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ERRATA.
Errors in cases cited bave been corrected in table of cases cited.

Page 87. Reference to Devanney v. Brownlee in foot-notes. For “(4)
[1891] 1 Q. B. 278’ read *(2) 8 Ont. App. R. 355.”

Page 282. In first and second lines of head-note. For “49 V. ¢. 517
read “R. 8. C. ¢. 51.”

Page 520. Toot-note (4). For “23 U.C. C. P. 116 read “7 U C.
C. P. 116.”

Page 565, Line 3. Strike out “of” and substitute a comma.
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ON APPEAL

FROM
fDGMINION AND PROVINCIAL COURTS
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THE SUPREME COURT OF THE NORTH-WEST TERRITORIES,

THE OITY OF SAINT JOHN (Dx-
FENDANT) tetirieeeeanrecurncneensnressnnees

1895

*0ct. 31.
AND —
_ 1896
JANE CAMPBELL (PLAINTIFF)............RESPONDENT. Fis
ON APPEAL FROM THE SUPREME COURT OF NEW  ——
BRUNSWICK.

APPELLANT;

Mum'cipal corporation— Repasir of strests—Liability for non-feasance.

In the absence of a statute imposing liability for negligence or non-
feasance a municipal corporation is not liable in damages for
injury caused to a citizen by reason of a sidewalk having been
-raised to a higher level than a private way, or baving been allowed
to get out of repair. Municipality of Pictow v. Geldert ([1893] A. C.
524), and The Town of Sydney v. Bourke ([1895] A. C. 433) followed.

APPEAL from a decision of the Supreme Court of
New Brunswick (1), setting aside a nonsuit granted at
the trial and ordering a new trial.

The plaintiff, Jane Campbell, brought the action in
this case for compensation for injuries incurred by

*PrEgENT :—Sir Henry Strong C.J., and Taschereau, Gwynne,
King and Girouard JJ.

(1) 33 N. B. Rep. 131.
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falling on one of the public streets of the city of St.
John, N.B,, her fall being caused, as she alleged, by the
defective state of the street, either from the asphalted
sidewalk having been constructed at a higher level
than that of the private way adjoining, or from the
said sidewalk having been negligently allowed to be
out of repair.

The evidence established that years ago King Street
in Carleton was asphalted, and that at what is' known
as the “Tema House,” the line of the street was ex-
tended over private property some eighteen inches or
two feet, making the street at that point to that extent
wider than it should have been; that at the place
where the accident happened—the ‘ Tema House ’—
the street when asphalted was made some ten inches
higher than the ground adjoining, and was given a
gradual slope extending towards and over private pro-
perty, in the direction of the “ Tema House” entrance.
The street with this extra width and asphalted slope
was-used by the public and the people going to and
returning from the “ Tema House” for many years.

The ordinary wear and tear, or the rain falling from
the roof of the “ Tema House ” caused a break in the
asphalt at this point some six or nine inches deep.
This break had existed for some two years or more,
and had gradually deepened and extended towards
the line of the street. The plaintiff on the 24th of
August, at about half-past nine in the evening, com-
ing from the “Tema House” to the street over this
private property, struck her foot against this break and
fell on to the public street causing the injury com-
plained of.

At the trial before Mr. Justice Landry the plaintiff
was nonsuited, the learned judge being of opinion that
the city was not liable for not repairing the street, nor
for injuries caused by the elevation of the sidewalk.
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On motion before the full court the nonsuit was set 1895
aside and a new trial granted. The city then appealed Tax

. ) Crry or
to this court. SAINT JOEN

Pugsley Q.C. and Baxzter for the appellants. There , > _—
is no statutory obligation on the city to keep the streets —
in repair and they are not liable because of negligence
or non-feasance. Municipality of Pictou v. Geldert (1) ;
Municipal Council of Sydney v. Bourke (2).

Raising the level of the sidewalk was not mis-
feasance. Mayor of St. John v. Pattison (3).

Currey Q.C. for the respondent. The neglect to
repair in this case was misfeasance. Borough of
Bathurst v. Macpherson (4); Municipal Council of
Sydney v. Bourke (2).

The judgment of the court was delivered by :

Tae CHIEF JUSTICE.—All the learned judges before
whom this canse came in the Supreme Court of New
Brunswick agreed that there was no proof of misfeas-
ance on the part of the appellant. The case therefore
altogether depends on- the liability of the appellant
for the non-repair of the street. The accident, accord-
ing to the evidence, was caused either by the difference
of level between King Street and an adjoining private
way, or it was caused by a subsidence of the footway
which had been allowed to get out of repair. The side-
walk of King Street had been asphalted by the corpora-
tion and so raised to a higher level than the private way.
If the accident was caused by this difference of level
there would he clearly no misfeasance. If, on the
other hand, it was occasioned by the asphalt having
been allowed to get out of repair, that would be mere
negligence or non-feasance for which, according to the

(1) [1893] A. C. 524. (3) Cass. Dig. 2 ed. 173.
(2) [1895] A. C. 433. (4) 4 App. Cas. 256,

151
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decisions of the Privy Council, no action will lie by a
person injured in consequence of such neglect. The

Oy oF Jecision in Bathurst v. Macpherson (1), as explained by

SAINT JOHN

.

CAMPBELL.

The Chief
Justice.

—

Lord Hobhouse in giving judgment in Pictou v. Geldert
(2), proceeded altogether upon acts of misfeasance for
which the corporation was undoubtedly liable. The

.defendants theré had dug holes in the highway which,

if left open, constituted publie nuisances. They covered
these holes but not sufficiently, and the filling having
given way the holes were left open, by which the
accident was occasioned. Nothing of this kind can be
said of the acts of the appellant here in respect of the
asphalted footway. Granting that the corporation had
laid down this asphalt way and was bound as a public
duty to repair it, the accident, if it did occur on the
public way, was, at most, occasioned by the mere
neglect of the corporation to keep it in repair. Then,
assuming that the city was bound as a duty towards
the public to repair, a point on: which I express no
opinion as none is called for in the present case, the
respondent clearly has no right of action. The cases of
Pictou v. Geldert (2), and Sydney v. Bourke (8), are in
this aspect of the case conclusive authorities against
the respondent’s right to recover, and the nonsuit
directed by Mr. Justice Landry was entirely right.
The appeal must therefore be allowed with costs.

Appeal allowed with costs.
Solicitor for the appellants: I. Allen Jack.
Solicitor for the respoﬁdent : H. A. McKeown.

(1) 4 App. Cas. 256. (2) [1893] A. C. 524,
. -(3) [1895] A. C. 433,
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THE SAINT PAUL FIRE AND 1895
MARINE INSURANCE COMPANY % APPELLANTS; =~
(DEFENDANTS) eebasisenasetteernnnresnrares e o

1896
AND —
*Feb. 18.

HOWARD D. TROOP AND JOHN
E. IRVINE (PLAINTIFFS) % RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Marine insurance—Voyage policy—* At and from”’ o pori—(}'onstmct@'on
of wolicy— Usage.

A ship was insured for a voyage “at and from Sydney to St. John
N.B., there and thence,” etc. She went to Sydney for ordersand
without entering within the limits of the port as defined by
statute for fiscal purposes, brought up at or near the mouth of the
harbour and having received her orders by signal attempted to put
about for St. John, but missed stays and was wrecked. In an
action on the policy evidence was given establishing that Sydney
was well known as a port of call, that ships going there for orders
never entered the harbour, and that the insured vessel was within
the port.according to a Royal Surveyor’s chart furnished to navi-
gators,

Held, affirming the decision of the Supreme Court of New Brunswieck,
that the words “at and from Sydney ” meant at and from the first
arrival of the ship ; that she was at Sydney within the terms of
the policy ; and that the policy had attached When she attempted
to put about for St. John.

APPEAL from a decision of the Supreme Court of
New Brunswick (1), sustaining the verdict for the
plaintiffs at the trial.

The facts of the case are sufliciently stated in the
above head-note and more fully set out in the judg-
~ ment of the court.

*PrEsENT :(—Sir Henry Strong C.J., and Taschereau, Gwynne,
King and Girouard JJ,

(1) 33 N. B. Rep. 105.
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1895 Currey Q.C. for the appellant argued that the limits
Ten  of the port as defined by statute were meant by the
Sﬁg; Eﬁgl‘ policy citing Hunter v. Northern Assurance Co. (1). ’
Marwve  Pugsley Q.C. for the respondents referred to Lindsay
INSURANCE
Company V- Janson (2). :
0. The judgment of the court was delivered by :
TrooP.

Kina J.—This action is on a policy of marine insur-
ance made on 1st June, 1892, at St. John, N.B,, on the
ship Minister of Marine—* lost or not lost at and from
Sydney, Cape Breton, to St. John, N.B., and thence to a
point in the United Kingdom.” The defence is that
the policy never attached, either because the vessel
never was at the port of Sydney, or because she was
never there in a condition of physical safety.

At the time of effecting the insurance the vessel was
on a voyage from Fleetwood, England, to Sydney, for
orders. On the morning of the 4th June she arrived
off Sydney harbour, and had shortened sail expecting
orders but was still standing in with a free wind, when
she received orders from the signal station at Flat Point
to proceed to St. John, N.B. It was then attempted
to put her about on her course to St. John, but owing
to the vessel being light and with reduced sail, and
the wind fresh, she missed stays, and was then wore
around, and in the course of this maneuvre came inside ]
the line of the two headlands, Flat Point and Cran-
berry Head, at the mouth of the estuary leading to the
town of Sydney. She was then proceeding out in the
usual course of outward bound vessels when the wind
shifted and, again missing stays, she went ashore about
three-quarters of a mile inside of Flat Point, and sus-
tained a partial loss.

Upon the evidence before it the court (having power
to draw inferences of fact) found that the vessel was at

(1) 13 App. Cas. 717. (2) 4 H. & N. 699.
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the port of Sydney in its commercial sense, the con- 1896
" tention for defendants being that the entrance of the  Tup
port was five or six miles further inland at what areSAN? PAUL

FIrE AND
known as the north-west and south-east bars. MARINE
The word ““port” is not used in the description of Igi;‘;ﬁ‘,’}?
the risk, but may be implied in the expression “at and Tng'or

from Sydney.” The term, however, in commercial —
documents, such as charter-parties and policies of Km_gJ'
marine insurance, has not a fixed meaning, but is to

be considered as used in its popular or commercial sense,

i. e, as applying to what would be so understood by
shipowners, shippers and underwriters. Sailing Ship

Garston Co. v. Hickie (1); Hunter v. Northern Marine

Ins. Co. (2). In the latter case Lord Herschell says:

In the absence of any common understanding (as to the limits of a
particular port) how is the question to be determined ? It appears to
me that you must then consider what are commonly understood to be
the characteristics of a port, and what are in general the tests for deter-
mining its limits, and apply the conclusions arrived at to the particular
case. A portis a place where a vessel can lie in a position of more or
less shelter from the elements with a view to the loading or discharge
of cargo. The natural configuration of the land is therefore often a
most important element in determining what are the limits of a port.
Ali the waters within given boundaries which possess the common
character of safety and protection would be generally admitted to be
within its ambit. Where, however, a port is one of several situate on
the same river, it is obvious that the natural configuration of the land
is not of the same importance and does not afford the same gunidance.

Further, it seems reasonable that where there is a
known and recognized user of protected waters for pur-
poses of security for a known commercial purpose other
than for the loading and discharge of cargoes, the limits
of a port may be considered (according to the subject
matter of the contract and subject to the whole facts
of the case,) as intended to be extended to include such
protected waters. In other words the parties may be
deemed to have contracted with reference to such user,

(1) 15 Q.B.D. 580. (2) 13 App. Cas. 726.
a :
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From its geographical position at the mouth of the
Gulf of St. Lawrence and the nearest port to Europe
on the Atlantic coast of America, Sydney is a recog-
nized port of call, and the fact may be assumed to
have been known to defendants.

Then as to the configuration of the land, the two
headlands, Flat Point and Cranberry Head, are (as al-
ready stated) at the mouth of the estuary which leads
to the town of Sydney, Flat Point on'the south-east
and Oranberry Head on the north-west. At the mouth
the width is about three miles, but it soon narrows and
preserves a mean breadth of about one and a half miles
for a distance of five or six miles, when by the projec-
tion of the north-west and south-east bars it is reduced
to less than a mile. Passing these it widens again and
divides into two branches called the north-west and
south-west arms. The town of North Sydney is on the
north-west arm just inside of the north-west bar. The
town of Sydney is on the south side of the south-west
arm about four or five miles inland from the bar. The
port of North Sydney as defined for revenue purposes
embraces the north-west arm and is limited towards
the sea by the line of the north-west and south-
east bars. For revenue purposes the port of Sydney
embraces the south-west arm and extends to a line
drawn from Point Edward, the tongue of land divid-
ing the two arms, to the south-west bar. All the
wharves are inside these lines and the lading and un-
lading of goods is carried on there.

A chart of Sydney harbour published in London
according to Act of Parliament at the Hydro-
graphic office of the Admiralty was in evidence. This
chart was from surveys of Capt. Bayfield, R.N., and
was first published in 1851, and was stated by wit-
nesses on both sides to be authoritative and in general

use. In this, Sydney harbour is shown to extend to
R
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the headlands. In ap illustration upon the face of the 1896
chart representing the entrance of the harbour, i.e., its  Tag
gate or beginning, as it appears from a vessel ap- Samve PavL

. e X . . . Fire anD
proaching it, Flat Point lighthouse is shown bearing Marive

west-south-west one mile, thus clearly representing Igi;‘;ﬁ‘;‘”‘

that point as at the south-easterly entrance to the har- Troop

bour. —
King J.

When vessels are bound to Sydney for orders they ~_=.
never enter the port as defined for fiscal purposes. One
of the defendants’ witnesses says that it “ would be
taking money out of the owner’s pockets by doing so.”
Accordingly such vessels are brought to anchor (where
they require to anchor) at different points outside the
limits of the statutory port. Usually they come in
near the bars, both as being more protected and as
giving better facility for communication with the
shore. : _

Mr. Smith, a witness for defendant, a commission
merchant, ship broker and insurance agent, residing at
Sydney, was of opinion that the port extended only to
the bars. As to the practice of vessels visiting the port
for orders, he says that

they come in and anchor at various points in the harbour for the pur-
pose of receiving orders between a point extending from Low (Flat)
Point to Cranberry Head and the north bar - # * Whether a vessel
would come to anchor up near the north bar or out close to a line be-
tween Flat Point and Cranberry Head, would depend very much on
weather and circumstances * * the farther she comes the safer
she is.

Question by the court : Independently of the statutes where pro-
vision is made fixing the limits of the harbour for Customs purposes,
where would you say the harbour would begin and end ? Ans. I think
there is a good bit of harbour outside of the line of the north bar.

Andrew Kenny, a witness for plaintiffs, a shipmaster,
says that the two points forming the entrance to the
harbour are Cranberry Head and Low Point, and that

all the water inside these bounds is known among
R
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maritime men as Sydney harbour; that he has been
there six times and always anchored outside the bars.

John McDonald, a witness for defendant, and a mas-
ter mariner, residing at Sydney, says that

if he was anywhere inside the capes he would consider that he was in
the entrance to the harbour * * For Custom-house purposes I had
to go inside the bars, but in calling for orders the pilot has never taken
me to the buoys. T anchored her always outside the buoys untilI got
my orders. If I wasordered to load there, of course I would come in-
side and have to pay my tonnage; if I was not, I would get my orders
and go outside without paying any dues, only the pilotage,

Q. Whereabouts do you anchor outside these bars ?—A. It depends
on the number of ships in the roadstead from the buoys out. IfI was
beating in the barbour with a moderate westerly wind blowing, I
would not hesitate to anchor anywhere inside the capes, but not to lay
long. Q. How far inside the capes?—A. Well, even off the capes
here * * Thave seen them anchor all the way out pretty near to
Cranberry Head, just according to the number of ships in the road-
stead.

And on cross-examination :

QI Llndersfanti' you that for Customs purposes the legislature has
created two ports inside the harbour 7—A. Yes. Q. Ons being Sydney
and the other North Sydney !—A. Yes. Q. And that is simply for
Customs purposes #—A. Yes. Q. Well, among sea-faring men that is
known to be simply for Customs purposes, is it not —A. Yes, if I go
inside that line T come under the Customs regulations. Q. But where
your vessel is bound to Sydney for orders, you have over and over
again stayed outside the bars —A. Yes, where the vessel was bound
there for orders I have never gone inside the bars. Q. In other words,
in calling at Sydney for orders you have never gone within what is
defined as the Customs port #—A. No, I would be taking money out
of the owner’s pockets by doing so.

Walter McLean, also called for defendants, a master
mariner for 12 years, says that he had been in Sydney
harbour about six times and only once went inside
the bars, being- then chartered to load there; that
Sydney is a port to which a great many vessels go for
orders; that in anchoring outside he alwavs considered

he was in Sydney harbour :
R
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I would say, as we understand it, that this (pointing to the chart) is 1896
the entrance of Sydney harbour—Cranberry Head on one side and o~~~
Low Point on the other. The customs people define the harbourg AINTH g AT

away inside of that. Fire AND
Richard Bradley, also called for defendants, a master  MARINE
INsURANCE

mariner since 1878, had frequently been to Sydney for Coupanxt
orders and always came to anchor between the head- pyoop.
lands and the bars. He says that the placealong there _—

. - . King J.
is, he supposes, called Sydney ; that is where he was —
going for orders; that he has seen vessels anchored

along there most anywhere. This on direct examina-

tion. On cross-examination, he was asked where he

considers that the harbour line begins :

Ans. We always consider that a line between Cranberry Head and
Low Point is the mouth of Sydney Harbour. There is no question
about that. We consider then that we are in the harbour and exempt
from pilots. If we get in there without pilots we don’t have to take
one.

Now this is indeed the testimony of navigators,
rather than of shipowners and wunderwriters, but
practices so uniform and reasonable and founded on
consideration for the shipowner's benefit may fairly be
presumed to be known to and approved of by them.
Probably any master who should go inside the bars
and so incur charges would very soon hear from his
owner. Besides, the charts furnished by the owners
to the vessels show the harbour line as claimed. Then
this uniform practice of navigators might reasonably
be known to persons engaged in the business of under-
writing.

Having regard then to the recognized mercantile use
of this port as a port of call, and to the natural con-
figuration of the coast, to the admiralty charts of
Sydney harbour, and to the testimony of all the wit-
nesses as well for the defendants as for plaintiffs, it
would seem that enough appears to support the find-
ing of the court as to the area which served the pur-
poses of the port in a commercial sense.
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1896 This being so, it was not necessary that the ship
Tae should have come to anchor or be moored. The first
Samvr PAUL arrival at the port is meant, and these words are im-

FIRE AND | . . .
Marmve plied and always understood in policies. Motteauz v.
INSURANOS London Ass. Co. (1). Ttis held that the only qualifica-
v tion is that the vessel shall be there in a state of

Tﬂp' sufficient repair or seaworthiness to be enabled to be

Ki_‘ij * in reasonable security till she is properly repaired and
equipped for the voyage. Parmeter v. Cousins (2);
Bell v. Bell (3); Haughton v. Empire Marine Ins. Co.
(4). Ifin such state the condition of seaworthiness is
commensurate with the risk. Here the ship was
clearly seaworthy in the fullest sense, and was in
physical safety, and might have continued on further
up the harbour without the least risk. The danger
she met was in her attempt to get out of the harbour.
It was therefore a peril of navigation subsequent to
the first arrival in the harbour in safety.
_ In these views, the appeal should be dismissed.

Appeal dismissed with costs.
Solicitors for the appellant: Currey & Vincent.
* Solicitor for the respondents: W. Pugsley.

" (1) 1 Atk. 545. ‘ (3) 2 Camp. 475.
(2) 2 Camp. 235. ‘ (4) L.R. 1 Ex. 206.
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HENRY F. COOMBS (SUPPLIANT)..........APPELLANT; 1896
AND ‘ *E:i.‘fzz.
HER MAJESTY THE QUEEN (RE
SPONDENT) . evuuve veveerasienararasaeaseensas 2 RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.
Ratlway Co.—ERailway ticket—Right to stop over.

By the sale of a railway ticket the contract of the railway company is
to convey the purchaser in one continuous journey to his destina-
tion ; it gives him no right to stop at any intermediate station.
Craig v. Great Western Ratlway Co. (24 U. C. Q. B. 509) ; Briggs v.
The Grand Trunk Boilway Co. (24 U. C. Q. B. 516) ; and Cunning-
ham v. The Grand Trunk Railway Co, (9 L. C. Jur, 57 ; 11 L C.
Jur, 107) approved and followed.

_APPEAL from a decision of the Exchequer Court of

Canada (1), dismissing the suppliant’s petition of right.

The suppliant, Coombs, .on March ,81st, 1898, was in

Moncton, N.B., where he saw posted up a notice by the

Intercolonial railway authorities containing the fol-

lowing : “Excursion return tickets will be issued on

March 80th and 81st and April 1st, inclusive, at first-

class single fare. Tickets are not good going after

April 1st.” Wishing to go to Chatham Junction he

bought an excursion ticket which had printed on its

face “ good on date of issue only,” and ‘“mno stop-over
allowed.” He did not read what was on the ticket,
and his attention was not called to it when he pur-

chased. .

He started from Moncton on March 81st, and when
he got to Harcourt, about half way to Chatham Junc-
tion, he left the train and stayed there all night. On

*PrEsENT-:—Sir Hénry Strono' C.J., and Tascherean, & edgewmk King,
and Girouard JJ.

(1) 4 Ex, C. R. 321,
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resuming his journey next day his ticket was refused
by the conductor, and refusing to pay his fare again
he was ejected from the train, for which he claims
damages from the crown. His petition of right was dis-
missed by the judgment of the Exchequer Court, from
which he appeals. :

Orde for the appellant. The advertisement of the
issue of excursion tickets at a reduced rate is a feature
in the contract made with every purchaser of a ticket,
and its terms are binding on the crown. Parker v.
The South Eastern Railway Co. (1) ; Watkins v. Rymill
(2) ; Richardson v. Rowntree (3).

The attention of the suppliant was not drawn to the
conditions on the ticket, and he is not bound by them.
Bate v. Canadian Pacific Railway Co. (4).

Newcombe Q.C., Deputy Minister of J ustice,v for the
respondent, was not called upon.
. The judgment of the court was delivered by:

Tar CHIEr JUSTICE—I am not prepared to over-

‘rule cases of authority decided by the courts in

Ontario which have stood unimpeached for many

‘years, and are decisions of very able judges. In Craig
'v. The Great Western Railway Co. (5), where the right

-of a traveller to stop over on an ordinary t1cket was in

question, Draper C.J. says:

Our conclusion is that the defendants’ contract bound them to con-

-vey the plaintiff in one continuous journey from the Suspension

Bridge to Detroit, giving him the option of taking any passenger train
of the defendants from the point of commencement, and entitling
him, if.the train in which he started did not go the whole distance
‘mentioned in his ticket, to be conveyed the residue of that distance in

"some other train of the defendants, the whole journey to be completed

swithin twenty days from the date of the ticket ; and that-the contract

(1) 2 C.P.D. 416, (415 Ont. App. B. 388; I8
(2) 10 Q.B.D. 178. Can. S.C.R. 697.
(3) [1894] A.C. 218. . (5) 24T. C. Q. B. 500.



VOL. XXVI.] SUPREME COURT OF CANADA.

did not confer on the plaintiff a right to stop at- every or any inter-
mediate station, though within the limited twenty days. ‘

In Briggs v. The Grand Trunk Railway Co. (1) in

which the same question came up on demurrer, the
same learned Chief Justice says : :
- The sole question presented is the right of the plaintiff upon this
contract to break the journey into two or more parts, resuming and
completing it at bis own convenience. Ihave already expressed my
opinion on this point in the case of Craig v. The Great Western Railway
Co. (2), and shall not now further diseuss if. :

In the case of Cunmngham v. The Grand Trunk Rail-
way Co. (8), the Superior Court of Lower Canada
had in the first instance decided the other way, on the
ground that although it was the custom of the railway
company to insist on a continuous journey they lad
recognized the act of their conductors in allowing
passengers to infringe this rule, but this judgment
was unanimously reversed by the Court. of Queen’s
Bench, thus bringing the law of Lower Canada into
accord with the Ontario decisions.

So there is perfect unanimity of opinion as to the
law on this question so far as the two old provinces
of Canada are concerned, and (speaking for myself
only) I would not presume to overrule the decisions
referred to. Moreover, on principle, apart from autho*
rity, when a person buys a ticket it is reasonable that
it should only give him a right to a continuous journey,
and in addition, in this case, the plaintiff had a plain
warning on the ticket itself ‘ good on date of issue
only,” in the face of which he should never have
brought this action. The case is very different from that
of Bate v. The Canadian Pacific Railway Co. (8), where
there were very good reasons why the purchaser should
not be bound by the conditions of the ticket she

(1) 24 U.C.Q.B. 516. (3) 9 L.C. Jur, 57 ; 11 L.C. Jur.
(2) 24 U.C.Q.B. 509, ©10m.
(3) 15 Ont. App. R.389; 18 Can. S. C. R. 697.
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1896  bought, inasmuch as being unable to read from defect-
Coomss ive eyesight, she asked the ticket issuer for an explana-
‘ Tog  Hon of the undertaking she was required to sign, and
Queey. was told by him that it had reference to a matter en-
The Chief tirely different from “the condition relied on by the
Justice. company. We therefore do not call upon counsel for
" the respondent. The judgment of the Exchequer Court
was quite right, and the appeal should be dismissed

with costs.

Appeal dismissed with costs.

Solicitors for the appellant: McKeown, Barnhill &
Chapman,

Solicitor for the respondent: J. A. Belyea.
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EUGEN E HAMEL............ verenrereeans APPELLANT ;

AUGUSTE HAMEL ..... e —— RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeab—Fmal Judgment—Petition for leave to intervene—Judgment on—
Interlocutory proceeding.

No appeal lies to the Supreme Court from the judgment of the Court
of Queen’s Bench on a petition for leave to intervene in a cause
the proceedings being interlocutory only.

APPEAL from a decision of the Court of Queen’s
Bench for Lower Canada (appeal side), affirming the
judgment of the Superior Court by which a petition
by the appellant for leave to intervene in a cause before
the court was dismissed. .

A case of Hamel v. Hamel was pending in the
Superior Court, the .action having been brought by
one executor of an estate to have the other removed.
Eugene Hamel was brought into the cause as mis-en-
cause and being desirous of taking proceedings for the
removal of both executors he presented a petition to
the court asking to be allowed to intervene in the
cause. The court dismissed his petition holding that
being already in the cause as mis-en-cause he could not
come in as intervenant, but must bring a separate
action for the relief he wished to obtain. The judg-

ment dismissing the petition was reversed by the Court

of Review but restored by the Court of Queen’s Bench,
and the petitioner having taken an appeal to this court
a motion was made by respondent to have his appeal
quashed.

*PRESENT :—Sir Henry Strong C.J., and Taschereau, Gwynne,
; Sedgewmk King and Girouard JJ: :

1896

#Feb, 18.
*¥Feb. 25,
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Drouin Q.C. for the motion. There is no appeal in
this case. No amount is in controversy, and it is not
a case which is appealable because future rights are
involved. It is therefore exactly within the decision
in O'Dell v. Gregory (1).

Moreover, the proceedings here were only interlo-
cutory and there is no final judgment to appeal from.

Belcourt contra. The appeal is from a final judg-
ment in a judicial proceeding which gives the court
jurisdiction. It is a special proceeding and mnot
governed by the money limitation. See Ross v. Ross
(2) ; Mitchell v. Mitchell (3).

The judgment of the court was delivered by :

GIROUARD J.— This is a motion to quash an appeal
taken from the judgment rendered by the Court
of Appeal of the province of Quebec. The appel-
lant filed a pefition praying to be permitted to inter-
vene in a case of Hamel v. Hamel, pending before the
Superior Court at Quebec. It was allowed by Mr.
Justice Andrews in the usual manner, but the moyens
or grounds of intervention were never furnished as
preliminary issues were raised by the plaintiff in the
original suit. He attacked the petition for permission
to intervene by several pleas alleging more particularly
that Eugene Hamel, the petitioner, who was already
in the case as mis-en-cause, had no right to intervene,
and that his petition should be rejected. To save costs
the parties filed an admission of certain facts—

pour les fins de lissue sur la présente requéte en intervention
and the following reservation was made—

et le demandeur se réserve le droit de faire une preuve contraire & ces
admissions, sur les moyens d’intervention, si la dite requéte est admise.

{1) 24 Can. 8. C. R. 661. (2) Cass. Dig. 2 ed. 306.
(3) 16 Can. S. C. R. 722.
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The petitioner examined one witness, and the issue 1896
thus joined was argued before Mr. Justice Larue who Hauur
dismissed the peiition. The Court of Review reversed HA;EEL.
his judgment and allowed Eugene Hamel to intervene, —
and permitted “him to proceed to final judgment in Girouard J.
the usual manner.” The Court of Appeal reversed this
judgment,; and restored the judgment of the Superior
Court.

All these judgments, it seems to me, are only of an
interlocutory nature. The code of procedure of Que-
bec permits an appeal to the provincial courts from in-
terlocutory judgment in certain cases, but the Supreme
Court Act has not conferred the same jurisdiction upon
this court. The policy of the Act is to prevent a multi-
plicity of appeals in the samne instance and to limit our
jurisdiction to final judgments only.. The judgment
appealed from is merely on a petition to be permitted
to intervene, and is clearly interlocutory, and it is the
well settled jurisprudence of this court that there is no
appeal in such a case. The motion to quash is there-
fore granted with costs.

Appeal quashed with costs.

2%
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WILLIAM DRYSDALE (DEFENDANT)..... APPELLANT;
AND

C. A. DUGAS (PLAINTIFF).. wrevrerereerenens RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Nuzsance—Livery stable—Offensive odowrs—Noise of horses.

Though a livery stable is constructed with all modern improvements
for drainage and ventilation, if offensive odour therefrom and the
noise made by the horses are a source of annoyance and incon-
venience to the neighbouring residents the proprietor is liable in
damages for the injury caused thereby. Gwynne J. dissenting.

APPEAL from a decision of the Court of Queen’s
Bench for Lower Canada (appeal side), affirming the
judgment of the Superior Court (1), in favour of the
plaintiff.

The plaintiff Dugas owns two houses on St. Denis
street in Montreal, and his action was brought in con-
sequence of injurics alleged to have been caused to
him by the erection by defendant of a livery stable
near one of said houses. He claimed to have suffered
from offensive and unhealthy odours emanating from the
stable, from noise made during the night by the horses,
and from urine and other feetid liquids penetrating the
basement of his house. The defendant pleaded that
the stable was built to carry on a business not only
allowed but indispensable in a large city; that it was
constructed on the most improved and scientific plan
and according to the municipal regulations and by-
laws; and that it was provided with the best possible
system of drainage and ventilation.

*PRESENT :—S8ir Henry Strong C.J., and Taschereau, Gwynne,
Sedgewick, King and Girouard JJ.

(1) Q.R. 5 8.C. 418,
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On the trial of the action it was found as a matier of

1895

21

fact that plaintiff’s property had depreciated in value Dryspasz

on account of the stable being placed so near it and
defendant was condemned to pay $898 for damages
already suffered and $4,000 for future damages unless
the defendant should cease to use his building as a
livery stable before a day named. The Court of Queen’s
Bench affirmed the judgment as to the past damages
- but reversed it as to the other, in which plaintiff ac-
‘quiesced and took no cross-appeal to the defendant’s
appeal from that part of the decision which was
against him.

Greenshields Q.C. for the appellant.
Robidouz Q.C. for the respondent.

L4

TrHE CHIEF JUsTICE.—This is an appeal from the
judgment of the Court of Queen’s Bench in favour of
the plaintiff in an action brought to recover damages
for a nuisance caused by the maintenance of a livery
stable in the immediate neighbourhood of the respond-
ent’s property on St. Denis street, in the city of Mont-
real. The respondent is himself the occupant of one
of the houses of which he is proprietor, number 122,
and the other house, number 118, is occupied by a
tenant. In 1890 and 1891 the appellant constructed a
large stable in which he has since carried on the busi-
ness of a livery stable keeper. This stable immediately
adjoins the bouse number 118, and is about twenty-
five feet distant from number 122. The respondent
alleged that damage has been caused to him by reason
of offensive odours emanating from the stable, and also
by the noise caused by the horses, some twenty-eight
or thirty in number, kept therein.

The appellant by his pleadings denied the fact of
the nuisance and also pleaded that the stable was
built for carrying on a business which was a necessity

V.
Ducas.
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in a large city like Montreal; that tne stable was ¢on-
structed on the most approved methods as regards
ventilation and drainage ; and further, that the respond-
ent acquired the property, number 118, subsequently
to the erection of the stable.

Mr. Justice Gill, before whom the cause was heard
in the Superior Court, rendered judgment for the re-
spondent for $393 damages, $298 being for damages
accrued in respect of number 118, and $100 in respect
of number 122. Further, the judgment of the Superior
Court awarded the additional amount of $4,000 for
future damages unless before the 1st of May, 1895, the
appellant should cease to use his property for the pur-
poses of a livery stable.

The Court of Queen’s Bench have varied this judg-
ment by striking out the last clause ; in other respects
the judgment of the Superior Court was affirmed.

The fact that the stable did cause damage to the
respondent has thus been found by the concurrentjudg-
ments of both the courts below, and these findings upon
the evidence before us cannot be successfully impugned.
It is established beyond question by the witnesses
that the respondent suffered inconvenience and dis-
comfort in the enjoyment of the house occupied by
himself, by reason of offensive smells caused by the
appellant’s stable, and also that his property rights in
number 118 have been depreciated from the same cause,
and to some extent also from the noise caused by the
horses, and that the rental received from that house

has been thereby diminished. The law applicable to

the case is of course that of the province of Quebec to
be found in the Civil Code. Article 10583, expressing
in general terms the law which the appellant invokes,
is as follows:

Every person capable of discerning right from wrong is responsible

for the damages caused by his fault to another, whether by positive
act, imprudence or want of skill.
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This of course includes all abuses of proprietary
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rights, even the most absolute, for such rights must, Dryspare

according to the general principles of all systems of
law, be subject to certain restrictions subordinating the
exercise of acts of ownership to the rights of neigh-
bouring proprietors; si¢ utere tuo ut alienum non laedas
is as much a rule of the French law of the province of
Quebec as of the common law of England.

My brother Taschereau has in his judgment stated
and examined the French and Canadian (Quebec)
authorities, and I concur in all he has said. - I purpose
only to add a few references to English authorities
which, in my opinion, entirely support his view. Mr.
Justice Jetté in his judgment in Crawford v. The Pro-
testant Hospital (1), observes that the English and
French law on the subject of nuisance are exactly
alike, and the appellant, in his factum, has invited us
to consider the English authorities applicable to the
case before us.

As a general proposition occupiers of lands and
houses have a right of action to recover damages for
any interference with the comfort and convenience of
their occupation. In applying the law, however,
regard is to be had, in determining whether the acts
complained of are to be considered nuisances, to the
conditions and surroundings of the property. It would
be of course absurd to say that one who establishes a
manufactory in the use of which great quantities of
smoke are emitted, next door to a precisely similar manu-
factory maintained by his neighbour, whose works also
emit smoke, commits a nuisance as regards the latter,
though if he established his factory immediately adjoin-
ing a mansion in a residential quarter of a large city,
he would beyond question be liable for damages for a
wrongful use of his property to the detriment of his

(1) M. L. R. 5 S. C. 9.
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neighbour. As Pollock C.B. in his dissenting judgment
in Bamford v. Turnley (1) puts it : '

That may be a nuisance in Grovesnor Square whichk would be none
on Smithfield market.

As Thesiger L.J. says in Sturges v. Bridgman (2):

Where a locality is devoted to a particular trade or manufacture
carried on by the traders or manufacturers in a particular and estab-
lished manner, not constituting a public nuisance, judges and juries
would be justified in finding, and may be trusted to find, that the trade
or manufacture so carried on in that locality is not a private or
actionable wrong.

In St. Helen's Smelting Company v. Tipping (8), Lord
Westbury lays down the law substantially in the same
terms; he says: .

If a man livesin a street where there are numerous shops, and a
shop is opened next door to him, which is carried on in a fair and

reasonable way, he has no ground of complaint because to himself in-
dividually there may arise much discomfort from the trade carried on

in that shop.
In Brand v. Hammersmith Railway Company (4),
Erle C.J. says:

The cause of action, if any, lies in the excess of the damage beyond
what is considered reasonable after taking into aecount the circum-
stances of the time and place, the quantity of annoyance and the rela-
tion of adjoining properties to each other.

In Bamford v. Turnley (1),in the Exchequer chamber,
that court went even further than this. In that case it
was laid down as the true doctrine applicable to cases
of this kind, that: ’

‘Whenever, taking all the circumstances into consideration including
the nature and extent of the plaintiff’s enjoyment before the acts
complained of, the annoyance is sufficiently great to amount to a
nuisance according to the ordinary rule of law, an action will lie what-
ever the locality may be.

This proposition carried the law much further than
it had previously been supposed to extend.

(1) 3B. &8, 62, (3) 11 H.L. Cas. 642,
(2) 11 Ch. D. 865. (4) L.R. 2 Q.B. 246.
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Now the locality in which the respondent’s property
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was situated, appears from the evidence to have been a Dryspare

street occupied almost exclusively by privatie residences.

The house number 118 had not been acquired by the
respondent until after the erection of the appellant’s
stable, though it had been built long before. This cir-
cumstance as to the date of the respondent’s acquisition
of title can make no difference in his rights to object
to the nuisance. In Tipping v. St. Helen's Smelting
Company (1), the facts were that the plaintiff had
come to the nuisance (i.e. acquired his property) with
a knowledge of the existence of the nuisance, and it
was nevertheless held that he was entitled, not merely
to damages, but to an injunction to restrain the further
commission of the acts complained of.

Particular instances of the application of the law to
cases resembling the present, ¢ e., nuisances caused by
stables, are to be found in two cases which may be
usefully referred to, Ball v. Ray (2), Broder v. Saillard
(3). In both of these cases injunctions were granted
to restrain the nuisance caused by the noise made by
horses in the stables. In the latter case the Master of
the Rolls, in his judgment, held that the noise so made
by horses in a stable placed close to a dwelling house,
in a town, which disturbed the sleep of the occupants,
was interference with the ordinary and comfortable
enjoyment of the owner, amounting to a nuisance.
The case last mentioned is also an authority on another
point, for the argument that stables were absolutely
and indispensably necessary, and that the maintenance
of one was a reasonable use by a man 6f his own pro-
perty, was strongly pressed, but was repelled as no
answer to the action.

It was much insisted upon at the argument here and
in the courts below also, that the fact that the appel-

(1) 1 Ch. App. 66. (2) 8 Ch. App. 467.
(3) 2 Ch. D. 692. ‘
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lant acted with extreme care and caution in carrying

Dryspazs on his business constituted a justification of the acts
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complained of. This contention is, however, met and
shown to be entirely without foundation in Bamford
v. Turnley (1), before referred to.

I have, therefore, no hesitation in coming to the con-
clusion that the disagreeable odours coming from the
appellant’s livery stable, in the present case, do counsti-
tute a nuisance just as much as did the noise made by
the horses in the two English cases cited. Further,
although it seems to be proved only by one witness
(Mr. Desjardins, sr.), the same element of disturbance
by the noise of the horses is established here as regards
house number 118. There was, therefore, an interfer-
ence with the personal comfort and enjoyment of the
respondent as respects his own house number 122, en-
titling him to recover damages. And there was also
a like interference with the enjoyment of house num-
ber 118 by the respondent’s tenants which depreciated
the respondent’s property in that house by reducing
the rental, for all of which damages were recoverable.

The sum of $298 awarded for the depreciation of the
rental of number 118, and the $100 in respect of the
damages sustained by the respondent in his personal
occupation of number 122, seem to me reasonable
amounts and warranted by the evidence.

The appeal is dismissed with costs.

TASCHEREAU J.—Cette cause m’a paru d’abord de-
voir présenter quelque difficulté,mais jen suis depuis
venu a la conclusion qu’aprés tout, elle est, telle qu’elle
nous a été soumise sur cet appel, bien simple. Il est
établi en fait par le jugement a quo, 1. Que les odeurs
fétides qui se répandent de 1'écurie de Vappelant aux
maisons de I'intimé rendent I’habitation de ces maisons

(1) 3B.&8S. 62.
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trés désagréable, et lui causent un préjudice sérienx, 1896
et une diminution considérable dans la valeur locative Drysparm
des dites maisons. 2d. Que ces odeurs par leur con- Dqus.
tinuité et leur intensité excédent la mesure des incom- —
modités ordinaires et inséparables du voisinage. Etla Tasc%?rea’u
preuve au dossier justifie pleinement cette appréciation —
des faits. Il en étant ainsi, la cause ne présente plus
de question de droit. Kt la doctrine, et la jurispru-
dence s'accordent 3 donner, en pareil cas, un recours en
dommages contre ’auteurdu fait dommageable. Domat,
liv. ler. tit. 12, sec. 2, nos. 8, 10; Sirey, Code Ann.
sous art. 1382, nos. 300 & 819 ; Clérault des établiss.
dang. nos. 83, 125 et seq ; Rendu, dict. des construc-
tions, vo.Ecurie, no. 1670 ; Devilleneuve, dict. du cont.
comm. vo.Etabliss. insalubres, nos. 53 et seq, 67 et seq;
2 Demol. des Serv., nos. 253 et seq ; 6 Laurent, nos. 136
a 155; Sirey 85, 1, 69. Dans une cause toute récente
Garnier v. Touchois (1), cette jurisprudence a été affirmée
en termes non équivoques, et I'on trouvera, au bas de
la page dans une note du reporter, une mention im-
portante des causes décidées antérieurement.

Duvergier a soutenu le contraire {2), maisson opinion
a été repoussée par les tribunaux. C'est en vain que
Pappelant invoque la maxime qué jure suo utitur nemi-
nem laedit. Il a bien droit d’avoir un écurie sur son
terrain, mais il n'a pas le droit d’en répandre (emittere)
les odeurs dans les salons et les salles 3 diner de
I'intimé, ou d’en vicier I'air atmosphérique de maniére
4 l'incommoder gravement. Sirey, 58,1, 305. Et il
n’exerce son droit de tenir une écurie qu'a la condition
de payer les dommages sérieux qu’il cause 4 ses voisins.
Ce sont 13 les conséquences qu’il devait prévoir lorsqu’il
a choisi le site de son établissement.

(1) Pandectes Frangaises rec. (2) Rev. étrang. et franc. vol.
men. 96, 2, 17. . X, pp. 425, 601.
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GwYNNE J.—I am of opinion that this appeal should
be allowed and the action dismissed in the court be-
low with costs. For the present judgment, if it should
be allowed to remain, is in my judgment substantially
equivalent to a judgment that it is illegal to maintain
a public stable for horses anywhere within the limits
of the city of Montreal, for it is impossible that any
such stable could be more perfect in its construction
and in its arrangements, and in the manner of its being
conducted, than the stable of the appellant, which has
been condemned, has been shown by the evidence to
be. As we cannot pronounce it to be illegal to main-
tain a stable in the city of Montreal the appeal should
be allowed.

SEpGEWICK, KiNG and GIROUARD JJ. concurred in

'the dismissal of the appeal.

Appeal dismissed with costs.
Solicitors for the appellant: Greenshields & Green-
shields.

Solicitors for the respondent: Robidouz, Geoffrion,
& Chénevert.
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ANCE COMPANY (PLAINTIFES).. % APPELLANTS ;

AND

AMELIA SARGEANT, EXECUTRIX,
Ero. (DEFENDANT) .eovve vieveni e

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Suretyship—Principal and surety—Continuing security——Appropriation of
payments— Imputation of payment—Reference to take accounts.

g:RESPONDENT.

J. H. 8. was a local agent for an insurance company and collected
premiums on policies secured through his agency, remitting
moneys thus received to the branch office at Toronto from time
to time. On 1st January, 1890, he was behind in his remittances
to the amount of $1,250, and afterwards became further in arrears
until on the 15th of October, 1890, one W. 8. joined him in a
nnte for the $1,250 for immediate discount by the company, and
executed a mortgage on his lands as collateral to the note and re-
newals that might be given, in which it was declared that payment
of the note or renewals or any part thereof was to be considered
as a payment upon the mortgage. The company charged J. H. S.
with the balance then in arrears which included the sum secured
by the note and mortgage, and continued the account as before in
their ledger, charging J.H.S. with preminms,&e., and the notes which
they retired from time to time as they became due, and crediting
moneys received from J. H. 8. in the ordinary course of ther
business, the note and its various renewals being also credited in
this general account for cash. W. 3. died on 5th December, 1891,
and afterwards the company accepted notes signed by J. H. S,
alone for the full amount of hisindebtedness, which had increased
in the meantime, making debit and credit entries as previously in
the same account. On the 31st July, 1893, J, H. 8. owed on this

“account a balance of $1,926, which included $1,098 accrued since
1st January, 1890, and after he had been credited with general
payments there remained due at the time of trial $1,009. The
note W. 8. signed on 15th October, 1860, was payable four
months after date with interest at 7 per cent, and the mortgage
was expressed to be payable in four equal instalments of $312.50
each, with interest on unpaid principal.

*PRESENT :—Taschereau, Gwynne, Sedgewick, King and Girouard JJ.
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Held, Taschereau and Girouard JJ. dissenting, that the giving of the
accommodation notes without reference tv the amount secured
had not the effect of releasing the surety as being an extension
of time granted without his consent and to his prejudice ; that the
renewal of notes secured by the collateral mortgage was primd
Jacie an admission that, at the respective dates of renewal, at least
the amounts mentioned therein were still due upon the security
of the mortgage : that in the absence of evidence of such inten-
tion it could not be assumed that the deferred payments in the
mortgage were to be expedited so as to be eo dnstanii extin-
guished by entries of credit in the general account which in-
cluded the debt secured by the mortgage ; and that there being
some evidence that the moneys credited in the general account
represented premiums of insurance which did not belong to the
debtor, but were merely collected by him and remitted for
policies issued through his agency, the rule in Clayton’s case as
to the appropriation of the earlier items of credit towards the
extinguishment of the earlier items of debit in the general account
would not apply and there should have been a reference to
the master to take the account.

APPEAL from the decision of the Court of Appeal for
Ontario affirming the judgments in nisi prius and the
Chancery Division, by which the plaintiff’s action was
dismissed with costs.

The action was to recover the amount of a mortgage
given by William Sargeant to secure $1,250, due by one
J. H. Scriver up to 1st January, 1890, for arrears in
his remittances of insurance premiums collected for the
company. l

The plaintiff’s books show Scriver’s account to have
been kept as & continuous entry in their ledger for a
number of years previous to this transaction and it was
continued in the same way up to the time of trial.
Scriver continued to act as agent, collecting premiums
and transmitting moneys to plaintiff from time to time
which were credited on the general account, and in the
aggregate exceeded the amount covered by the mort-
gage. As the notes became due they were retired by
the plaintiff and new notes taken in place of them
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were credited as cash in Scriver’s account. Sargeant 189
died on 5th December, 1891, leaving the defendant as THE AGRI-
his executrix, but there was no change made in the 7785
manner in which Scriver’s account was kept, save that Company
upon the maturity of the last renewal note plaintiff SARGHAKT.
accepted new notes from Scriver alone, crediting them ——
in the usual way.

As the amount due at the time of the trial was less
than the indebtedness accrued since the security was
given, defendant claimed that the mortgage had been
satisfied and further that plaintiff, by giving time and
accepting new notes for Scriver’s indebtedness, had
released the surety.

Holman for the appellants. The rule in Clayton’s
cage cannot be applied in this case. See Fenton v.
Blackwood (1) ; Munger on Appropriation of Payments
{2); City Discount Co. v. McLean (8); and if not the
surety has not been released. Croydon Gas Co. v.
Dickinson (4); Jemkins v. Robertson (5); Reade V.
Lowndes (6).

Waitson Q C. for the respondent. As to appropria-
tion of payments see Green v. Clark (7). In re Sherry
(8) ; Hooper v. Keay (9).

The surety was discharged by the giving of time to
the principal debtor. Howee v. Mills (10); Rouse v.
Bradford Banking Co. (11); Allison v. McDonald (12).

TAsCHEREAU J.—I dissent on the two points raised
in the case of the application of payments, and the
-discharge of the suretyship by the delay given. I
think that the appellant’s action was rightly dismissed.

(1) L. R. 5 P. C. 167. (7) Cass. Dig. 2 ed. 614,
(2) P. 120. (8) 25 Ch. D. 692.

(3) L. R. 9 C. P. 692. (9) 1 Q. B.D. 178.

(4) 2 C. P. D. 46. : (10) 10 U. C. C. P. 194.
(5) 2 Drew. 351 (11) [1894] 2 Ch. 32.

(6) 23 Beav. 361. - (12) 23 Can. S. C. R. 635.
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1896 I adopt Mr. Justice Maclennan’s reasoning in that
Tan Acer- Sense. If in 1898 the appellants had taken an action
P eaon 8gainst Scriver what is the amount that they would
Courany have recovered ? Clearly $1,009, and that alone, as
Samomann, the balance of his indebtedness incurred since Sar-

—— geant’s death. What he owed in 1890 is paid, overpaid.

Tascherean

GwyYNNE J.—For many years prior to the year 1890
one J. H. Scriver was acting as an agent of the plain-
tiffs, procuring insurance policies to be entered into
with them and receiving the premiums thereon for
transmission to the defendants.

On the 1st day of January, 1890, us appears in
evidence, he was indebted to them, for premiunds Te-
ceived by him upon policies issued by them through
his agency and not remitted to them, in the sum of
$1,632.87. Scriver continued to act as such agent of
the plaintiffs as before, and on the 1st day of October
they opened an account with him in their ledger, de-
biting him with the sum of $1,5698.67.

One William Sargeant had been Scriver’s surety to
a certain amount for the due payment by Scriver to
the plaintiffs of the premiums received by him for
them, and upon the 15th of the said month of October,
for the purpose of securing payment of $1,250, part of
the above debit, he executed the mortgage which is
the subject of the present suit, whereby it was pro-
vided that the mortgage should be void upon payment
of the said sum of $1,250, with interest thereon at the
rate of six per cent per annum, in manner following,
that is to say, in four equal annual instalments of
$312.50 each, with interest on the unpaid principai
annually, together with each payment of principal.
This mortgage was, by a clause therein, declared to be
given as collateral security to a promissory note of
$1,250, or any renewals of the same, the payment of
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which, or any part thereof, to be considered as a ’1‘83§
payment upon the mortgage, each note being in the Tum Agri-
words following and made for the purpose of present {U-TVEAL

i INSURANCE
discount: CoMPANY

ToroNTO, 15th October, 1890, SARG";Z;ANT‘
Four months after date we jointly and severally promise to pay to = ——
the order of the Agricultural Insurance Co. of Watertown, at the office Gwyinf I
of the Bank of Toronto here, the sum of twelve hundred and fifty
dollars with interest at seven per cent, value received.

Siomeq § J- . SCRIVER,
8ned: ) WM. SARGEANT.

Sargeant died on the 5th December, 1891, and this
action is brought against the executrix of his will,
the plaintiff claiming the whole amount secured
by the mortgage as still due. The defendant, in her
statement of defence, alleges that the mortgage was
executed for an amount larger than was then due
by Scriver, and that the sum of $1,25y was inserted
in the mortgage only for the purpose of covering
_the amount which upon the taking of the accounts

should prove to have been due when the mortgage was
executed ; that ever since the death of Sargeant (her
husband), she has repeatedly applied for a statement
of the account but that none has been given to her, and
she claims that the plaintiffs by giving time to Scriver
since the maturity of the said note and by their course
of dealing with him have released the estate of her
husband from all liability under the said mortgage
and she claims to be entitled to an account between
the plaintiffs and Scriver as to the present indebted-
ness if any there be upon the account between him
and the plaintiﬁ"s as it stood on the 15th October, 1890,
when the mortgage was executed; and she insists
that in point of fact there is at present no such indebt-
edness if Scriver be credited with all the sums which
. he is entitled to be credited with, and she prays that
if any sum should be found to be due to the plaintiffs.
3
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1896 the mortgaged lands should be ordered to be sold for
Tus Agri- bhe satisfaction thereof. Upon this statement of de-
Tnsonsoy tenice the plaintiffs joined issue and the case came down
Company for trial when the plaintiffs produced the mortgage
S AR:,;ANT_ and an exemplification of the probate of Sargeant’s will
Gwy—;n-e 3 whereby the defendant appeared to be executrix and

—— thereupon rested their case and thereby cast upon the

defendant the burthen of proving the matters alleged
by her in her statement of defence. The appropriate
mode of inquiring intosuch matters would as it appears
to me clearly have been by a reference to the master
under the ordinary decree in a foreclosure suit, but in-
stead of taking such a decree the defendant called as
a witness on her behalf the plaintiffs’ bookkeeper to
produce and he accordingly produced the ledger in
which the account opened of the date of the 1st Octo-
ber, 1890, with Scriver was kept, and she insisted that
this account by application of the rule in Clayton’s
case showed upon its face that the old debt for part of
which the mortgage was given was paid off.

Now upon the authority of the City Discount Co. v.
McLean (1) and of other cases, the presumption that
the earlier items of debit in a general account are ex-
tinguished by the earlier items of credit is a presump-
tion which may be rebutted by evidence. Every case
must be determined according to its own circumstances,
and the evidence in the present case, which was neces-
sarily the evidence of the defendant herself, shows that
the rule in Clayton’s case has no application in the

* circumstances of the present case. The first item in
the account in the ledger is no doubt the debit entry
of the date of the 1st October, 1890, of the sum of
$1,598.67, of which the $1,250 secured by the mortgage
constituted a part, but this sum of $1,250 was made
payable in four equal annual instalments, the first of

(1) L. R. 9 C.P. 692.
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which would not be payable until the 16th October, 1596
1891. It cannot then be assumed to have been the Tum Aggi.
intention of the parties that these deferred payments I";;‘UT;:“}?(I;E
should be expedited and eo instanti extinguished by Company
entries of credit in a current account. Some evidence g,pen ANT.
of a contract to that effect would be necessary, and Gwym 7
there is not only none such, but there is evidence hav- — -
ing a directly contrary effect. On the 18th February,
1891, a renewal note for $1,150 at four months was
given by Scriver and Sargeant in the precise form of
the note for $1,250 ; this renewal note was taken up by
the plaintiffs at maturity, and a new renewal note for
$900 at four months given in like form, which was
also taken up by the plaintiffs at maturity, and shortly
afterwards, namely, on the 5th December, 1891, Sar-
geant died.

Now these renewal notes are clearly primd facie ad-
missions that at the respective times of their being
given the amounts mentioned therein at the least were
still due upon the security of the mortgage, but the
evidence as to the reduced amounts named therein was
that they were respectively so inserted upon promises
made by Scriver, which, as is alleged, were never
fulfilled, that he would pay the differences in cash.
This may or may not be true, but even though it should
not be true, the notes themselves afford at least primd
Jfacie evidence that the amounts therein respectively
named were, at the date of the respective notes, still
due as part of the amount secured by the mortgage,
and the evidence further is that these notes, which
were made for the express purpose of being discounted
by the plaintiffs, were taken up by them at maturity.
Under these circumstances it seems impossible to hold,
upon the authority of Clayton’s case, or of any reported
case, that the old debt existing on the 1st October,
1890, of which the $1,250 secured by mortgage formed

3%
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1896 g part, was paid off by reason of the entries of credit
Tuw Acer- in the ledger account. But the evidence, further

QULTURAL aoquming it to be true, which for the purpose of the
INSURANCE ;

Comrany present inquiry we must do as it is uncontradicted,
Sanamann, although no doubt it may be questioned upon further

P inquiry in taking the account before the master,
wynn . . . :
— but for the present, assuming it to be true, it

appears to be very clear that the rule in Clayton's
cage has no application whatever to the present. For
what is that rule? It is laid down thus in City Dis-
count Co. v. McLean by Blackburn J. (1), and expressed
by Lord Selborne in Re Sherry (2), in somewhat similar
language :

It has been considered a general rule since Clayton’s case that when
a debtor makes a payment he may appropriate it to any debt he pleases
and the creditor must apply it accordingly. If the debtor does not
appropriate it the creditor has a right to do so to any debt he pleases

and that not ounly at the instant of payment but up to the very last
moment as was decided in Mills v. Fowkes (3).

Now it is obvious that, to the application of this rule,
one unbroken account is not the only one thing neces-
sary. “It may be” (says Blackburn J. in his judgment
in the above case),

as a general rule in ordinary cases, and there is nothing to show a
contrary intention, the items of debit in order of date and the half-
yearly account rendered would constitute & fresh permit of departure.
Clayton’s case and other similar cases show that where a partuer dies
and there is a change of the partnership and the transactions with the
new and old firms are all mixed up together in one account the law
treats the whole as one entire account and applies the items of credit
to those of debit according to date in favour of the estate of the de-
ceased partner. But when the parties remain the same the question
is whether the rendering of the account amounts to an appropriation
of the items to one another in order of date.

Then applying these principles to the case then be-
fore him the learned judge proceeds:

(1) L. R. 9 C.P. 700 (2) 25 Ch. D. 702.
(3) 5 Bing. N.C. 455.
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In such a case as this where the earlier items constituting the £5,000 1896
were secured by a mortgage and a guarantee it never could have been
the intention that they should be so appropriated ; but it is contended '%ULTUAI;}:II‘-
that as a matter of law though there is no authority so deciding, or as INSURANCE
an inference of facts though it is contrary to all probability, we are OOMPANY
bound te hold that the £5,000 isto be considered as paid off ; and if g ARGE ANT,
so paid off it follows that it must be treated as paid off in six months —
though by the terms of the guarantee a period of two years was con- Gwzflf J.
templated. I cannot draw such an inference either as matter of law
or of fact. The true rule is that laid down in Henniker v. Wigg (4),
which is, that accounts rendered are evidence of the appropriation of
payiuents to the earlier items, but that may be rebutted by evidence
to the contrary.

In the application of the rule in OClayton’s
case, besides its being mnecessary that the en-
tries of debit and credit should all be in one un-
broken account, it is also necessary that the debit
entries should represent payments made by the debtor
of money which the debtor paying it has a right in
law to appropriate to the payment of any debt of his
that he pleases; the payment must be of the debtor’s
own money, or at least of money over which he has
the absolute power of appropriating as he pleases.
Now the uncontradicted evidence is that of the items
entered in the plaintiff’s ledger to the credit of Scriver’s
account therein, not a single one was of any sum of
money belonging to Scriver or over which he had any
power of appropriation in payment of any debt of his.
They were all moneys of the plaintiffs received by him
ag the plaintiffs’ agent, and upon their account as and
for premiums upon policies entered into by them
throngh his agency, and the evidence is that when
transmitted by Scriver to the plaintiffs they were:
respectively transmitted as the premiums paid on such
policies, with the nos. of the policies to the credit of
which they were respectively to be applied, and the
evidence adds that this appears in other books of the

(4) 4 Q. B. 792.
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company than the ledger which was the only one the

Tes Aerr- defendant called for and made use of That account
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SARGEANT.

Gwynne J.

appears to have been kept for the purpose of showing
how Scriver, the plaintiffs’ agent, stood with them on
current business; in it were entered the amounts
received by discounts of the note for $1,250 and the
renewals thereof, which were expressly made for dis-
count purposes, and of other notes also given by Scriver
alone for the accommodation of the plaintiffs and their
banking purposes, all of which notes were protected
by the plaintiffs on maturity. The practice was at the

 end of each month to insert the amounts transmitted

in the month by Scriver as premiums upon new
policies entered into by the plaintiffs through his
agency and to charge him with the amount of such
premiums as appeared to have been received by him
and not transmitted. The result of these new transac-
tions was that upon the 1st of January, 1893, Scriver
was charged with a sum of $1,098.21 as for premiums
received by him since the Ist January, 1890, and not
remitted by him. This item was wholly apart from
the sum of $1,250 secured by the mortgage as to
which sum the evidence was that nothing whatever
was paid on account thereof notwithstanding the
reduced amounts for which the renewals were taken
as before stated.

Upon the 81st July, 1898, the plaintiffs and Scriver
seem to have had an accounting of some nature, for it
appears that the plaintiffs then consented to deduct
from their then claim for such premiums received by -
Scriver and not transmitted, the sum of $816 and the
amount as then agreed by Scriver to be due by him,
including the mortgage debt, was $1,926.22. How
precisely this sum was arrived at did not appear, but
it is apparent, assuming the uncontradicted evidence
to be true, that the mortgage debt was not then paid
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off. For this sum of $1,926.22 a new account was 1896
opened with Scriver in the plaintiffs’ ledger, in which prg Agsr.
credit entries are made as in the former account, but f;;‘g;:l?g‘s
which the plaintiffs allege are also entries of sums Comeany
remitted by Scriver as premiums upon new policies g,pemant,
entered into by the plaintiffs through his agency, and —— '
have no relation whatever to the debt secured by the e
mortgage. There seems no reason to -suppose that
these entries differ in any respect from the like entries
in the previous account, but if they do, or if even any
of the entries in the previous account should appear
to be properly referable to the mortgage, the defendant
will have the benefit thereof upon the taking of the
account under the ordinary decree of reference to the
master in a foreclosure suit. This, as it appears to me,
"was the proper decree to have been made in accordance
with the defendant’s statement of defence. Until the
account shall be taken it is impossible to say that any
of the moneys remitted by Scriver since the execution
of the mortgage were atiributable to the mortgage
debt. The evidence adduced by the defendant has
failed to establish this contention. The learned trial
judge declared at the trial that he had no intention to
take the account, and in that ruling counsel for the
defendant entirely concurred; the result, however, has
been that which could only be arrived at upon ataking
of the account, and such result not being supported by,
but being contrary to, the evidence as adduced by the
defendant, all that can be done is to refer the account
to be taken by the master, when it will be open to the
defendant to adduce, if she can, evidence in support of
her contention as stated in her statement of defence.
As to the contention that the estate of the testator
Sargeant is discharged from the mortgage debt by time
given to Scriver to the prejudice of the surety, Sargeant,
there does not seem to be any foundation for this con-
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tention ; it rests wholly upon the fact that between
the 18th October, 1892, and the 27th January, 1893,
Scriver gave to theplaintiffs four promissory notes, but
all the evidence which has been given in relation to
these notes shows them to have been accommodation
notes made by Scriver to be discounted by and for the
use of the plaintiffs, and to be retired by them, and that
they all have been so retired by the plaintiffs. They
don’t appear to have had any reference to the mortgage
debt, or to have tied the plaintiffs’ handsin any respect .
whatever in relation to that debt. The appeal must,
therefore, in my opinion, be allowed with costs, and
the ordinary decree for taking the account in a fore-
closure suit be ordered to be made.

SEpGEWICK and KiNa JJ. concurred in the judg-
ment of Mr. Justice Gwynne.

G1roUARD J.—I would dismiss the appeal for the
reasons given by Mr. Justice Maclennan in the Court
of Appeal.

Appeal allowed with cosis.
Solicitor for the appellants: John W. Kerr.

Solicitors for the respondent : Dumble & Leonard.
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WILLIAM H. A. ROOKER (DEFENDANT)..APPELLANT; 1896
AND *Oct. 19,

——

AMELIA HOOFSTETTER (PLAINTIFF).. REsPoNDENT, 1896
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO, *Feb. 18.

Mortgage—Agreement to charge lands—Statute of frauds—Registry.

The owner of an equity of redemption in mortgaged lands, called the

Christopher farm, signed a memorandum asfollows :~-“I agree to

- charge the east half of lot no. 19, in the seventh concession of
Loughborough, with the payment of two mortgages held by
G. M. G. and Mrs. R. respectively, upon the Christopher farm
# * % gamounting to $750 * * * and I agree on demand
to execute proper mortgages of said land to carry out this agree-
ment, or to pay off the said Christopher mortgages.”

Held, affirming the judgment of the Court of Appeal, that this instru-
ment created a present equitable charge upon the east half of lot
19 in favour of the mortgagees named therein.

The solicitor of the mortgagee wrote the memo. on one of his letter
forms under the printed words “Dear Sir,” his own name being
at the bottom on the left side and he made an affidavit, as sub-
seribing witness, to have it registered. Lot 19 having been mort.
gaged to another person, one of the mortgagees of the Christopher
farm brought an action to have it declared that she was entitled
te a charge or lien thereon, in which action it was contended that
the solicitor was not a subscribing witness but only the person to
whom the letter was addressed.

Held, affirming the judgment of the Court of Appeal, that the solicitor
signed the agreement as a witness and the registration was, there-
fore, regular, but if not, as the document was upon the registry
the subsequent purchaser had actual notice by which he was bound
notwithstanding the informality in the proof of execution, which
did not make the registration a nullity. .

Hold, per Taschereau J., that the agreement did notrequire attestation
and if the solicitor was not a witness it should have been indorsed
with a certificate by a county court judge as re(iui.red by R. 8. O.
(1887) c. 114, s. 45, and it having been registered the court would
presume that such certificate had been obtained.

*PrESENT :(—Taschereau, Gwynne, Sedgewick, King and Girouard JJ

1
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APPEAL from a decision of the Court of Appeal for

Rooxer  Ontario (1), reversing the judgment of the Divisional

v,
Hoor-

STETTER.

—_—

Court in favour of the defendant.

The material facts of the case are as follows:—

On the 30th day of December, 1886, William H.
Christopher conveyed by way of mortgage the north-
west % of lot 16, in the 9th concession of the township
of Storrington, to the respondent to secure the sum of
$350 and interest.

On the same day the defendant, Hughson, gave the
respondent a bond in the penal sum of $700, con-
ditioned that Christopher should pay the mortgage.

Subsequently, on the 8rd day of April, 1888, Chris-
topher conveyed his equity of redemption in said lands.
to the defendant, Hughson, for the sum of $2,500, sub-

ject to this mortgage, the assumption of which formed

part of the consideration.

Between the defendant, Hughson, and Christopher
it was understood that the former should pay the
mortgage debt; and between themselves Christopher
became the surety merely, and Hughson thenceforth
the prinecipal debtor.

On the 14th day of March, 1898, the mortgage being
in default, the defendant, Hughson, signed the follow-
ing memorandum :

“ KINgsTON, March 14, 1893.
“I agree to charge the east half of lot number (19),
in the seventh (7) concession of Loughborough, with
the payment of the twomortgages held by G. M. Grant
and Mrs. Hoofstetter, respectively, upon the Christopher
farm, being the north-west } of lot sixteen, in the first

.concession of Storrington, amounting to $750 and some

arrears of interest, and I agree on demand to execute

(1) 22 Ont. App. R. 175.
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proper mortgages of said land to carry out this agree-
ment, or to pay off the said Christopher mortgages.

‘ (Sgd.) J. H. HUGHSON.”
Sgd.) G. M. MACDONNELL.

The witness, Macdonnell, and Mr. John Mudie were
members of a legal firm named Macdonnell & Mudie,
and the memorandum signed by Hughson was written
on their letter paper, which had the usual printed or
lithographed heading giving the name and address of
the firm, a blank for the date, and a lithographed
“Dear Sir.”

On the 8rd day of July, 1893, Mr. Macdonnell made
an affidavit, which was annexed to the foregoing
memorandum, as follows:

I, Greorge Milnes Macdonnell, of the city of Kings-
ton, in the county of Frontenac, solicitor, make oath
and say:

1. T was personally present and did see the annexed
instrument duly signed and executed by John H.
Hughson at the city of Kingston aforesaid. '

2. That I know the said parties.

3. That I am a subscribing witness to the said in-
strument.

Sworn before me at the city of Kingston, in the county
of Frontenac, this 8rd day of July, 1893.
' (Sgd.) G. M. MACDONNELL.
(Sgd.) J. MUDIE,
“A Commissioner, &c., in H. C. J.

Upon this affidavit the memorandum was registered
in the registry office of the county of Frontenac on the
same day.

Afterwards, on the 15th day of the same month,
Hughson conveyed the east £ of lot 19, in the Tth con-
cession, to Johnston, and Johnston mortgaged the said
lands to the appellant. The respondent seeks to enforce
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the registered memorandum against the appellant’s
registered mortgage.

At the trial the Chancellor gave judgment for the
plaintiff, which judgment was reversed by the Divis-
ional Court. The Court of Appeal restored the judg-
ment of the Chancellor.

Smythe Q.C. for the appellant. This writing does
not constitute an agreement to charge lot 19 within
the statute of frauds, the party with whom it was
made not being disclosed ; William v. Jordan (1) ; Wil-
liams v. Lake (2); and there being no consideration ;
Agnew on the Statute of Frauds (3).

It was a mere agreement to give a mortgage, and
gave the persons named no right of action. Wolver-
hampton Railway Company v. London & North-western
Railway Company (4); Osborne v. Henderson (5); Re
Clarke and Chamberlain (6).

It is not shown that time for payment was given.
Ryan v. McKerral (1) ; Merchants’ Bank v. Robinson (8).

Langton Q.C. for the respondent. The parties
sufficiently appear from the agreement. Newall v.
Radford (9) ; Morton v. Tewart (10)

As to the instrument creating a charge on the land
see In re Beetham (11).

TAscHEREAU J.~I would dismiss this appeal. I
agree in my brother Gwynne’s reasoning in that sense.
I desire to add a single remark on the point urged by
the appellant, of the invalidity of the registration if
Macdonnell were a party and not a mere witness tothe
memorandum. of the 14th March, 1893. TUnder sec. 45

(1) 6 Ch. D. 517. (6) 18 O.R. 270,

() 2 E. & E. 349. (7) 15 O.R. 460.

(3) P. 236. (8) 8 Ont. P.R. 117.
(4) L.R. 16 Eq. 433. (9) L.R. 3 C.P. 52.

(5) 18 Can. S.C.R. 698. (10) 2 Y. & C. (Ch.) 67.

(11) 18 Q.B.D. 380, 766.
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of the Revised Statutes of Ontario, ch. 114,a document
not attested, where attestation is not necessary as in
the case of this document, may be registered, but then
it must be indorsed with a certificate of execution by
a county court judge ; now, here, that certificate does
not appear, but omnia praesumuntur rite et solemniter
esse acta domec probetur in confrariam, and it must be
assumed that the registrar would not have registered
the document if not accompanied with the required
certificate. Assuming, therefore, that Macdonnell’s
affidavit of execution as a subscribing witness was a
nullity, and looking at the document as having been
registered without Macdonnell’'s affidavit, the registra-
tion is not, upon that reason alone, to be held invalid.
The proof of execution must be assumed to have been
given before the county court judge.

GwYNNE J.—In the view taken by Mr. Justice Osler
as to the form of the document upon which the ques-
tion in this appeal turns and in his judgment thereon
I entirely concur.

That document operated as a present equitable charge
upon the lands mentioned therein to the amounts due
under the two mortgages mentioned therein. That
Hughson was bound thereby there cannot, I think, be
any doubt, and if Hooker had actual notice thereof he
would have been equally bound, and the document
having been registered before Hooker acquired his in-
terest he is by statute bound equally as if he had actual
notice. As to the objections as to informality in the
registration or rather in the mode of proving the execu-
tion of the document in order to obtain registration of
it, I entirely agree with the judgment of Mr. Justice
Maclennan that the appellant could not take advantage
of any such informality if any there be. The statute
makes the registration of certain documents as equiva~
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1896  lent to actual notice to purchasers of the execution of

Roozrr Such documents; and if any of such documents is exe-
v cuted so as to be binding upon the party executing it

Hoor-
srerrEr 8 subsequent purchaser from such person cannot set

WGW;,;; 7. up a mere informality in the mode of proof for registra-
—— tion as nullifying the statutory effect which is given
to the fact of registration. The object of the statute is
to make every purchaser of aninterest in lands in order
to his own security to search the registry of titles, es-
tablished by law. If he does do so and finds a docu-
ment in point of fact upon the registry relating to the
lands he is about acquiring an interest in, he seems to
me to acquire thereby actual notice of such document
by which he must be bound although he may discover
some informality in the mode of proof which may have
-escaped the notice of the registrar or which he may
have deemed immaterial, and therefore notwithstanding
the informality registered the document, and if such
purchaser fails to search the registry he must accept'
the fact of registration as equivalent to actual notice
unless at least the objection taken constitutes an abso-
lute defect in the proceeding, as for example the absence
of any affidavit of execution would perhaps have to be
held to be a defect constituting nullity in the registra-
‘tion.

SEpaEWICK, KING and GIROUARD JJ. concurred.

Appeal dismissed with costs.
Solicitors for the appellant: Smythe, Smith & Lyon.
Solicitors for the respondent : G. M. Macdonnell.
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JOHN P. MOWAT (PLAINTIFF)............APPELLANT ; 1895
*Nov, 2.

AND _

1896

THE BOSTON MARINE INSUR- —
ANCE COMPANY (DEFENDANT)... | FESPONDENT. *Feb. 15

‘ON APPEAL FROM THE SUPREME COURT OF NEW BRUNS-
WICK.

Marine insurance—Goods shipped and insured in bull-—Loss of portion—
Total or partial loss—Contract of insurance—~Construction.

‘M. shipped on a schooher a cargo of railway ties for a voyage from
Gaspé to Boston, and a policy of insurance on the cargo provided
that “ the insurers shall not be liable for any claim for damages
on * % * lumber * * but liable for a total loss of a part
if amounting to five per cent on the whole aggregate value of such
articles.” A certificate given by the agents of the insurers when
the insurance was effected had on the margin the following memo.
in red ink : “Free from partial loss unless caused by stranding,
sinking, burning, or collision with another vessel, and amounting
to ten per cent.”’ On the voyage a part of the cargo was swept
off the vessel during a storm, the value of which M. claimed under
the policy.

.Held, reversing the decision of the Supreme Court of New Brunswick,
Taschereau J. dissenting, that M. was entitled to recover; that
though by the law of insurance the loss would only have been
partial, the insurers, by the policy, had agreed to treat it as a total
loss ; and that the memo. on the certificate did not alter the terms
of the policy, the words * free from partial loss,”” referring not
to a partial loss in the abstract applicable to a policy in the or-
dinary form, but to such a loss according to the contract embodied
in the terms of.the policy.

_Held, further, that the policy, certificates and memo. together consti-
tuted the contract and must be so construed as to avoid any re-
pugnance between their provisions and any ambiguity should be
construed against the insurers, from whom all the instruments
emanated.

*PrESENT :—Sir Henry Strong C.J., and Taschefeau, Gwynne, King
.and Girouard JJ.
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}'833 APPEAL from a decision of the Supreme Court of
Mowar New Brunswick (1), in favour of the defendant on a
T';E;E special case.

ﬁis;g; The material facts of the case are thus stated by Mr.
Insurance Justice Tuck in giving judgment in the court below.
CO_IE‘:NY' A special case has been agreed upon and stated be-
tween the parties in order that this court may deter-

mine the rights of the plaintiff and defendant.

It appears that the plaintiff was the owner and ship-
per of 15,400 railway ties, which were shipped in
August, 1898, from Douglastown, Gaspé, on board the
schooner ‘“ Deer Hill,” bound to Beston, and were loaded
both on and under deck ; that the schooner sailed from
Douglastown on the 17th of August, 1893 ; that on the
voyage to Boston a squall struck the schooner carrying
overboard a part of the deckload of sleepers, namely,
4,158 pieces, which were wholly lost. That there were
discharged from the under-deck of the vessel 6,704 ties,
and from on deck 4,588, and there were lost overboard
4,158 sleepers, and the whole shipment was 15,400
pieces. Both the on deck and under deck cargo were
insured with the defendant company, as hereinafter
stated. As the whole cargo consisted of 15,400 pieces,
and there were discharged from under deck 6,704 there
must have been on deck 8,696 pieces. The on deck
cargo was insured for $800, and if the plaintiff is enti-
tled to recover as for a total loss, the amount he ought

to receive is $382.52, or in the proportion that 4,158
bears to 8,696—8$800 being the whole amount of insur-
ance. The sleepers were worth at the place of shipment
13 cents each, and were insured under two certificates
of insurance, which were under and subject to an open
policy. The two certificates are set out in the case, and
are alike in form, except that one insures $200 under

(1) 33 N.B. Rep. 109.
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and $500 on deck, and the other $200.under and $300
on deck.
One of the said certificates reads as follows :—

“Grant, Oxley & Co., Insurance Brokers, Halifax,
Nova Scotia. )
“No. 134,234, $200 under
500 oni deck

“ Agency of the Boston Marine Insurance Com-
pany, Boston.

“ Capital, $1,000,000.

“ Rate, 1} per cent. 3} percent. Premium $20.00.

“ This certifies that Grant, Oxley & Co. insured under
and subject to conditions of open policy, no. 29,080, of
the Boston Marine Insurance Company the sum of $700
on general— under deck on board schooner
Deer Hill at and from Douglastown to Boston. Loss
payable to the order of J. P. Mowat. This certificate
to be surrendered on payment of loss.”

. “J. Tavyror Woob, Agent.

“ Halifax, Aug, 2nd, 1898.”

Stamped across the face of each certificate in red ink
in letters not exactly distinct, but very small, are the
following words : “ Free from partial loss unless caused
by stranding, sinking, burning or collision with another
vessel, and amounting to 10 per cent.”

Mzr. Palmer for the plaintiff contends that he had no
notice of what is stamped in “ red ” on the certificate be-
cause of its indistinctness, and to the ordinary observer
almost illegibility. There is no evidence as to want of
notice. While the words stamped on the certificate are
somewhat indistinct and difficult to read, yet I think the
plaintiff’s attention would naturally be called to them
from the very fact that they are in red ink, and in a
conspicuous place. They must be taken to be part of
the contract.

The open policy is set out in the printed case. The

only part I think material here is as follows :—Pro-
4
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1895  vided that the insurers shall not be liable for any
Mowar partial loss on salt, grain, fish, fruit, hides, hide cut-
.,I',"I'm tings, horns, hops or other goods that are esteemed

Bosron perishable in their own nature, or the freight thereon,

MARINE .

Insorancy UDless it amount to 7 per cent on the whole aggregate

CoMPaNY. yalue of such articles, and be caused by stranding, nor

for leakage of oil, molasses or other liquids or the freight
thereon, unless it be occasioned by stranding or collision
with another vessel, nor for any claim for damage
on railroad iron or steel rails, lumber, dry goods, coal,
marble, stone, slate or bricks, but liable for a total loss
of a part if amounting to 5 per cent on the whole
aggregate value of such articles.”

Aoccording to the case the plaintiff claims $378.17
from the defendants. On the other hand, the defendant
claims that by reason of the wording of the certificate,
namely, “free from partial loss unless caused by strand-
ing, sinking, burning or collision with another vessel,
and amounting to 10 per cent,” it is exempt from
liability as the loss was not occasioned by stranding,
sinking, burning or collision with another vessel.
They contend also that if liable at all it is only for
$323.90.

The plaintiff’s contention is that the stamped words
on the certificate, and the condition of the open policy
above quoted, when taken together, do not show this
to be a partial loss within the terms of the contract.
‘When properly construed they show a total loss of part
of the cargo as it amounted to more than 5 per cent of
the whole, and further, the defendants contend that the
legal meaning of the words * partial loss” is changed
by the terms of the policy. 1

Palmer Q.C. for the appellant. If the memo. is a
part of the contract it cannot control the terms of the
policy. Bell v. Hobson (1) ; Duncan v. Sun Ins. Co. (2).

(1) 3 Camp. 272. (2) 6 Wend. (N.Y.) 488.
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If the language of the contract is doubtful it must 1895
be construed against the company. Anderson v. Fitz- Mowar

gerald (1). g
Weldon Q.C. for the respondent referred to Mc Laugh- ﬁﬁ?&l\;

lin v. Atlantic Ins. Co. (2); Hydarnes Steamship Co. V. INSURANCE

C .
Indemmnity Mutual Marine Assur. Co. (8). oMRANY

Tae CHIEF JUsTICE~—~This is an appeal from the
judgment of the Supreme Court of New Brunswick on
a special case agreed upon by the parties. The facts
are fully and accurately set*forth in the statement with
which Mr. Justice Tuck prefaces his judgment and
need not be repeated here. As regards the law I
entirely agree in the proposition laid down by Mr.
Justice Tuck-that, under the terms of the open policy
per se, the loss would have been recoverable as for a
total loss of part of the cargo insured “amounting to
five per cent of the whole aggregate value” of such
cargo. It was conceded on the argument that the rail-
way ties, which formed the subject of insurance, came
within the description of ‘‘ lumber ” in the open policy.

The law applicable to the case is stated in the judg-
ment of the Court of Exchequer Chamber in the case
of Ralli v. Janson (4), as follows :

‘Where memorandum goods of the same species are shipped, whether
in bulk or packages, not expressed by distinet valuation or otherwise
in the policy to be separately insured, and there is no general average
and no stranding, the ordinary memocrandum exempts the under-
writers from liability for a total loss or destruction of part only,
though consisting of one or more, entire package or packages, and
although such package or packages be entirely destroyed or otherwise
lost by the specified perils.

In Arnould on Marine Insurance (5) it is said:
There are three cases frequently occurring in practice, touching the

insurance of memorandum articles: (1) where a cargo or quantity of

(1) 4 H. L. Cas. 484. (3) [1895] 1 Q. B. 500.
(2) 57 Me. 170. (4) 6 E. & B. 422,
” (5) 6 ed. p. 1016.
472



1896
Mowar
v.
TeE
Boston
MARINE
INSURANCE
COMPANY.
The Chief
Justice.

SUPREME COURT OF CANADA. [VOL. XXVL

memorandum articles of the same species is shipped in bulk, valued in
bulk, and insured in bulk ; (2) where it is shipped in separate pack-
ages but not expressed in the policy, by distinet valuation or otherwise,
to be separately insured : (3) where, being shipped in separate pack-
ages it is expressed by distinct valuation or otherwise to be separately
insured. .

Then, it is further said by the same writer that the
first case is one which never admitted of any reason-
able doubt, and the case of Hills v. The London Assur-
ance Co. (1) is referred to. In that case wheat was
shipped and insured in bulk by one entire insurance,
and there was a loss of a quantity which was pumped
up out of the hold during a storm and totally lost; it
was held that this was an average not a total loss. The
case of Ralli v. Janson (2), settled the law in the second
case in favour of the underwriters. The case now

‘before us would undoubtedly come under the first

head and but for a particular clause in the policy
clearly could not be treated as a total loss.

The parties may, however, so modify the terms of
their contract of insurance as to take themselves out
of the rule laid down in Ra/li v. Janson (2) and acted on
in Hills v. London Assurance Co. (1), by providing that
such an entire loss or destruction of part of goods of
the same species, shipped and insured in bulk, shall be
treated as a total loss, and shall be recoverable for
as a total loss. This is shown by the passage from
the judgment in Ralli v. Janson (2), which I have
quoted. Then, this has been done most explicitly by
a clause in the open or covering policy under which
this insurance was effected, and which is worded as
follows :

But liable for a total loss of a part of, amounting to five per cent on
the whole aggregate value of such articles.

If, therefore, there had been nothing more than the
terms of the open policy, there could be no difficulty

(1) 5 M. & W. 569. (2) 6 E. & B. 422.
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in holding that the appellant was entitled to.recover. 1896
It is contended, however, by the respondents, that the Mowar
policy and the certificates given by the respondent’s Tog
agents to the appellant’s agents, when the insurance Bosrow
was effected, must be read as the final contract, and Iﬁg@;‘jﬁ_m
that the clauseof the policy before set out is controlled COMI’ANY
by a memorandum written in red 1nk in the margin of The Chief
the certificates. Justice.
This memorandum is as follows:

Free from partial loss unless caused by stranding, sinking, burning,
or collision with another vessel, and amounting to ten per cent.

The court below has held that this alters the terms
of the policy and disentitles the appellant to recover.
I am compelled to dissent from this opinion. I am
led to the opposite conclusion by the consideration
that the memorandum in question has reference only
to a partial loss, and that this means not a partial
loss in the abstract, under the general law applicable
to a policy in the ordinary form, but a partial loss ac-
cording to the contract between the parties embodied
in the open policy. Then this policy, by the clause
before set out, makes, in my opinion, express provision
that the total loss of part shall not constitute a partial
but a total loss. We must therefore construe the words
“ partial loss ” in the policy as applying only to losses
not coming within the terms of the policy providing
for the underwriters’ liability in the case of a total loss
of part. The policy, certificates and memorandum to-
gether constitute the contract between the parties, and
we must read them together as if they had been
embodied in the same instrument, and doing this
we are bound to construe them, so far as we reason-
ably can, in such a way as to avoid any repug-
nancy between the provisions of the several in-
struments in which the parties have thus formulated
their entire contract. By adopting the construction in-
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dicated all the terms are reconciled and all repugnancy
is avoided, but if we were to adopt the principle upon
which the judgment under appeal proceeds, weshould
attribute to the parties an intention to enter into a

Insorance contract which contained conflicting terms, which is
CoMPANY. poyer to be done unless such an intention is clear be-
The Chief yond doubt. Here I think we are safe in saying that

Justice.

it was not the intention to cut down the provisions of
the policy in favour of the insured by the memoran-
dum. If we were to say that they intended to annul
the clause of the policy under which the appellant
claims the right to recover, we should not only be
attributing to the parties an intention which they have
not clearly indicated, but we should be putting a forced
construction on the word ¢ partial” in the marginal
memorandum, by making it include a loss which they
had themselves expressly declared should not con-
stitute a partial, but a total loss.

Further, on well established principles, the whole
contract of insurance to be gathered from the policy,
certificate and memorandum must, so far as there is
any ambiguity, be construed as against the under-
writers in whose language it is expressed (1), for all
these three instruments emanated from them.

I am of opinion that the appeal should be allowed
with costs, and judgment must be entered in the court
below for the appellant for $882.52, with interest and
costs.

TASCHEREAU J.—The judgment of the Supreme
Court of New Brunswick appealed: from was rendered
upon a special case agreed to between the plaintiff,
appellant, and the respondent, to settle their respective
rights upon the state of facts described in the court
appealed from, as follows :

(1) Arnould p. 295, and cases there cited.
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It appears that the plaintiff was the owner and 1896
shipper of 15,400 railway ties, which were shipped in Mowar
August, 1898, from Douglastown, Gaspé, on board the T:;.E
schooner ‘‘Deer Hill,” bound to Boston, and were Bosrox
loaded both on and under deck; that the schooner Iﬁgﬁﬁf&
sailed from Douglastown on the 17th of August, 1893 ; Coupaxy.
that on the voyage to Boston a squall struck the Tascherean
schooner, carrying overboard a part of the deckload of J.
sleepers, namely, 4,158 pieces, which were wholly lost.
That there were discharged from under deck of the
vessel 6,704 ties, and from on deck 4,538, and there
were lost overboard 4,158 sleepers, and the whole ship-
ment was 15,400 pieces. Both the on deck and under
deck cargo was insured with the defendant company,
as hereinafter stated. As the whole cargo consisted of
15,400 pieces, and there were discharged from under
deck 6,704, there must have been on deck 8,696 pieces.

The on-deck cargo was insured for $800, and if the
plaintiff is entitled to recover as for a total loss the
amount he ought to receive is $382.52, or in the pro-
portion that 4,158 bears to 8,696, $300 being the whole
amount of insurance. The sleepers were worth at the

place of shipment 1 3cents each, and were insured under

two certificates of insurance, which were under and
subject to open policy. The two certificates are set out
in the case, and are alike in form, except that one in.
sures $200 under and $500 on deck, and the other $200
under and $300 on deck.

One of the said certificates reads as follows :—

Grant, Oxley & Co., insurance brokers, Halifax, Nova Scotia.
No. 184,234, .o ivviiiicii e ".... $200 under.
500 on deck.
Agency of the Boston Marine Insurance Company, Boston :—
Capital, $1,000,000.
Rate, 1%, 33 ; premium, $20.00.
This certifies that Grant, Oxley & Co. insured under and subject to
conditions of open policy, no. 29,030, of the Boston Marine Insurance
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Company, the sum of $700 on... . ....general........ under deck on
board schoomer “Deer Hill,” at and from Douglastown to Boston.
Loss payable to the order of J. P. Mowat. This certificate to be sur-
rendered on payment of loss.

J. Tavror Woop, Agent.

Halifax, Aug. 2nd, 1893.

Stamped across the face of each certificate in red ink
and in letters not exactly indistinct, but very small,
are the following words:

Free from partial loss unless caused by stranding, sinking, burning
or collision with another vessel, and amounting to 10 per cent.

The material clause of the open policy is as follows:

Provided that the insurers shall not be liable for any partial loss on
salt, grain, fish, fruit, hides, hide cuttings, horns, hops or other goods
that are esteemed perisbable in their own nature or the freight
thereon, unless it amounts to 7 per cent on the whole aggregate value
of such articles, and he caused by stranding, nor for leakage of oil,
molasses or other liguids or the freight thereon, unless it be occasioned
by stranding or collision with another vessel, nor for any claim for
damages on railroad iron or steel rails, lumber, dry goods, coal, marble,
stone, slate or bricks, but liable for a total loss of a part if amounting
to 5 per cent on the whole aggregate value of such articles.

According to the case the plaintiff claims $378.17
from the defendant. On the other hand, the defendant
claims that by reason of the wording of the certificate,
namely—
free from partial loss unless caused by stranding, siuking, burning or
collision with another vessel, and amounting to 10 per cent—
it is exempt from liability as the loss was not occa-
sioned by stranding, sinking, burning or collision with
another vessel. They contend also that if liable at all
it is only for $323.90.

‘Was this loss a total loss of a part, or a partial loss
of the whole ?

If the loss of the 4,158 pieces, part of the deckload
insured, ete., is to be considered within the terms of
the insurance a total loss, the appellant is entitled to

~recover, but if it is only a partial loss then it is within
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the exception, and the appellant has no claim, as the 1896

loss did not happen by stranding, sinking, burning or Mowar
v,

collision. ) Tog
The court below unanimously held that it was a I%IOSTON
ARINE

partial loss and that the defendant is not liable. In yygyraxce

this determination, the appellant has failed to convince COENY-

me that there is any error. Taschereau
J.

GwWYNNE, KINg and GIROUARD JJ. concurred in the
judgment prepared by the Chief Justice.

Appeal allowed with cousts.
Solicitor for the appellant: C. A. Palmer.
Solicitors for the respondent: Weldon & McLean
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TDWARD MAVHEW, ADMINISTRA-)
TOR DE BONIS NON OF ZACH- ,
ARIAH MAYHEW, DECEASED [ APPELLANT;
(PLAINTIFF) tivvnieiiniieniciiiiicineenees J

AND

MARY JANE STONE (DEFENDANT)..... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL IN EQUITY OF
PRINCE EDWARD ISLAND.

Admanistrator—Payment of claim agatnst estate—Death of admanistrator
—Admintstration de bonis non— Unadministered asset.

If an administrator, on competent advice, pays a claim bond fide made
against the estate, the money paid is not on his death, even
though paid under a mistake in law, an unadministered asset so as
to vest in an administrator de bonis non a right of action to recover
it back.

Per Taschereau J.—Where a court had pronounced [judgment in a
cause before it, and after proceedings in appeal had been instituted
certain of the judges filed documents with the prothonotary pur-
porting to be additions to their respective opinions in the case,
such documents were improperly allowed to form part of the case
on appeal and could not be considered by the appellate court.

APPEAL from a decision of the Court of Appeal in
Equity of Prince Edward Island reversing the judg-
ment of the Master of the Rolls in favour of the
plaintiff.

The Chief Justice of the court below stated the facts
as follows in bis judgment:

This is an appeal from a judgment of the Master of
the Rolls, decreeing the respondent a trustee for the
appellant, as administrator de bonis non, of the sum of
$1,000 received by her from the administratrix of the
estate of Zachariah Mayhew, deceased, and also direct-
ing the transfer on request by the respondent to the

*PRESENT :—Taschereau, Gwynne, Sedgewick, King and Girouard JJ.
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appellant of the sum named. Previous to the hear-
ing of the case on the merits the Master of the Rolls
granted an injunction restraining the respondent from
withdrawing from the Dominion Savings Bank in
Charlottetown the sum mentioned, which injunction
is still in force. :

It appears by the evidence given at the trial that
Zachariah Mayhew was twice married. His first wife
died many years ago, leaving nine children. In 1861
he married Sarah Stone, a widow, having four children,
of whom the defendant isthe youngest. Mayhew was
a farmer in easy circumstances. He settled his sons
comfortably on farms near him, and made ample pro-
vision for his daughters, who were all well married.
The daughter who married most recently received
from him in cash a portion equal to about $800. The
children of his second wife resided with him, and his
two stepsons were provided for in the same manner as.
his own children. One of his step-daughters married,
and the defendant was the only one of the two lamilies
who remained with him. She was about 13 years old
at the time of her mother’s marriage. She resided with
Mayhew for 82 years, working and attending con.
tinuously to his business, and for many years to the
management of his farm which, until a year or two
before his death, in March, 1898, was a somewhat
large one. :

In March, 1893, shortly after Mayhew’s death, his
wife administered to his estate, sold the movable
property, and advertised for claims against the deceased.
The defendant made a claim, and she and the adminis-
tratrix went to Mr. Haszard, the latter’s solicitor. The
administratrix explained to Mr. Haszard that the
defendant had a claim against her deceased husband’s
estate, and asked his advice regarding it. The solicitor
advised herto pay it which she did about amonth before
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she died. The plaintiff, who was appointed administrator
de bonis non after her death, filed a bill to have defend-
ant declared a trustee for the estate of the money so
paid her and the master of the rolls gave judgment in
his favour which was reversed by the Court of Appeal.

The defendant also gave evidence at the trial of an
agreement by Mayhew to provide at his death for pay-
ment to her of her service on the farm.

Stewart Q.C. for the appellant. The defendant has
not proved any agreement to pay for her services her
evidence on that head being uncorroborated. The case
is, therefore, distinguishable from McGugar v. Smith
(1), and Murdoch v. West (2).

That being so the money was improperly paid to her
and can be recovered back. Fields v. White (8) ; In re
Hulkes (4).-

Davies Q.C. for the respondent. This case cannot
be distingunished from McGugan v. Smith (1),and Mur-
doch v. West (2). The evidence brings it also within
the decision in Walker v. Boughner (5).

In the absence of fraud or collusion the money can-
not be recovered back

TASCHEREAU J.—In this case we have unanimously
come to the conclusion that the appeal should be dis-
missed. In fact, I would myself have done so at the
hearing without calling on the respondent. My brother
G-wynne will state the grounds upon which we have
reached the determination of the appeal. To these
Teasons, as far as they relate to the law and facts of the
case, I have nothing to add. But there is a feature of
the appeal book which, as presiding over the court
when the case was heard, I cannot allow to pass un-

} 21 Can. S.C R. 263. (3) 29 Ch. D. 358.

1
(2) 24 Can. S.C.R. 305. (4) 83 Ch. D. 552.
~ (5) 18 O.R. 448.
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noticed. It appearsthat, after the judgments had been
delivered in the Court of Appeal in equity, and after
notice of this appeal had been given and security there-
upon had been allowed, the Chief Justice, who had
given the judgment of the court, filed at the prothono-
tary’s office a document styled “memorandum to be
annexed to my judgment in this case, and to be con-
sidered in connection therewith.” That document is
nothing else but an answer to the judgment delivered
in open court by the Master of the Rolls who had given
a dissenting opinion. To this “ memorandum ” is at-
tached an opinion of the Vice-Chancellor in the same
sense, that is to say in answer also to the Master of the
Rolls, though he, the Vice-Chancellor, had in court
simply concurred with the Chief Justice without any
remarks. Now, that these documents should not have
formed part of this appeal book is self-evident. The
Master of the Rolls however, who settled the case, not
only allowed them to go in, though objected to, but

further added tothese glaring irregularities by himself

putting upon the appeal book as part of the case a
document in the shape of a replication to his col-
leagues’ answers to his opinion. So that we have the
opinion, the answer to it, and the replication. With
~all due respect for the learned judges, this last docu-
ment, as the other ones it purports to answer, cannot
be considered by this court as forming part of the case.

It is unnecessary here for me to say more than to
quote the following two cases :—In Brown v. Gugy (1),
two of the judgesin the court below who had dissented
from the judgment of the court, without expressing
their reasons in court, had prepared written opinions
after the appeal to the Privy Council had interposed.
Upon an objection taken by one of the parties that these
opinions should not have formed part of the printed

(1) 2 Moo. P.C. (N.8.) 341
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1896  record upon the appeal to the Privy Council, their

Mavaew Lordships said :

.
SronE. L
——  course so pursued by them appears to us open to great objection. We

“Taschereall think that their reasons for dissenting from their colleagues should
have been stated publicly at the hearing below, and should not have
been reserved to influence the decision in the Court of Appeal.

We must say with all respect for those learned persons that the

In Richer v. Voyer (1), it appeared that one of the
judges of the court appealed from had communicated
to one of the parties notes purporting to be his reasons

for his judgment, though the certificate of the court
stated that he had merely expressed his concurrence in
the judgment. Their Lordships refuised to look at those
notes. The following passage in Broom’s Consti-
tutional Law (2), which commends itself to my
opinion, has, here, its application :

A public statement of -the reasons fur a judgment is due to the
suitors and to the community at large, is essential to the establishment
of fixed intelligible rules, and for the development of law as a science.
The expressed reason of a judgment is so important an ingredient in
it that the practice seems reprehensible of altering the reasoning pub-
licly avowed as the basis of a judgment, and banding privately to the
reporter other reasonings in support of it which had not been specified
in open court. A judgment once delivered becomes the property of
the profession and the public; it ought not, therefore, to be subse-
quently moulded in accordance with the vacillating opinions of the
judge who first pronounced it.

In this court we do not as a rule read our judgments,
for the reason that the large majority of the members
of the profession interested in the cases are unavoid-
ably absent when we render them. Wedidread them
for a few years, but eventually found that it was mere
waste of time. The publicity required of our opinions
is, however, secured by the delivery thereof to the re-
porters, so that the parties, or any one desirous to do so,
may obtain a copy thereof 1mmed1ately after the judg-
ment is rendered.

(1) L.R. 5 P.C. 461. (2) 2 ed., p. 147.
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GwYNNE J.—This action has been treated in the
courts below and argued here as if it had been an
action instituted by the respondent against the estate
of Mayhew, deceased, to recover a sum of money
claimed by the respondent to be due to her for services
rendered to Mayhew in his lifetime. We do not think
that is the light in which the case should be viewed,
whatever might be the proper conclusion to be arrived
at in such an action.

The respondent appears to have made a claim
against the estate of Mayhew, deceased, for services
which, whether or not an action would in law lie to
recover compensation therefor, were undoubtedly ren-
dered by her to Mayhew in his lifetime.

It is unnecessary to state the circumstances under
which the services for which the claim wasmade were
rendered. It is sufficient to say that the claim was made
in the bord fide belief that it was a just and legal
claim. As to the moral justice of it there cannot be,
and never has been, any doubt, and as'to the legality
of it all that need be said upon that point is, that in
view of the great difference of judicial opinion existing
upon it in the courts below the respondent’s belief in
the legality of her claim, as well asin its moral justice,
may be excused.

The administratrix of Mayhew’s estate consulted
able counsel upon the propriety of her paying the
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claim. Counsel, upon a statement of the facts madeto -

him by the respondent and by the administratrix, who
was well acquainted with all the facts of the case, and
by a Mr. Ball, since deceased, who also professed to be
well acquainted with all the particulars of the case
and with the intention of the deceased Mayhew in
respect thereof, advised the administratrix that the
claim was a just one and proper to be paid, and upon
his advice $1,000 was paid by the administratrix and
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1896  accepted by the respondentin satisfaction of the claim,
Mavaew Which was for a sum of money somewhat in excess of"

Sronp.  that amount. The administratrix of the Mayhew
—— _ estate having since died letters of administration de
GWyn_ne I+ bonis non of the estate of Mayhew, deceased, have been
granted to the plaintiff by whom the present action is
brought, and the sole question involved in the case is
whether or not a sum of money so paid by the original
administratrix to a person presenting a claim against
the estate of which she was administratrix, can be re-
garded as an asset of the estate of Mayhew, deceased,
not administered by the original administratrix, which
has passed to the administrator de bonis nom, and
whether it can be recovered back by him as such ad-
ministrator, and we are of opinion that it cannot. It
is plain, we think, that the original administratrix
upon payment of such aclaim upon legal advice, could
not afterwards, upon further advice taken, have re-
covered back money so paid upon the suggestion that
the payment had been made under a mistake of law,
and if she could not have recovered the money back
the administrator de bonis non surely could not. In
fine, we do not think that money so paid, however
mistaken in law the payment may have been, as to
which however we express no opinion, is an unad-
ministered asset of the estate of Mayhew deceased, so
as to vest in the plaintiff, as administrator de bonis non,

a right of action to recover the money.
For this reason we are of opinion that the appeal

must be dismissed with costs.

SEpGEWICK, KING and GIROUARD JJ. concurred.
Appeal dismissed with costs.

Solicitor for the appellant: William S. Stewart.

Solicitor for the respondent : Francis L. Haszard.
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L.P.CHURCHILL & CO. (PLAINTIFFS).. RESPONDENTS,

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Marine insurance—Constructive total loss— Notice of abandonment—Sale of
wvessel by master— Necessity for sale.

If adisabled ship can be taken to a port and repaired, though at an
expense far exceeding its value, unless notice of abandonment ha8
been given there is not even a constructive total loss.

If the ship is in a place of safety, but cannot be repaired where she is
nor taken to a port of repairs, and if instructions from the owner
cannot be received for some weeks, the expense of preserving her,
the danger of her being driven on shore and the probability of
great deterinration in value during the delay will justify the
master, when acting bond fide and for the benefit of all concerned, in
selling without waiting for instructions, and the sale will excuse
notice of abandonment.

APPEAL from a decision of the Supreme Court of
Nova Scotia affirming the verdict for the plaintiffs at
the trial.

This was an action on a marine policy insuring the
schooner “Knight Templar” for twelve months. The
plaintiffs claimed for a total loss of the schooner.

The main questions for decision were whether or
not notice of abandonment was necessary, and if so
whether a sale of the schooner by the master was justi-
fied so as to excuse the giving of such notice. The
facts relating to the loss and the proceedings on the
trial are fully set out in the judgment of the court.

*¥PRESENT :—Taschereau, Gwynne, Sedgewick, King and Girouard JJ.
5 .
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1895 The action was tried before a special jury and on
Tar Nova their findings a verdict was entered for the plaintiffs
ﬁi‘;ﬁ‘; which the full court refused to set aside.

Insurance  Macdonald for the appellant. The sale by the master
CouMPANY
o, Was not justified,the vessel neither being in imminent

CH&gRggILLdaugm nor actually perishing. Cobequid Marine In-
——  surance Co. v. Barteauz (1); Gallagher v. Taylor (2);

Pheniz Insurance Co. v. McGhee (8).

The vessel must be a total loss before she can be sold.
It is not sufficient that the master believes her to be
such. Kaltenbach v. Mackenzie (4) ; Leslie v. Taylor (5) ;
Providence Washington Insurance Co. v. Corbett (6).

Ritchie for the respondents: The court will not go
behind the findings of the jury in favour of the re-
spondents. Aitkenv. McMeckan (7); Council of Brisbane
v. Martin (8).

The circumstances created a necessity for the sale,
Lapraik v. Burrows (9); Read v. Bonham (10).

TAscHEREAU J.—1 would dismiss this appeal. I
concur in the reasoning of Mr. Justice Graham.

GwyNNE J.—All difficulty in this case has arisen, I
think, by reason of the answers given by the jury to
some of the questions submitted to them which the
circumstances of the case asin evidence did not require
to be put. The evidence justified the jury in render-
ing a verdict that the injuries sustained by the vessel
constituted an actual total loss, and this they have
substantially found by their answers to some of the
questions submitted to them, and that the sale by the
master of the vessel as she was sold, was the only thing

(1) L.R. 6 P.C. 319. (6) 9 Can. 8.C.R. 256.
(2) 5 Can. 8.C.R. 368. (7) [1895] A..C. 310.
(3) 18 Can. $.C.R. 61, (8) [1894] A.C. 249,
(4) 3 C.P.D. 467. (9) 13 Moo. P.C, 132.

(5) 10 N.S. Rep. (3 R. &C.) 352. (10) 3 Brod. & B. 147.
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that could have been done under the circumstances, 1896
for the benefit of all concerned. The evidence, I think, Tes Nova
abundantly established that the sale was not only 1\%2?51{:::
prudent, but a necessity, in order to realize anything, Insurance
and was quite proper and justified. Upon the authority COMiANY
of the House of Lords in Lapraik v. Burrows (1), and Cﬂgﬂé’gm‘
of the Privy Council in Cobequid Marine Insurance ——
Company v. Barteaus (2), the appeal must, therefore, be ¥ymne J.

dismissed with costs.

Kinag J.—This is an action to recover for total loss
on a policy of insurance for $2,800 upon the schooner
“ Knight Templar ”, valued at $3.200.

The vessel sailed from Grand Turk’s Island, W. I,
on 21st March, 1893, with a cargo of salt for Lockeport,
N.S., where her owners resided. A few hours after
sailing she ran into a heavy sea and sprung a leak.
The leak increased through the night, and the next
day she was put about and returned to Grand Turk.
She was then nearly full of water. Men were engaged
from the shore to assist in the pumping, but the water
gained, and she was beached to prevent her sinking
at her anchor. While at anchor she pounded some-
what on the bottom.

On the next day (28rd March) a survey was held,
and it was recommended that cargo be discharged.
This was done as far as then practicable, *‘and on the
,25th March the surveyors again examined her. She
. was then aground on her starboard side with the water
on the deck nearly up to the main hatchway, and was
found to be leaking about three inches per hour. The
surveyors employed a diver to examine the port side
from the keel up, and he reported all to be in good
order except the garboard seam, from which he brought
about eight feet of oakum from a point just abaft the

(1) 13 Moo. P.C. 144. 2) L. R. 6 P.C. 327.
5% .
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main rigging. The starboard side being in the sand

Tre Nova could not of course be examined. The surveyors

ScoTia
MARINE

recommended that she be pumped out and the remain-

Insurance ing portion of the cargo taken out, and that she be
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kept from going further ashore as she was lightened.
They visited her again on the 27th March and found
her afloat, but making six inches an hour. There were
still 800 or 1,000 bushels of salt in the hold. On further
examination they could see no sign of strain or other.
damage and recommended that she be hove out if
possible, the seam reported in the port garboard streak
caulked, and every other damage found repaired, and
if it should be found impossible to heave her out, that
she take in proper ballast and proceed to a convenient
port of repairs. Grand Turk is an open roadstead
without docks or other facilities for repairing under-
water damage, and although smaller vessels had been
hove out under favourable circumstances, it did not
appear that a vessel of this size could be sufficiently
hove out to make repairs so low down as at the gar-
board, although this is disputed. The vessel was
therefore sent around under canvass to a fairly pro-
tected anchorage known as the “ Hawks Nest,” four or
five miles from Grand Turk roadstead, and kept afloat
by pumping. The owner was communicated with, but
before answer was received the master was taken ill of
fever, and was laid up for several weeks unable to do
anything. Upon his recovery in the latter part of May
he sent to a neighbouring island, about 25 miles dis-
tant, and hired the only submarine diver in the neigh-
bourhood. The vessel was then brought back under
sail from the Hawks Nest, and moved into the shallow
water of Grand Turk riding ground to be examined.
The diver, who was also accustomed to do ship work
under water, and the only one in the locality who
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could do it, reported as to the condition of the vessel’s 1896

bottom, that Tas Nova

on both sides from about abreast the mainmast going all the way 1\?2(1);‘1]11«;

aft, the oakum of the garboard seam and of the next seam above it is INSURANCE
either entirely gone, or hanging out in strips. In the nextseam above COMPANY
the oakum is bulged out in several places. In a great many of the CHUI:,(;HILL
butts the plugs are gone from the spike heads, and in several places & Co.
the en.ds of the treenails are below 1-:he surface of the plallxk a quarter Kgg-—J.
of an inch or more. On the port side the strap connecting the keel ~ 2
and stern post is gone.

He added that the general appearance of her bottom
indicated severe working and straining, and that he
would not undertake to make her seaworthy.

His testimony in the case supports the statements of
his report.

Then, upon the next day (May 30th) another survey
was held with the following report :

The hull, as far as we could see above water, and the spars, masts,
sails, rigging, ete., are in fair order, 'We sounded the pump, waited 30
minutes, then sounded again, when we found that she leaked about
two inches an hour. From the submarine diver’s report herewith the
vessel’s bottom is not in the state for us to recommend her as sea-
worthy. But we are of opinion that if she could be hove out the
greater portion of damage reported by said diver could be repaired
and she could proceed with proper ballast on her homeward voyage.

This report was signed by C. R. Hinson, merchant,

S. W. Norton, master mariner, and J. S. Barker, ship-
wright. Mr. Hinson was on the earlier surveys as
well. With him on the second survey (25th and
27th March) were Captain Gilchrist, a shipmaster,
and a shipwright named Bond. Of these several
surveyors, Norton and Gilchrist were masters of
vessels and they soon afterwards left the island and
their testimony was not available. Hinson and Parker
gave evidence, and Bond of the second survey was
not called, and it does not appear what became of
him.
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It will be noted that while the second survey re-

Tas Nova commended that if the vessel could not be hove out
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she might proceed in ballast to a port of repairs (al-

Insurance though she was then making six inches of water), the
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final survey (when she was found to be only making

CﬂgRé‘HILL two inches of water), recommended as the only recourse
0.

King J.

a heaving out, if this could be done, and temporary
repairs.

From the evidence of Mr. Hinson it is apparent that
the reason of this was that, as he says, they thought
from the diver’s report that the damage was serious,
and from it they concluded that the vessel ought to be
hove out. By which I understand him to mean that
in view of the diver’s report this was essential if she
was to proceed at all. He was still, however (although
somewhat doubtfully), of opinion that she might have
been sufficiently hove out.

I do not see why she could not have been hove out. I think that
the attempt should have been made. I cannot say if it would have
succeeded. She could not have been hove out to her keel, but she

might have been hove out sufficiently to see the extent of the damage
at the garboard streak.

As the garboard streak is next to the keel this is not
a very positive opinion regarding the feasibility of the
operation.

The other party to the final survey was one Parker,
a shipwright, who does the principal shipwright work
at Grand Turk. He says that a vessel with her bottom
in the state reported by the diver would go to the bot-
tom before proceeding far, that there were no facilities
at Grand Turk for heaving out a vessel of her size, nor
indeed at any place to which she could be able to go,
and that although the report which he signed said'that
the repairs could be made if the vessel could be hove
out, he did not believe this latter could be done,
although his co-surveyors thought it possible.
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After receiving this report the master says that he 1896
made inquiries from all who would be likely to know, Taz Nova
and came to the. conclusion that the vessel could ,Scorra

MARINE
neither be hove out nor the repairs made under water. INsuraNcE

As to the latter he was told that Dunham, the diver, COM,I,):&NY
was the only person who could make such repairs, and CHEFSOHH‘L
he had already reported that he could not undertake —
them. Being then of opinion that the vessel ought to KﬁJ'
be sold for the benefit of all concerned, and thinking it
inadvisable to incur the expense necessary to keep the
vessel afloat until the owners could be further com-
municated with, he beached and dismantled her and
sold the hull and materials at auction.

There is a lack of evidence as to the particulars of
the sale, the prices got, &c., but it appears that the
vessel was bought by a blacksmith, who broke her up
where she lay, doubtless for the metal in her. The own-
ers heard of the vessel being in trouble about the middle
of April, but did not learn the extent of the damage
or know that it was sufficient to warrant a notice of
abandonment until the arrival of the master at Locke-
port on June 24th, bringing with him the information
of the sale and the papers connected with it. They
at once sent to the company at Halifax copies of the
surveys, diver’s report, protest, vouchers, etc., referring
to the disposal of the vessel, and in a letter inclosing
the documents expressed a hope that the company
would find them “in order and satisfactory.”

A1l questions of fact were closely contested at the
trial, including the possibility of heaving the vessel
out, of making under-water repairs by submarine
divers to be sent from the owner’s and insurer’s ports,
and of navigating the vessel without repairs to a pos-
sible port of repair.

The jury after a charge which is not, and cannot
well be, objected to, found for the plaintiff.
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‘A number of questions were submitted which (so far

Tur Nova 28 answered or material now) are, with the answers,

Scoria
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as follows :

. 3. Could she have been temporarily repaired at Turk’s Island so as
to enable her to reach a port suitable for making the repairs she

CrurcEILL needed o render her seaworthy ? No.

&, Co.

5. Could she, in the condition she was iz at Turk’s Tsland, have been

King J. taken to a port or place where repairs could have been effected, and if

so state whether the repairs capable of being made at such port would
be temporary or permanent? No.

7. Could she have been repaired at a cost less than her value when
repaired, having regard to her situation and the surrounding circum-
stances? No.

10. Was the sale by the master justified by necessity and was it
made with a due regard to the interests of all parties? Yes.

11. Was the necessity for such sale urgent ? Yes.

12, Would a prudent owner uninsured have sold under the circum-
stances in proof? Yes,

13. Could anything have been done to extricate her from the situa-
tion in which she was, and make her a sea-going. ship? Yes, if cost
were not considered, which cost would, in our opinion, exceed her value.

14. Was the action of the captain in selling the ship done in the ex-
ercise of an honest discretion, and did he act fairly for the benefit of
all concerned ? Yes.

A motion was made to the Supreme Court of Nova
Scotia for a new trial and to set aside the above find-
ings (excepting the 18th). The motion was dismissed.
Full and able judgments were delivered by Mr. Justice
Graham and Mr. Justice Weatherbe.

The defendants’ contention before the Supreme Court
of Nova Scotia (so far as renewed here) is that there
was no notice of abandonment, and that the evidence
was entirely insufficient to show a valid sale. The
finding in the 13th question was relied on to show
that there was not an actual total loss.

The plaintiffs contend that there was a valid sale in
circumstances otherwise constituting a constructive
total loss, by which the want of notice of abandonment
was excused ;-and further, that there was an actual
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total loss. It was also contended that there was a suf- 1896
ficient notice of abandonment. Tan Nova
The jury having found in answer to the 13th ques- L\%‘:gg‘;
tion that the vessel could have been extricated from Ivsvranck

her situation and be made a sea-going ship, if cost COM,ZANY
were not considered, but that the cost would exceed her CHER&‘H‘L
value when repaired, the case is exactly within the —
terms of the rule expressed by Mr. Justice Willes in ng_J'
Barker v. Janson (1), which has ever since been re

garded as correct, viz. :

If the ship can be taken to a port and repaired, though at an expense
far exceeding its value, it has not ceased to be a ship, and unless there
is notice of abandonment there is not even a constructive total loss.

Then coming to the question of the sale, the finding
cannot be disputed here either as to the master’s bond
fides, or as to his having acted for the benefit of all con-
cerned.

Then, with regard to the findings touching the dam-
aged condition of the vessel, and as to what could be
done with her in the way of rendering her seaworthy.
First, as to the vessel being hove down. The sur-
veyors who reported upon it (as already noticed) refer
to it as doubtful, and the great preponderance of evi-
dence appears to be against its feasibility. Much
smaller vessels were indeed hove down at Grand Turk»
but the master was not in default in not trying the
costly and hazardous experiment which even M.
Hinson, who recommended it, regards as doubtful.

Then as to the vessel proceeding as she was to a port
of repair, there was the clear opinion of competent
men that it was unsafe to attempt it if the report and
testimony of the diver were correct as to her condition.
The only alternative was to make such repairs to the
bottom under water as might enable her to proceed to
another port. A considerable body of evidence was

(1) L.R. 3 C.P. 303.
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1896  given tending to show that submarine divers accus-
Tag Nova tomed to make repairs under water could have been
ﬁg‘;ﬁ;‘; readily sent from near the home port of the vessel,
Insurance who could have made the repairs at an expense much
COMfANY less than the vessel’s value when repaired, if oppor-
Cﬂgﬂé}gmﬁ tunity had been given to the parties interested to at-
tempt to save the vessel. This view, however, was
materially affected by an important question of fact,
viz.: whether or not the planks had started from the
timbers, as stated by Dunham, the diver. Some
of the witnesses called for the defendants based
their conclusions that the repairs might be made
in the way suggested upon the assumption that
Dunham was mistaken. The point as to the start-
ing of the planks was much contested, and from
the references to it in the charge of the learned
judge the jury must have found in accordance with
the plaintiff s view upon this point. It must be taken,
therefore, upon the evidence coupled with all the find-
ings, that it was impossible by any means to repair the
vessel except at a cost exceeding her value when re-
paired, and that a prudent uninsured owner would
have sold under the circumstances.

It results-that.there was a condition of things which,
if it had been followed by notice of abandonment,
would have constituted a constructive total loss. There
was, however, a sale by the master, and this becoming
known to the owner simultaneously with his obtaining
certain knowledge of the state of the vessel he was
excused from giving notice of abandonment provided

King J.

there was a valid sale, for in such case he would have
nothing that he could abandon.

Two ingredients of a right sale have, as already
stated, been found; on clearly sufficient evidence, viz.,
that the master acted bond fide and for the benefit of all
concerned.
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Then as to the necessity that justifies. This is de- 1896
scribed as a stringent necessity, or as an extreme or TaE Nova
urgent necessity. The appellants contend that in view ﬁi‘g;‘;
of the evidence the finding that there was such urgent Ixsvrance
necessity is unwarranted. They contend that to justify COM:_ANY
a master in selling, without communicating with his CH&‘Z’RSEILD
owners, there must be a great and imminent danger -—
that the vessel will actually perish as a ship before Kli‘r'
the owner can be heard from. The respondents on the
other hand contend that, as to the necessity, it is inter
alia enough that the vessel is so damaged or so situated
that the cost of repairing or extricating her would
exceed her repaired value.

In The Gipsy (1), a case between owner and pur-
chaser, Dr. Lushington says:

No one can say what may be all the circumstances which will con-
stitute a case of necessity. Some, however, may be stated. First, that
the ship cannot be repaired in the place where she is, save at a ruinous
cost. Secondly, that the master, if the repairs can be done at a cust
not destructive to the interests of his owners, has not the means of so
doing without a delay equally injurious to his owners. Thirdly, that
if he has no such means, there cannot be a communication with his
owners and in due time without exposing their property to imminent
risk.

In Lepraik v. Burrows (2), also a case between owner
and purchaser, their Lordships say :

The necessity which the law contemplates is not an absolute impos-
sibility of getting the vessel repaired ; but if the ship cannot be sent
upon her voyage without repairs, and if the repairs cannot be dome
except at so great and so certain a loss that no prudent man would
venture to encounter it, that constitutes a case of necessity.

It was found as a fact in that case that the cost of
repairs would have considerably exceeded the value of
the vessel as repaired. But their Lordships went on to
consider an objection that the owner should have been
first communicated with, and say :

(1) 33 L.J. Ad. 195. (2) 13 Moo. P.C. 132.
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1896 That argument wholly fails because, supposing the answer to be ob-
“~  tained in the shortest possible space of time, say in four months, the
TrE Nova

Scorra  expenses during that period, it is obvious, would eat up the whole
MaRrINE value of the ship, and it was impossible to have waited that period of

Igg;gﬁ (;E time without the ship deteriorating to a very great extent in value, as
v well as incurring the great expenses which have been stated,

CHURCHILL ;
& Co. i€ the wages of the crew.

— In the case of cargo the duty of communicating with
Kir.lg_J' the cargo-owner where practicable, and whatever the
condition of the cargo, is explicit. Awstralian Steam
Navigation Co. v. Morse (1) ; Acalos v. Burns (2). Bat,
as stated in the former case, the practicability of the
communication is to be determined by a consider-
ation of all the circumstances of each case, including
of course those which create the urgency for an
early sale. It is also held that the rule as to the
degree of necessity warranting a sale is more strin-
gent as regards cargo than as regards the ship.
Tronson v. Dent (3); The Pontida (4). But as the
authority to sell the ship (as well as cargo) is created
by law and founded upon necessity, the right of the
owner to be consulted where reasonably practicable

is fundamental. ‘

Where a vessel is so much damaged that the cost
of repairs would exceed the repaired value, butis in
a place of safety, and neither subject to any material
deterioration nor needing that substantial expense be
incurred to preserve her, then, ordinarily, the rule of
necessity would scarcely seem to require that the
master should act at once without seeking the opinion
of his owner. But where the case presented for the
master’s judgment is continually changing for the
worse by the material deterioration in value of a vessel
already not worth the cost of repairing, or by the
necessity of incurring substantial expense to preserve

(1) L.R. 4 P.C. 222, (3) 8 Moo. P.C. 420.
(2) 3 Ex. D. 282. (4) 9 P.D. 102.
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her, so that the owner, if he decides to act upon the 1896
master’s judgment, will be materially deprived of the Tgs Nova
benefit of it by the delay, then it would clearly not be &z%g;
in the interests of the owner to delay. It could lead Insurawcm
only to a material aggravation of the loss, and sound COM:_ANY
policy, which ordinarily would demand that the owner CEURCHILL

should have the chance of judging for himself where iy
practicable, would in such a case call for immediate KE_IE:_J‘
sale.

It is clear in the case before us that the vessel could
only be kept afloat by pumping. A substantial expen-
diture was therefore requisite to prevent her perishing
at once. We do not know the amount, but in the
nature of things it would be considerable. Then, too,
there was some risk of her being driven ashore, for
although it was in the early summer months the pro-
tection was merely that afforded by low reefs, and the
place could not be considered entirely safe. Besides,
there was the probable deterioration (greater or less,
but greater in the warm weather than at other seasons)
from worms, the chances of which could not be alto-
gether left out of account. There was, therefore, an
urgency that the master should, without the delay
of four or six weeks, proceed to carry into effect the
judgment that he had honestly and (as appears by the
finding of the juty) correctly formed.

So far the position of the insurer has not been al-
luded to. But (coming again to the facts of this case),
if the vessel when repaired would not be worth the
cost of repairs, a right sale which would bind the
owners would of course excuse them from giving
notice of abandonment, while if, for any reason what-
ever, the owners would not be bound the position of
the underwriters would remain unaffected by the sale.

There was also a question as to whether the letter
of 25th June amounted to notice of abandonment. The
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1896  case is not as strong as King v. Wulker (1). But
Tae Nova Currie v. Bombay Native Insurance Company (2) is not
N%Zg‘g; very greatly different. It is not, however, necessary to
Insurance decide the point.
CoMPANY

», The result, therefore, is that the appeal should be
CH&SRSHILL dismissed.
0.

King 7. SEDGEWICK and GIROUARD JJ. concurred.

Appeal dismissed with costs.
Solicitors for the appellants: MacDonald & Jones.

Solicitors for the respondents: Borden, Rilchie, Parker
& Chisholm.

(1) 3 H. & C. 209. (2) L.R. 3;P.C. 72.
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RAY, STREET & COMPANY .
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ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Partnership—Judgment against firm— Liability of reputed pariner—Action

on judgment.

‘Where promissory notes are signed by a firm as makers, a person who
holds himself out to the payees as a member of such firm, though
he may not be so in fact, is liable as a malker.

In an action upon a promissory note against M. I. & Co., as makers,
and J. L as endorser, judgment was rendered by default against the
firm, and a verdict was found in favour of J. I. as it appeared by
the evidence that he had endorsed without cons1de1at10n for the
accommodation of the holders, and upon an agreement with
them that he should not be held in any manner liable upon the
note.

Held, in a subsequent action on the judgment to recover from J. I. as
a member of the firm who had made the note, that the verdict in
the former suit was conclusive in his favour, the said agreement
meaning that he was not to be liable either as maker or endorser.

APPEAL AND OROSS-APPEAL from the decision of
the Court of Appeal for Ontario (1), which allowed the
defendants’ appeal from the judgment in the Queen’s
Bench Division (2), as to part of the claim, and dismiss-
ed the appeal in other respects. :
The plaintiffs brought action against defendant and
another, claiming that they were partaers in the firm of
Isbester & Co., and jointly and severally liable for the
amount of a judgment recovered against the partnership
in the firm name for a dishonoured note, and also for the
amount of several other promissory notes signed by

*¥PRESENT :—Taschereau, Gwynne, Sedgewick, King and Girouard JJ.

(1) 22 Ont. App. R. 12. (2) 24 O.R. 497.
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the firm. The defendant James Isbester had been pre-
viously sued as endorser of the first note, and the
action against him failed on the ground that he had
endorsed without consideration for the accommodation
of the holder on a special agreement that he was not to
be held liable by them. In the present case he pleaded
the former judgment as a bar to the action so far as it
related to the recovery of the judgment given against
the firm, and further denied that he was a partner or
liable to plaintiffs as a partner in the firm, and
alleged that the plaintiffs, by their conduct in pur-
chasing the bankrupt estate of M. Isbester & Co., and
taking part in the sale and distribution of the assets
thereof, were estopped from now claiming any liability
as against him.

Malcolm Isbester did not defend the action, and the
trial judge rendered a judgment against the defendant
James Isbester for the amount claimed with interest
and costs (1). Upon appeal the judgment in the court
below was reduced by the amount claimed under the
judgment (2). The appellant appealed from this de-
cision except as to that part which reduced the judg-
ment of the court below, and the respondents, by cross-
appeal contended that the judgment of the Court of
Appeal for Ontario should be varied by restoring the
judgment in the trial court.

MeCarthy Q.C. and Code for the appellant. The fact
of appellant having been sued as endorser of the note
on which the judgment was obtained is an admission
that he was not a member of the firm as he could not
be an endorser for himself. Reynolds v. Doyle (38).

The respondents have elected to look to the bankrupt
estate of M. Isbester & Co. for judgment. See Kendall
v. Hamilton (4); Scarf v. Jardine (5).

(1) 24 O.R. 497. (3) 1 M. & G. 753.

(2) 22 Ont. App. R. 12. (4) 4 App. Cas. 504.
. (5) 7 App. Cas. 345.
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Aylesworth Q.C. and Cameron for the tespondents:
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The former action did not decide that defendant was Igpperzm

not a member of the firm, for that issue was never raised.

V.

Y’
Nor does the recovery by defendant therein preclude Sremer &

us from now suing him as a maker. Wegg Prosser
v. Evans (1).

As to the cross-appeal see Brooke v. Haymes (2); Ex
parte Morgan. In re Simpson (8).

The judgment of the court was delivered by

SEDGEWICK J.—This is an action brought by the re-
spondents, Ray, Street & Co., against one M. Isbester
and the appellant, James Isbester, both of whom it is
contended were members of the firm of M. Isbester &
Co., at the time when the causes of action herein
respectively arose. ;

The causes of action are of tWO classes : First a judg-
.ment recovered by the respondent against the firm of
M. Isbester & Co. in the High Court of Justice for
Ontario, for the sum of $4,962.11 principal, and $24.02
costs, and secondly, six promissory notes, all of them
dated in the month of March, 1890, made by M. Isbester
& Co., due at the time of action and aggregating
$20,000. The defendant Malcolm Isbester did not ap-
pear. The defendant James Isbester did, and set up
as his main defence that he never was a member of the
firm of M. Isbester & Co. and consequently was not
liable either upon the judgment against the firm or by
reason of the six promissory notes above referred to,
signed by the firm. As evidence of this contention he
produced a record of a judgmentin an action previously
brought by the same plaintiffs against him for the pur-
pose of holding him liable upon a note dated 11th No-
vember, 1889, for the sum of $4,900, made by M. Isbester

¥ (1) [1894] 2 Q.B. 101; [1895] 1 (2) L.R. 6 Eq. 25.
Q.B.6108. (3) 2 Ch. D. 72.

CoMPANY,
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1896 & Co. payable to the order of Adam Isbester & Brother,

Issesrpr endorsed by Adam Isbester & Brother to him James
R'Z-Y, Isbester, and endorsed by him to the plaintiffs, which
Sreeer & action, having been tried by a jury, resulted in a
COENY' verdict in his favour. He, the appellant, now con-
Sedg;WiCk tends that this judgment operates as an estoppel
—  inasmuch as it conclusively shows that he, James
Isbester, was not a memher of the firm of M. Isbester &
Company when the notes sued on were made, and,

therefore, was not liable in the present action.
At the trial of this action the learned judge found in
favour of the plaintiffs for the full amount claimed.
Upon appeal it was determined that although the
defendant James Isbester was not liable upon the note
in respect of which the previous action had been
brought, he was liable upon the six notes also sued
upon, and that the judgment set up in the defence did
not constitute res adjudicata so far as they were con-
cerned. From that judgment two appeals have been
asserted, one by the respondents upon the ground that
the judgmeint of the trial judge should not have been
interfered with, and the other by James Isbester upon
the ground that the trial judge should have found in
his favour, not only in respect to the judgment sued

upon but also in respect to the notes.

1 am of opinion that both appeals fail. The main
question upon the principal appeal is this: Did the
‘judgment in the first action resulting in a verdict in
favour of James Isbester adjudicate upon the question
whether he was a member of the firm of M. Isbester &
Company ? Or, in other words, was the contention that
he was a member of that firm or held himself out as a
member of that firm at the times when the notes in
question were given, determined in his favour, or
determined at all ? If, as a matter of fact, there was
an adjudication in his favour on that issue, then, in my
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view, the matter would be res adjudicata ; but, as I pro-
pose to demonstrate, no such issue was raised or deter-
mined and the doctrine of res adjudicata cannot possibly
apply. As already stated the note sued on in that
action was a note dated 11th November, 1889, pur-
porting to be signed by M. Isbester & Company, and to
be indorsed by Adam Isbester & Brother, and by the
defendant James Isbester. So far as anything appear-
ing of record is concerned, the action was brought
against James Isbester, not as a member of the firm of
M. Isbester & Company, or Adam Isbester & Brother,
but solely as an endorser in his own name of the note.
There is no allegation in the statement of claim, nor
does it appear to have been brought forward at the
trial, that he was or held himself out to be a member
of either firm., He was proceeded against in his
capacity as an individual endorser and not other-
wise. In his defence he admitted the making
of the note and its dishonour. He alleged that
the two firms sued were composed of M. Isbester and
Adam Isbester, but he did not either admit or deny
that he was a member of either firm. He, however,
claimed that he endorsed the note sued on, not as se-
curity for the firms, parties thereto, but for the accom-
modation of the plaintiffs themselves, with the under-
standing as between him and the plaintiffs that he
should incur no liability in respect of it, and that was
the question and the sole question which was submitted
to the jury, and upon which they found in his favour.

The learned counsel for the appellant, at the hearing
of this appeal, most ingeniously argued that by reason
of the rules under the Ontario Judicature Act permit-
ting a firm to be sued by its firm name, and allowing
the question as to the parties composing such firm to
be determined by subsequent proceedings, an alteration

of the previous law had resulted and that it must be
6%
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1896  presumed that there was an adjudication upon the
Isposrer question as to the appellant’s membership of the firms
e referred to. I have not been able to appreciate the
streer & force of his argument. It is perfectly clear that a per-
CoMEANY: son may be liable upon a promissory note both as
Sedg;Wick maker and as endorser. Wegg Prosser v. Evans (1).
—— At common law an action may be brought against him
as endorser and fail, and a subsequent action may be
brought against him as sole maker or as one of several
makers and succeed; and I see nothing whatever in
the rules to which he has referred which by any pos-
sibility can lead to the conclusion that the common
law in this respect has been changed. The only sub-
stantial issue raised by pleadings in the action, the
judgment in which is set up as a defence to this action,
was as to whether the appellant was liable to the
plaintiffs as endorser. That issue was found in his
favour, but there was no finding either express or im-
plied, or any judgment upon the question now raised,
as to whether he was a member of the firm who were
the makers of the note sued on. It is true the question
might have been raised. The plaintiffs might have
alleged in their statement of claim that he was a mem-
ber of the firm of M. Isbester & Company, and liable
as such maker as well as an endorser, but so far as L
can see, even if the fact had been so, they were not.
bound to allege it or to prove it, nor was it necessary
to their obtaining judgment, assuming that he was
liable as an endorser, and I know of no principle of
law or practice which absolutely precludes the plain-
tiffs from suing him as a maker if, having failed in
holding him liable as an endorser, they subsequently
discovered that he was a member of the firm who were

the actual makers.

(1) [1894] 2 Q.B. 101
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I do net think it necessary in the present case to
enter fully into the question of res adjudicata. There
is no doubt that the judgment of a court of competent
jurisdiction upon any point in issue is as a plea a bar,
or as evidence conclusive, between the same parties
upon the same matter directly in question in another
court, but a judgment is only conclusive as to facts
which appear to be found as facts by the record, or
which must necessarily be presumed to have been
proved or admitted as facts ; in other words, 2 judgment
is conclusive only upon facts which were material
to the issue in controversy in the action upon which it
is based. In the present case the record relied upon
does not disclose a finding either directly or indirectly
that the appellant was or was not a member of the
firm of M. Isbester & Company, nor was it material or
necessary that there should be a finding upon that
point in order to establish his immunity from liability
as an endorser of the note sued on, and if that be so,
the only question which was to be determined by the
trial judge in this action was: Was he or did he hold
himself out to the plaintiffs to be a member of the firm
of M. Isbester & Company at the time the notes sued
on were given? The learned judge did not find that
he was, as a matter of fact, a member of that firm, but
only that he held himself out o the plaintiffs to be a
member, and on that ground judgment was given
against him. In this view I think the trial judge was
right, and so far as the main appeal is concerned it
must be dismissed.

For the reasons stated by Mr. Justice Osler, in his
judgment in the Court of Appeal, I am also of opinion
that the cross-appeal should be dismissed. There has
been no finding to the effect that as a matter of fact he
was a partner, but only that he held hlmself out to the
plaintiffs to be a partner.
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1896 In the judgment which is set up as a defence the
Isepsrer record shows that, so far as the note sued on was con-
V- cerned, it was given, so far as James Isbester was con-

Raxy,
STRERT & cerned, for the accommodation of the plaintiffs, and

COENY' upon the express understanding that he was in no

Sedg;"’mk way (either, in my view, as maker or endorser) to be

——  liable to them upon it, and therefore the judgment is
conclusive in respect of his liability on that note.

I think both appeals should be dismissed with costs.

- Appeal and cross-appeal dismissed with costs.
Solicitors for the appellant: Code & Burritt.

Solicitor for the respondents : W. K. Cameron.
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JAMES GORMAN (DEFENDANT).......... APPELLANT; 1896
AND *Feb. 18.
*Feb. 27.

GEORGE DIXON (PLAINTIFF).....coreuuns RESPONDENT. —_

ON APPEAL FROM THE SUPREME COURT OF PRINCE
EDWARD ISLAND.

Principal and surety—Giving téme to pmnmpal——Resewatwn of rights
against surety.

‘Where a creditor gives his debtor an extension of time for payment a
formal agreement is not required to reserve his rights against
a surety, but such reservation may be made out from what took
place when the extension was given, Wryke v. Rogers (1 DeG. M.
& . 408) followed.

Per Gwynne J. dissenting, The evidence in this case wasnot sufficient
to show that the remedies were reserved.

An appellate court will not give effect to mere technical grounds of
appeal, against the merits and where there bas been no surprise
or disadvantage to the appellant.

APPEAL from a decision of the Supreme Court of
Prince Edward Island sustaining the verdict for the
plaintiff at the trial.

The material facts of the case sufficiently appear
from the above head-note, and are fully set out in the
judgment of the Chief Justice.

Stewart Q.C. for the appellant The surety was dis-
charged by theé bank giving time to his principal.
Bolton v. Buckenham (1) ; Devanney v. Brownlee (2).

The remedy against the surety could not be reserved
by an agreement to which he was not a party and of
which he was ignorant. Overend, Gurney & Co. v.
Oriental Financial Corporation (8) ; Bolton v. Buckenham
(1). '

*PRESENT :—Sir Henry Strong C.J., and Tascherea.u, Gwynne,
Sedgewick, King and Girouard JJ.

(1) [1891] 1 Q.B. 278. (4) [1891] 1 Q.B. 278.
(3; L.R. 7 H.L.. 348.
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Peters Q.C., Attorney-General for Prince Edward

Goruay Island, for the respondent. An express agreement is

v.
Dixon.

not necessary to reserve rights against a surety when
giving time to the principal. A general understanding
that the surety is to remain liable will suffice. Wyke
v. Rogers (1).

The judgment of the majority of the court was de-
livered by : '

TaE CHIEF JUSTICE.—This was an appeal from a
decision of the Supreme Court of Prince Edward Island
refusing to grant a rule nisi for a new trial. The action
was brought to recover $160 as an unpaid balance on
a promissory note for $200, dated the 18th of October,
1892, and made by the appellant, James Gorman and
one John Gorman, his brother, jointly and severally,
payable to the Merchants Bank of Halifax, three months
after date. This note was discounted by the Merchants
Bank for John Gorman who received the proceeds.
James Gorman, the appellant, became a party to the
note as surety for his brother.

When this note became due in January, 1898, it was
dishonoured and remained in the bank unpaid. On the
81st January, 1898, the respondent as surety for John
Gorman became a party to another joint and several
note for $160 made by John Gorman and himself at
three months which was also discounted by the Mer-
chants Bank. The proceeds of this discount were re-

- tained by the bank, and in addition the sum of forty

dollars was paid to the bank, together with the interest
accrued on the first note and the discount on the second
note, by John Gorman the principal debtor ; the first
note, that for $200, was not however given up but was,
retained by the bank manager, Mr. Arnaud, who pinned

(1) 1 DeG. M. & G. 408.
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it to the new note and put them away in the bill case.
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Mr. Arnaud’s account of what occurred is as follows : Goruan

The arrangement made was that the old note should be left in the
bank and that the new note be held as collateral security till the old

v.
Dixon.

one was paid. I undertook to hand back the new note to Dixon The Chief

when the old note was paid. I took the two notes and pinned them Justice.

together and put.them away in the bill case. It is not the practice to
retain the old note when a new one is given in payment or settlement.
This was done after 0ld note due. No ‘reason otherwise to-hold old
note. I kept the two notes in the bank till the $160 became due.
Dixon’s solicitor paid the new note and I gave him both notes indors-
ing the old one to him. John Gorman and Dixon were both present
and undoubtedly heard what I said. I don’t remember John asking
me for the old note, I pinned them together in his presence.

This evidence was to some extent contradicted by
John Grorman. This transaction undoubtedly amounted
to a giving of time to John Gorman the principal
debtor in respect of the first note; the debt being, to

the extent of $160 the same on both notes, and the

interest on the second note having been paid in
advance by Mr. Gorman, the bank was not in a
position to sue him during the currency of that note (1).
It is, however, the law that if the creditor giving
time to the principal debtor reserves his remedies
against the surety the latter is not discharged. The
respondent insists that such a reservation is by the
evidence of Mr. Arnaud proved to have been made
in the present case. I am of opinion that the
evidence of Mr. Arnaud does show that the remedies
against the appellant were so reserved and it was
therefore a question for the jury whether they would
give credit to Mr. Arnaud’s testimony or to that of the
principal debtor John Gorman. No formal agreement
is essential to effect the reservation of the right to sue
the surety and thus to counteract the effect of giving
time which would otherwise discharge the surety.
This is well established by the case of Wyke v. Rogers
(1) Blake v. White 1 Y. & C. (Ex.) 420.
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(1), a case of the highest authority decided by Lord St.
Leonards in 1852. There the principal debtor and the
surety had joined in a joint and several bond and this
bond having become due the creditor took from the
principal debtor a promissory note for part of the
money due, payable two months after date. The report
of the case states that :

The master found that there was a general understanding between
the creditor and the principa'I debtor that the creditor’s remedy on the
bond was not to be taken away ; but he found that there was mno
written, nor beyond the general understanding before mentioned any
distinet parol, agreement respecting the bond between the creditor and.
the principal debtor.

Upon this finding Lord St. Leonards held the surety
not discharged, saying :

The result has been to prove in the most distinet manner that it
was understood between the parties that the defendant’s remedy on
the bond was not to be affected.

The jury in this case having, after a proper charge
from the learned Chief Justice, found for the plaintiff
must be taken to have given credit to Mr. Arnaud’s
evidence. The present case is therefore as regards the
law on all fours with that of Wyke v. Rogers (1), and
must be ruled by it.

An objection has been raised founded upon a
point of pleading. At the trial the learned counsel
for the defendant insisted that the plaintiff was

‘not entitled to give evidence of the reservation of

the rights of the bank against the appellant on the
first note because there was no replication on the record
setting up that answer to the plea of discharge by
giving time. Strictly speaking this was matter of
replication, but I am of opinion that we ought not to
give effect to this objection now: All the evidence
which could possibly throw light on the transaction

(1) 1 DeG. M. & G. 408,
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was given, the only parties to it—the appellant,
respondent .and the bank manager—having been
examined as witnesses, and it would not be in the in-
terests of justice that we should now on appeal give
effect to this highly technical point. The substantial
merits of the case are with the respondent and the
finding of the jury was warranted by the evidence. It
is the practice of the Privy Council not to give effect
to mere technical grounds of appeal where the merits
are the other way, and there has been no surprise or
disadvantage to the unsuccessful party.

. Moreover, under the statute which regulates the
procedure of this court (sec. 63 R. 8. C. ch. 185) we are
authorized or rather required:

To make all such amendments as are necessary for the purpose of
determining the appeal on the real question in controversy between
the parties as disclosed by the pleadings, evidence or proceedings.

Under this provision we could, if it were necessary
to do so, and if any useful purpose would be subserved
thereby, now direct by way of amendment that a
replication stating the reservation of remedies should
 be added nunc pro tunc as if made at the trial, and
subject thereto dismiss the appeal. As.this, however,
would be a pure formality there is no necessity for
such a proceeding.

It is to be hoped that some statutory amendment of
the law may in the future prevent appeals to this
court in cases of such very minor importance as the
present, in which the amount in controversy is so
greatly disproportioned to the expense of an’ appeal
here. .

The appeal is dismissed with costs.
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GwYNNE J.—This action is brought by the plaintiff

as joint maker with his brother John Grorman upon a
promissory note bearing date the 18th of October, 1892
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1896 whereby the defendant and his brothér John jointly

Gonuax and severally promised to pay the Merchants Bank of

DI;'ON. Halifax or order three months after date $200 which

—— _note the statement of claim alleges that the bank
Gwﬂe J- endorsed to the plaintiff, '

To this action the defendant pleads, among other
pleas, the following :

2. Payment before action.

4. That he made the note as a joint maker with his
brother John, but for the accommodation of John and
as his surety only to secure a debt due by John to the
Merchants Bank of which the bank before giving time
to John as therein mentioned had notice, and after the
note became due the said Merchants Bank, without
the consent ofthe defendant and for good and sufficient
consideration, agreed with the said John Gorman to
give to him and did give him time for payment of the
note beyond the time when the same became due, of
all which the plaintiff ot the time of the endorsement
to him had notice.

6. As in the 4th plea, that the defendant joined as
maker of the said note for John’s accommodation solely
of which the bank at the time of taking the said note
had notice, and afterwards and after the note became
due the bank while holder of the note did, without
the consent of the defendant and for good considera-
tion, agree with John that he, John, should pay $40 on
account of said note and should procure a new and
approved negotiable note for the balance signed by
himself and the plaintiff, payable three months after
its date, which note was made, apptoved and accepted
by the bank, and the bank gave the said John Gorman

. time until the maturity of the said last mentioned note.

8. Similar to the 4th, but concluding with the alle-
gation that the plaintiff gave no value or consideration
for the note sued upon.
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Issue was joined upon the pleas, and such joinder of

1896
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issue constituted the sole matters which the parties gopp.

went down to try. -
There is much contradiction in the oral testlmony,

.

Dixoy,

—

but as to the following facts there is no contradiction Gwym’e J.

whatever, and they are, in my opinion, abundantly
conclusive upon the issues joined.

The note for $200 did not become due until the 21st
January, 1898, and upon that day John Gorman paid
the bank $40 on account, and the note or liability of
John and James Gorman in respect thereof was en-
tered in the books of the bank at $160, with a charge
in addition of 45 cents. Upon the 31st January John
Gorman and the plaintiff made their promissory note,
whereby they jointly and severally promised to pay to
the Merchants Bank of Halifax, or order, three months
after date for value received, the sum of one hundred
and sixty dollars. This note was, upon the 1st Feb-
ruary, 1893, discounted for John Gorman and so
entered in the bank’s books, and in the past due bill
account, in which the $160 was entered as overdue on
the 21st January, the said overdue bill for the $160
was marked paid, and there is no other entry in the
bank books except as above relating to the transaction.
The bank books thus clearly show the note for $200,
or rather the balance of $160 due thereon, to have been
paid and satisfied upon the discount of the note which
the plaintiff joined in of the 81st January. The dis-

" counting of that note for John Grorman, and the appli-
cation of the amount secured by it in the books of the
bank in payment of the balance due upon the note for
$200, constituted, in my opinion, an absolute payment
of that note by John Gorman and an absolute dis-
charge of him from all liability thereunder; and as
the transaction of the 81st January and 1st February,
1898, constituted an absolute discharge of John and a
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1896 payment by him, it of necessity had the same effect as
Gornman - Tegarded his co-maker, the present defendant. But it is
DIvox. held that the rights of the bank against the present

—— defendant were reserved, although John was dis-

Gwynne J- charged, but the discharge of John operated for the
benefit also of his co-obligor, the present defendant. It
is, however, contended that as between John and
James the equitable relation of principal and surety
existed the bank could reserve rights against him as if
he was as to the bank a surety only and not a principal.
As between the defendant and the bank the liability of
the former was as co-principal with John, and although
by reason of the equitable relation of principal and
surety between him and John, the bank could not give
time to John without the consent of the defendant with-
out discharging the defendant, still I am not at all pre-
pared to admit that it was competent to the bank so
to ignore the relation to them which the -defendant
bore as a principal debtor with John, so as to reserve
any right against the co-obligor James when the deal-
ings of the bank with John discharged him. How-
ever no such case is made upon the pleadings, and for
this reason the contention of the plaintiff cannot be
maintained. For myself, I must say that even if such
an issue were upon the record there is nothing in the
evidence upon which it can be held that the bank in
point of fact did reserve their right of action against
the defendant. Such an agreement could not have
been made without John Gorman having been a party
assenting to it, and there is no evidence that he ever
did, and indeed it is inconceivable that he could have
assented to an arrangement which, in my opinion,
could not in this case have been made without reserv-
ing the right of action against John himself also, which
it is impossible to hold was done, or in the contempla-
tion of the parties. The appellant was in my opinion
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clearly entitled to have recovered upon the issue 1896
joined on the 2nd, 4th and 6th pleas above, which is g3~
sufficient for the determination of this case, and the .

appeal should therefore be allowed with costs. - o

G J.
Appeal dismissed with costs. vyme
Solicitor for the appellant: James J. Johnston.

Solicitor for the respondent: Hector C. Macdonald. -
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THE WILLIAM HAMILTON MANU-
FACTURING COMPANY (PLAIN-% APPELLANTS;

AND

THE VICTORIA LUMBER AND
MANUFACTURING COMPANY ; RESPONDENTS.
(DEFENDANTS) ... ceuveeininrrersananns .

ON APPEAL FROM THE SUPREME COURT OF BRITISH
COLUMBIA.

Warranty— Defect in construction—Satisfaction by acceptance and user—
Variation from design — Demurrage— Evidence — Onus of proof—
Eaxpert testimony— Concurrent findings reversed.

In an action where the defendants counter-claimed damages caused by
the defective construction of a boiler for their steamer, which had
collapsed.

Held, reversing the decision of the Supreme Court of British Columbia,
that conclusive effect should not be given to the evidence of wit-
nesses, called as experts as to the cause of the collapse, who were
not present at the time of the accident ; whose evidence was not .
founded upon knowledge but was mere matter of opinion ; who
‘gave no reasons and stated mo facts to show upon what their
opinion was based and where the result would be to condemn as
defective in'design and fanlty in construction all boilers built after
the same pattern which the evidence showed were in general use.
The judgment therefore allowing the counter-claim was set aside
though against the concurrent findings of two courts below.

APPEAL from the decision of the Supreme Court of
British Columbia (1) afirming the judgment of the
court below allowing damages upon the respondent’s
counter-claim for cost of repairs and varying the same
by adding further damages for demurrage on their
steamer “ Daisy ” while the repairs were being made,

*PRESENT :—Sir Henry Strong C.J., and Taschereau, Gwyunne,
Sedgewick, King and Girouard JJ. »

(1) 4B. C. Rep. 101.
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the whole to be set off against appellant’s principal 1896
claim to the extent for which judgment was recovered  Tay
in the action. I?X P
The original action. was brought by the appellants Manurac-

to recover. the price of machinery furnished by them to ™ Co.
the respondents, and on the admission of respondents ngm%fm
judgment for $1,251 was rendered in their favour. Lumser
The respondents, however, counter-claimed against the';igi,%lﬁfv?}'
appellants for'damages by reason of the defective con- Comraxv.
struction of a marine boiler which they had ordered
from appellants and paid for prior to the action. The
damages claimed were for repairs to the boiler $979.03
and for demurrage on the steamer “ Daisy ” during the
time she had been laid up for repairs, at the rate of$30
per day, $1,590, making a total of $2,569.08.

The respondents carry on a lumber manufacturing
business at Chemainus, B.C., and employ their steamer
“ Daisy” for the towing of logs and conveying supplies
to their lumber camps on the coast of Vancouver
Island ; they also have a passenger carrying permit.
The facts as to the ordering of the boiler and the ques-
tions at issue fully appear in the judgment of the court
pronounced by His Lordship Mr. Justice Sedgewick.

The trial judge found that the appellants had con-
. tracted to supply the boiler according to a design
furnished by the respondents, that they had not
" followed the design in building the boiler, and that it
collapsed in consequence of defective construction and
not through any neglect of the respondents. He further
found that a statement to the effect that the boiler
would be “made all right” in discussing the changes
in construction by the general manager and vice-
president of the company, appellants, was an express
warranty and allowed the cost of the repairs, but ~iv-
allowed the claim for demurrage as being too remote.
An appeal against this judgment was taken by the

7 ,
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1896  present appellants and also a cross-appeal by the
Tws .respondents claiming the demurrage which had been
}‘I’Y; ﬁf::(‘;i_ thereby rgfused. The appeal was dismissed by the full
Maxurac- court, and the cross-appeal allowed, the damages
TURIT CO"olaimed for demurrage being fixed at $397.50 which
‘VIE:[(?RIA appeared to be the profit which the * Daisy” would
. Luxeer _have made towing logs instead of another steamer
AFT;T%;II;%' which had been engaged for that purpose during the
Couraxy. time she was idle.
Aylesworth Q.C. and Dumble for the appellants.
There were no specifications furnished, but only a
plan or sketch of the proposed boiler drawn by the
engineer or fireman of the respondents, and owing to
defects observed in this plan one more in accordance
with the style of boilers in general use was substituted.
Respondents accepted it after full inspection and with .
knowledge of the deviations, and put it into their
steamer.
There was no express warranty given. The  col-
lapse ” was not due to any variation in the design.
There has been no breach of implied warranty. The
accident more probably resulted from causes immedi-
ately under the control of those in charge of the boiler -
through contributory negligence, or from natural
causes. No negligence or breach of warranty has been
proved on the counter-claim. Reynrolds v. Roxburgh
(1) ; Beven on Negligence (2).
The appellants were justified in the changes made
-and cannot be charged with negligence for following
the “ beaten track” in preference to the most unusual
style suggested in the sketch. Strict adherence to the
sketch plan was waived by the acceptance and long use
of the boiler. The unsupported theory as to a hypotheti-
cal cause of the burning is not sufficient to support the

charge of negligence in the face of more probable and

(1) 5 O.R. 657. , (2) 1 ed. 808, 809.
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well-known causes asserted by skilled witnesses. Mere 1896

inference of want of skill is not sufficient. : TaE
Respondents were bound to show negligence and I¥V ILLIAM
AMILTON

consequent injury, they must take the case out of the Manurac-
realm of mere conjecture and place it within boundsof TURH:,? Co.

reasonable certainty. It is not sufficient if the evidence VIE;:)];IA
be equally consistent with presence or absence of negli- Luuser
gence. There must he affirmative evidence i in support ;ILET%;I;II::(:
of the claim sufficient reasonably to convince a jury of COMPA‘IY
the facts sought to be proved.

The damages assessed upon the counter claim are ex-
cessive and should be greatly reduced. There was no
necessity for such extensive repairs. The appellants
are not liable for demurrage or loss of earning power
‘in the boat during the time alterations were in progress ;
such damages are in anyevent too remote. The delay
was not before the boiler could be made to work, but
because of an accident months afterwards, and it is not
reasonable to contemplate implied warranty as continu-
ing over any length of time, however remote, or as ren-
dering them responsible for loss of earnings. This ccurt
can judge of the facts and the value of expert testimony
as well as the courts below, particularly when the
bulk of the evidence was taken by commission and
many witnesses were not heard orally in the court of
first instance. Chapman v. Walton (1) ; McQuay v. East-
wood (2) ; Fields v. Rutherford (d) ; Jackson v. Hyde (4) ;
Metropolitan Railway Co v. Jackson (5).

Robinson Q.C. for the respondents.

This appeal is upon mere questions of fact and the
appellant must make his case sufficiently clear to jus-
tify the reversal of the concurrent findings of two
courts below. North British Ins. Co. v. Tourville ().

(1) 10 Bing. 57. (4) 28 U.C.Q.B. 294.
(2) 12 O.R. 402, - " (5) 3 App. Cas. 193.
(3) 29 U.C.C.P. 113, (6) 25 Can. 8.C.R. 177.

7%
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1896  The courts below have conclusively found breach of
Tur  warranty. It is only under very exceptional circum-
I_}’Z oy Stances that the courts will reverse against such con-
Manvrac- current findings on questions of fact. Hay v. Gordon
TURH:;.G Co. (1). The suit here is for breach of warranty, not for
Tee  npegligence, and the respondents have negatived the

‘174?;?321; charge of negligent use. The words “I will supply
ﬁ’gﬁﬁgﬂ' you well” were held to be warranty in Jones Y.
Company. Bright (2). In this case the manager assured the
" purchasers that “if the boiler was not all right they
(appellants) would make it all right.” The government
inspector was called in and only such repairs as he re-
quired were done, no unnecessary cost being incurred.
There was breach of both implied and express warranty.
The boiler collapsed while being used for the purposes
for which it had been built. The respondents should
recover both for repairs made and demurrage for loss
of profit on the use and earnings of their vessel while
.the repairs were being done.
The following cases are in point: Laing v. Fidgeon
(8); Drummond v. Van Ingen (4) ; Randall v. Newson
(5) ; Colonial Securities Co. v. Massey (6).
Aylesworth Q.C. in reply.
The judgment of the court was delivered by :

SEDGEWICK J.—The appellant company-had sued the
respondent company in ‘the Supreme Court of British
Columbia for goods sold and delivered. At the trial be-
fore Mr. Justice Drake the amount due was agreed on
and judgment was ordered to be entered accordingly.

The defendant company, however, in the same action
made a counter-claim against the plaintiffs, and upon
that claim being investigated ‘the learned trial judge

(1) L.R. 4 P.C. 348. (4) 12 App. Cas. 284,
(2) 5.Bing. 533. (5) 2 Q.B.D. 102.
(3) 4 Camp. 169 ; 6 Taunt. 103. (6) [1896] 1 Q.B. 38.
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found in its favour, awarding damages to the extent 1896
of $979 08 against the present appellants. Upon appeal T
to the Supreme Court in banc the damages so found I}IN ILLIAM
were increased by the sum of $397.70, and it is from Miﬁg}iﬁ
the judgment as a whole that this appeal is taken. ~ T0*™e Co.
The plaintiffs are lumber manufacturers and own a _ Tuz
steamer the ¢ Daisy,” which is used in towing lumber, ‘ITJI&%I];;A
&c., between the mainland and Vancouver Island. In A¥D Maxu-
May of 1890 Mr. Palmer, the president of the respondent %%ﬁgﬁz;e
company, gave an order to one William Hamilton, the Sedgewmk
president of the appellant company, for the construction
of a boiler to be built at Peterborough, Ont., and to be
forwarded'to Vancouver, B.C., for the use of the Daisy.”
There was no written contract, but with the verbal
order was given a sketch or rough design of the pro-
posed boiler, unaccompanied, however, by any detailed
specifications or any details whatever except those that
appear upon the sketch itself. This sketch was pre-
pared by a Mr. Gill, who is not and never was a boiler
maker, but who appears to have filled the joint offices
of engineer and fireman on board the “ Daisy.” The
sketch or design is as in diagram page 102. The appel-
lants during the summer of 1390, in pursuance of the
order so given, built a boiler and forwarded it to Van-
couver for acceptance. This boiler was built according
to the plan as in diagram page 108.
A comparison of the two sketches will disclose dif-
ferences in the boiler as ordered and the boiler as con-
structed In the former, the back npper corner of the
combustion chamber or fire box is not rectangular, but
of a rounded or circular shape, while the back plate
inclines slightly from the perpendicular towards the
fire box. In the latter, the corner is rectangular and
the plate perpendicular. The first does not, however,
show, except perhaps by scale, the variation from the
perpendicular in the back plate. It must nevertheless
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1896  be considerably less than one inch at the height of 4
Tam feet 6 inches, if we are governed by the scale.
L‘[’K e Weare not without evidence as to why the change
Manvrac- from the original design was made. That design was
TURTG 0. made, not as a working plan, but as indicative of the
THE  gize and strength of the boiler required. It bore in-

‘ﬁ?ﬁ%ﬁ;“‘ dlsputable evidence that it was not the work of a

;IZIC’T%I‘:;‘N%' skilled mechanician. It was proved that if built accord-

Courany. ing to it with no morestays or bolts than therein speci-

Sedgewmk fied, the plates at the point of curvation, instead of

J.  standing a pressure of 120 lbs. to the square inch,

would stand a pressure of only 18 1bs. The manufac-

turers, therefore, took upon themselves the responsi-

bility and risk of altering the design in order more

fully to carry out what the owners of the steamer sub-

stantially wanted, a boiler of sufficient strength and
capacity to do the required work.

The boiler was built under the provisions of the
Steamboat Inspection Act, and when completed was
examined by the government inspector, was submitted
to the statutory hydrostatic test, showing a capacity to
stand a working pressure of 128 1bs. to the square inch,
and was duly certified under the statute.

The boiler arrived at Vancouver in September, and
thereupon was inspected by the president of the re-
spondent company and by Mr. Gill, who had made the
design. The changes in the mode of construction were
at once noticed, and thereupon these two gentlemen
‘had an interview with Mr. Munro, the vice-president
of the appellant company who happened to be at Van-
.couver at the time. There may be a question as to what
actually took place at this moment, but I accept the re-
'_spondents’ contention and the finding of the trial judge,
that the boiler was accepted and placed in the “ Daisy”
upon the faith of Mr. Munro’s assurance ‘‘that if the
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boiler was not all right they (the appellants) would 1896
make it all right.” Ton

. In my view, whether this assurance was given or IK P
not the appellants were under the implied obligation Manurac-

to provide a boiler suitable for its intended purposes, TURHZ? Co.
and if, after acceptance, it turned out that it failed in ergffnu
that regard liability would at.once attach to the manu- Louser
facturers. The purchasers probably might, when they ﬁg%{l‘:ﬁvﬁ;‘ '
found the machine was not built in the form specified, Comeany.
have refused to accept it on that ground without Sedgewmk
reference to its character as a machine, but having ac- J.
cepted it in its altered condition they can only recover—
but they can recover—if they have established that
there was some intrinsic defect in it, some negligence,
whether in design or workmanship.

In September the respondents placed the boiler in
position, and the vessel was operated with it continu-
ously for eight months, the price of it havlng been paid
in the month following its delivery.

- For about six months after the boiler was in use it
was operated at a pressure of between 80 and 90 lbs,,
the safety-valve then in use blowing off at that point,
but for nearly two months afterwards she was run at
a pressure of 120 lbs. more or less.

On the 24th of May, when the machinery was in
charge of Mr. Gill and the steamer was towing a boom
of logs on the waters of the Pacific, the accident which
has caused this litigation occurred. The vessel had been
running all right with a steam pressure of 120 lbs. at
a certain time when according to Gill there was a pres-
sure of 118 lbs.; he went from the engine room into the
mess room, leaving no one in charge of the engine, and
having fired up a few minutes previously. While
away from his place he “heard a leak in the boiler.”
He then went back to his place of duty, lowered the
steam down 1o 45 lbs., and at that pressure took the
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1896 steamer with its boom of logs to harbour. .
Tre Upon examination it appeared that the leakage
E‘Ih; i oc.;curred by reason of the bulging out of the perpen-
Manurac- dicular plate at the back of the fire box, and the con-

TURING Co. . .

».  sequent breaking away or displacement of one ormore
VIEfOElIHA of the rivets or stays which kept the fire box in
“Lomser position. In other words, the plate had become over-

‘;,Iiggl‘:gg heated or “burnt,” and the pressure of steam in the
CoMPANY. water spaces was so great that the plate was forced out
Sedg:;ick and the leakage occurred, the immediate cause of the
accident, or the collapse as it is called, being the over-
heated plate. The only question therefore in contro-
versy is as to the cause of this overheating. Was that
overheating the result of some defect in construction
which the manufacturers, by the exercise of ordinary
care, might have provided against? If so, they are
liable. And the affirmative of this proposition, the
respondents assert, they have established and the
courts below have so held.
Now, the allegation of the respondents in their
counter claim was that

the boiler and machinery was to be manufactured according to certain
plans and specifications prepared by the defendants, but that the
boiler and machinery was not constructed according to the said plans
and specifications, and by reason of such defective construction the said
boiler was not fit for the purposes for which it was required, and
collapsed.

There was no suggestion of defective material or of
carelessness or unskilfulness in workmanship. In fact
it was conclusively proved, as well by the defendants’
as by the plaintiffs’ witnesses, that both the material
and the. workmanship were perfect. But it was con-
tended, and that was the whole of the defendants’ case,
that if the boiler as constructed had had the slightly.
inclined plate with the circular corner, instead of the
perpendicular plate and the right angled corner, the
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overheating would not have taken place. -

To meet this contention alarge number of witnesses
were examined in the province of Ontario (their per-
sonal examination at the trial, owing to distance, was
out of the question), and it was abundantly proved,
not only by witnesses who had personally to. do with
the boiler’s construction, but by many other experts as
well, that the design wasthatin common use through-
out the world: that boilers built upon Mr. Gill's
design, if the inclined plate is in fact a part of it, were
practically unknown ; that the great steamships ply-
ing between Europe and this continent —the American
liners—were built with the rectangular corner and the
upright plate, and the suggestion was that the accident
must have been the result, not of defective design, but
of other causes.

‘When the case come on for trial the evidence taken
in Ontario having - been brought to the knowledge
of the defendants, how was the case met ? Only two
witnesses gave any professional evidence, Mr. Gill the
engine man who made the design; and Mr.J. C. Thomp-
son, the government boiler inspector, of Victoria. They
practically corroborated the evidence- of the: Ontario
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witnesses as to the unusual character of the Gill

design. Gill himself said that of the one thousand
steamships on the Pacific coast that he was acquainted-
with only two had a curved top at the back of the fire
box, and Mr.: Thompson’s experience was about. the
same, but they.persisted in their theory that the design
of the boiler as built was defective inasmuch as the
side plate was perpendicular, and that had it been’

slightly off the right angle the accident would not have-

happened. “I concluded,” said Mr. Gill, “the perpen-
. dicular sheet stopped the circulation and it caused the

sheet to overheat ; the steam had to follow the sheet.
to get to the surface of the water.”. - And. in this con-
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clusion Mr. Thompson concurred. It was substantially.
upoﬁ this evidence, and upon this evidence alone, that
the judgment in favour of the respondents was based,
and we are now called on to say whether it was suffi-
cient for that purpose.

In my judgment, it was not. These two men were
not present at the time of the accident. Their evidence,
%o far as it related to the crucial point in controversy
here, is not the evidence of knowledge but of opinion,
and the weight that is to be given to it must largely
depend upon the opportunity the witnesses have had
to form a correct opinion, and of the reasons which
have influenced them in coming to it. The onus of
proving that the accident was caused by the faulty
construction of the boiler was upon the respondents.
They had to show that but for that fault in construc-
tion the collapse would not have happened, and they
try to remove that onus by bringing two experts to
testify that “in their opinion” it was the perpendicular
plate. It is our duty to judge the valueof that opinion
and the weight to be attached to it. It does not appear
from the evidence upon what facts or by reason of
what investigation that opinion was arrived at. They
donot explain why a perpendicular sheet has the effect
of stopping the circulation in the water spaces. One
might suppose that the sheet if inclined towards the
fire box and thus brought more directly in contact
with the heat-waves would be ail the hotter by reason
of that inclination, but that is not explained.

The comparative merits of the two methods might
have been tesied by experiment. We have no evidence
of this. There have been innumerable boiler explosions
and collapses before. In the whole extended history
of the science of engine building has it ever been sug-
gested that the perpendicularity of a side plate was the
occasion of accident ?
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Whatever effect the deviation might have in a sta- 1896
tionary boiler, one would suppose that in a marine TTry
boiler constantly changing its position, never at rest, }‘I}Z el
but moving with the oscillations of the ship and the Manurac-
movements of the sea, the deviation asked for in the ™ "y vo.
present case would be practically ineffective for any VTHE

ICTORIA
purpose, but the experts give us no aid on this point. Luuser

What are the actual facts which theseexpertsreally ;ﬁﬂgg&‘;‘
know upon which they base their opinion ¢ They do Coumpanvy.
pot tell us. Now, in the absence of evidence and ex- aedgemck
planation of this kind, the statement by them of their J.
opinion is not proof, and in my view no judgment can
be based upon it. It is mere conjecture, or suggestion,
or guess work, possibly true, probably not, upon which
no verdict could safely rest.

In my view the respondents have not shown by
evidence sufficient to reasonably satisfy the ordinary
mind that the overheating in question was due to a
mistake of construction. The evidence, such as it is,
is singularly wanting in all these essential features
which render expert testimony on a point like that of
any value, and for my part I cannot give conclusive
weight to it.

There is another view, too, which presents itself to
my mind. As already stated, the boiler designed and
built by the appellants here is substantially upon the
same principle as that upon which the rest of the
. world’s steamships are built. Almost universally the
plate in question here is perpendicularly placed. To
sustain the judgment in the present case would be to
judicially declare that all boilers the world over so
patterned and built are defective in design and faulty
in structure. The evidence, to my mind, fails most
signally to justify such a wide and far-reaching result.

In my view the appeal should be allowed, and the
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1896  counter claim dismissed with all costs both here and
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AUBREY KIRK (PLAINTIFF)......coevne.... APPELLANT; 1896

AND *Feﬁ,ﬂl.
DUNCAN C. CHISHOLM (DEFENDANT)..RESPONDENT. *Mar. 24,

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Assignment-for benefit of creditors— Preferences—R. S. N. 8. ¢. 92, ss. 4, b,
10— Chattel mortgage —Statute of Eliz.

Though an assignment contains preferences in favour of certain
creditors, yet if it includes, subject to such preferences, a trust
in favour of all the assignor’s creditors it is “an assignment for
the general benefit of creditors ” under section 10 of the Nova
Scotia Bills of Sale Act (R. 8. N. 8. c. 92), and does not require
an affidavit of bona fides. Durkee v. Flint {19 N. S. Rep. 487)
approved and followed ; Archibald v. Hubley (18 Can. 8. C. R.
116) distinguished.

A provision in an assignment for the security and indemnity of
makers and endorsers of paper not due, for accommodation of the
debtor, does net make it a chattel mortgage under sec. 5 of the
Act, the property not being redeemable and the assignor retaining
no interest in it.

An assignment is void under the statute of Elizabeth as tending to
hinder or delay creditors if it gives a first preference to a firm of
which the assignee is a member and provides for allowance of in-
terest on claim of the said firm until paid, and the assignee is
permitted to continue in the same possession and control of busi-
ness as he previously had, though no one of these provisions
taken by itself wonld have such effect.

A provision that *the assignee shall only be liable for such moneys as
shall come into his hands as such assignee unless there be gross
negligence or fraud on his part 7’ will also avoid the, assignment
under the statute of Elizabeth.

Authority to the assignee not only to prefer parties to accommodanon
paper but also to pay all “costs, charges and expenses to arise
in consequence ”’ of such paper is a badge of fraud.

APPEAL from a. decision of the Supreme Court of

Nova Scotia, reversing the judgment of the trial _]udge
in favour of the plaintiff.

*PrESENT :—Sir Henry Strong C.J., and Taschereau, Sedgewick,
King and Girouard JJ. .
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1896 The question for decision on this appeal was whether
Kiax or not an assignment to the plaintiff for benefit of
CHISHOLIL creditors was valid under the Bills of Sale Act of Nova
- == Scotia (1), and the statute of Elizabeth relating to vol-
untary conveyances. The deed was attacked under the
Nova Scotia Act on the ground that the affidavit of
bona fides was defective. As against that ground of
attack it was contended that under section 10 of the

Act no affidavit was required. '

The material portions of the assignment after the
provision for payment by the assignee of the expeunses
attendant upon its execution and carrying into effect
its trusts and powers were as follows :—

“In the next place, shall pay all debts due and owing
by the said assignor to A. Kirk & Co., of Antigonish
aforesaid, merchant, for and on account of any judg-
ments, mortgages, promissory notes and bills of ex-
change made or drawn, accepted or endorsed by the
said A. Kirk & Co., now due or growing due, book
debts and all other debts or claims of the said A. Kirk
& Co. against the said assignor, and also all interest
upon or to accrue upon said debts, and all of them, for,
during and until the same are realized, paid and fully
satisfied at the rate of seven per centum per annum.

“In the third place, shall pay the indebtedness of the
said assignor to Charles Matheson, of Antigonish afore-
sald, tailor, which debt is one hundred and four dollars,
in full. .

“In the fourth place, shall pay share and share alike,
ratably and proportionately and without preference
or priority as between them all, and every claim upon
which the following persons, to wit :—T. Downie Kirk,
of Antigonish aforesaid, merchant; Allan Gillis, of
Anﬁgoni‘s’h‘ aforesaid, carpenter; Hugh McAdam, of
Antigonish aforesaid, tailor; John J. Cameron, of

(1) R.S.N.S. 5 ser. ch. 92.
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Antigonish aforesaid, doctor of medicine; John J. 1895
‘McPherson, of Antigonish aforesaid, baggage master, ' Kiax
may respectively become liable as makers or endorsers CHISHOLL
of any bill or bills of exchange, or promissory notes —
heretofore made or endorsed by the said parties for the
accommodation of the said assignor and any costs,

charges or expenses to arise in comsequence thereof.

“In the fifth place, shall pay off the debts and lia-
bilities of the said assignor to. all his other creditors
who shall execute these presents within sixty days
from the date hereof respectively and ratably.and
proportionately and without preference or priority as
between them.

“ In the sixth place, shall pay off the debts and lia-
bilities of the said assignor to all his other creditors
who shall not execute these presents pro rata in equal
proportions and without priority as between this class
of creditors. And lastly, shall pay the surplus, if any,
after payment of all the aebts, claims, costs and
charges aforesaid unto the said assignor.

“And it is further agreed that the said assignee shall
only be liable for such moneys as shall come into his
hands as such assignee, unless there be gross negli-
gence or fraud on his part.”

This action was brought by the assignee against the
sheriff of the county of Antigonish, who had seized
under execution against the assignor some of the goods
so assigned. On the trial the assignee had a verdict
which was set aside by the full court. ‘

Mellish for the appellant. An affidavit is not re-
quired for an assignment for the general benefit of

creditors (1) ; and this is such an assignment. Durkee
v. Flint (2) ; McMullin v. Buchanan (3).

(1) R.8.N.8. b ser. ch, 92 8, 10, (2) 19 N.8. Rep. 487,
(3) 26 N.S. Rep. 146.

8
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Archibald v. Hubley (1), is distinguishable. The
assignment in that case did not, so far as appeared,
provide for payment of all the creditors and so it was
not for general benefit.

The assignment cannot be attacked under the statute
of Elizabeth which has not been pleaded. Rules of
Supreme Court of Nova Scotia, 1884, order xix, rule 15 ;
Tuck v. The Southern Counties Bank (2).

The trial judge found against fraud, and the full
court did not disturb his judgment on that ground.
This court, therefore, will accept such finding as con-
clusive. '

The provision that the assignee should only be liable
for “gross negligence or fraud” does not alter his
position, as that is all he would be liable for without
it. Whitman v. The Union Bank (3).

Ernest Gregory for the respondent. An assignment
containing preferences is not an “assignment for the
general benefit of creditors” under sec. 10 of the Act.
Black v. Sawyer (4).

If the deed will hinder or delay creditors it is void,
even if actual fraud is not proved. Hassells v. Simpson
(5).

The judgment of the court was delivered by :

TaE CHIEF JUSTICE.—The assignment made by the
execution debtor to the appellant contained declarations
of trusts in the following words:

In the fifth place, shall pay off the debts and liabilities of the said
assignor to all his other creditors who shall execute these presents
within sixty days from the ’date hereof respectively and ratably and
proportionately and without preference or priority as between them.
In the sixth place, shall pay off the debts and liabilities of the said
assignor to all his other creditors who shall not execute these presents

(1) 18 Can. 8.C.R. 116. (3) 16 Can. S.C.R. 410.
(2) 42 Ch. D. 471. (4) 2 Old. (N.8.) 1.
(5) Doug. 89n.



VOL. XXVI.] SUPREME COURT OF CANADA.

pro rate in equal proportions and without priority as between this
class of creditors.

In the court below Mr. Justice Weatherbe and Mr.
Justice Ritchie held that the affidavit prescribed
by the Revised Statutes of Nova Scotia ch. 92, 5. 4, was
not requisite to the validity of this trust deed inasmuch
as it wasnot a bill of sale or chattel mortgage within that
section. I am also of this opinion for the same reason,
viz., that it was an “assignment for the general benefit
of the creditors ” of the assignor within the exception
contained in the 10th section. That it was not such a
chattel mortgage as is referred to in section 4 is appa-
rent on its face, since it is not a chattel mortgage at all
unless it is so in consequence of the fourth trust in the
deed by which provision is made for indemnifying
certain named accommodation endorsers and makers
of promissory notes in respect of paper which might
not then have reached maturity. If in this last re-
spect the deed is to be considered a chattel mortgage it
is so under section 5 of the Act, not under section 4. In

" the case of Durkee v. Flint (1), it was held first by Mr.
Justice Thompson, the trial judge,and then by the full
court on appeal, that an assignment for the benefit of
creditors, although it contained preferences in favour
of particular named creditors, was, if it included, sub-
ject to such preferences, a trust in favour of all the
assigning debtor’s creditors, “ an assignment for the
general benefit of creditors” coming within the excep-
tion contained in the 10th section of the Act. This case
decided in 1886 directly overrules Black v. Sawyer (2),
decided in 1865. In Archibald v. Hubleg) (3), it was
held that un assignment not for the benefit of creditors
generally, but upon a trust to realize the property
assigned and apply the proceeds in payment of certain

(1) 19 N.S. Rep. 487. 2) 20ld. (N.8.) L.
(3) 18 Can. S.C.R. 116
814 . ‘
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named creditors, nine in number, it not appearing

that these were all the creditors of the assignor, and
then to pay any surplus to the assignor, was not such
an assignment for the benefit of creditors generally as
the 10th section exempts from the obligation imposed
upon the grantees in bills of sale generally by the 4th
section. Archibald v. Hubley (1) does not, as it appears to
me, overrule Durkee v. Flint (2}, or in any way interfere
with it. It is desirable to uphold the last mentioned
case inasmuch as during the nine years which inter-
vened between its decision and the present time, many
assignments must have been made in reliance on it.
Moreover, I should have reached the same conclusion
without authority. The words of the exception “the
general benefit of creditors” are sufficient to include
any instrument made with such an object whatever
its other provisions may be.  These words indicate not
merely that the afidavit shall not be requisite as.
regards so much of the deed as provides for the general
benefit of creditors, but that the whole of the assign-
ment containing such a trust is to be excepted from
the operation of section 4. To restrict the exception to.
such deeds as should not contain any preferences
would be to read the Act as though the words had
been assignments for the general and equal benefit of
creditors, which would of course be wholly unjustifi-
able. \

Mr. Justice Meagher considers the fourth clause of -
the assignment providing for the indemnity and
security of the persons named therein who had under-
taken liabilities for the assignor upon accommodation
paper as a mortgage coming within section 5 of the
Act. T cannot assent to this. The deed isin no sense
“a chattel mortgage,” the only form of security to
which the fifth section applies. In the case of a mort-

(1) 18 Can. S.C.R. 116. (2) 19 N.S. Rep. 487.
4
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gage the property is redeemable, and the mortgagor 1896
retains an interest in it. Here thereis nothing of this RKizx
kind ; there is an absolute trust for sale of all the pro- Cnxsgom.
perty, and the security is to arise from an application —
of the produce of the sale. This construction may, it T'}lssgl::f
is' true, lead to inconveniences and may go far to inter- —
fere with the usefulness of the statute, but if so it is
for the legislature to apply the remedy if it is desired
to include other securities than “mortgages” which
alone are the subject of the enactment in section 5.

Mr. Justice Ritchie and Mr. Justice Meagher have
held the agsignment void under the statute 18th Eliza-
beth, chapter 5, as tending to hinder, delay and defeat
creditors, and I agree with their conclusions in this
respect. The preferences alone do not of course render
the assignment a fraud on creditors declining to execute
it' (1). An assignment for the benefit of creditors
generally is, as has long been settled, free from im-
peachment under the statute of Elizabeth (2). If,
however, such instruments contain provisions for the
benefit of the assignor or for the personal benefit of the
trustee, putting it in his power and making it his
interest to hinder creditors, and evidently having a
tendency to delay the prompt realization of the assets
and their application to the satisfaction of creditors,
the deed may be one which it would be unreasonable
to require creditors to accept, and in that case they are
manifestly entitled to insist on its avoidance under the
statute.

I find several objectionable provisions in the deed
before us, which, taken in connection with the way in
which the assignee proceeded during the interval,
nearly four months, between the execution of the trust
deed and the lodging of the execution under which the

{1) Holbird v. Anderson, 5 T.R. 235. (2) Pickstock v. Lyster, 3M, & S,
371,
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1896  gheriff seized, indicate, in my judgment, an intent to

Kz delay and hinder creditors. In the first place the

CHISHOLAL. :;ssignee is a member of a firm which are the largest

—— creditors of the assignor. This firm is not only pre-

T}‘ﬁsﬁ];‘;‘f‘f ferred before all other creditors as regards their debt

— due at the date of the deed (which by itself is, I con-

cede, no objection to the assignment), but it is provided

that upon the debts so due to the trustee’s firm *¢ for

during and until the same are realized, paid and fully

satisfied ” interest is to run at the rate of seven per

cent per annum. Then, the assignee never took more

than formal possession of the stock in trade but per-

mitted the assignor to carry on business with it just

as he had done before the assignment, and, indeed, the

assignee furnished new stock to enable the debtor to

carry on the business. It is true that the deed permits

the assignee to employ the assignor in winding up the

business, but he has done more than this, he has

assumed to carry it on without any apparent change

in its management. Again, this by itself might not be

fatal, but the continuance of the assignor in the same

possession and control which he had before the assign-

ment, though not conclusive in law to show the deed

fraudulent, is always a circumstance to be considered

by the tribunal having to decide on the fact of bond

Jfides, but when accompanied, as it is here, with a first

preference in favour of the assignee, which entirely

secures and protects him, and a provision which makes

it his interest, as does ths allowance of interest at

seven per cent, to prolong the winding up, thus

directly conflicting with his duty to the general credi-

' tors to execute the trusts as speedily as possible, I am

compelled to hold that this makes the deed void as
against execution creditors.

But this is not all. The fourth trust declared

authorizes the assignee not only to pay preferentially
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parties to promissory notes negotiated for the accom- 1896
modation of the assignor, but also all “ costs, charges —]\f{;{;
and expenses to arise in consequence” of the promis- CHISHOLAL
sory notes which they have made or endorsed. This —
is to authorize payment to such persons of moneys Tﬁsgi}éff
which they could not have recovered from the debtor —
himself, and therefore is in effect to authorize the giv-
ing away to the prejudice of non-assenting creditors of
a portion of the assets which may equal or exceed the
amount of their debt. This I consider a badge of
fraud. Then, the deed contains this clause:

And it is further agreed that the said assignee shall only be liable
for such moneys as shall come into his hands as such assignee unless
there be gross negligence or fraud on his part.

By this provision the trustee is exonerated from
obligations which the general law imposes upon per-
sons standing in his position. I find no English
authorities on this head, probably for the reason that
in England such care is taken in the preparation of
deeds and in conveyancing generally that no one would
think of exposing the validity of a deed of assignment
to the risk of such a clause being held to vitiate it
against non-assenting creditors. There are, however,
numerous American authorities showing that such a
clause avoids the deed. A textwriter (1) deduces from
the decided cases the Tule to be:

That a reservation or restriction of the liability of the assignee to a
degree less than that which the law imposes upon trustees renders the
assignment void.

And in another passage the same writer (2) says:

A stipulation limiting the liability of an assignee or frustee to his
own gross negligence or wilful misconduet, exonerates him from a great
portion of the responsibility which the law attaches to his office,
considered evidence of an intent to hinder, delay and defraud credi
tors, and has therefore been held to render the assignment void
against them.

(1) Burrill on assignments, p.  (2) Burrill, p. 339.
340, 4 ed.
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In McIntire v. Benson (1), the Supreme Court of
Illinois in a judgment delivered by the late Chief
Justice Breese, had before it for adjudication the
validity of a deed of assignment for the benefit of
creditors, which contained a clause providing that the
trustee should be responsible only for his actual
receipts and wilful defaults. The whole of this
judgment is instructive but I must content myself
with making two short extracts from it. The court
says :

‘We think this clanse makes the deed fraudulent and void for these
reasons : that as trustee the assignee is bound to manage the trust
property for the benefit of the creditors with all the care and caution
and diligence of a prudent owner, and so far is this rule extended
that however fully a discretionary power of management may have
been given, yet if the trustee omits doing what would be plainly ben-
eficial he will be answerable. * * The principle is a sound and
safe one that every provision in a deed of assignment exempting the
assignee from any liability he is by law subject to as assignee is, of
itself, a badge of fraud.

The cases of Finlay v. Dickerson (2) and True v.
Congdon (3), are to the same effect. These cases are
cited in the respondent’s factum. I may add a refer-
ence to the case of Litchfield v. White (4), where the
provision was in the identical words of that in the
present deed. The reasoning employed by the courts
1n these casés, independently of their weight as au-
thorities, commends itself to our consideration and
compels us to hold the present deed also void for this
reason as unduly interfering with the rights of credi-
tors by hindering and delaying them.

The Nova Scotia Statute ch. 18, sec. 9, of the Acts of
1889, re-enacting a clause of the English statute known
as Lord St. Leonard’s Act, has no bearing upon this

(1) 20 IIL 500. (3) 44 N.H. 48.
(2) 29 1. 9. (4) 3 Sand. (N.Y.8.C.) 545 ;
Affd. in Appeal 7 N.Y. 438,
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question ; the object of that section was merely to ex- 1896

onerate one of several trustees from liability for the EKiax

wilful default of his co-trustees. ' Oﬂrs:;om.

The appeal must be dismissed with costs. —_
The Chief

Appeal dismissed with costs.  Justice.

Solicitor for the appellant: C. F. McIsaac.

Solicitor for the respondent: Ernest Gregory.
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THE ATTORNEY GENERAL OF
CANADA (INTERVENANT)....cvuvne..

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

The Criminal Code, sec. 575—Persona designata—Officers de facto and de
jure—Clhigf Constable—Common gaming house—Confiscation of gam-
ing instruments, moneys, de.—Evidence—The Canada Evidence Act,
1893, ss. 2, 3, 20 and 21.

RESPONDENT.

Sec. 5 5 of the Criminal Code, authorizing the issue of a warrant to
seize gaming implements on the report of “the chief constable or
deputy chief constable” of a city or town, does not mean that the
report must come from an officer having the exact title men-
tioned but only from one exercising such functions and duties as
will bring him within the designation used in the statute, There-
fore, the warrant could properly issue on the report of the
deputy high eonstable of the city of Montreal. Girouard J. dis-
senting.

- The warrant would be good if issued on the report of a person who

filled de facto the office of deputy high constable though he was
not such de jure.

In an action to revendicate the moneys so seized the rules of evidence
in civil matters prevailing in the province would apply, and the
plaintiff could not invoke “The Canada Evidence Act, 1893,” so
as to be a competent witness in his own behalf in the province of
Quebee,

Per Strong C.J.—A judgment declaring the forfeiture of money so
seized cannot be collaterally impeached in an action of revendica-
tion,

APPEAL from the decision of the Court of Queen’s
Bench for Lower Canada (appeal side), affirming the
judgment of the Superior Court, District of Montreal,
which dismissed the plaintiff’s action with costs.

PrEsENT :—Sir Henty Strong C.J .,‘ and Taschereau, Sedgewick,
King and Girounard JJ.
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The high constable of the district of Montreal, (which 1896
includes the city of Montreal as well as a large terri- o'Nam,
tory adjacent thereto,) was appointed under a com- T;.E
mission from the Crown in the year 1866, and has ever ArrorNey
since then continued to hold that office. In 1885 he O(F}]élzii;i_
appointed a deputy, who thereupon took the oath of —
office, the attesting magistrate adding in the record of
the oath the words “ jusquw'au ler mai 1886.” The
deputy was never re-sworn but has continued to ast
“as such ever since then, and on the 14th October, 1893,
in execution of a warrant issued on a report made by
him by a police magistrate under the 575th section of
the Criminal Code and addressed to him by name as
* “Deputy High Constable of the City of Montreal,” he
seized certain moneys and instroments in a common
gaming house within the limits of the city of Montreal.

The section referred to empowers the magistrate to
issue a warrant on receiving a report from “the chief
constable or deputy chief constable of any city or
town, or other officer authorized to act in his absence.” o

The plaintiff claims the money seized as his pro-
perty which had been only temporarily deposited for
safe-keeping in the vault in use in the rooms where
the gambling was carried on, and brought action
against the high constable and the clerk of the peace
for the specific recovery of the moneys in their custody.

The judgment of the court pronounced by His Lord-
ship the Chief Justice contains a further statement of
the case and the questions raised upon the appeal.

Guerin for the appellant. As the moneys are claimed
under the legislative authority of the Parliament of
Canada the law of evidence in this case would be
subjected to the provisigns of “The Canada Evidence

Act, 1898.” The court below improperly refused the
~ plaintiff’s testimony when tendered, and he is entitled
to a new trial, and to be heard as a witness in his own
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behalf. Canada Evidence Act, 1893, ss. 2, 8, 20 and
21.
The report and seizure were illegally made, the

Arrorney executing officer having no authority under sec. 575

GENERAL

oF CANADA.

of the Criminal Code, and no valid confiscation can be
founded upon proceedings irregular and null ab initio.
The strict interpretation called for in provisions lead-
ing to aforfeiture will not permit any officer to act unless
specially designated. Only certain officers in cities
and towns are mentioned and “high constables” or
their deputies are not included. The additional de-
finitions given in the 4th and 5th clauses of the section
make this very clear, Moreover, the deputy who acted
in making the report and seizure was not deputy high
constable at the time as he had been appointed and
sworn only for one year from the 1st May, 1885, and
was never re-appointed or re-sworn, and it does not
appear that he was even a peace officer.

The confiscation of the moneys was illegal as the
provision in sec. 575 therefor is an interference with
property and civil rights in the province. British

. North America Act, sec. 92.

So far as the plaintiff was concerned the judgment
of the magistrate confiscating the moneys was not res
Judicata, for he was not a party or privy to the pro-
ceedings, and had no power to become a party or cross-
examine witnesses in the prosecution of the keepers of
the gaming house upon the information which led to
the declaration of forfeiture.

The learned counsel cited the following authorities :
Art. 1241 C. C.; Casgrain v. Leblunc (1) ; Pothier (2);
Starkie on Evidence (8) ; Greenleaf on Evidence (4).

Hall Q.C. for the respondent.

(1) Q.R. 4 8.C. 350. (3) Pp. 217, 235, 237, 273.
(2) Obligations no. 897, (4) 14th ed. p. 537.
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[The court stated that they only wished to hear 1596
argument as to the authority of the officer who made oNam
the report and seizure.] T

The high constable is a common law officer holding Arrorsey
his commission from the Crown and is the “chief” or o‘ﬁ%ﬁ‘;‘;ﬁ
*“ principal ” constable or peace officer of the whole —
district, including the “city” of Montreal. He is an
officer whose character and duties correspond exactly
with the description of the officers mentioned in the
575th section of the code. The terms used in the sec-
tion are merely descriptive of the character of the
officer, and the particular title given in his commission
is of no consequence. The code sets out, in the first
place, the common law officers who may act, and by
the 4th and 5th subsections ceriain municipal police
officers are vested with similar powers The high con-
stable holds original authority from the Crown under
his commission, and also at common law, and may per-
form ministerial acts by deputy. The deputy need not
be sworn, but in this case the deputy having once been
appointed and taken the oath of office the memorandum
that he was sworn merely until a certain date is im-
material ; he could and did lawfully hold over in his
office as such deputy and was at the time of the seizure
both de facto and de jure a constable and peace officer
within the meaning of the section. See Bacon’s Ab. -

(1) ; Chitty Crim. Law (2).

Tae CHIEF JusTIOE—This is an appeal from a
judgment of the Court of Queen’s Bench which affirmed
a judgment of the Superior Court rendered by Mr.
Justice Delorimier. .

The action as originally instituted was one against
Adolphe Bissonnette, high constable of the district of
. ‘Montreal and Louis Wilfrid Sicotte, clerk of the peace

(1) Tit. Constable ; Oath of office. (2) Vol. 1, p. 20.
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of the same district, to revendicate certain specific
moneys remaining in the hands of the defendants,
which had been seized under a warrant granted by C.
Aimé Dugas, Esquire, one of the police magistrates of
the city of Montireal. The money in question was, by
an order or judgment of the police magistrate before
named, dated the 18th October, 1893, ordered to be
forfeited to the Crown for the public uses of Canada.
The Attorney General of Canada having intervened in
the action for the purpose of maintaining the adjudi-
cation of forfeiture the plaintiff contested his grounds
of intervention, alleging that the money in question
had been illegally seized and forfeited. The action was
heard in first instance before Mr. Justice Delorimier
in the Superior Court, who gave judgment for the
Crown, and this judgment has been maintained upon
an appeal to the Court of Queen’s Bench by the unani-
mous judgment of that court. The reasons for the
judgment of the Queen’s Bench are fully stated in an
opiﬁion prepared by Mr. Justice Wurtele.

The Criminal Code, 1892, section 575, enacts as
follows :

If the chief constable or deputy chief constable of any city or town,
or other officer authorized to act in his absence, reports in writing to
any of the commissioners of police or mayor of such city or town, or
to the police magistrate of any town, that there are good grounds for
believing, and that he does believe, that any house, room or place
within the said city or town is kept or used as a common gaming or
betting house * * ¥ the said commissioners or commissioner,
or mayor, or the said police magistrate, may, by order in writing,
authorize the chief constable, deputy chief constable, or other officer
as aforesaid, to enter any such house, room or place, * * * and
to seize * * ¥ gll tables and instruments of gaming, and all
moneys and securities for money * * * found insuch house or
premises.

The police magistrate or other justice of the peace before whom any
person is taken by virtue of an order or warrant under this section,
may direct any cards, dice, balls, counters, tables or other instruments
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of gaming * *. * geized under this Act in any place used as a
common gaming house * * ¥ t{o be forthwith destroyed, and
any money or securities seized under this section shall be forfeited to
the Crown for the public uses of Canada.

On the 14th of October, 1893, Louis Seraphin Bis-
sonnette, then acting as deputy high constable of the
district of Montreal (which district includes the city
of Montreal), wrote and delivered to C. Aimé Dugas,
Esquire, a police magistrate for the city of Montreal,
the following report or letter:

MonTREAL, 14th October, 1893,
To Mr. C. A. Duaas,
Police Magistrate,
Montreal.

StR,—I beg to report to you that there are good reasons for believ-
ing, and I do believe, that the room composing the second flat of the
house bearing the civic number twenty-two of St. Lawrence Main
Street, in the City of Montreal, is kept and used as a common gaming
house as defined in part XTIV, section one hundred and ninety-six of
the Criminal Code of 1892, and this since the first day of May last, or

about.
LOUIS 8. BISSONNETTE,

Deputy High Constable of the City of Montreal, authorized to act in
the absence of High Constable Bissonnette of the City of Montreal.

On the same day Judge Dugas issued his warrant
directed to the same deputy high constable, command-
ing him to enter the premises referred to in his letter
and amongst other things, to seize all moneys and
securities for monejs, found in the rooms referred to.

Under the authority of this warrant the deputy
high constable on the same day made an entry into
the rooms in question, and seized therein, amongst
other things, the moneys sought to be recovered in the
present action. By his return to the warrant, also
dated the 14th October, 1893, the deputy high con-
stable certified and -returned that he had seized in
the premises mentioned in the warrant the moneys
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now in question. On the 18th of October, 1898,
Judge Dugas, by an order or adjudication under his
hand ordered * that the said moneys so found and de-
scribed as aforesaid be forfeited to the Crown.”

The appellant now insists that these proceedings
were irregular and illegal, for the reason that Louis
Seraphin Bissonnette, who acted as deputy high con-
stable, was not an officer within the meaning of the
section of the code before quoted.

Speaking for myself only I am of opinion that the-
judgment, by which the money was declared forfeited
to the Crown, cannot thus be collaterally impeached
in this action brought against the high constable and
the clerk of the peace for the specific recovery of the
moneys seized.

But, assuming that in point of law this is not so,
and that the action is maintainable if it be shown that
Louis Seraphin Bissonnette was not a deputy chief
constable within the meaning of section 575 of the
code, for the reason that proceedings would have been
in that case wholly without jurisdiction and void, I
am still of opinion that there is no error in the judg-
ment of the court below, inasmuch as Louis Seraphin
Bissonnette, who acted as the deputy of his father, the
high constable, was an officer qualified to.make the
report of the 14th October, 1893, upon which the
seizure and subsequent proceedings were founded.

There can be no doubt or question that Adolphe
Bissonnette, the father of Louis Seraphin Bissonnette,
had heen duly appointed by the provincial govern-
ment of the late province of Canada, under the
authority of a statute, to be the high constable for
the district of Montreal, which includes the city,
and that his appointment had been regularly made by
a commission from the Crown which was in full force
at the time when the information was laid; the war-
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_rant issued, and the seizure under it made: That the
elder Bissonnette came within the description of chief
constable, contained in section 575, is too plain for
doubt. It is mnot of course requisite that the exact
title of an officer acting under the statute should be
that given in the Act itself; it is sufficient that his
fonctions and duties are such as to bring him within
the designation used in the statute. Then, it is con-
clusively proved by the evidence and established by
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the provincial Act under which Adolphe Bissonnette -

was appointed, that he was the chief constable of the
district of Montreal, and that although he was styled
high constable he was also the chief constable of the
district. Had the high constable himself acted there
could be no doubt, in my opinion, that his acts would
" have been those of an officer within the words of the
law, an officer de jure, and therefore everything he did

would have been strictly legal. Adolphe Bissonnette.
was, however, absent from Canada at the time the pro-

ceedings which led to the seizure and forfeiture of this
money were taken, and he had appointed his son Louis
Seraphin Bissonnette to. act as deputy high constable.
This is shewn by the evidence of both the Bissonnettes,
who have been examined as witnesses.

That the high constable, a ministerial oﬂicer the

chief peace officer of the district, having himself

original authority from the Crown, and in mno ‘sen‘sei
exercising a delegated authority; could legally appoint.

a deputy, is, I think, too plain to require argument (1).
A great deal has been made of the objection,that.

Louis S. Bissonnette was not regularly sworn.. But, in

1885, when he was first appointed. to-act as deputy.
high constable, he was duly.sworn. as-such before- Mr.
Desnoyers, a judge of sessions, and__ one of, th,e,police

(1) Comymns Dlg 5 ed. Tit. Officer p. 194 ; Bacons Ab. 7. ed. Tit..

.Officer p. 316,
9
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magistrates of Montreal, and the book in. which his
oath is recorded has been put in evidence. It is true

_that there is a memorandum added by the clerk, who

dees not appear to have been authorized to make the
entry, that this oath was limited to Ist May, 1886.
This limitation of the oath, whatever it may mean, is
however quite immaterial; we have the undoubted
fact that the younger Bissonnette had been appointed
deputy high constable, and that he took the oath as
such. Then, there is abundant evidence to show that
he had continuously acted as such deputy, from the
date of taking the oath up to the time of the proceed-
ings against the gambling house. ‘Mr. Desnoyer’s
evidence is decisive as to this Therefore, I hold
Louis Seraphin Bissonnette to have been, not merely
de facto but strictly de jure, the deputy chief constable
for the district of Montreal, answering in all respects
to the descrlptmn of that oﬁicer in section 575 of the
code.

‘But eyen were this not so, and if the appellant’s
contention that Louis Seraphin Bissonnette is only to
be regarded as having been properly qualified to act as
a regularly appointed and sworn officer for one year
from 1st May, 1885, should be strictly correct in point
of law, I should still hold that he de facto filled the
office of deputy, and that being such de facto officer,
the proeéedings taken by him now impeached are not
to be vitiated by reason of his not having annually
renewed his oath of office.” The rule of law is that'the

" acts of a person assuming to exercise the functions of

an office to which he has no legal title are, as regards

~third persons, that is'to siy, with reference: to all per-
sons but the holder of the legal titleto the office, legal

- and binding. ‘Especially is this so in-the case of officers

holding .over and cont1nu1n0‘ to perform official duties
after their term has explred Further, this rule has
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been held to apply to a delegate of a delegate whose 1896
appointment would be manifestly without legal o"ﬁﬁn
‘aut}iority Further, it has been held to apply even to Tog
judicial officers and a fortiors to those appointed for the Arrorvmy
performance of mere ministerial duties such as a head OS Eﬁi‘?f;
constable. And particularly it has been held to apply- The Ohiof
to officers who have failed to qualify themselves by Justice.
taking an oath of office prescribed by law (1). Under ~—
this state of the law which, as being part of the general

public law, must, I think, apply to all officers men-

tioned in the Criminal Code which applies to the

whole Dominion, and is also I conceive the law of the
province of Quebec, I must hold that Louis Seraphin
Bissonnette’s acts were, even if those of an officer de
facto-only, such as to furnish a sufficient foundation for

the proceedings which resulted in the judgment of
forfeiture now sought to be avoided.

There is, however, another objection to the appel-
lant’s right to recover this money, which would be
fatal to his action even if he had succeeded in showing
that the judgment of forfeiture was an absolute ﬁullity.
In this action the onus is upon him to prove that the
money seized belonged to him. It was not taken out
of his possession, therefore no presumption of property
arises in his favour from the fact of p0sséssi61;., The
money was, at the time of seizure, in the acfual posses-
sion of the persons Who carried on thq gambling
establishment in the upper rooms of the house.

It has been argued that from the evidence we ought
to conclude that the betting business car‘rled on upon

(1) See as to de fucto officersand  Ald. 266 Pa/rker v. BaJcer, 8 Paige
generally, 0’Brian v. Knivan Cro, " (N.Y.) 498 ; Brownv. Lunt, 37 Me.
" Jac. 5527 Leak v. Howel Cro. Eliz. '423 ; The State v. ‘Carroll 38 Gonn.
- 533 ; Parker v. Kett 1 Raym. 658. -449 ;- Bac. Ab. (7 ed.) ‘Tit. Offices
. Rex v. Bedford Level, 6 East 356; & OHicers, Comniyns’ D1g (5 ed.)

Morgate Pwrv Hannam, 3 B & Tit. OﬂicerD I8 2 3 ’

0%
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1896  the ground floor was in no way connected with the
O'Nm gambling rooms upstairs, and that the appellant merely
ey« deposited his money in the safe for convenience. My
ArrornEy conclusion would be the reverse of this. It is proved
oggﬁiﬁ;_ that the managers of the gaming tables were in the
—_ _ habit during the day time of acting as principals in the

The Chief . . . .
Justice. betting on horse-races, which the appellant claims to
—  have been his exclusive business, and that the money
which formed the capital for both the racing and the
upstairs business was mixed together and dealt with
as a common fund, from which both the traffic -which
the appellant managed, and that carried on in a more
secret manner in the rooms above, were supplied with
cash. "Upon the whole I -think the inference drawn
by both-the Court of Queen’s Bench and Mr. Justice
Delorimier as.to the ownership of the money was -en-
tirely correct, and in the words of Mr. Justice Wurtele,
 that the business which the appellant pretended to
have carried on, and that :carried on upon the premises
used as a comimon gaming house, were both carried on

for thé benefit of the same parties.” :

' The constitutional question as:to the validity of the:
legislation applicable to the cadse is.so destitute of any
reasonable foundation: that it calls for no observations.
The.same may be also.said of the objection that the
appellant. ‘was held to be incompetent as a witness in
his own: behalf, for there can be no doubt that the law
of-evidenice to be applied was properly held to be that
of the province of.Quebec: .- Both these points were
indeed. disposed of by the unanimousopinion of the
court-upon.the argument here. '

-The appéal. should be dlsmlrssed Wlth costs.

TASCHEREAU J took ,no part

SEDGEWICK and KINg’ .T J. concurred i the Judg-
ment of thé Chief Justice."
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G1ROUARD J.—This being a case of confiscation the 1896
law under which it was made must be construed (Nam,
strictly. Article 575 of the Criminal Code of 1892 in Teg
certain cases authorizes “the chief constable or deputy Arrorney
chief constable of any city or town, or other officer oﬁ%ﬁ,ﬁi_
authorized to act in his absence,” to seize all tables and  —

,instruments of gaming and all moneys and securities Gmﬂd 7’
for money. It seems evident to me that this article
contemplates that the warrant of seizure should be
made by a city or town officer, and not by a county or
district officer, and this interpretation becomes clearer
when we read paragraph 4 of the said article:
““The expression chief constable includes chief of
police, city marshal, or other head of the police force
of any city, town or place.” And paragraph 5 makes
“ deputy chief constable’” include the deputies of the
same officer.

The seizure and confiscation was made in this case
by the deputy of the High Coustable Adolphe Bisson-
nette, who is admitted to be “ High Constable of and
for the district of Montreal.” In my opinion he is not
“ the chief constable or deputy chief constable of any
city or town, or other officer authorized to act in his
absence,” within the meaning of article 575 of the code.

If I were without authority I might hesitate to come
to that conclusion, but it seems to me that the point
is clearly laid down in one or two cases. In Free-
gard v. Barnes (1), a warrant was directed to the
constable of D., a parish in the county of W., and was
delivered to the county constable of W. and executed
by him. Held, that the warrant could mnot be
executed by any other constable than by the constable
of the parish, and consequently the execution by the
county constable was illegal. This decision was
affirmed in the case of The Queen v. Sandérs (2). The

(1) 7 Ex. 827. (2) L.R. 1 C.C.R. 75.
R



134

1896

s
O’NEIL
V.
TaE
ATTORNEY
GENERAL
OF CANADA.

Girouard J.

SUPREME COURT OF CANADA. [VOL. XXVL

warrant was issued directed to “the constable of
Gainshorough,” but was delivered to the superinten-
dent of police for the district, and executed by one of
the police constables under him. The question was:
‘Was the arrest legal ? The Court of Criminal Appeal
decided that as the warrant “ was directed to the con-
stable at Gainsborough,” that is the parish constable
only, it could not lawfully be executed by any other
person.

True, High Constable Bissonnette has jurisdiction in
the city of Montreal, but he is not the officer named in
art. 575 to execute the seizures therein referred to, and
therefore the seizure made by him was illegal. In 1895
the Parliament of Canada amended art. 575 in that re-
spect, but of course that does not apply to the present
case. I am therefore of opinion that the appeal should
be allowed with costs, and the seizure declared illegal.

Appeal dismissed with costs.
Solicitors for the appellant : Madore & Guerin.

Solicitor for the respondent : John 8. Hall.
. R
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PRESS COMPANY (DEFENDANTS).g APPELLANTS; *F\;‘z‘g
e
*Mar, 2,
. AND ' o 24,
WILLIAM MARTIN AND OTHERS
(PLAINTIFES) «vsereseeeeserenesseonrees } BEsPONDENTS.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
~ MANITOBA.
Bailees—Common corriers—Express company—Reseipt for money parcel—
Conditions precodent—=Formal notice of clmm—Plewdmg—Mo-'ney had
and receweti&Spmal Pleas. :

Where an Express Company gave n receipt for money to be forwarded
with the condition endersed that the company should not be
liable for any claim in respect of the package unless within sixty.
days of loss or damage a.claim should be made by written state-
ment with a copy of the contract annexed :

Held, that the consignor was obliged to comply stnctly with ‘these
terms as & condition- precedent to recovery against the Express
Company for failure to deliver the parcel to the consignee.
Richardson v. The Coanada West' Farmers Ins. Co. (16 U. C. C. P.
430) distinguished. '

Tn an action to recover the value of the parcel, on the common count
for money had and received, the plea of “never indebted ” put
in issue all material facts necessary to establish the plaintiff’s right
of action.

APPEAL from the decision of the Court of Queen’s

Bench for Manitoba (1), affirming the judgment for the

plaintiffs at the trial.

Plaintiffs forwarded a package containing $2 000 in
bank bills through the defendants’ Winnipeg office to
be delivered to their agent at Wawanesa to whom it
was addressed. They claim that defendants did not
deliver the package, and having made a demand forthe

¥PRESENT :—3ir Henry Strong C.J., and Taschereau, Sedgewick, King
and Girouard JJ.

(1) 10 Man. L.R. 595.
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return of the money brought action for its recovery as
“money had and received by the defendants for.the
use of the plaintiffs.,” To this action the defendants
pleaded “ payment and never indebted.” Defendants
produced a receipt for the money signed by the
plaintif’s agent at Wawanesa, but the trial judge
found upon the evidence that the plaintiff’s agent did
not in fact receive the money (1), and that the defend-
ants must bé deemed to have it still in their possess1on
The receipt given by the defendants in a “money
“receipt book ”’ showed that they had undertaken that
the money should “ be, forwarded subject to the printed
conditions on inside front cover of this. bcok ” to-the
address of the consignee at Wawanesa, and one of these

“conditions was that “the defendahts should not be

liable for any claim of any nature arising out of the

" Teceipt thereof, “unless such claim is presented in

writing within sixty . days from the date of loss or
damage, in a statement to which a copy of this con-
tract shall be annexed.” It appeared thatthe demand
was made twenty days after the date of the receipt but
" without a copy of the contract attached. The, trial
judge also held that as the clalm was neither for loss
or damaO*e the condition in. 'question did not. apply,
and entered a verdmt for plamt1ﬁ"s On motion before
"the full couirt for non-suit or a new trial thls _]udgment
Was afﬁrmed by the declsmn now appealed from.

McCa'rthg/ Q. 0 for the appellants

Thls action is brouwht against a-commen carrier-on
the common counts, consequently the judgment. in the
courts below must rest upon . those counts only.
Richardson v. Canadmn Pacfﬁc Razlway (2) Bullen
& Leake (3). , ~ x .

(1) 1M LR 600, (2) 19O.R 37.
L @3 pms

o
A
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‘The omission to take this ground in precise termsin 1896
the preecipe for appeal does not now preclude the . Tug
appellants from :urging that the verdict was against Ngizﬁﬁgb‘
law and evidence, and that the evidence does not fit the Exemss
pleadings. The Queen v. Chesley (1); Cameron v. COM,I:ANY
Milloy (2) ; North-west Travellers Assoc. v. Londbn Guar- MaRTIN.
antee Co. (8). A ‘ -

The defendants are not hable as carriers. Vinebe'rg‘ v.

Grand Trunk Razlway Company (4). They made no
conversion of the property. The material conditions
upon which carriage was undertaken were not followed
s0 as to render defendants llable They had made a
" contract against liability and were entitled to have

this condition strictly. complied with. The plain-
tiffs were bound to comply with the strict form
“of demand and notice as a’ condition precedent. The
condition covers the facts of the case in exact language.
‘Richardson v. Canada West' Fa'rmers Ins. Co. (5),. does
not apply as there was no condrtron hmltmg habrlrty
in that case. The defendants gave notice of the arrival
of the package, and obtamed the consignee’s receipt for
same. ~ This was good dehvery by the -company as
carriers and if it remained in thelr charge . afterwards
they were merely g ratultous ballees and. they are not
charged with such negho‘ence as Would make them
liable as bailees. The trial judge rendered hrs Verdlct
merely upon deductions from the crrcumstances proved
and from inferences.’ Even if he'decided on facts this
court could review the findings of the courts below
North  British~ Mercantile * Ins. Co: v. Tourville (6)
Plaintiff ‘must be bound by’ the-strict terms of the
contract he has entered irito. Colonial Securities Trust
Co. v. Massey et al (1) ; M('Kercher v. Sanderson (8);

{1) 16 Can. S. C. R. 306. . 1(5) 16 U, C. C. P. 430.
(2) 14T.C.C.P.340. " '~ (6) 25 Can.'S. C. R. 177.
(3) 10 Man. L. R. 537. ' (7) [1896]) 1 Q. B. 38.

(4) 13 Ont. App. R. 93. (8) 15 Can. 8. C. R. 296.
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Hodkinson v. London & North Western Railway (1)
Mc Millan v, Grand, Tryunk Railway Co. (2).

Ewart Q.C. for the respondents The receipt is mot
conclusive. There was no manual delivery. The
defendants did' not plead the condition requn'ma'
notice and cannot take advantawe of it. Defences of .
this kind are invariably pleaded, even when conditions
subsequent. City of 8t. John v. Christie(3) ; Bullen & |
Leake (4) ; Simons v. Great Western Railway Co. (5) ;.
Lewis v., Great - Western Railway ‘C-?o. (6); Roper ¥.
Lendon (7); 2 Chitty on Pleadings 279.

The agreement for motice does not apply where

' defendants had not lost the paroel but were holdmg

it wrongfully, and refusing to dehver it. Scott v.
Avery (8); Dawson' v. Fitzgerald. (9) Centml Vermont
v. Soper (10). .
The condition to carry the parcel and safely deliver
it does not in any way depend upon the notice of loss.
Clarke v. Gray (11). The distinction between a con-
dition ‘which is part of -a contract and one which is
collateral to it 'is well. .marked in Parker v. Palmer
(12) ; Richardsom v. Canada West Farmers Ins. Co. (18).
Defendants make no.proof that a proper notice was

not given: Henry v. Canadian Pacific Railway Co. (14).

" The condition only requires a'notice when' there has .
been a loss. There is no evidence that the package
was 1dét-‘;‘ ‘the defendants must be- deemed to have it
still in théir possession: ' The action is not for loss or
damage, but because the defendants having the plain-

| tlﬁ's money Wlll not: glve it-to them. Theft by an

(1) 14 Q. B D. 228 (8) 8 Ex. 487

(2) 16 Can. 8. C. R 543.° (9) 1 Ex. D. 257.

(3) 21 Can. 8. C. R l . (l0) 59 Fed. Rep. 879.
(4) 3ed. p.’851. * ' . (11) 6 East 564.
.(5) 18C.B.805. ' - . (12) 4 B. & Ald. 38.
(8) 5 H. & N. 867. Tl (13) 16 U O, PL 430,

(7) 1 E. & E. 825. ©e (14 1 Man. L. R. 211,



VOL. XXVI.] SUPREME COURT OF CANADA.

officer of the company, or even by a stranger, is not
loss within the meaning of the contract. Hearnv. Lon-
don & South Western Railway Co. (1) ; Harris v. Great
Western Railway Co. (2).

Notice is not necessary in cases of negligence. In
the agreement the language means loss or damage
“ without negligence ” of the company. Fitzgerald v.
Grand Trunk Railway Co. (3). The courts will con-
strue contracts under which carriers seek to escape
liability strictly. Goldsmith v. Great Eastern Railway
Co. (4). When carriers desire to free themselves from
any part of their ordinary liability they should use
clear and precise words for that purpose. Gordon v.
Great Western Railway Cs. {5).

Notice is unneces%ary because plaintiffs’ claim does
not arise out of receipt of the package. It arises outof
the fact that the company refuses to give it up.

In jure non remota causa sed proxima spectatur is thus
paraphrased by Lord Bacon in Broom’s Maxims, 6 ed.
211. It were infinite for the law to judge the causes
of causes, and their impulsions one of another; therefore
it contenteth itself with the immediate cause, and
judgeth of acts by that without looking to any further
degree.”” For examples of the application of this
maxim see Winspear v. Accident Ins. Co. (6) ; Lawrence
v. Accidental Ins. Co. (7).

If the company intended to say that it might lose or
damage property even by glaring negligence, and
that by keeping the fact concealed for 60 days and
avoiding notice of claim it was not to be liable, it
behooved the company to say so in very explicit
terms,

(1) 24 L. J. (Ex.) 18L (4) 44 L T.N. 8. 181.
(2) 1Q. B. D. 515. , (5) 8 Q. B. D. 44.
(3) 4 Ont. App. R. 601, (6) 6 Q. B. D. 42.

(7) 7Q. B. D. 216.
R
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The judgment of the court was delivered by :

Tae CHIEF JusticE.—Very full statements of the
facts are to be found in the judgments of Bain J. who
tried the action, and of the Chief Justice on the appeal
to the court in banc, and I need not repeat them.

We are all of opinion that the non-compliance with
the fourth condition printed in the receipt book fur-
nished to the respondents is applicable, and that non-
compliance with-it constitutes a defence to the action.
This was the opinion of Mr. Justice Killam and we
think his judgment is in all respects correct. The
material portion of that condition was as follows:

And it is further agreed that the Northern Pacific Express Company
shall not be liable for any claim of any natwere whatever arising out of
the receipt of the property above mentioned, unless such claim is pre-
sented in writing within sixty days from the date of the loss or dam-
age in a statement to which a copy of this contract shall be annexed.

This condition was not complied with. No claim
in writing embodied in a statement to which a copy of
the contract was annexed was ever presented to the
appellants.

That this is a claim arising out of the receipt of the
money is too plain to require any demonstration. The
foundation of the respondents’ claim is, of course, the
receipt of the money by the appellants, a fact without
proof of which no action such as this could be main-
tained. The case of  Richardson v. The Canuda West
Fuarmers Mulual Stock & Insurance Company (1) relied
on by the respondents, does not apply. Upon this case
Mzr. Justice Killam remarks (2), that:

The decision was upon demurrer, and it might not improperly be
considered that the plea did not show that in the proof the copy of
the written portion of the policy was absolutely required to make it
such proof as was a condition precedent to the existence of liability.
Here the wording is different, and I cannot consider that there was

the required notice unless it was given in a statement to which a copy

of the contract was annexed.

(1) 16 U. C. C, P. 430. (2) 10 Man. L. R. 613.
R
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In these observations I entirelyagree. Had the case 189
however been in point I should have been unable to * Ty
follow it. The parties have chosen to enter into a con- Ngig;ﬁf‘
tract subject to a condition which the appellants have Exrrmss
a right to insist on an exact compliance with. That COM;’ANY
they have suffered no disadvantage. or inconvenience MARTIN.
from the respondents’ neglect to comply with it is of The Chief
course wholly immaterial; the parties must abide by Justce.
the terms of the contract they have chosen to make for
themselves.

It is, however, contended by the respondents that
the non-performance of this condition should have
been specially pleaded as a defence to the. action. I
have had some doubt on this point.- The respondents
have adopted a form of action which' might not'have
been considered adapt.e'd' vfo‘fh,éilr claim. had the point
been open, but any objection on that head is now shut
out. Having thought fit.to sne on the common count
for money had and received, the respondents cannot
complain that the defence is -presented in a general
form of pleading applicable to that action. To such a
count . non-performance of .¢conditibns need mnot be
specially pleaded. The general issue of never indebted
puts in issue all material facts necessary to be proved
to, establish the plaintiffs’ right of action and I sée no
reason why any exception should be made in the case
of a condition the performance..of which must neces-
~ sarily be considered as impliedly alleged by thecommon
count in the usual form.-- I am theréfore: of -opinion.
that the objection as to the insufficiency of"the plead-
ing to let in the defence fails; and that the appeal
must be allowed and the’ actlon dismissed W1th oosts

' ' Yo Appeal allowed with costs.

Sohcltors for the appella,nts Archibald & Howell.~

Solicitors for thé tespondents: Ewart, Fzsher &

' | Wilson.
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JOHN M. MARTIN (DEFENDANT). vesers APPELLANT ;
AND

FRANK O. HAUBNER AND FRITZ
- W. HAUBNER (PLAINTIFFS)....... -

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

RESPONDENTS.

Statute of frauds— Memoranduwm in writing—Repudiating contract by.

A writing containing a statement of all the terms of a contract for the
sale: of goods requisite to constitute a memo. under the 17th
section of the Statute of Frauds may, be used for that purpose
‘though it repudlates the sale.’

APPEAL from a decision of the Court of Appeal for
Ontario (1), affirming the judgment of the Divisional
. Court in favour of the plaintiffs.

The action in this case was brought agalnst the de-
fendant Martin for the price of goods sold to him
through his agent, one Silberstein, who was also made

a defendant, the plaintiff's claiming alternatively as to
- him if it was found he was not Martin’s agent as the

latter alleged. All the eOu‘r'ts below held thathe was
.an agent, and he was not a party to the appeal. The
defendant Martin, besides denying the’ agency, averred

' that the goods werenever delivered to him, in answer

to which the pla,mtlﬁ's relied upon the following letter
from Martin as constituting a memorandum in writing

) suﬂi(nent to satisfy the Sta,tute of Frauds :

TORONTO 13th September 1894

, “L D. HAUBNER Esq,

"« 591 West 45th Street, Now York.
. “DEAR SIR, —In reply to yours of the 5th inst. I have
to say that M. Sllberstem only had lunlted 1nstruct10ns

*PRESENT —Sn' Hem'y Stronb C.J., and Taschereau, Sedgewmk
King and Gu-ouard JJv B .

(1) 22 Ont. App. R, 468.
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to. buy certain goods, and to a certain amount only.
Your draft has not been presented, and cannot be ac-
cepted, as I do not want the goods purchased by Sil-
berstein, and they are of no use to me. Iam advised
that the goods are here but have not interfered with
them, and they are subject to your order so far as I am
concerned. The goods shown by your invoice are not
what I wanted, and the amount is far in excess of the
value of the goods I did want.”
“ Yours, truly,
JOHN M. MARTIN

' The defendant claimed that as this letter repudiated
the sale it could not be relied on as satisfying the
statute even though it contained all the necessary
terms of a memorandum in writing under it. The
trial judge gave effect to this objection, but his decision
was overriiled by the Dlvlsmnal Court and the Court
of Appeal ' '

Robinson Q.C. and Macdonald for the appellant. To
 satisfy the statute the wrltmg must expressly admit
the contract by the agent or with the principal.
Cooper v. szth( ) Richards v. Porter (2). Bailey v.
Sweeting (3) is not opposed to this proposition. 1n
that case the deféendant expressly admitted the pur-
chase and the op1n10ns of their Lordships show that a
mere recital of the contract would not sufﬁce ‘
" The reference to the invoice is not sufﬁ(ﬂent to
identify the bargain, as the wrltmg itself states that it
does not show what the contract really was.  Buwton
v. Rust (4); T’Vzl/cmwn Ve Emms (5), are dlstn_iguish-
able

W. Cassels Q.C.. and w. H Blake for the respond-

ents. A ertmg may be suﬂicwnt to satlsfy the
(1) 15 Ea.st 103, (3) 9 C. B.N. S. 843.

(@) 6B.&C. 437 . . (4) L. R.7 Ex. 279.
"7 (5) L. R-T € P, 407,
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statute though it repudiates 11ab111ty Taylor v. Smith
{1); Buxton v. Rust (2). ’
" The invoice referred to in defen dant’s Tetter may be

- identified by evidence. Long v. Millar (3).

The judgment of the court was dehvered by:

THE C_H'IEF JusticE.—Upon the question of agency
I see no reason to diﬁ'er from the concurrent opinions
of every one of the seven learned ]udges before whom
this case came in the several courts below.

I had, it is true, originally, some doubts, but these
were entlrely dispelled by the able argument of Mr.
Blake, who convinced me that there was ample evi-
dence upon Which’ a jury, if the action had been tried
before such a trlbu_nal might reasonably and perhaps
ought to have found that fact established. Moreover,
I am of opinion that after the unanimous successive
findings of all the courts upon this .question of fact,
it ought not mow to be cons1dered open upon thls
third appeal

The remaining, questlon is as to the sufﬁc1ency of
the defence based upon the Statute of Frauds. I agree
with Mr. Justice Street that there was no actual re-
celpt of the goods or any part of them sufficient to take -
the case out ‘of the statute. That there was a sufficient
acceptance ‘there can be no doubt. ‘The selection and
approval of the goods by S1lberste1n was clearly
enough for that purpose. I am unable, however to
assént to the respondents’. pr0p051t10n that there Was
an actual rece1pt by Silberstein in New York when he
took the goods with the respondents assent fo deliver
them to a truokma,n for the purpose. of conveymg
them to the plaee of business of'the Merchants Despatch
Transportatlon Company by whom they were “to be '

(1) 193] 2Q. B.65. . ° (2) L. R.7 Fx. 220.
_(3)74C. B.D, 450.
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carried to Toronto. It is true that Silberstein paid the
cartage, but it is also apparent from the evidence that
the respondents never had the intention of parting
with their property until they were actually paid the
price, but on the contrary intended until then to retain
their control both.over the property and possession,
as they showed by taking the shipping note in their
own names and retaining it, thus withholding from
the vendee the document of title without the produc-
tion of which he could not procure delivery to himself.
The intention of the parties is the proper test in such
cases. Silberstein must therefore be considered as the
respondents’ agent in all that he did in handling the
goods in New York for the purpose of transportation.

Upon the other question, however, that on which
the judgments of the learned Chief Justice of the Com-
mon Pleas and of the Court of Appeal both proceeded,
namely, that there was a sufficient memorandum of the
contract in writing signed by the appellant to meet
the requirements of the 17th section of the Statute of
Frauds, I am of opinion that the respondents must
succeed in maintaining the judgment in their favour.
I have no doubt but that the letter of the 13th of Sep-
tember is such a memorandum. That letter refers to
the invoice in these words :

The goods shown by your invoice are not what I wanted, and the
amount is far in excess of the value of the goods I did want.

The cases of Wilkinson v. Evans (1); Baumann v.
James (2); and Taylor v. Smith (8), referred to in the
judgment of the Chief Justice of the Common Pleas, to
which may be added O’ Donohoe v. Stammers (4), are
authorities amply sufficient to warrant the introduc-
tion of evidence identifying the invoice produced as
that thus referred to in the appellant’s letter. Then,

(1) L.R.1C.P, 407. (3) [1893] 2 Q.B. 65.
(2) 3 Ch. App. 508. (4) 11 Can. 8.C.R. 358.
10
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from the invoice thus referred to, those particulars of
the sale, the names of the parties vendors and vendee,
the description of the goods sold and the price, which
are required to be in writing signed by the party to
be charged in order to come within the terms of the
statute, are all plainly to be ascertained. The reference
to the invoice is therefore just as effectnal as if every-
thing contained in it had been set forth in terms in the
body of the appellant’s letter.

The objection to this letter as constituting a sufficient
memorandum within the 17th section, upon which
Mzr. Justice Burton has founded his dissenting judg-
ment, is that a writing, though containing a statement
of all the terms of the contract requisite to constitute
a memorandum of the contract under the statute, can-
not be used for that purpose if it repudiates the sale.

TUpon both authority and principle I am of opinion
that this objection cannot be sustained.

The authorities, which include the cases of Wilkinson
v. Evans (1); Bailey v. Sweeting (2); and Buxton v.
Rust (8), are referred to in the judgment delivered in
the Common Pleas Division ; and to which may be
added the cases of Leather Cloth Company v. Hieronimus
(4); and Elliott v. Dean (5) ; are all in favour of the
respondent, and it would be impossible to allow the
appeal upon this point without rejecting these deci-
sions as authorities.

The text writers who on this branch of the law have
furnished us with treatises of exceptional ability are
of accord in approving these decisions. Blackburn on
Sales (6) ; Benjamin on Sales (7) ; Campbell on Sales (8).

Upon principle also it would appear clear that the
correct conclusion is that arrived at by the Court of

(1) L.R. 1 C.P. 407. (5) 1 Cab. & El. 283.
(2) 9 C.B.N.8. 843, (6) 2 ed. p. 63-65.
(3) L.R. 7 Ex. 282. (7) 4 ed. p. 228.

(4) L. R. 10 Q. B. 14C. (8) 2 ed. p. 314.
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Appeal. Whatever opinion may have been formerly
entertained, founded to some extent upon the difference
in the wording of the 4th and 17th sections of the
Statute of Frauds (the former section enacting that
“no action shall be brought” and the latter that “mno
contract shall be allowed to be good”), it is now
well settled, that the 1%th, like -the 4th section,
applies only to the proof and not to the forms or sol-
emnities of the contract. In Maddison v. Alderson (1),
Lord Blackburn said :

I think it is now finally settled that the true construction of the
Statute on Frauds, both the 4th and the 17th sections, is not to render
the contracts within them void, still less illegal, bul is to render the

kind of evidence required indispensable when it is sought to enforce
the contract.

In Britain v. Rossiter (2), Brett L.J. says :

In my opinion no distinction exists between the 4th and 17th sec-
tions of the statute.

See also Pollock on Contracts (3) ; Anson on Con-
tracts (4).

The 17th section therefore is not to be ip any way
regarded as prescribing the formalities of the contracts
to which it applies, but as enacting that in cases where
there has been no part payment or acceptance and ac-
tual receipt the contract is only to be proved by written
evidence of a particular kind, that is by a note or mem-
orandum thereof in writing, signed by the party to be
charged ; in other words, by an admission of its terms
in writing under the hand of the party against whom
the admission is to be used. The statute therefore
must be taken to have been designed to make provision
for what Best, in his Treatise on Evidence (5), calls
preconstituted proof.

(1) 8 App. Cas. 488. (3) 6 ed. p. 628.

(2) 11 Q.B.D. 127. 4) Ted. p. 7
(5) 8 ed. pp. 17-18.
(374
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Then, if this view is correct, it must follow that any
form of admission, provided it contains all that the
statute requires, which before the statute would have
been admissible if made by parol, must still be admis-
sible if it is in writing and signed by the party making
it. Now, irrespective of the statute, it can scarcely be

‘doubted that a statement by a party sued as a vendee

of goods, to the effect that an alleged agent of the vendee
had agreed to purchase from the vendor certain goods for
a certain price, would be admissible as evidence against
the vendee, although coupled with a repudiation of

" the authority of the alleged agent, and would be bind-

ing on him upon the agency being proved aliunde. No
doubt the whole conversation in which such a state-
ment might occur might he brought out by the party
making the admission, but the repudiation of the agency
could not be conclusive, and it would be open to the
other party to controvert it by other evidence, and
there could be no possible reason why the admissions
made by the party to his own prejudice should not be
used against him because coupled with a denial of his
liability. If this could be done irrespective of the
statute, then that enactment by requiring the admis-
sion to be in writing cannot have altered the law of
evidence as to the admissibility and effect of admissions,
which must be the same whether applied to written.
evidence required by the statute or to parol admissions
in cases to which the statute is inapplicable.
The appeal musl be dismissed with costs.

Appeal dismissed with costs.
Solicitors for the appellant : Macdonald & Cronyn.
Solicitors for the respondents: Blake, Lash & Cassels..
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PANY (PLAINTIFFS).....covvvnnnnnns .| [RESPONDENTs. 1896

¥ Y
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO, | Mar. 24,

Vendor and purcheser— Agreement for sale of land—Assignment by vendee—
Principal and surety—Deviation from terms of agreement—Giving
ttme—Creditor depriving surety of rights—Secret dealings with princi-
pal—Release of lands—Arrears of interesi— Novation—Discharge of
surety.

An agreement for the purchase and sale of certain specified lots of land
in consideration of a price payable partly in cash and partly by
deferred instalments on dates therein specified was subject to pay-
ments being made in advance of those dates under a proviso that—
“the company will discharge any of said lots on payment of the
proportion of the purchase price applicable on each.”

The vendee assigned all his interest in the agreement to a third party
by a written assignment registered in the vendors’ office and at the
time there were several conversations between the three parties
as to the substitution of the assignee as purchaser of the lotsin
the place of the original vendee. The vendorsafterwards accepted
from the assignee several payments upon interest and upon ac-
count of the principal remaining due from time to time as lots
and parts of lots were sold by him, and without the knowledge of
the vendee arranged a schedule apportioning the amounts of pay-
ments to be made for releases of lots sold based on their supposed
values, and in fact released lots and parts of lots so sold and con-
veyed them to sub-purchasers upon payments according to this
schedule and not in the ratio of the full. nnmber of lots to the
unpaid balance of the price and without payment of all interest
owing at the time sales were made. The vendors charged the
assignee with and accepted from him compound interest and also
allowed the assignee an extension of {ime for the payment of cer-
tain interest overdue and thus derlt with him in respect to the
property in a manver different from the provisions of the agree-
ment in reference to the conveyance of lots to sub-purchasers.

*PRESENT :(—Taschereau, Gwynne, Sedgewick,King and Girouard J7J,
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Held, that the dealings between the vendors and the assignee did not
effect a novation by the substitution of him as debtor in the place
of the original vendee, or release the vendee from liability under
the original agreemeut.

Held also, that though the course of dealing did not change the
relation of the parties to that of that principal creditor, debtor
and surety, notice to the vendors of the? assignment and
their knowledge that the vendee held the land as security for the
performance of the assignee’s obligations towards him, bound the
vendors so to deal with the property as not to affect its value
injuriously or impede him in having recourse to it as a security.

In a suit taken by the vendors against the vendee to recover intorest
overdue equitable considerations would seem to be satisfied by
treating the company as having got from the third party on every
release of a part of a lot the full amount that they ought to have
got from him on a release for an entire lot and as having re-
ceived on each transfer all arrears of interest.

In the absence of any sure indication in the agreement the ratio of
apportionment of payments for the release of lots sold should be
established by adopting the simple arithmetical rule of dividing
the amount of the deferred instalments stated in the agreement
by the total number of lots mentioned therein.

APPEAL from the decision of the Court of Appeal
for Ontario (1), reversing the decision of the Divisional
Court in favour of the defendant.

The agreement between the parties for the sale of
specified lots of land to the defendant was made on
the 20th March, 188y, and the defendant paid the cash
payment and the first instalment falling due six
months thereafter, and on the 2nd December, 1889,
took a bond of indemnity from and gave an assignment
to one Henderson, who was added in action as a third
party, of “ all his interest in the agreement and the lands
therein described.” The assignment was drawn by
the plaintiffs and registered in their books but there
was no written consent by the plaintiffs to the assign-
ment, although in their ledger account with the
defendant they added the words “ now Elmes Hender-

(1) 22 Ont. App. R. 151.
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son.” The plaintiffs and the third party then made
a schedule of payments for the release of lots, with-
out communicating with the defendant, basing the
amounts on the supposed value of the lots respect-
ively. The plaintiffs used this schedule as the rule of
apportionment in the release of lots or half lots by
the third party, and did not insist upon the payment
of interest in arrear in some cases. Plaintiffs also
received interest on account from the third party from
.time to time and in some instances allowed interest to
remain in arrear, the third party being charged with
and paying interest upon such interest, and later an
extension of time was granted for the payment of other
overdue interest. On 26th May, 1892, the plaintiffs
demanded payment of interest then in arrear from the
defendant, and brought the present action against him
-in March, 1893, for arrears of interest due under the
agreement from 20th March, 1891, to the date of suit.
The defendant sought to establish that the dealings
between the plaintiffs and the third party had extin-
guished his origindl liability by novation, and obtained
an order making the assignee a third party to the suit
as having been substituted in his place as the plain-
tiffs’ debtor. The defendant also claimed that the
. effect of the transactions which had taken place was
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to establish the relations of creditor, debtor and surety -

respectively as between the plaintiffs the third party
and himself, and that he had been released as surety
by the giving of time, the alteration of the terms of
payment, the sales of portions of lots and the accept-
ance of redemption money according to the schedule
instead of in proportion to the number of the lots
mentioned in the agreement. The pla ntiffs’ action was
dismissed by the trial judge on the ground that the
defendant had become a surety and been released. On
appeal the court held that even if the defendant had
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become a surety he was not wholly released through
the plaintiffs’ conveyances of parts of lots and exten-
sion of the time for payment of interest in arrear, but
that he was merely released as to the interest in arrear
when the lots were conveyed and the extension of time
given, and was entitled to credit for the full proportion
of purchase money of the lots of which parts only had
been conveyed.

Kerr and Rowell for the appellant. The company
agreed to accept Henderson as their debtor and Wilson
was discharged. Hart v. Alezander (1); Lindley on
Partnership (2); Bank of Australasia v. Flower (8);
Holden v. Hayne (4).

If there was not a novation Henderson by the assign-
ment becume primarily liable to the company and
Wilson his surety. Shaw v. Foster (5) ; Muttlebury v.
Taylor (6) ; Allison v. McDonald (7) ; and being a surety
he was discharged by the giving of time to his princi-
pal. Oriental Financial Corporation v. Overend, Gurney
& Co. (8); O'Gara v. The Union Bank (9).

Kerr Q.C. for the respondents: There was 1o agree-
ment by the three parties that Henderson should take
Wilson's place and be liable instead of him to the com-
pany. See Harris v. Farwell (10); Inre Head (11);
Aldous v. Hicks (12).

The relation of principal and surety could not be es-
tablished without the assent of the company. Swire v.
Redman (18); Birkett v. McGuire (14).

(1) 7 C. & P. 746. (8) 7 Ch. App. 142.
(2) 6 ed. p. 255. (9) 22 Can. S.C.R. 404,
(3) L.R. 1 P.C. 27. (10) 15 Beav. 31.

(4) 1 Mer. 47. (11) [1893] 3 Ch. 426.
(5) L.R. 5 H.L, 32L (12) 21 O.R. 95.

(6) 22 O.R. 312, (13) 1 Q.B.D. 536.

(7) 23 Can. 8.C.R. 635. (14) 7 Ont. App. R. 53.
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Even if it did exist there was nosuch giving of time 1895
to Henderson as would discharge Wilson, the alleged wiisox

surety. See Davis v. White (1). THE TaxD

SECURITY

TASCHEREAU J.—I am of opinion that this appeal OOENY'

should be dismissed with costs for the reasons stated
by Mr. Justice Osler in the Court of Appeal.

GwYNNE J.—The cases relating to the release of a
surety by reason of the dealings of a creditor with the
principal debtor have no application in the present
case. The cases cited and relied upon do not, in my
opinion, warrant the conclusion that upon the assign-
ment by Wilson and Rankin to Henderson of their
rights and interest in the contract between Wilson and
the Land Security Co. for the purchase and sale of the
lands therein mentioned, and in the said lands under
that contract, Henderson became a principal debtor to
the Land Security Company for the amount due to them
under Wilson's covenant, and that Wilson became
thenceforth surety only for the payment by Henderson
as such principal debtor. The only question which
remains, is whether, upon any other principle than
that affecting the relationship of principal debtor,
surety and creditor. the mode in which the land was
dealt with by the Land Security Company and Hen-
derson under the clause in the original contract with
Wilson as to releasing parts of the land, discharges
Wilson from all liability under his covenant now
sued upon, and I am of opinion that it does not. If
the dealings between Henderson and the Land
Company as to releasing parts constituted any
excess of the authority purported to be given
in that matter by Wilson’s contract with the
Land Company, such excess, if any, in the absence of

(1) 16 Gr. 312,
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1896  the relationship of principal and surety could affect
Witson Wilson’s liability under his contract only to the extent
THEvLAxD of the damage, if any, which was sustained by Wilson
Sourrry by reason of the dealings of Henderson and the Land
COENY' Company in the matter being in excess of the authority
Gwynne J. in that behalf contained in Wilson’s contract with the
" Land Company.

There is nothing in those dealings, nor in the evi-
dence, to justify the inference contended for by the
appellant that a novation had taken place, and that
the Land Company had accepted Henderson as their
debtor in the place of Wilson, y

While I entertain doubt whether the mode of deal-
ing which Henderson and the Land Company adopted
as to the release of parts of theland was not authorized
by the terms of the contract with Wilson, I concur in
the view taken by my brother King on that point, and

that the appeal must be dismissed with costs.

SEDGEWICK J.—I consider that this appeal should
be dismissed for reasons stated in the written notes
prepared by Mr. Justice King.

King J.—I think that the appeal should be dis-
missed, and for the reasons given in the opinions of
Mr. Justice Osler and Mr. Justice Maclennan. As to
the alleged novation by substitution of Henderson as
debtor in Wilson's place, it would be very mischievous
if loose conversations such as those relied on to prove
a novation were to displace the obligations of a formal
contract of purchase. The evidence wholly fails to
establish an assent of the three parties to the ex-
tinguishment of Wilson’s liability, and the substitution
therefor of Henderson’s. The alleged contract for the
giving of time by the Company to Henderson, the
assignee of Wilson, has also not been proved, and so
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the contention on this point fails apart from any ques-
tion as to the effect of it if there had been the contract
in fact.

The learned counsel for the appellant directed his
principal attack upon the judgment upon the point as
to the effect of the Land Company dealing with Hend-
erson in respect of the land in a way not directly in
accordance with the terms of their contract with
Wilson, and without his knowledge or consent.

The learned judges were of opinion that there wasa
variation from the terms of the contract, but thought
that its effect was not to discharge Wilson entirely
but merely to entitle him to certain relief.

It is claimed for the appellant that upon the assign-
ment of the benefit of the contract to Henderson, and
notice to the company, then the company, Henderson
and Wilson stood to each other in the relation of
creditor, principal debtor and surety.

The class of cases of which Rouse v. Bradfmd Bank-
ing Co. (1), is a most recent example, holds that:

‘When two or more persons bound as full debtors arrange, either at
the time when the debt was contracted or subsequently, that inter se
one of them shall only be liable as a surety, the creditor after he has
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notice of the arrangement must do notbing to prejudice the interests

of the surety in any question with his co-debtors.

In terms this is not applicable to the case of a vendor
and vendee of land and an assignee of the vendee.
Ordinarily there is no obligation of the assignee to the
vendor to pay the purchase money. The vendor has a
right to say to the purchaser or to any one in under
him: “Either pay me the purchase money or lose the
estate (2).” And this is what is done in a suit for
specific performance, and what was done in Holden
v. Hayn (8), cited by the appellant, and all that was

(1) [1894] 2 Ch. 32. (2) Lysaght v. Edwards2 Ch. D.

499.
(3) 1 Mer. 47.
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directly decided there was that under the circumstan-
ces and upon the allegations of the bill the original
purchaser was an unnecessary party to the suit.

Still when the Company were informed that Wilson
had assigned the benefit of the contract, and knew (as
it is clear they did know) that as between the purchaser
and the assignee the latter was to pay the purchase

.money, and thatthe land wastheir purchaser’s security

for the performance of the assignee’s obligation to him,
they became bound in any dealings that they might
have with the assignee in reference to the contract be-
hind the back of the vendee, to respect the known
rights of their purchaser and not to affect his security
or prejudice his interests in any question with his
assignee.

Clearly they would have no right to do anything
that might affect the value of the land as a security to
him, or impede him in having recourse to it. He was
entitled, as a plain matter of contract, to get the land
as it was agreed to be given, subject to any dealings
with Henderson respecting it that might have taken
place in accordance with the terms of the original
contract.

Now Henderson, as assignee, was entitled (as Wilson
would have been) to a release of a whole lot or of half
a lot on payment of the proper proportionate amount
for the whole of a lot. But he was not entitled to claim
a release of half a lot on payment merely of a propor-

. tionate amount for such half lot. Such an arrange-

ment carried out as to all the lots might result in leav-
ing one-half the purchase money charged upon an
aggregation of half lots, which to the original vendee
would manifestly be an inferior, and certainly would
be a different, security from that contemplated, because
a security upon different property.
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But the agreement contemplated the apportioning of
the charge upen the land and soa dealing with any lot
differently from the terms of the original contract does
not affect the rest of the lots.

Now the release of a half lot cannot be complained
of What is properly to be complained of is the attempt
to enforce a charge greater than it should be under the
provisions of the contract. Equitable considerations

. would seem to be satisfied by treating the company as
having got from Henderson the full amount that they
ought to have got from him on arelease of an entire lot.

The result would be the same if the land were treated
as a pledge in the vendors’ hands and they were being
charged for defaults in respect of it. Having regard
to the provision for severing the charge the default
would lie in releasing single lots at too small a sum.

The cases respecting the effect of an alteration of

the original contract between a creditor and principal
debtor without consent of a surety are not applicable,
if for no other reason, because in point of fact there
was no original contract between the Company and
Henderson.

I agree with the direction that the Company is
bound to treat the interest in arrear at the time of the
transfers as having been paid. The purchaser could
not claim the release of any portion of the property
while in default in respect of interest. '

Then as to the ratio of apportionment for the release
of lots, clearly what was called for was arule admitting
of prompt and ready application. Market value would
entirely fail in affording such a rule. In the absence
of any sure indication in the instrument, the simple

arithmetical rule is to be adopted as being upon the-

whole less objectionable than any other.
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1396 I think, therefore, that the judgment should be

Witsox affirmed, and the appeal dismissed.
.
THE LaND
Securiry  (GIROUARD J. concurred.
~ COMPANY.

K'_-J Appeal dismissed with costs.
mg .

Solicitors for appellant: Kerr, Bull & Rowell.

Solicitors for respondent : Kerr, Macdonald, David-
son & Paterson.

Solicitor for third party (by order) : N. Farrar David-
son.
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ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Lessor and lessse—Water lots—Filling in—* Buildings and erections ’'—
 Improvements.”

The lessor of a water lot who had made crib-work thereon and filled
it in with earth to the level of adjoining dry lands and thereby
made the property available for the construction of sheds and
warehouses, claimed compensation for the works so done under a
proviso in the lease by the lessor to pay for “buildings and erec-
tions ” upon the leased premises at the end of the term.

Held, affirming the judgment of the Court of Appeal, that the crib-
work and earth-filling were not “buildings and erections ”’ within
the meauing of the proviso.

APPEAL from the decision of the Court of Appeal for
Ontario (1) reversing the judgment of the Chancery
Division of the High Court of Justice and restoring
the report of the Judge of the County Court

The action was brought against the assignee of the
plaintiff’s lessor to compel him to renew the lease of a
water lot on the Esplanade at Toronto. 'When the case
came on for hearing the claim for renewal was aban-
doned and by consent of the parties the case was
referred to the Judge of the County Court for the
County of York for trial of the remaining issues, the
main question for decision being as to what compen-
sation the plaintiff was entitled to under a proviso in
the lease which was as follows:

*PrESENT :—Tascherean, Gwynne, Sedgewick, Kingand Girouard JJ.

(1) 22 Ont. App. R. 415,
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“Provided always, that instead of granting such

Apamsoy other lease it shall and may be lawful for the said

v.
RoaERs.

party of the first part, his heirs or assigns, at the
expiration of the term hereby granted, to take the
buildings and erections that shall or may then be on
the said demised premises at such price or sum as
shall be fixed and determined on by three persons to be
chosen in the same manner as above provided for the
purpose of determining the increase ground rent of
the said demised premises.”

There was also a question as to the area of the property
included in the lease. The plaintiff claimed payment
for crib-work and earth-filling done upon the leased
premises to raise the level to that of the Esplanade and
make the property available for the construction of the
buildings that could be used as sheds and warehouses.

The County Court Judge decided in the first place,
that upon the premises actually leased there were no
“buildings and erections” for which the plaintiff
could claim payment within the meaning of the proviso
in the lease, and secondly, that a certain extension or
added portion of the property was not covered by the
lease and consequently was not affected by the provi-
sions therein as to payment for “buildings and erec-
tions ” in any event.

The Chancery Divisional Court reversed this judg-
ment upon both points, but upon appeal the judgment
of the Chancery Division was set aside and the former
decision affirmed.

A statement of the material facts will be found in
the judgment of His Lordship Mr. Justice Gwynne
on this appeal.

Laidlaw Q.C. for the appellant referred to Lloyd on
Compensation (1) ; London and Canadian Loan Co. v.
Warin (2) ; Grier v. The Queen (3).

(1) 6 ed., p. 24. (2) 14 Can. 8. C. R. 232.
(3) 4 Ex. C. R. 168.
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Robinson Q.C. and Macdonald Q.C. for the respond-
ent.

TAscREREAU J.—In my opinion this appeal should
be dismissed, with costs, for the reasons given by Mr.
Justice Burton in the Court of Appeal. ,

GwYNNE J.—On the 9th of September, 1828, a cer-
tain water lot in the Bay of Toronto, designated as lot
letter I, was granted in fee simple by metes and bounds
in the letters patent granting the same set out, to one
Ulrich Howard in fee simple. This lotextended from
a certain line on the shore described in the letters
patent to the precise distance of ten chains in a south-
erly direction into the waters of the bay. This
water lot became vested in one Sarah Ann Boulton
in fee simple in June, 1840. In the month of February,
1840, all the land covered with the waters of the bay
lying south of the southerly limit of the said water lot
and of other water lots for which letters patent had
been granted by the Crown to a line therein described
as drawn across the bay from the late French fort west
of Toronto garrison Common to Gooderham’s windmill
(since called the windmill line), was granted by letters
patent from the Crown unto the corporation of the city
of Toronto in fee simple upon certain trusts therein
mentioned and among those upon trust that an esplan-
ade should be constructed nupon a line designated on
a plan accompanying the said letters patent of such
material and according to such plan as should be de-
vised, ordered and directed by the mayor, aldermen
and commonalty of the city of Toronto, in common
council assembled ; and upon trust further to convey
and assure to the parties entitled to the water lots
theretofore granted all that portion of land covered
with water granted to the city which lay south of

II
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such previously granted water lots up to the said
windmill line, subject however, to such general regu-
lations as should affect the whole of the said land
covered with water granted to the city,and to the pro-
visos and conditions in the said letters patent con-
tained as to the construction of the said esplanade and
otherwise. The said letters patent have not them-
selves been produced, nor consequently the plan an-
nexed thereto, but in lieu of the letters patent an ex-
tract therefrom suflicient for the purpose of the present
case, and in lieu of the plan referred to in the letters
patent a plan has heen produced which has been
sworn to be in precise correspondence therewith, and
has been accepted as such, and also a copy of a plan
registered in the Registry office, in the month of June,
1841, upon both of which the water lots granted pre-
viously to the letters patent of February, 1840, are
designated by their respective letters placed on the
northerly part of such water lots; and the pieces of
land covered with water lying to the south of such
previously granted water lots, and which were granted
to the city by the letters patent of 1840, are designated
by numbers placed at the southern extremity thereof
on the windmill line; the piece so granted lying
south of the said water lot, letter I, being numbered
26, while the letter I is put on the plan on the north-
erly extremity of the water lot as granted to Ulrich
Howard. In the year 1858, the esplanade mentioned
in the said letters patent had not yet been constructed,
or indeed begun, and the corporation of the city of
Toronto petitioned for and procured to be passed an
Act, 16 Vic. ch. 219, whereby after reciting the said
letters patent and that licenses of occupation had been
issued to the city of certain other parcels of land
covered with the waters of the said bay, under orders
in council in the preamble of the Act mentioned, it
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was enacted that it should be lawful for the corpo-
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ration of the city to contract with such persons or per- Apamson
son as might be willing to erect and build an esplanade 5 =

in front of and upon the water lots in the said city as de-
scribed in the preamble of the Actand the letters patent
and licenses of occupation therein recited, of such
material and according to such plan as the corporation
might have adopted or should adopt regarding the
same, according to the provisions of the said letters
patent. The Act then made provision for ascertaining
the cost, after the completion of the esplanade, which
each owner of a water lot should be chargeable with"
for the construction of the esplanade across his lot, and
then by clause 7T it was enacted—

that so soon as the said esplanade shall be completed in the manner
above mentioned, and the general regulations as to buildings and im-
provements under the direction of the corporation npon the system
devised by themn shall have been complied with, the mayor, aldermen
and ecommonalty of the said city of Toronto shall forthwith convey
to the several and respective owners of the said water lots entitled to
the same under the said letters patent, the several and respective
pieces, parcels and strips of land set forth and described in the said
letters patent and designated on the map or plan thereto annexed.

The esplanade not having been yet completed, an-
other Act was passed on the 10th June, 1857, 20 Vic.
ch. 80, intituled

an Act to amend the Act conveying to the city of Toronto certain
water lots, with power to the said city for the construction of an
esplanade and to enable the said city to locate the Grand Truuk rail-
road and other railroads along the frontage of the said city,—

whereby it was among other things enacted in its 4th
clause as follows:

And whereas the property directed by the letters patent of the
21st February, 1840, mentioned in the said Act to be conveyed to the
said water lot owners therein referred to, was intended as coinpensa-
tion for the land which might be taken from them respectively for
the esplanade and for the expense of making so much thereof as
should be made on the land taken from them respectively. Be it

1134

Gwynne J.
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enacted that the owners be charged with their respective shares of such
expense, and if any such water lot owner or person having estate in
any such water lot shall be dissatisfied with any such compensation,

RoG;ERS_ his claim to a further allowance shall, if not agreed upon, be deter-

Gwynne J.

mined by arbitration,

(as provided in the Act). Now, up to this time it is
apparent that the owner of water lot letter I had ac-
quired no estate in the land covered with water lying
south of that water lot, which had been vested in the
corporation by the letters patent of 1840. When,
therefore, Mrs. Sarah Ann Boulton, by the indenture
of lease in evidence, bearing date the 17th August,
1858, demised to George Carey and his assigns the
water lot I in front of the “ market square reservation”
(the precise description by which the lot was granted
in 1828 to Ulrich Howard), “together with the houses
and buildings thereon erected,” it is quite obvious that
nothing beyond the said water lot as the same was
granted to Ulrich Howard, together with the build-
ings thereon at the time of the execution of the inden-
ture of lease of the 17th August, 1858, passed by the
demise therein contained, and that neither George
Carey nor his assigns acquired any interest in ithe land
covered with water lying south of the said water lot
I granted to the city of Toronto by the letters patent
of 1840. This indenture of lease contained a coven-
ant for a renewal lease of the said premises at the ex-
piration of the term thereby granted for a further
term at such increased ground rent as should be fixed.
by arbitration in the manner specified in said inden-
ture ; provided always that instead of granting such.
renewal lease it should be lawful for the lessor, her
heirs or assigns to take the buildings and erections.
that should then be on the said demised premises at
such price or sum as should be fixed by arbitrators in the
same manner as was provided for determining the in--
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creased ground rent. 1t also contained a covenant to 1896
convey the said demised premises in fee simple, free Apaisox
from encumbrances, to the lessee, his heirs or assigns, RoGuRS.
upon payment of $3,150 over and above all rent at any —
time within the first fifteen years of the term by the Gwynne J.
indenture of lease granted, subject to the condition
following :

Provided always, and it is hereby declared that time is the essence of
this covenant to convey, that unless the said purchase money be
fully paid within the first fifteen years of the said term the said
party of the second part, his heirs and assigns, shall be absolutely de-
prived and foreclosed of all right to purchase the said premises, and
shall have no claim or title either at law or in equity to acquire the
fee simple thereof. ‘

One A. M. Smith became possessed of the term
granted by the said lease and entitled to the benefit of
all the covenants therein contained by assignment of
the said indenture, &c., from the said George Carey,
bearing date the 18th April, 1857. Upon the 24th
November, 1864, Sarah Ann Boulton the owner in her
lifetime of the said lot letter I, and as such upon the
completion of the said esplanade entitled to a convey-
ance from the city of Toronto, in fee simple, of the
piece of land covered with water lying to the somth
thereof to the windmill line, under the provisions of
the said letters patent of February, 1840, and of the
said Acts of Parliament relating to the construction of
the esplanade, being dead, the corporation of the city
of Toronto by deed of the above date expressed to be
made in pursuance of the statutes relating to the
Toronto esplanade, granted and conveyed to the said
A. M. Smith, describing him as “ water lot owner or
assignee and vendee of a water lot owner” over and
across or in front of whose lot the esplanade has been
built, and to his heirs and assigns, ‘‘ the piece of land
covered with water lying in front of the said water lot
letter I, and between it and the windmill line.”
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1896 Smith was not then the owner of the said water lot
Apamson letter I, and consequently was not entitled to have had
Rogims. the said piece of land covered with water lying to the

south thereof conveyed to him, as he had not then
availed himself of the right of purchase vested in him
under the covenant in that behalf in Mrs. Boulton’s
lease to Carey assigned to Smith. The deed doubtless
was made in favour of Smith because of that covenant,
three years of the period within which the right if
exercised must be exercised had yet to run, and because
of the fact that Mrs. Boulton the owner of the lot I
was then dead. In this deed the water lot letter I is
erroneously stated to have been described and marked
on a map or plan of the said water lot made by Thomas
Young, architect, dated June, 1840, as lot no. 26. As
already pointed out the piece that wasso marked with
the no. 26 was the plece lying south of the said water
lot letter I granted to the city of Toronto by the letters
patent of February, 1840, while on the same map or
plan the lot as granted to Ulrich Howard is marked
with its letter I. But it is quite plain from the deed
that what passed thereby was the piece south of water
lot I and between the south limit thereof and the
windmill line. Smith did not within the fifteen
years allowed by the covenant in the lease to Carey as

Gwynne J.

to purchase and sale exercise his right of purchase,
and such right by the express terms of the lease con-
taining the covenant absolutely ceased and the coven-
ant in relation thereto became null and determined
upon the 1st June, 1868, and thenceforth at least, if not
from the date of the conveyance from the city in
November, 1864, Smith held the piece of land covered
with water so conveyéd to him upon trust for the
owner in fee, of-the said water lot I, whereof Mrs.
Boulton was seized at the date of her lease to Carey.
Upon the 20th November, 1872, the trustees of Mrs.
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Boulton’s will by indenture of bargain and saleofthat 1896
date conveyed to one John Boulton in fee the said Apamsox
water lot I by the description contained in the said RoamEs.
lease of August, 1858, to Carey subject to the terms of —
that lease, and by indenture dated the 1st June, 1875, GWE J.
Smith who was then seized of the piece of land covered
with water lying south of the said water lot I, in trust
for the owner in fee of said water lot I, conveyed the
same to the said John Boulton, the then owner in fee
of said water lot I, in fee by the same description as is
contained in the conveyance of November, 1864, from
the city to Smith, and by the same description the
said John Boulton by indenture of lease, dated the 2nd
June, 1875, demised at a nominal rent of 20 cents the
same piece of land covered with water lying south of
water lot I, for a term of years terminating on the 1st
day of June, 1893, subject however to the same right
of renewal and covenants in respect of renewal as are
contained in the lease of the 17th August, 1853, from
Mrs. Boulton to Carey in respect of the piece of land
thereby demised, and the lease contained this further
provision, that the premises demised by this lease and
the premises demised by the lease of August, 1853, for
the purpose of determining the value of the increased
ground rent to be paid on renewal and the value of
the erections and buildings to be paid for in default of
renewal should be regarded as one property and as if
the whole had been demised by the lease of August,
1853.

Now by an indenture dated the 26th day of October,
1874, Smith demised to one James Adamson for a term
ferminating on the 23th May, 1898, so much of the
said water lot I as lay to the south of the esplanade
by the following description:

All and singular all that part of water lot I in front of the market
square reservation in the said city of Toronto lying south of Espla-
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nade street having a frontage on Esplanade street of about sixty-six
feet, more or less. /

This indenture contained a covenant for renewal at
an increased ground rent or instead thereof for pay-
ment of the value of all buildings and erections thereon
in the precise terms contained in the lease of 17th
August, 1853. Both Smith and Adamson are now
dead and what they may have contemplated to be the
premises covered by this instrument we have no means
of knowing save by the expressions used in the instru-
ment, and this indeed is what in any case must alone
determine the construction to be put upon the instru-
ment; and that as it appears to me clearly is that it is
nothing more than a sub-lease of so much of the water
lot demised by the lease of August, 1853, as lay to the
south of the esplanade and that consequently it does not
cover any part of the piece of land covered with water
lying south of the water lot letter I granted to the city
by letters patent of February, 1840, and conveyed by
the city to Smith in November, 1864, and by Smith to
Boulton the owner in fee of said water lot I in June,
1875, and then leased by Boulton to Smith. It cannot
be assumed that Smith who in October, 1874, held the
land covered with water lying south of lot letter I, with-
out any beneficial interest himself therein but as trustee
to convey it to the owner in fee of the water lot I, con-
templated leasing that piece of land as if he was the
beneficial owner in fee thereof Even had he been
such owner in fee he might have retained in himself
the land covered with water south of lot I in its then
condition as affording access by water to the lot I, and
if that had been his intention the language of the lease
of October, 1874, is admirably adapted to express such
intention. Smith had no beneficial interest in the
land covered with water south of the water lot I ex-
cept under the lease from John Boulton of the date of
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the 2nd of June, 1875, and as that piece of land covered 1896
with water was of no use to any one save only the ADAMSON
occupant of the water lot I, Smith might well have , =
“permitted Adamson without objection to make what —
use of it he should think fit during the continuance GWy_fl_lf T
of the sub-term demised to him of the waterlot I; but
however this may be we must, upon the construction
of the instrument of 26th October, 1874, hold that it -
operated only as a sub-lease of so much of the water
lot I granted to Ulrich Howard and described in
the lease of August, 1858, as lay to the south of the
esplanade.

Now it is here to be observed that by the plans pro-
duced and the scales therein stated as being.the scales
upon which the plans are drawn, the water lot I, as
granted to Ulrich Howard, appears to have extended
about 820 feet, but no more, measured along the eastern
limit of the said water lot in a southerly direction
from the south limit of the esplanade as it was con-
structed. TUpon the piece of land covered with water
lying south of the said water lot I, James Adamson
appears to have erected in his lifetime some temporary
structure on piles which was destroyed by fire, and a
similar structure was erected in its place which was
also destroyed by fire, and after his death the present
plaintiff as administrator of James Adamson, deceased,
in 1885, filled up with earth the land covered with
water south of the water lot I to the windmill line
and protected the same with crib-work filled with
stone, which by a map or plan produced is shown to
have been constructed in the waters of the bay south -
of the windmill line, and by an indenture dated the
27th day of May, 1887, purported to demise to one
Lister Nicholls, for a term expiring on the 27th May,
1898, all that piece of land covered with water, *“ being
part of lot number twenty-six, opposite water lot let-



170

1896
ADAMBON
v,
RoaERs.

Gwynne J.

SUPREME COURT OF CANADA. [VOL. XXVL

tered I, &c.,” more particularly described in the said
indenture by a description of which the point of
commencement is stated to be 395 feet 10 inches
measured in a southerly direction from the south limit
of the esplanade along the eastern limit of the said lot;
and from that point the piece demised is stated to ex-
tend southerly one hundred and eighty-eight feet and
nine inches to the windmill line.

Now, although this indenture correctly describes
the piece of land covered with water, which is ex-
pressed to be thereby demised as being part of a piece
of land covered with water lying south of and opposite
to water lot lettered I, yet strange to say the title of
the lessor thereto is in the indenture recited to be the
indenture of the 26th of October, 1874, which does not
profess to relate to any land covered with water lying
south of, or opposite to, the water lot lettered I, but only
to so much of that water lot lettered I itself as lay south
of the esplanade and nothing more. The rent reserved
by this lease is $375 a year for about two-thirds of the
land covered with water which was demised by John
Boulton to Smith at 20 cents per annum. It is obvious
that this rent of $375 is calculated upon the increased
value of the water lot by reason of its having been
filled in with earth and made dry land and in six
years that rent would go far to pay, if it would not
wholly pay, the expense of filling in the lot and making
it*dry land.

In this instrument the above plaintiff covenants that
in case Smith, his heirs, executors, administrators or
assigns, should refuse to renew- the term granted by
the indenture of the 26th October, 1874, then that
Nicholls, his executors, administrators or assigns, should
be entitled to receive from the plaintiff, his executors,
administrators or assigns, or from the estate of the said
James Adamson, deceased, the value of the improve-
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ments made by Nicholls, his executors, administrators 1896
or assigns, and then standing upon the premises de- Apamsoxn
mised by the indenture of the 27th May, 1887, to the Roumts.
extent that Smith, his executors, administrators or —
assigns, shall be held bound to pay on account of or in Gwynoe J.
respect thereof ; so that if Smith or his assigns should
not be liable to pay anything for such improvements
by reason of the premises upon which they should be
standing, not being comprised in the indenture of 26th
October, 1874, as not being part of the lot lettered I
thereby demised, then in the language of this covenant
there would be no liability thereunder resting upon
the plaintiff or the estate of James Adamson.

James Adamson in his lifetime by an indenture
dated the 26th day of February, 1875, had demised to
Christopher and Robert A. Wilson a piece of the water
lot I included in the lease of the date of 26th October,
1874, being composed of the north-west corner of that
part which lies south of the esplanade, measuring along
the south limit of the esplanade about 89 feet and ex-
tending southerly along its western boundary line
62 feet.

Then by indenture dated the 20th December, 1887,
the plaintiff as administrator of James Adamson pur-
ported to demise to one Ray for a term of years expir-
ing on the 27th May, 1898, all the land lying adjoining
upon the north to the piece described in the indenture
of the 27th May, 1887, up to the southerly limit of the
esplanade, exclusive of the piece described in the
indenture of the 26th February, 1875. The south-
eastern angle of the piece described, which is
the north-eastern angle of the piece described in
the indenture of the 27th May, 1887, is stated to be
895 feet 10 inches south of the esplanade. That point
is fully '75 feet south of the southern limit of the water
Jot lettered I; to the extent of such 75 feet the land
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1896  lying north of and adjoining to the piece described in
Apamsoy the indenture of the 27th May, 1887, was not covered
Roasgs, PY the description inthe indenture of the 26th October,

— 1874, The water lot lettered I extended on its eastern

'GWy_lf_e I limit no further than 320 feet south of the esplanade;
all south of that to the windmill line constituted
what always had been known as a water lot lying
south of the water lot lettered I, and which on the
maps or plans referred to as made in 1840 was marked
as an independent water lot known as no. 26, south of
and opposite to water lot lettered I.

This indenture also contains a covenant by plaintiff
that the lessees, their executors, administrators and
assigns, shall be entitled to receive notice of the arbi-
tration provided for in the indenture of the 26th
of October, 1874, and to attend such arbitration and
give proof of the value of their improvements and
shall be entitled to receive the amount awarded in
respect of such improvements—and thus their right to
recover for their improvements is restricted to the limit
of the liability of Smith and his assigns under the in-
denture of October 26th, 1874. All the interest of the
lessees under the above indentures executed by the
plaintiff as administrator of James Adamson, deceased,
as also all the interest of the lessees under the inden-
ture of the 17th August, 1858, and under the indenture
of lease of the 2nd June, 1875, from John Boulton
to Smith, are vested in the defendant who has either
built himself or purchased at an outlay of several
thousand dollars all erections and buildings standing
upon the whole of the pieces of land and land covered
with water comprised in the said several indentures,
using the terms * erections and buildings ” as relating
to structures, of whatever nature they may.be, erected
upon the ground demised and not constituting part of
the ground itself; and the sole question before us upon
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this appeal is whether the plaintiff as assignee of all 1896
the estate and interest of Smith and subject to the lia- Apzwsox
bility incurred by him by his covenants in the inden- Rooas
ture of the 26th October, 1874, is under those covenants ——
or any of them liable to pay to the estate of James A dam- Gwy_n_lf J.
son for filling in such part of the land covered with
water as may have been filled in with earth and made
dry land by James Adamson in his lifetime, if any
there was, or by the plaintiff as administrator of his
estate since his death ; in other words whether such fill-
ing in and conversion of land covered with water con-
stitutes an erection or building onthe demised premises
on the 28th May, 1893, when the term granfed by Mrs.
Boulton by the indenture of the 17th August, 1853,
expired ; and in my opinion, as already expressed, the
indenture of the 26th October, 1874, does not affect
any land or land covered with water south of the
water lot lettered I, that is to say, it does not cover
any part of the land granted by the letters patent of
1840 ; it operated simply as a sub-lease of so much of
the land demised by the indenture of 17th August,
1858, as lay south of the esplanade; Smith’s covenant
therein, therefore, has no relation to any of the land
covered with water granted by the letters patent of
1840, as being south of the said water lot lettered I.

But as part of the filling in of land covered with water
and the conversion thereof into dry land may have
been upon a part of the said water lot lettered I, that
is, may have been done within about 320 feet of the
south limit of the esplanade, it becomes necessary to
determine whether such filling in and conversion of
land covered with water into dry land constitutes an
“ erection or building ” as those terms are used in the
indentures of 17th August, 1853, and 26th October
1874. The language in both isidentical, and although.
there are covenants in the former whose subject and.
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context seem to put the question beyond all doubt if
arising upon the indenture of August, 1853, against
the lessor of that indenture, her heirs or assigns, still
I think the construction of the covenants in both
instruments relating to payment for *¢
buildings which may be on the demised premises” at
the close of the terms granted must be the same,
the language of both of those covenants being
the same. In both instruments the above words
must be construed in the ordinary acceptation
of the terms “erections and buildings” and so con-
strued no one would understand that the ground
itself or any part of the ground upon which an “erec-
tion ” or “ building ” or structure of any kind should be
erected, should constitute the erection or buildings
upon the ground, but the language of the covenants
seems very plainly to exclude such a construction.
For the purpose of determining the increased ground
rent to be reserved upon a renewal lease the demised
premises are to be valued in their then condition as if

erections and

there were no * erections or buildings” thereon, and as
the absolute property of the lessor-out of which the
rent 1o be reserved is to issue; then the lessor’s cove-
nant ig that if he will not demise such his absolute
property at the increased rent ascertzined by arbitra-
tion he—

will teke the buildings and erections that shall or may then be on
the said demised premises at a price to be fixed by arbitration

in the same manner as above provided for determining
the increased ground rent to be reserved on a renewal
lease of the ground, the lessor’s absolute property.
From this language it is apparent that the demised
premises, that is to say, the ground in its then condi-
tion and the buildings and erections thereon are
regarded as being wholly distinct from each other and
are to be valued the one as the property of the lessor
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and the other as the property of the lessee until paid
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for by the lessor. Being'so distinct it is impossible to Apamsox

say that the ground or any part thereof which is the
property of the lessor can be held to be part of the
property of the lessee and as such to be paid for by the
lessor.

The case I must say appears to me absolutely free
from doubt.

We have been referred to a case of Lavy v. London
County Council (1) ; it decidesmerely that a wall erected
to the height of eleven feet is “a building structure or
erection” within the meaning of sec. 75 of the Metro-
polis Management Act, 1862. That case obviously
hasno bearing upon the question raised on this appeal.

The appeal must be dismissed with costs.

SEDGEWICK, K1NG and GIROUARD JJ. concurred.
Appeal dismissed with cosis.

Solicitors for appellant : Laidlaw, Kappele & Bicknell.

Solicitors for respondent: Maclaren, Macdonald,
Merritt & Shepley.

(1) [1895] 2 Q.B. 577.

.
RoeERs.

Gwynne J.
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THE MONTREAL GAS COMPANY
(DEFENDANTS en garantie) ..............

i

% APPELLANTS;

AND

AMABLE ST. LAURENT, és-qualité
(PraiNTIFF), AND THE CITY OF; RESPONDENTS;
ST. HENRI (DEFENDAN1)....c.e.....

—_——

THE CITY OF ST. HENRI (DEFEND-% APPELLANT -

%4 ) R
V.
AMABLE ST. LAURENT, és-qualité
(PLAINTIFF).iuivniiiin viiveeninneeieniine } BESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

. Negligence—Obstruction of street—Assessment of damages—Questions of

SJact—Action of warranty.

The Supreme Court will not interfere with the amount of damages
assessed by a judgment appealed from if there is evidence to sup-
port it.

In cases of delit or quasi-delit & warrantee may before condemnation
take proceedings en garantie, and the warrantor cannot object to
being called into the principal action as a defendant en garaniie.
Archbald v. deLisle (25 Can. S. C. R. 1) followed.

APPEALS from the judgment of the Court of Queen’s
Bench for Lower Canada (appeal side), District of
Montreal, affirming the judgment of the Superior
Court at Montreal which condemned the defendant,
the City of St. Henri, as principal defendant to pay
$2,122 for damages assessed and ordered the defendants
en garantie, the Montreal Gras Company, to indemnify

*PRESENT :—Sir Henry Strong C.J. and Taschereau, Sedgewick,
King and Girouard JJ.
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the said principal defendant against the payment of 1896

such damages with interest and costs. THE
The action was brought by the plaintiﬂ: against the Bg’fSTRC’f)‘f‘I‘
City of St. Henri claiming damages for injuries sus- v.

tained by his minor son Joseph St. Laurent, through LAUSRT,;NT_
being thrown from a carriage while driving at night Tom
on Notre-Dame Street in the city of St. Henri, the Crry or
carriage being upset, as alleged, through a heap of Sz. EENRI
earth taken out of a cut made by the gas company in _ Sn

. . . LAURENT.
the street being negligently allowed to remain upon ——
the highway so as to cause an obstruction in the street
which could not be seen on account of the darkness,
and without enclosure or signal to prevent accidents
or give warning of the dangerous state of the
thoroughfare. The particulars of plaintiff’s claim
were as follows:

For loss of 12 weeks wages.......co.evvveresviveneen. $84 00

For board during same period......cccocvevrernnns 42 00
For bills of doctor, nurse and druggist............ 50 00
For costs on appointment ofa tutor to institute
the action for damages.....c..ocoevrvieeriininnce 19 25
For risk and danger of paralysis, insanity and
death by reason of the accident................ 2,000 00
$2,195 25

The defendant called the gas company into the suit
en garantie alleging that they had by contract agreed to
_be responsible for accidents resulting from the con-
struction or repair of the system of lighting established
by them to furnish gas to the citizens, and that the
accident in question had been caused through the cut
made in the street by them to repair gas pipes laid
under the street and left unprotected by their fault and
negligence. The principal action and the action en
garantie were united and tried together in the Superior
Court at Montreal.
On the principal action the trial judge found that

the accident was caused by reason of the absence of
12
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light in the street and by reason of the negligence with
which the cut had been filled ; that Joseph St. Laurent
had been unable to work during four months and since
the accident had only worked at intervals on account
of pains which he suffered in the head ; that he was
unable to follow his trade as a seamster; that after the
accident he was subject to nervous attacks during
which he lost control over his reason and was at times
violent and threatened to kill his mother; that it was
uncertain whether he would ever get better; that he
was still subject to such attacks and according to the
medical evidence he was exposed to insanity and par-
alysis. The court also found upon the action en
gorantie that the accident had occurred on the gas
company’s cut and condemned them to pay the amount
of the judgment rendered against the principal defend-
ant. This judgment was affirmed in the Court of
Appeal, and the decision of the Court of Appeal is now
appealed from by both the principal defendant and
the defendant en garantie. The appeals were heard
together.

Bisaillon Q.C. for the appellant the Montreal Gas Co.

There was no warranty. There was no by-law or
resolution by either of the corporations whereby the
gas company was made responsible for damages.
There cannot be warranty against delits or .quasi-delits
and the gas company cannot in any case be called in
as a warrantor in an action based on the delif or quasi-
delit of the defendants.

Armstrong v. Barthe (1) ; Corporation of Three Rivers
v. Lessard (2); Mowat v. deLisle (8) ; Central Vermont
Railway Co. v. The Mutual Insurance Co. (4); St. Jean
v. Atlantic & North Western Railway Co. (5); Seguin v.

(1) 5 R.L. 217. (3) 256 Can. S.C.R. 1.

(2) 10 R.L. 441, (4) Q.R. 2 Q.B. 450.
(5) Q.R. 4 Q.B. 66.
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City of Quebec (1); Corporation of St. Joachim v. Valefs 1896

(2) ; Lyman v. Peck (8). T
The item $2,000 being for future and conjectural B‘([}ofs“gf)“
damages could not be entertained. Sourdat (4); Art. v.

1075 C. C. There is no proof of damages in praesenti. 1,,ypmer.
The accident being due to carelessness in the main- Ton
tenance and lighting of the street the municipal cor- Oy or
poration must bear the blame. The gas company was ™ f‘[ENRI
not obliged to light the streets, or place watchmen on _ Sr.
their cuts, and did all they were obliged to do by fill- LavazNT.
ing the cut they had made to repair their pipes.

In any case the damages are excessive.

Madore for the City of St. Henri appellant and re-
spondent. We rely upon the charter of the gas com-
pany (5), as making them responsible for the neglect
of their servants in leaving their cut improperly filled
in and a heap of earth and rubbish on the street. The
damages assessed are excessive and not justified by the
~ evidence. The physician heard as a witness in speak-
ing of damages based his opinion upon mere theory
and mentioned no facts from which conclusions might
be drawn.

Geoffrion Q.C. and D’'Amour for respondent St.
Laurent. The evidence showed actual damages.sus-
tained by the plaintiff not only on which to base the
finding of the items aggregating $122 but also various
ways in which the respondent was and would be
humiliated and distressed in his feelings, and placed
at a disadvantage with others in his struggle for aliveli-
hood and the comforts and position to which he would
otherwise have had a reasonable hope to attain on ac-

_count of his actnal condition, and from his risk of being
" incapacitated by insanity or stricken down by paralysis
(1) Q.R. 3 8.0. 23, 53. (3) 6 L.C. Jur. 214,

(2) 7 L.C. Jur. 83, (4) Responsabilité vol. I. p. 110.
(5) 10 & 11 Vict. ch. 79.
12 %4
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no one would employ him in those occupations where
the lives and safety of others are dependent, not only
upon the employee’s skill, but upon his physical con-
dition and power of endurance. That provision for his
future or the future of those dependent upon him, by
means of life insurance or benefit societies would be
debarred him, or secured only upon greatly increased
rates of preminm, that his chances of settlement in life
by marriage would be seriously impaired, and in other
ways, he sustains and will continue to sustain actual
present damage even if the risk should never become
a reality. The text of the judgments appealed from do
nolinclude an estimate of future or conjectural damages.
Sutherland on Damages (1) ; Lévi v. Reed (2); Cossette
v. Dun (8); Gingras v. Desilets (4).

The medical testimony is uncontradicted and more-
over is corroborated as to the facts. Actual cases of
similar accidental injuries were cited in support of the
opinions expressed.

The judgment of the court was delivered by :

TascHEREAU J.—These appeals must be dismissed.
As to the amount of damages given by the judgment,
we cannot interfere. Cossette v. Dun (8); Ball v. Ray
(5); Lévi v. Reed (2). It certainly appears to be large,
but, as the Court of Appeal says, there is evidence to-
support it, leaving out of consideration the evidence
given as to problematic or uncertain future damages.
As to the objection taken by the defendants en garantie
against the right to an action en garantie in a case of
délit, or quasi-délit it cannot now prevail. I refer to
what I said for the court on that question in Archbald
v. deLisle (6). The Court of Appeal itself in Montreal,

(1) Vol. 3 pars. 944, 952,1251,  (4) Cas. Dig, 2 ed. 212.
(2) 6 Can. S.C.R. 482. (5) 30 L.T.N.S. 1.
(3) 18 Can. S.C.R. 222. (6) 25 Can. S.C.R. L.
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by its judgment in the present case, disposes of the 1896
contention that the jurisprudence in the province does  Tux

not admit of such actions, whatever be the name given l\g’:‘:g‘;ﬂ‘
to them, in cases of délits or quasi-délits. &
T.

Appeals dismissed with costs.  LAURENT.

Solicitors for appellant, The Montreal Gas Co.: Tam
: Crry oF
Bisaillon, Brosseau & Lajoie. ST.ITHENRI
v

Solicitor for respondent : Amable H. Laurent. S,
L NT.
Solicitors for the City of St. Henri : Madore & Guérin. Pl
: Tascl}ereau

SAMUEL 8. CARROLL AND WIL. N
LIAM E. CARROLL (Pr.nmms)..} APPELLANTS; 1806
*Mar. 5, 6.

AND *May 18.

THE PROVINCIAL NATURAL
GAS AND FUEL COMPANY OFs RESPONDENTS.
ONTARIO (DEFENDANTS) ......

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Contract— Subsequent deed—Inconsistent provisions.

C., by agreement of April 6th, 1891, agreed to sell to the Erie County -
Gas Co. all his gas grants, leases and franchises, the company
agreeing, among other things, to “ reserve gas enough to supply
the plant now operated or to be operated by them on said pro-
perty.” On April 20th a deed was executed and delivered to the
company transferring all the leases and property specified in said
agreement, but containing no reservation in favour of C. such as
was contained therein. The Erie Company, in 1894, assigned the
property transferred by said deed to the Provincial Natural Gas
and Fuel Co. who immediately cut off from the works of C. the
supply of gas and an action was brought by C. to prevent such
interference.

Held, affitming the decision of the Court of Appeal, that asthe contract
between the parties was embodied in the deed subsequently exe-
cuted the rights of the parties were to be determined by the latter
instrument, and as it contained no reservation in favour of C. his
action could not be maintained.

*PRESENT :—Sir Henry Strong C.J. and Taschereau, Sedgewick,
King and Girounard JJ.
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199 APPEAL from a decision of the Court of Appeal for

CarrorL Qntario affirming, by a divided court, the judgment of

TQE,['E the Divisional Court in favour of the defendant com-

ProvINCIAL pany

Naroran ) ) . .

Gas&Furr  The material facts will sufficiently appear from the
01? Onoanto, above head-note and are fully set out in the judgment

—  of the court on this appeal.

Agylesworth QC. and German for the appellants.
There is no superior instrument in thiscase. Both the
earlier contract and the deed are in force and binding
on the parties. Palmer v. Johnson (1). And see Morris
v. Whitcher (2); Smith v. Holbrook (8); Disbrow .
Harris (4). '

McCarthy Q.C. and Cowper for the respondents re-
ferred to Rogers on Mines (5); Besley v. Besley (6) ;
Allen v. Richardson (7).

The judgment of the court was delivered by:

Tae CHIEF JUSTIOCE.—On and prior to the 6th of
April, 1891, the appellants were the owners as the
lessees or licensees under leases or licenses from several
persons of the right to mine for and take natural gas
over a large tract of country in the county of Welland.
By an agreement entered into between the appellants
of the one part and the Erie County Natural Gas and
Fuel Co., dated the 6th of April, 1891, the appellants
contracted to sell to that company all gas leases held
by them in the townships of Humberstone and Bertie,
in the county of Welland; and also all gas grants,
leases and franchises issued to and then owned by them
in the Dominion of Canada, and also the gas wells now
on such leases, for the sum of $205,000 of the paid up

(1) 13 Q. B. D. 351. (4) 122 N. Y. 362.
(2) 20 N. Y. 41, (5) P. 820.
(3) 82 N. Y. 562, (6) 9 Ch. D. 103.

(7) 13 Ch. D. 524.
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capital stock of the company when the same should 1896
be increased as thereinafter provided for at its par Qizmourn
value. And the appellants agreed that on the leases
they would put down at their own expense five natural ProviNciar,
gas wells properly located. On the part of the pﬁr-GI;IgEUEI‘{é;‘L
chasers it was by the same instrument agreed that they Og‘g‘};ﬁ’;o
would at once take the necessary legal steps to causeits — )
capital stock to be increased to the sum of $500,000 T}lﬁsggff
-and that as soon as the stock was so increased it would —
issue to the appellants the sum of $205,000 of its paid
up capital stock, in payment for the said gas leases,
franchises, gas wells, and other property before men-
tioned. It was also further agreed that in case the
company should not issne and deliver to the appellants
the $205,000 of stock on or before the 20th of April,
1891, the appellants might declare the contract void,
and it was declared that time was of the essence of the
contract. After some other stipulations, which need
not be particularly referred to, the agreement con-
tained the following provision:

It is understood that the parties of the first part reserve gas enough
to supply the plant now operated or to be operated by them on said
property.

On or before the 20th of April, 1891, the day fixed for
completion by the contract, the purchasers procured
the capital of the company to be increased as they had
agreed, and before or at the time of the execution of
the deed poll hereafter mentioned paid up stock tothe
amount of $205,000 was issued to the appellants.

By a deed poll executed and delivered to the company
on the 20th of April, 1891, the appellants transferred
to the company all the leases and property specified in
the contract, specifying a number of leases and declar-
ing that the deed should pass not only those specified
but all others held by them. The deed contained the
following covenant:
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And we agree that on the said leases we will put down at our own
expense five natural gas wells propérly located, said five wells to in-
clude the four wells already down so that when said wells are put
down on said leases there shall be but five in all.

No reservation in favour of the appellants of any
right to take gas for their own use such as they had

or OnrarIo. gtipulated for in the agreement of the 6th of April, 1891,
The Chief Was contained in the deed.

Justice.

On the 18th of July, 1394, the Erie County Natural
Gas and Fuel Company assigned to the respondents all
the before mentioned leases and their rights under
them, and immediately the respondents cut off from
the plaintiffs’ works the supply of gas which they had
been drawing from them, though not without protests
and interruptions at intervals.

The appellants thereupon brought thls action to
restrain the respondents from interfering with their
supply of gas. The respondents by their pleading
in defence deny the appellants’ right to take any
gas from any of the wells or under any of the leases
assigned, and ‘make a counter-claim for the value of
the gas used by the appellants.

Upon the pleadings the only question raised which
it is material to consider on this appeal is the right of
the appellants to have the benefit of the reservation of
the privilege of taking gas for their own use conlained
in the agreement of the 6th of April, 1891, notwith-
standing its omission from the deed of the 20th of April,
1891. No case of error or mistake in the latter deed is
made nor is any relief by way of rectification of the
latter instrument sought

The foregoing statement is taken from the judgment
of Mr. Justice Street by whom the action was tried
without a jury,and by whom the action was dismissed,
a reference being directed to assess the respondents’
damages under the counter-claim.
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From this judgment the appellants appealed to the 1896
Court of Appeal and the learned judges of that court Cazmors
being equally divided in opinion the appeal was dis- .
missed. PROVINCIAL

The Chief Justice and Mr. Justice Osler were ofgieomaL
opinion that the judgment of Street J. was correct and og%ﬁﬁio
should be affirmed whilst Mr. Justice Burton and Mr. —
Justice Maclennan were of the contrary opinion. T‘}lssg}é:’f

‘Whatever reasons we may have for suspecting that —
there was some omission or mistake in the deed by
which the contract of the 6th of April was carried into
execution they can be of no weight and can have no
influence in deciding this appeal, the sole question
in which is whether the clause in the agreement
reserving to the appellants the right to take gas for
their own use continued in force after the deed or
was superseded by it.

By the agreement of the 6th of April, 1891, the ap-
pellants contracted to sell and convey to the Erie
Company all the rights to take gas which they had
under the leases, with the exception of such gas as
they reserved to take from the wells and lands covered
by the assigned leases for their own use. By the deed
poll they assigned the very same subjects without any
such rezervations. Surely it cannot be said that the
continuance of this reserved right after the execution
of the deed was consistent with the absolute terms of
that instrument which conferred on the Erie Company
the right without any reserve whatever In the case
of an executory agreement to sell land reserving an
easernent in favour of the vendor, carried into execu-
tion by a purchase deed in which there is no such
reservation, could there be a doubt that the deed
would be conclusive and that the reservation would
be superseded by it? Again, in the case of an agree-
ment to sell land reserving the timber to the vendor



186 SUPREME COURT OF CANADA. [VOL. XXVL

1896 - and then a conveyance in execution of the agreement
Camronn containing no reservation, could it be doubted thatthe
oy grantee would be entitled to the timber? To say that
Provivcianin either of such cases the whole property as described
Gljs EUII%EL in the deed completing the purchase did not pass,
CoMPANY woyld be equivalent to saying that if by an executory

oF ONTARIO. L.
——  contract it is agreed to sell a lot of land of one hun-

The Chief
Justice.

— veyance purporting to convey the whole hundred
acres would Jleave the reservation of the contract in-
tact. That the parties in the present case were deal-
ing, not with the property in the land itself, but with
what may be called a dismemberment of the right of
property can surely make no difference. To recognize
the retention by the vendors of any such right would
be to permit them to derogate from their own grant,
for upon its face the deed is inconsistent and incom-
patible with the reservation claimed.

It was quite competent for the parties in the interval
between the agreement and the deed to have changed
their contract, by the abandonment by the appellants
of the right reserved to take gas, and the terms of the
deed require us to presume that there was such an
abandonment.

I should have thought the judgment of Mr.
Justice Street, founded as it is upon one of those
principles of the law of property which it is of the
utmost importance to conserve inasmuch as the
security of titles to land depend on such conservation,
required no authority to support it. I entirely agree,
however, with Mr. Justice Osler that the case is covered
by authorities some of which he quotes.

In Clifton v. The Jackson Iron Co.(1) the case which
I have above suggested was actually presented for
decision ; the defendants had by a written agreement

dred acres, reserving one acre to the vendor, a con-

(1) 74 Mich. 183.
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contracted to sell land to the plaintiff reserving the 1896
timber, and subsequently a conveyance was executed (inrows
containing no such reservation, the defendant support- Tom
ing his contention upon arguments precisely similar to ProviNcran
those trged by the appellants here, that the reserva- GIXSA & Fom,
tion of the agreement still continued in force andog%“g;ﬁ‘rfo
entitled them to cut down the deed accordingly, but. ——
the Supreme Court of Michigan held the contrary, T?gsglc]i‘?f
Campbell J. in delivering the judgment of the court -—
saying:

Had no deed been made it is agreed that the reservation would jJa.Ve
prevailed. Buta previous contract cannot contradict or control the
operation of a deed. It was competent for defendant to relinquish
any contract reservation, and a deed which grants and warrants with-
out any reservation has that effect. We do not hold that if the deed
were so made by some mistake within the cognizance of equity the
mistake might not be corrected.

In Teebay v. Manchester &c. Railway Company (1)
there was a preliminary contract by which the plaintiff
agreed to convey land to the defendants reserving by
way of easement a right of access over the land which
formed the subject of the sale. Subsequently a convey-
ance was executed which conveyed the property con-
tracted for absolutely and without any reservation.
The plaintiff brought an action claiming the benefit of
the exception in the contract, but Vice-Chancellor Bacon
unhesitatingly dismissed it, treating the conveyanceas
nconsistent with the agreement and holding that the
vendor was bound by the deed which had been executed
for the purpose of carrying out the sale. As it was put
in argument by the defendants’ counsel in that case
the true rule governing all such questions is that

where an agreement for purchase has developed into a conveyance, no
previous contract or previous arrangement between the parties can be
looked to in order to put any construction upon the conveyance,
which is absolute and alone must regulate the rights of the parties.

(1) 24 Ch. D. 572.
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1896 The Vice-Chancellor also distinguished the case from
Canmorr. one asking relief on the ground of error in the deed.
Tan e says:

PROVINCIAL  In this case if there had been a bill filed alleging that the deed of
GNqugﬁggL 1871 had been executed by mistake or inadvertence, or without pro-
Company perly attending to the rights of the parties then existing I might have
OF ONTARIO. Jistened to such a case. In such a case it is not necessary for me to
Th:)}—aief say there might be a question as to the specific performance of the
Justice. agreement or as to the rectification of the deed of conveyance, but no

—  such case is presented to me.

In Leggott v. Barrett (1) the question arose how far
the construction of a deed executed to carry out a
prior executory contract might be influenced by the
agreement, and James L.J. says:

I cannot help saying that I think if is very important, acecording to
my view of the law of contracts both at common law and in equity,
that if parties have made an executory contract which is to be carried
out by a deed afterwards executed, the real completed contract between
the parties is to be found in the deed, and that you have no right
whatever to look at the contract altbough it is recited in the deed,
except for the purpose of construing the deed itself. You have no
right to look at the contract either for the purpose of enlarging or
diminishing or medifying the contract which is to be found in the deed
itself.

Brett 1.J. in the same case says:

I entirely agree with my Lord that where there is a preliminary
contract in words which is afterwards reduced into writing, or where
there is a preliminary contract in writing which is afterwards reduced
into a deed, the rights of the parties are governed in the first case
entirely by the writing and in the second case entirely by the deed,
and if there be any difference between the words and the written
document in the first case, or between the written agreement and the
deed in the other case, the rights of the parties are entirely governed
by the superior document and by the governing part of that docu-
ment,

Cotton L.J. also says:

If there is any difference between the agreemént and the deed, the
deed is that which the parties have thought it right to adopt as effectu-

(1) 15 Ch. D. 306.
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ally protecting the rights of the purchaser under the previouscontract 1896
of purchase and sale, and if there were any difference, as the Lord . =~~~

Justice has said, the deed must decide the rights of the parties (1). CARi OLL

Then a class of cases has been relied wpon in sup- pmgﬁiim
port of the appeal which are plainly distinguishable Gljsf&UFRégn
from such cases as the present and those I have just Coupany
quoted. In these cases I now proceed to refer to it has or ONﬁRIO"
been held in England after some contrariety of opinion T‘}llfsggef
that a particular provision in a contract for the sale of —
land outlives the execution of the conveyance and is
not superseded by it—the provision in question being
that one ordinarily found in English precedents of
conditions of sale by auction and preliminary contracts
for the sale of land providing that in case there should
eventually be found to be any deficiency in the
quantity of land as described in the particulars of sale,
the vendee shall be entitled to compensation inrespect
of such deficiency of acreage or contents. Inthe cases
of Bos v. Helsham (2) and Palmer v. Johnson (3) the
question was whether a conveyance not embodying a
provision of this kind contained in the executory con-
tract concluded the vendee’s right to have the benefit
of it, and it was held in both cases that the convey-
ance was not conclusive and that the purchaser was
entitled to compensation. These decisions however
proceeded upon a principle which is in no way
inconsistent with the casesof Leggott v. Barrett (4) and
Teebay v. The Manchester &c. Railway Co. (5), and the
Michigan case before cited. It was held that the stipu- -
lation for compensation in the preliminary agreement
related to something which it was not intended should
be carried out by the conveyance, but to a matter alto-
gether irrelevant and collateral to it. Thus we find

(1) See Wheeldon v. Burrows 12 (3) 13 Q. B. D, 351.
Ch. D. 31. (4) 15 Ch. D. 306.
@) L. R. 2 Ex. 72. (5) 24 Ch. D .572.
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1896  that the Master of the Rolls in Palmer v. Johnson (1)

CarroLL Says:
2. But Bos v. Helsham (2) has decided that this particular contract for
THE . . .
Provixciar COTuPensation was one which was not to be carried out by the deed of
NaruraLfeonveyance and therefore it did not come within that principle of law

GAs &FURL 1 was not merged in the deed.
CoMraNy . .
or Oxtarro. Lord Justice Bowen in the same case says:
Th-E' ; Suppose the parties should make a parol contract with the intention
fosticele.e that it should afterwards be reduced into writing, and that that which
——  is reduced into writing shall be the only contract, then of course one
cannot go beyond it ; but if they intend, as they might, that there
should be something outside such contract they might agree that that
should exist notwithstanding it was not in the contract which was put
into writing. In the same way when one is dealing with a deed by
which the property has been conveyed, one must see if it covers the
whole ground of the preliminary contract.

Lord Justice Fry says:

In Leggott v. Barrett (3), Lord Justice James and the present Master
of the Rolls laid down what is indubitably the law that when a pre-
liminary contract is afterwards reduced into a deed and there is any
difference between them, the mere written contract is entirely governed
by the deed, but that has no application here for this contract for com-
pensation was never reduced into a deed by the deed of conveyance.
There was no merger for the deed in this case was intended to cover
only a portion of the ground covered by the contract of purchase.

It therefore appears very clearly that nothing decided
in the case of Palmer v. Johnson (1) was intended in any
way to affect the law as laid down in the preceding
case of Leggott v. Barreit (3), and that as laid down in
that case the law is that if you find any inconsistency
between the deed and the contract which preceded it
the deed is to be taken as conclusive.

That there is such inconsistency between the two
instruments here is manifest when we find the first
providing for the conveyance of the subject-matter of
the purchase diminished by a reservation in favour of
the vendors, whilst, by the deed itself, no such reser-

vation is made.

(1) 13 Q. B. D. 351 2) L. R. 2 Ex. 72.
(3) 15 Ch. D. 306.
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Therefore were we in the face of the deed to give 1896
" effect to the claim Qf the appellants to withhold any Qarrows
part of that which it professes to convey we should be . »

TaE
simply violating that fundamental rule of the law of ProviNcian
. . . ' Narorar
property which forbids a grantor from derogating from g, & Fomr
his own grant. Company
oF ONTARIO.

There is no hardship in this construction for either ——
the reservation was omitted from the deed by error T}ﬁggf’f
and mistake or it was intentionally so omitted. If —
there was a mistake a plain simple remedy was open
to the appellants, namely, an action in the nature of a
bill in equity for rectification, but this remedy they
have not thought fit to resort to. On the other hand
it was quite competent to the parties to alter their
contract in the time which intervened between the
contract and the conveyance, and were we to concede
the relief prayed by the appellants we should be assum-
ing not only without evidence but against evidence
that they had not done so, a very dangerous and un-
warranted course to adopt.

I am of opinion that the judgment impeached is per-
fectly correct and should be upheld. ’

The appeal is dismissed with costs.

Appeal dismissed with costs.
Solicitors for the appellants: German & Crow.

Solicitors for the respondents: Harcourt & Cowper.
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WILLIAM J. ROBERTSON, EXECTU-
TOR OF THE WILL OF SAMUEL } APPELLANT;
JUNKIN (DEFENDANT)........... cevenee

AND
JOHN JUNKIN (PLAINTIFF)stterurenannns .RESPONDENT.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Wiill—Legacy—DBequest of partnership business—Acceptance by legatee—
Right of legatee to an account.

J. and his brother carried on business in partnership for over thirty
years and the brother having died his will contained the following
bequest : “I will and bequeath unto my brother J. all my interest
in the business of J. & Co. in the said city of St. Catharines, to-
gether with all sums of money advanced by me to the said busi-
ness at any time, for his own use absolutely forever, and I advise
my said brother to wind up the said business with as little delay
as possible.” )

Held, affirming the decision of the Court of Appeal, that J. on accept-
ing the legacy was under no obligation to indemnify the testator’s
estate against liability for the debts of the firm in case the assets
should be insufficient for the purpose and did not lose his right
to have the accounts taken in order to make the estate of the
testator pay its share of such deficiency.

APPEAL from a decision of the Court of Appeal for
Ontario reversing the judgment of the Divisional Court
in favour of the defendant.

The material facts of this case are sufficiently set out
in the above head-note and in the judgment of the
court.

The trial judge held that the defendant had elected
to take the bequest in the will and had no right to an
account. His decision was affirmed by the Divisional
Court but reversed by the Court of Appeal.

*PrESENT :—Sir Henry Strong C.J. and Taschereau, Sedgewic :
King and Girouard JJ.
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Aylesworth Q.C. for the appellant referred to Ramsay 1896

v. Margrett (1). ROBERTSON

MecCarthy Q.C. for the respondent cited Robinson v. JUNQQIN,
Alexander (2) ; Lindley on Partnership (8). —_
The judgment of the court was delivered by :

THE CHIEF JUSTICE.— For upwards of forty years,
from 1848 to March, 1890, the respondent, John
Junkin, and his late brother Samuel Smith Junkin,
carried on business in partnership. The latter died on
the 18th of March, 1890, leaving a will which con-
tained amongst other dispositions, the following
bequest :

I will and bequeath unto my brother John Junkin all my interest
in the business of John Junkin & Co., in the said city of St.
Catharines, together with all sums of money advanced by me to the
said business at any time, for his own use absolutely for ever, and I
advise my said brother to wind up the said business with as little
delay as possible.

The testator appointed the appellant to be the exe.
cutor of his will. Subsequently to the testator’s death
the respondent carried on the business, added to the
stock, advertised the business for sale, and by his con-
duct may well have induced the auppellant to infer that
he accepted the legacy to which the executor may be
taken to have given his assent. The respondent also
employed a skilled accountant, a Mr. McCallum, to
investigate the accounts which had been kept by the
testator. This investigation resulted in a report by
Mr. McCallum that the respondent was indebted to
the firm. After this report by McCallum the respond-
ent procured another examination of the books to be
made by a Mr. Phelps whose conclusion was the
reverse of that arrived at by Mr. McCallum, being to

(1) [1894] 2 Q.B. 18. (2) 2 CL & F. 717,
(3) 6ed. 587.
13
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1836  the effect that the testator was indebted to the firm.
Ropzrtsony Lhe executor having been called upon to pay certain
v overdue paper held by a bank in St. Catharines brought

JUNEIN.
——  an action against the respondent, upon the assumption
T}Estcilc”:f that the respondent having accepted the legacy was

—  bound to indemnify the testator’s estate against the
liabilities of the firm. This action was settled, accord-
ing to the evidence of the appellant, by relations of the
respondent giving security for the amount sought to
be recovered from him. The respondent then brought
this action for an account of the partnership dealings,
to which the appellant pleaded as a defence that the
respondent had accepted the bequest to him already

stated. The action was tried before the learned Chief

Justice of the Queen’s Bench Division without a jury
and resulted in a verdict for the appellant, and a judg-
ment dismissing the action. The respondent appealed
to the Divisional Court of Queen’s Bench by which
court the appeal was dismissed. This judgment was,
however, subsequently reversed by the Court of Appeal
and a decree entered directing the partnership accounts
to be taken. From this last judgment the executor
has appealed to this court.

The Court of Appeal has held that the respondent
has done nothing which debars him from insisting on
the right which he undoubtedly had at the time of the
testator’s death of having the partnership accounts
taken. So far as the question of the acceptance of the
legacy is one of fact the finding of the Chief Justice at
the trial and of the Divisional Court have been against
the respondent, and these findings, proceeding on suf-
ficient evidence, ought to be conclusive unless it can
be said to have been established that the adoption of
the testator’s gift proceeded from excusable error and
ignorance of facts. I am of opinion that there can be
no pretense for this as the respondent had in his own
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hands the means of knowing, even ifhe did not actually 1896
know, the state of the accounts between the firm and Ropzrrsoy
the respective partners. In all cases in which acqui- ;> =
escence is relied on as binding a party a court of equity ——
requires as an essential element that he should have had T?ﬁsﬁﬁgff
actual knowledge of, or the means of knowing, all the —
material facts. Here the respondent, having the books
containing the records of the partnership transactions

in his hands, could, if he had chosen to do so, have in-

formed himself of all the facts which he afterwards
acquired a knowledge of through the investigation

made by Mr. Phelps before accepting the legacy. I

agree therefore with the Chief Justice who tried the

action, and the Divisional Court, that the respondent
accepted the legacy and isin the same position as if

his acceptance and the executor’s assent had been ex-

pressly recorded in a formal written instrument.

I do not regard the case as one for the application of
the equitable doctrine of election, which arises where
a testator, while conferring a benefit on a legatee, as-
sumes to give the property of such legatee to another
person, in which case it is held that the first legatee
cannot claim the benefit conferred upon him by the
will whilst repudiating the testator’s attempted dis-
position of his own property, except upon the terms of
compensating the disappointed legatee out of the testa-
tor's gift to himself. The same doctrine is also appli-
cable in the case of gitts by deed. Here, however, the
facts do not present a case for the application of any
such principle.

The acceptance of a legacy is, however, an act by
which the legatee estops himself, and by which he
becomes bound to carry out all the consequences which
follow from the legacy becoming vested in him. This,
however, is not an estoppel of the same nature as an
estoppel by representation requiring proof of all the

1335
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elements required to constitute an estoppel proceeding

Roszrisox from a statement of particular facts, but -it is one of

.
JUNKIN.
The Chief
Justice.

those acts in pais which by themselves, independently
of the consequence, are binding on the party. There
is in such a case no necessity for proof of the fact that
the executor was induced to alter his position ; the law
presumes that such was the case. Then it is a rule
founded on the plainest principles of justice that a
legatee who accepts the testator’s bounty thereby un-
dertakes and becomes bound to fulfil any condition
coupled with it, and to bear any burden which may
be imposed on the subject of the gift. Such a bene-
ficiary cannot afterwards, by repudiating the bequest,
exonerate hiwnself from the performance of these obli-
gations but is bound to indemnify the testator’s estate
against them. In other words, he is estopped from do-
ing so (1). This was expressly held in the case of
Attorney General v. Christ’s Huspital (2), decided by Sir
John Leach. The law is concisely stated in Jarman
on Wills (3), as follows:

When the legatee has taken his legacy with a legal condition of any
kind annexed he is of course estopped by his own act from afterwards

insisting on rights which by the terms of the condition he is bound to
release, or from declining a daty he is thereby required to perform.

The proposition to be established by the appellant.
to entitle him to a reversal of the judgment he com-
plains of must therefore be that by the terms of the
will there is imposed on the respondent the obligation
of indemnifying the estate of the testator against any
liability for the debts of the firm in case the assets
should be insuflicient for that purpose.

"The case thus resolves itself into a question of the
construction of the will. Has the testator, by the terms.
of the gift, either expressly or by necessary implication,

(1) Egg v. Devey 10 Beav. 444.  (2) Tamlyn 393.
(3) 5 ed. p. 904.
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made it a condition of the legacy that the respondent
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shall indemnify his estate against liabilities to credi- ROBERTSON

tors in case of the insufficiency of the assets ?
Immediately prior to the time of the testator’s death
the respondent had the right, the partnership not
having been for any limited term but at will, to have
determined the partnership and to have insisted on
having the accounts taken and the business wound up.
This would have involved accounts of the assets, of
the outstanding liabilities, the realization of the assets
and their application to the payment first of the credi-
tors and then of the advances made by the testator,
and the equal division of any surplus between the
partners. If the assets should have been found insuf-
ficient for the payment of the debts, in other words, if
the firm should have been ascertained to have been in-
solvent, the partners would have been bound to have
contributed equally to the payment of creditors, and
the respondent would have been liable to the testator
for one-half of any deficiency of the assets to repay his
advances. ‘ ’

Then what does the testator bequeath to the re-
spondent? It is,in the words of the will, his, the
testator’s, “interest in the business together with all
* sums of money advanced by the testator to the business
at any time.” What is the meaning to be placed on
these expressions? Manifestly it is that the testator
by the gift of his “ interest” gives the respondent his
share of any surplus of the assets of the estate remain-
ing after all liabilities have been satisfied, and further,
by the subsequent expressions, exonerates him from
any contribution to the payment of the debt due by
the firm (regarded as a distinct personality from the
individual partners as it would be in taking the ac-
counts) to the testator for his advances. In terms no.
liability to pay the creditors in.case the firm should

R

v,
JUNKIN
The Chief
Justice.

—
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prove to be insolvent is attached to this gift. Nor can ‘
it be said that any such liability is implied. If there
is no surplus the respondent’s legacy will be a barren
one, the respondent will get nothing, but this is the
utmost that can be said. Any deficiency in the assets
to pay creditors must be made good in equal propor-
tions by the respondent and the estate of the testator.
The respondent, by the inclusion in the testator’s gift
of his advances to the firm, is exonerated from contrib-
uting beyond his share of the amount due to creditors
what he would otherwise have had to make good,
namely, one-half of those advances, just as he would
have been if, in the case of the partnership having been
wound up in the testator’s lifetime, the respondent
had been able to produce a release from the testator
to himself of any right to call for such contribution
to losses. Had this legacy, expressed in the same
words, been left to a third person, no one could doubt
that such a legatee could not be called upon to contri-
bute to any deficiency of the assets to pay creditors,
and this being so, there can be no reason why the con-
struction should not be the same when the gift is not
to a stranger but to the surviving partner. The
respondent has not, therefore, by accepting the legacy,
which was clearly intended by the testator as a benefit
to which no burden or liability was attached, under-
taken to indemnify the testator’s estate against its
primé facie liability to contribute ome-half of any
deficiency of the assets to satisfy creditors.

By the acceptance of the legacy the respondent has
not therefore lost the right which he would have had
on a dissolution of the partnership in his brother’s
lifetime of having the accounts taken and the propor-
tions of the respective liabilities of the partners ascer-
tained. It is true that by the acceptance of the legacy

the respondent has ceased to have a right to have
. R
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the accounts taken for the mere purpose of ascertain- 1896
ing the amount of any surplus since no one but him- Ropzrson
self is now interested so far as there may be a surplus, ;=
but the legacy and its acceptance not having relieved —
the testator’s estate from contributing to any deficiency Tﬁ;gﬂ;tef
of the assets to satisfy creditors the respondent is still —
entitled to enforce the right which he-originally had,
and has never lost, to have the accounts taken to that
end. That the accounts may be difficult to take and
may involve great expense is no argument against the
claim of the respoﬁdent. The testator was to blame
for allowing the partnership accounts to remain open
and unsettled during the long series of yearsfrom 1848
to his death in 1890. I need not say that the Statute
of Limitations did not begin to run until the dissolu-
tion on the death of the testator. '

It may, however, be well for the respondent to bear
in mind that should it appear that the assets were
sufficient.at the date of the dissolution to pay credi-
tors, he will probably be considered as having enforced
at great expense a useless accounting of which he may
be compelled to bear the costs.

The appeal must be dismissed with costs.

Appeal dismissed with costs.
Solicitor for the appellant: W. B. Gilleland.

Solicitors for the respondent : McCarthy, Osler, Hos-
kin & Creelman.
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FRANGOIS LACHANCE (CONTESTANT)..APPELLANT ;
AND

LA SOCIETE DE PRETS ET DEZ
PLACEMENTS pe QUEBEC! RESPONDENTS.
(CLAIMANTS)..... cecevnnenene coreianene y

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeal—Amount in controversy—Pecuniary interest of appellant—Arts.
746 747 C. C. P.

L. having proved a claim of $920 against an insolvent estate con-
tested a claim for which respondents had been collocated against
the same estate amounting to $2,044.66. The contestation having
been decided in favour of respondents L. appealed to the Su-
preme Court.

Held, that to determine whether or not there was a sufficient amount
in controversy to give jurisdiction to the Supreme Court the
pecuniary interest of the appellant only could be taken into
consideration, and his interest being under $2,000 the appeal would
not lie, although the consequence of the appellant’s contestation
might result in bringing back to the insolvent estate a sum of
over $2,000.

MorIoN to quash an appeal from the decision of the
Court of Queen’s Bench for Lower Canada (appeal
side), sitting at Quebec, reversing the judgment of the
Superior Court in the District of Kamouraska.

The company, respondents, proved a claim for
$2,718.22 against an insolvent estate based upon
an obligation by the insolvents in their favour affect-
ing certain lands by hypothec as security; the con-
testant held from the insolvents another hypothec upon
the same lands under which they proved a claim of
$920 against the estate. Upon the sale of the lands

" the net amount ot $2,044.26 was realized for distribu-

tion by the curator and he made thereupon his second

*PRESENT :—Sir Henry Strong C.J. and Taschereau, Sedgewick,
King and Girouard JJ.
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report of distribution, collocating the whole of the 1896
balance in his hands to the respondents on account of Tacmascs
priority of their hypothec. La Sgb T
The appellant contested the report alleging that the pm Prits
hypothecs were void and constituted no privileged PLAGEANT
claim upon the lands and claiming that the balance so P® QuésEo.
remaining in the curator’s hands ought to have been
distributed proportionately amongst all-the creditors of
the estate, whose claims altogether aggregated $10,-
393.07.
The . respondents joined issue and judgment was
rendered by the trial judge in favour of the contestant,
setting aside the collocation and ordering the curator
to make another report distributing the balance for
distribution in his hands irrespective of the hypothecs
and treating the hypothecary creditors as chirographic
claimants only. Upon appeal this judgment was re-
versed with costs and the report of distribution and
collocation made by the curator maintained and from
this decision an appeal was sought to the Supreme
Court of Canada. The respondents moved to quash the
appeal on the ground that the pecuniary amount of the
countestant’s interest was not suflicient to give jurisdic-
tion to the Supreme Court.

Turcotie on behalf of the respondents for the motion.
Only the appellant’s interest can be looked at te deter-
miné the amount in controversy. See Flaitv. Ferland
(1) ; Kinghorn v. Larue (2).

Geoffrion Q.C. for the appellant contra. Under art.
742 C.C.P the appellant represents all the creditors of -
the insolvent estate and the umount in controversy is
the value of respondent’s claim of which the estate
would get the benefit if the contestation succeeded.

The judgment of the court was delivered by :

(1) 21 Can. S.C.R. 32. (2) 22 Can. 8.C.R. 347.
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TAsCHEREAU J.—This motion must be allowed. It
is the well settled jurisprudence of this court that in
cases where our jurisdiction is based on the pecuniary
amount in controversy it is the pecuniary interest of
the party appealing that has alone to be taken into
consideration. Flatt v. Ferland (1); Kinghorn v. Larue
(2). See Allan v. Praott (8). Here, the appellant’s in-
terest does not amount to $2,000, and consequently we
have no jurisdiction. True it is that the consequence
of the appellant’s contestation of the respondent’s collo-
cation might result in bringing back to the insolvent’s
estate a sum of over $2,000, but our jurisdiction does
not depend on the possible consequence of a possible
judgment. Rodier v. Lapierre (4). Mr. Geoffrion, in
answering the motion, endeavoured to support the
appeal on arts. 746 and 747 of the Code of Procedure.
But these articles have not that effect. There is only
one contestation here of the order of collocation, and
we have not to determine whether the result of this
motion would be different or not if there had been
more than one contesting party, the united interests
of whom would amount to $2,000. It will be time
enough to determine that point when such a case
comes up. Here this appellant, having a pecuniary
interest to an amount less than the appealable amount,
has no right to invoke other parties’ rights to support
his appeal. It is impossible to entertain it without
overruling the jurisprudence of the court, a result
which he cannot expect.

Appeal quashed with costs.
Solicitors for the appellant: Powliot & Pouliot.
Solicitor for the respondent: H. A. Turcotte.

(1) 21 Can. S.C.R. 32, (3) 13 App. Cas. 780.
(2) 22 Can. S.C.R. 347. (4) 21 Can. S.C.R. 69.

T1
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HARRIET MURRAY, ADMINIS- 1896
TRATRIX &c. AND MERRITT A.; APPELLANTS; =,
CLEVELAND (PLAINTIFFS).....ccoveee *May'lé-

AND -

HER MAJESTY THE QUEEN (DE
FENDANT). . .

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

} RESPONDENT.

Contract—Public work—Progress estimates—Engineer’s certificate—Re-
vision by succeeding engineer—Action for payment on monthly certificate.
A contract with the Crown for building locks and other work on a
government canal provided for monthly payments to the con-
tractors of 90 per cent of the value of the work done at the prices
named in a schedule annexed fo the contract, such payments to be
made on the certificate of the engineer, approved by the Minister
of Railways and Canals, stating the value of snch work and that
it had been executed to his satisfaction ; the certificate so approved
was to be a condition precedent to the right of the contractors to
the monthly payments, and the remaining 10 per cent of the
whole of the work was to be retained until its final completion ;
"+ the engineer was to be the sole judge of the work and materials,
and his decision on all questions with regard thereto, or as to the
meaning and intention of the contract, was to be final ; and he
was to be at liberty to make any changes or alterations in the
work which he should deem expedient. In an action for 90 per
cent of work done the Exchequer Court gave judgment for the
Crown because the required certificate had not been given. On
appeal the defence of want of certificate was waived by the Crown.
Hyld, that though the value of the work certified to by the monthly
certificates was only approximate and subject to revision on com-
pletion of the whole, yet where the engineer in charge had changed
the character of a particular class of work, and when completed
had classified it and fixed the value, his decision was final and
could not be re-opened and revised by a succeeding engineer.
Held also, that the contractors could sue for monthly payments with-
out waiting the final completion of the work.

*PrEsENT :—Sir Henry Strong C.J., and Taschereau, Sedgewick,
King and Girouard JJ.

R N
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1898 APPEAL from a decision of the Exchequer Court of

N~

Morear (anada (1) in favour of the Crown.

Teg The plaintiffs now represent the late firm of Murray

QuEEN & (leveland, contractors for building locks and other
work on the Galops Canal. The engineer of the works
at the outset was Mr. Page who had, under the powers
given him by the contract, directed that a dam for
holding the water in the locks should be made con-
siderably deeper than was contemplated originally,
and to obtain the necessary earth the excavations from
the locks were used. Mr. Page having died his suc-
cessor, Mr. Trudeau, certified for payment to the con-
tractors of the extra earth used at the contract price
and also for the cost of carrying away the earth exca-
vated from the locks. When Mr. Schreiber took charge
on the retirement of Trudean he had the work re-
measured and re-classified considering that the con-
tractors should not have been paid for the excavated
earth under the two heads and he deducted a certain
amount from what was due the contractors as repre-
senting such overpayment. The main question for
decision on the appeal was as to Mr. Schreiber’s right
to review his predecessor’s work, and another question
‘was as to the contractor’s right of action on a progress
estimate. ‘

The sections of the contract affecting the case, and

the other material matters, are fully set out in the
judgment of the court.

McCarthy Q.C. and Ferguson Q.C. for the appellants.
Hogg Q.C. for the respondent.
The judgment of the court was delivered by :

SEDGEWICK J.—This is an appeal from the judgment
of the Exchequer Court rendered on the 23rd of

(1) 5 Ex. C.R. 19.
R
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November, 1895, setting aside a judgment of that
court given on the 14th of December, 1894, which
latter judgment declared the claimants entitled to the
full amount of their claim, viz.: $8,907.30, and costs.

On the 14th of November, 1888, the claimant firm
entered into a contract with the Crown, represented
by the Minister of Railways and Canals, for “ the con-
struction of a lift-lock, guard-lock and supply weir,
also the deepening and widening of the upper or
western end of the “Galops Canal” on the St. Lawrence
River, the works under the contract being still in pro-
gress but nearly completed. ]

The contract was not for a specified lump sum, but
contained a schedule of prices to be paid by the Crown
for work done and materials provided by the contrac-
tors. The 25th clause was as follows :

25. Cash payments equal to abous ninety per cent of the value of
the work done, approximately made up from returns of progress
measurements and computed at the prices agreed upon or determined
under the provisions of this contract, will be made to the contractors
montbly on the written certificate of the engineer that the work for,
or on account of, which the certificate is granted has been duly exe-
cuted to his satisfaction and stating the value of such work computed
as above mentioned—and upon approval of such certificate by the
Minister for the time being, and the said certificate and such approval
thereof shall be a condition precedent to the right of the contractors
to be paid the said ninety per cent or any part thereof. The remain-
ing ten per cent shall be retained till the final completion of the
whole work to the satisfaction of the Chief Engineer for the time be-
ing having control over the work, and within two months after such
completion the remaining ten per cent will be paid. And itis hereby
declared that the written certificate of the said engineer certifying to
the final completion of said works to his satisfaction shall be a con-
dition precedent to the right of the contractors to recelve or be paid
the said remaining ten per cent or any part thereof.

And the 8th clause:

8. That the engineer shall be the sole judge of work and material
in respeet of both quantity or quality, and his decision on all ques-

tions in dispute with regard to work or material, or as to the mean-
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ing or intention of this contract, and the plans, specifications and
drawings shall be final, and no works or extra or additional works or
changes shall be deemed to have been executed, nor shall the contrac-
tors be entitled to payment for the same, unless the same shall have
been executed to the satisfaction of the engineer, as evidenced by his
certificate in writing, which certificate shall be a condition precedent
to the right of the contractors to be paid therefor.

And the 5th clause:

5. The engineer shall be at liberty at any time, either before
the commencement or during the comstruction of the works or
any portion thereof, to order any extra work to be done, and to make
any changes which he may deem expedient in the dimensions, charac-
ter, nature, location, or position of the works, or any part or parts
thereof, or in any other thing connected with the works, whether or
not such changes increase or diminish the work to be done, or the cost
of doing the same, and the contractors shall immediately comply with
all written requisitions of the engineer in that behalf, but the con-
tractors shall not make any change in or addition to, or omission, or
deviation from the works, and shall not be entitled to any payment
for any change, addition, deviation, or any extra work, unless such
change, addition, omission, deviation, or extra work shall have been
first directed in writing by the engineer, and notified to the contractors
in writing, nor unless the price to be paid for any addition or extra
work shall have been previously fixed by the engineer in writing, and
the decision of the engineer as to whether any such change or devia-
tion increases or diminishes the cost of the work, and as to the amount
to be paid or deducted as the case may be in respect thereof, shall be
final, and the obtaining of his decision in writing as to such amount
shall be a condition precedent to the right of the contractors to be
paid therefor. If any such change or alteration constitutes, in the
opinion of the said engineer, a deduction from the works, his decision
as to the amount to be deducted on account thereof shall be final and
binding. .

And item 6 of theschedule of prices reads as follows :

6. EarrE ExcavaTioN.—Over water-line for the widening of canal
on the north side from a point 100 feet east of present guard-lock to
end of section,including all kinds of materials (solid rock and boulders
containing one-fourth of a cubic yard excepted), hauling the same
across canal and for a distance of 700 feet to 3,600 feet to form a dam of
round bay shoal to enclose space for lock, per cubic yard, $0.50.

The demand which the appellants now seek to en-
force is for a balance alleged to be due for work done
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and materials furnished under the contract between
the 1st of February and the 81st of Awugust, 18983.
They allege that the work done during these
months as certified by the departmental engineers
amounted in value to the sum of $88,5641.53 ; that they
were entitled to be paid under clause 256 above set out
that amount, less 10 per cent, viz., $79,687.38, but that
they were paid but $70,790, leaving the difference still
due. Leaving out of view in the meantime certain
technical defences as to the form of certificates and the
approval of the Minister, the Crown substantially ad-
mits the truth of these allegations, but claims the right
to deduct from that sum an equivalent amount under
the following circumstances (and which I take in sub-
stance from the appellants’ factum, admittedly correct
in these particulars): This counter-claim relates to
39,500 cubic yards of earth used to form a certain dam
described in the specifications. This dam was for the
purpose of enclosing after the manner of a cofferdam
the space covered by water to be occupied by the new
locks. The evidence shows that the dam was origin-
ally intended to be of a depth of about seven feet below
the natural bed of the river ; that it was contemplated
that all the material necessary for it would be obtained
at McLaughlin’s Point, as described in clause 12 of the
specifications, and that the claimants were to be paid
50 cents per cubic yard for this material as mentioned
in item 7 of the schedule of prices. After the com-
mencement of the work, however, the then Chief Engi-
neer, Mr. John Page, decided, owing to the soft nature
of the material in the river bed, to increase the depth
of the foundation of the dam to about 23 feet below
the river bed. This decision was carried out, the result
being that a great deal more of material was required
for the dam. The contractors exhausted all that was
to be got at McLaughlin’s Point, and thereupon they
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were directed by the Chief Engineer to utilize for the

Mormay dam so much of the material excavated from the lock

v.
THE

QUEEN

pits and the entrances thereto as would be found suit-
able for the purpose, and were told that they would

Sedg;wmk be paid for putting it on the dam at the same rate as

if they had taken it from McLauO'hhn s Point, that is
to say 50 cents per cubic yard, in addition to the prices
mentioned in items 8 and 18 of the schedule for exca-
vating it, it being contemplated according to the
specifications and schedule that all the material taken
for the lock pits and entrances would have been wasted
in Round Bay. 89,588 cubic yards of material taken
from the lock pits and entrances were found suitable
for the dam and carried over and put into it instead of
being wasted in Round Bay. This was done princi-
pally in the summer and autumn of 1889 and the spring
of 1890. The evidence is meagre on the point, but so
far as it goes it establishes that the expense of remov-
ing material from the excavations to the dam was in
excess of the expense of removing it to Round Bay.
As will be seen later on Mr. Page and his successor,
Mr. Trudeau, allowed 50 cents per cubic yard for this ex-
cess of expense, and Mr. Schreiber, the present engineer,
was willing to allow 25 cents for it.

In the estimates that were prepared in 1889 and in
the spring of 1890 no allowance was made by the resi-
dent engineers for this work so far as putting the
material into the dam was concerned, no formal in-
structions having been given them by Mr. Page, but
the appellants were paid for the excavation of it under
items 8 and 13 of the schedule.

Mr. Page died in July, 1890, not having included in
the estimates up to that time the work in question.
In September, 1890, on the contractors’ application
and after investigation and inquiry, the resident
engineer, Mr. Haycock, as directed by the then Chief
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Engineer, Mr. Trudeau, with the approval of the then
Minister of Railways and Canals returned it one-half
in the October estimate and one-half in the November
estimate for 1890, under item 6 of the schedule of
prices at 50 cents a cubic yard—the same as the
material taken from McLaughlin’s Point.

These estimates were signed by the Chief Engineer,
Mr. Trudeau, and approved of by the Minister, and
the amount estimated, less proper deductions, paid
over to the contractors, and from month to month
thereafter, until March, 1898, the works progressed
and estimates were periodically issued and the moneys
certified as due thereunder paid.

In December, 1892, Mr. Trudeau ceased to be Chief
Engineer and was succeeded by Mr. Collingwood
Schreiber, C.E., who certified the monthly estimates
for December, 1892, and February, 1893, there being
none for January, After this last estimate it would
seem that Mr. Schreiber caused a new examination
and measurement of the work to be made and no
subsequent estimate was made until SBeptember, 1898,
when one was made numbered 45, to which special
reference must be made. By this examination and re-
measurement Mr. Schreiber, having ascertained that
the contractors had been paid for excavating the
39,688 cubic yards according to the prices partly of
item 8 and partly of item 13 of the schedule, and also
at 50 cents a cubic yard for carrying it over and put-
ting it into the dam, formed the opinion that they
should not have been paid for it under both of these
classifications and reported that the 50 cents a cubic
yard should be taken back from them as having been
improperly paid. This action of Mr. Schreiber was
communicated to the contractors and resulted in the
estimate no. 45 above referred to being made, by which
25 cents a yard was allowed to the contractors for the
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1896 89,588 cubic yards as “ estimated extra cost of deposit-
MORRAY ing it (the material) according to order in dam ” in-
s Stead of the 50 cents a cubic yard which had been
Quemv, previously allowed and paid under the estimates for
Sed_g;v-ick October and November, 1890.

J. The contractors refusing to accept the 25 cents for
the 50 cents a cubic yard the same order in council
directed a reference to the Exchequer Court to deter-
mine whether the 50 cents had been regularly and
properly allowed under the provisions of the contract,
and whether even if it had not been so regularly and
properly allowed the Department could set up these
irregularities and take advantage of them after pay-
ment, or whether these irregularities had not been
thereby waived, and also whether Mr. Schreiber had
the right to revise the former estimates in this respect
and reduce the price from 50 cents to 25 cents a cubic
yard. The reference was in due course made to the
Exchequer Court and the case was tried upon such
reference upon the examination of witnesses, but with-
out pleadings ; and we are now called upon to decide
whether upon the evidence and the admissions of coun-
sel there should be judgment for the contractors or
for the Crown.

It is, I think, to be regretted, that in the present case
there are no formal pleadings. Atthe argument before
us, when the case was presented,it was difficult to appre-
hend all the points upon which the Crown might or
intended to rely as a defence to the claim. Forinstance
the contract provided that the whole work was to be
completed on or before the 15th of June, 1891, and that
time was to be considered as of the essence of the con-
tract. Did the Crown rely upon these stipulations?
The contract provided (see clause 25), that before any
payment could be made there should be a certificate that
the work had duly been executed to the satisfaction
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of the Engineer. No such certificate, in terms, had ever
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been signed, although, without detriment to the pub- Muymmray

lic interest, Jarge amounts had been paid under it, The
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estimate and certificate of Septémber, 1893, had been QUEEN
acted upon by the Department, and the contractors had geggewick
J.

obtained the moneys thereby appearing due, although
no evidence appeared upon the face of the document

that the Minister of Railways and Canals had approved

of it,and although the contract had made his approval
a condition precedent to payment. Clause 25 of the
contract required that there should be as a condition
precedent to payment so far as the September, 1893,
estimate is concerned a certificate in substantially the

following form, signed by the Chief Engineer and

countersigned by the Minister, viz.:

I certify that the work for or on account of which the certificate is
granted, viz.: for the months of February, March, Apxil, May, June,
July and August, 1893, has been duly executed to my satisfaction, and
I state the value of such work computed according to the contract
schedule of prices to be the sum of $88,541.53.

Approved. Chief Engineer.

Minister of Railways and Canals.

Nosuch certificate was ever signed, but as a substitute
for it, and (as I suppose) in intended compliance with
the provisions of the contract there was this document
attached to a detailed statement of all work previously
done under the contract:

I hereby certify that the above estimate is correct, that the total
value of work performed and materials furnished by Messrs. Murray &
Cleveland up to the 31st August, 1893, is $722,592.53, and the draw-
back to be retained $72,252.563, and the net amount due $650,340.00
less previous payments.

(8gd.) E. DENIEL,
Tom 8. RUBIDGE.,
Engineer’s Audit Office, Suptg. Engineer.
Department of Railways and Canals.
14}
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1896 Total amount certified on
e~ this contract $722,592.53.

MUE‘RAY All previous payments to
THE be deducted.

QUEEN (Sgd.) COLLINGWOOD SCHREIBER,

Sedgewmk Examined and checked, Chief Engineer.

(Sgd.) Gro. A. MOTHERSILL.
27th Sept., 1893.
Progress and final Estimate Sheet.
Ottawa, 27th September, 1893.

It was manifest that a certificate of this character did
not comply with the terms of clause 25 of the contract,
although it was doubtless sufficient for the purposes of
audit. There was no certificate, in terms, that the work
had been executed to the satisfaction of the Chief
Engineer; there was no approval by the Minister of
the certificate of the Chief Engineer; there was no
specific statgment in the certificate itself of the value
of the work done since the issue of the. last previous
estimate. These and other minor objections presented
themselves to us as conclusive reasons, if urged and
relied on, why the contractors could not as a matter of
technical law (though not of natural justice) maintain
their action, and there being no pleadings Mr. Hogg,
Q.C., the learned counsel for the Crown, was asked by
members of the court to define what apparent defences
were waived, with a view of ascertaining some idea of
the substantial defence of the Crown. The following
is the minute of the admission of the Crown counsel
as noted by the learned Chief Justice in his note-book
and read to counsel and assented to by them (and.
which admission, I think, was under the circumstances.
most properly made) :

Crown does not raise any purely technical formal objection that.
certificate does not state (shew) on its face that there was no approval
of Minister, and also'no objection that certificate does not state work

done to the satisfaction of the Engineer in so many words, and further-
(admits) that certificate and estimate are sufficient in form.
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With this admission before us only two questions
would seem to arise on this appeal. First, whether
we can gather from the certificate and from the estimates
to which it is attached (and which estimates must be
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considered as forming part of it) the value of the work Sedgewmk
J.

done between 1st February and 31st August, 1898. If
so, under the admission, that amount may be considered
as having been certified by the Engineer and approved
by the Minister. In other words, we will have a
certificate such as I have above suggested as the pro-
per one under clause 25 of the contract with the value
of the work done in those months filled in, and that
sum less 10 per cent will be the amount payable to
the contractors.

And the 2nd question will be: Assuming the cer-
tificate shews the value of the work in respect of which
it is given, can the Engineer in the present case go
behind a previous decision either of himself or his
predecessor and make the deduction which is here
sought to be made ?

As to the first question. The estimate we have to
consider is that of 31st August, 1898, numbered 45, and
it is to that estimate that the certificate I have set out
above is attached. That certificate states that the
estimate is correct. If then we can gather from it the

" amount of work done during the months in respect to
which it relates we have a certificate under the admis-
sions substantially as required by clause 25 of the con-
tract. Now these estimates shew that the amount of
such work was $88,541.568. That abundantly appears
from an intelligent perusal of the documents them-
selves as well as in a statement in the case prepared by
the Railway Department, where it is in effect admitted
that the estimates shew the value of the work in
question to be the sum stated. All that portion ofthe
certificate which relates to the total value of the work



214 SUPREME COURT OF CANADA. [VOL. XXVL

1896 done and to the amount of total deduction made is no
Murzay hecessary part of a certificate to a monthly estimate.
Tug 1t may be convenient for departmental purposes ; it
QueEN. may be accurate or inaccurate; but it is not required
Sedg_ev—vick under the contract; the contractors are not bound by

J.it, and as to them it is mere surplusage.

T The result is that so far as the certificate is con-
cerned there has, under the admissions. been a sub-
stantial compliance with the requirements of the con-
tract, and the contractors have shown themselves
entitled to the amount so certified, less the ten per
cent d eduction.

The further question remains: Can the Crown give
effect to the Chief Engineer’s proposal that the con-
tractors refund one-half of the amount received by them
upon the certificate of the late Engineer approved as it
was by the Minister, for the 39,588 cubic yards of
excavated material ?

I am of opinion that it cannot. There had been a
question as to the character of that work, as to its
classification and its value, and that question had been
determined by the then Engineer. Under clause 8
above set out he was made the sole judge and his
decision was declared to be final. This was one of
these very cases for which clause 8 was intended to
provide. The Engineer did decide, the Minister ap-
proved, and the money was paid. I do not think that
in the absence of fraud a decision so come to and acted
upon can be re-opened or reversed by a succeeding
engineer, or be regarded otherwise than as final and
conclusive as between the contractors and the Crown.
See the case of Jomes v. Jomes (1), cited in Emden on
Building Contract (2) in support of the proposition
that when a certificate had been given by an architect
he was functus officio.

(1) 17 L. J. Q. B. 170. (2) 2 ed. p. 126.
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Apart, however, from the purelylegal question the
merits as disclosed in the evidence would appear to
be with the contractors. There was, as already pointed
out, some evidence that there had been an overcharge
but that evidence was far more than balanced by the
evidence the other way. The onus was on the Crown
to prove the fact of overpayment. It has signally
failed to do so, and as the case at present stands it
would appear that the original classification was pro-
per and the payments made under it justly due.

In expressing this opinion I am not to be understood
as holding the view that monthly estimates under this
contract may not be revised. Under clause 25 the
monthly measurements are not intended or expected
to be exactly accurate ; they are mere approximations
coming as nearly as may be to the reality, but always
subject to the final measurement when the work is
completed and the balance due the contractors has to
be determined.

But I am of opinion that when in such a case as
the present a classification of a specified work has been
made under clause 5 or 8 of the contract, and a price
fixed and the money paid, such a determination is
final, and in the absence of fraud cannot under this
contract be reviewed either by the engineer who made
it or by his successor.

One rturther point remains. The Crown contends
that the contractors are not in any event entitled to
proceed by action upun a progressestimate. A simple
perusal of clause 25 which contains an unqualified
covenant on the part of the Crown to pay the sum less
10 per cent thereby certified for will show that such
contention is untenable.

In my opinion the appeal should be allowed with
costs, including the costs of the rehearing below, and
the original judgment of Mr. Justice Burbidge restored

2156
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1896 It need only be added that had the case come before
Munmay that learned judge in the same way as it was presented

mug 0 us his judgment would manifestly have been the
QUEEN. same as ours.

Sedg;Win Appeal allowed with costs.
— Solicitor for the appellémts : A. Ferguson.

Solicitors for the respondent : O’ Connor & Hogg.

1896 ISAIE DUFRESNE et al. (DEFENDANTS)..APPELLANTS ;

*May 18, AND
¥May 21. i
— ALFRED GUEVREMONT (Pr.AINTIFF)..RESPONDENT.

Appeal from Court of Review—Appeal to Privy Council—Appealable
amount—Addition of interest—C. C. P. arts. 1115, 1178, 1178¢—
R S. Q. ort. 2311—54 & 55 V. (D.) c. 25, 5.3, s5. 3—b4 V.
(P.Q.) c. 48 (amending C. C. P. art. 1115).

Under 54 & 55 V. (D.) c. 25,8. 3, ss. 3, there is no appeal to the
Supreme Court of Canada from a decision of the Court of Review
which would not be appealable as of right to the Privy Couneil.

Art. 2311 R. 8. Q. which provides that “ whenever the right to appeal
is dependent upon the amount in dispute such amount shall be
understood to be that demanded and not that recovered if they
are different ” applies to appeals to the Privy Council.

Interest cannot be added to the sum demanded to raise it to the
amount necessary to give a right of appeal. Stanton v. Home
Ins. Co. (2 Legal News 314) approved. .

MoOTION to quash an appeal from the decision of the
Superior Court sitting in review at Montreal, affirm-
ing the judgnient of the Superior Court, district of
Richelieu, which condemned the defendants to pay the

*PRESENT :—Sir Henry Strong C. J. and Taschereau, Sedgewick,
King and Girouard JJ.
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amount claimed by the plaintiff’s action with interest 1896

o~~~

‘and costs. DUFRESNE
The plaintiff sued on the 26th December, 1893, for GU};{’RE-

$2,150 with interest at 8 p. c. per annum from date of moxr.
action till paid, with costs. The action was brought —
for the recovery of the balance due under a written
contract for the construction of an engine and other
machinery for which defendants had agreed fo pay
$38,000 on terms .therein mentioned, and upon trial of

the cause the issues were found in favour of the plain-

tiff and the defendants were condemned by the judg-

ment rendered to pay the plaintiff $2,150, with interest

as claimed from the institution of the action and costs.

This judgment was affirmed with costs against the
defendants upon their appeal to the Superior Court
sitting in review. The amount of the judgment in
dispute with interest added as claimed from the date

of action to the 15th of May, 1896, when the appeal

was filed, was $2,559.96.

Ouimet Q.C. and Emard for the respondent, moved-
to quash the appeal on the ground of want of jurisdic-
tion, and cited C.C.P. arts. 1178 and 1178a; 54 & 65
Vict. (D.) ch. 25, sec. 8, subsec. 3.

Fleming Q.C. and Germain, for the appellants, contra.
The jurisdiction of this court depends upon whether
there would be an appeal allowed from the judgment
now in question to the Judicial Committee of the
Privy Council. The practice of the Piivy Council has
been to add interest when necessary in order to raise
the sum recovered to the appealable amount. , Boswell
v. Kilborn (1); Macfarlane v. Leclaire (2); Gooroopersad
Khoond v. Juggutchunder (8); Quebec Assurance Com-
pany v. Anderson (4); In re Marois (5). The Privy

(1) 12 Moo. P. C. 467. (3) 13 Moo. P. C. 472.

(2) 15 Moo. P. C. 181, (4) 13 Moo. P. C. 477,
(5) 15 Moo. P. C. 189.
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Council also exercises its inherent power of granting

Durresye appeals although not provided for by provincial statute.

V.
GUEVRE-
MONT.

The jurisprudence of the Privy Council must govern
appeals to that court, and where the jurisdiction of this
court depends upon whether or not an appeal would
lie to the Privy Council the same rules should be
followed in determining the rights of the parties, and
the court ought to take into consideration that the
condemnation asked for by the demand and awarded
by the judgment appealed from imposes upon the ap-
pellants liability for both capital and interest amount-
ing in all to over £500 sterling. The questions in-
volved have arisen under a contract for $3,000.

TasCHEREAU J.—This case comes up on a motion to
quash. It brings up a question upon which this
court has not yet passed, though it was noticed by
some of the judges in Couture v. Bouchard (1). The
point to be determined is whether under subsec. 3 of
sec. 3,0f 54 & 55 V. c. 25, an appeal lies to this court
from the Court of Review in cases where no appeal lies
from the Court of Review to the Privy Council. We
find no difficulty in holding that it is impossible to
construe that subsection otherwise than it has been
done in the case referred to of Couture v. Bouchard (1),
by Gwynne and Patterson JJ. If the party aggrieved
by the judgment has no right of appeal to the Privy
Council he has no right of appeal to this court. But
the appellant, who is condemned by the judgment of
the Court of Review to pay a sum exceeding £500 stg.,
by adding to the amount claimed in first instance the
interest accrued before the judgment, contends that
under the decisions of the Privy Council such interest
given by the judgment as part of the demand should
be taken into consideration, when the right to appeal

(1) 21 Can. 8. C. R, 281.
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depends upon the amount in controversy. That would 1896
appear to be 5o as a general rule where the right to Dyspesxs
appeal depends upon the amount in controversy on the Go ﬁ'\j;nm-
appeal. Gooroopersad Khoond v. Juggutchunder (1) ; The uont.
Quebec Fire Assur. Co.v. Anderson (2); Bank of New qygor
South Wales v. Owston (8); Quebec, &c., Railway Co. v.
Mathieu (4). But does this apply to appeals to the
Privy Council in the province of Quebec, wherein
it is enacted in express terms (art. 2311, R.S8. Q).
that “whenever the -right {0 appeal is dependent
upon the amount in dispute, such amount shall be
understood to be that demanded and not that recover-
ed, if they are different”? These are plain words,
susceptible, it seems to me, of but one construction,
that one given to it by the Court of Appeal in
Stanton v. The Home Ins. Co. (5). There the amount
claimed was for the very same amount of $2,150
claimed in the present case, and the appellant, as here,
to support his right of appeal to the Privy Council,
contended that the interest accrued since the institu-
tion of the action gave him the statutory right of
appeal. But the court held that under the statute
(now art. 2811 R. 8. Q.) that contention could not pre-
vail. Here are the considérants of the judgment refus-
ing leave to appeal :

Tascherean
J.

Considering that it is provided by sec. 25 of ch. 77, C. 8. L. C,,
that whenever the right to appeal from any judgment of any court
is dependenf: on the amount in dispute, such amount shall be under-
stood to be that demanded and not that recovered, if they are different,

Angd considering that the amount which the appellant demanded in
and by his declaration in this cause, was less than £500 sterling, to wit,
a sum of $2,150, and that according to law and the practice of this
court, the interest accrued since the action was served and returned
into court cannot be added to the principal sum demanded in order
to determine the right of appellant to appeal from the judgment ren-

(1) 8 Moo. Ind. App. 1665 13 (3) 4 App. Cas. 270,
Moo. P. C. 472. (4) 19 Can. 8. C. R. 426,
(2) 13 Moo. P. C. 477. (5) 2 Legal News 314.
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1896  dered in this cause ; the court doth reject the motion of the appellant

~~~  for leave to appeal to Her Majesty in Her Privy Council, with costs.
DUFRESNE

Gu é";RE_ The application for leave to appeal was made, it is
monr, true, in that case by the plaintiff, whilst here, the
Taschereau 2PPeal is taken by the defendant, but there is no room
J. that I can see for the contention that the statute does
not apply to both cases. Laberge v. The Equitable Life
Association (1). And in Grand Trunk Railway Co. v.

Godbout (2), the Court of Appeal applied the rule to

an appeal by the defendant. See also Richer v. Voyer (8).

It might perhaps be argued here, as we are not bound
by those decisions, that this enactment does not apply
to appeals to the Privy Council. But as said by Dorion
C.J.in that same case of Grand Trunk Railway v. God-
bont (2), the words of the enactment do not admit of
such contention. They apply to all appeals in the
province, and in the Consolidated Statutes of 1860
they are to be found in the same statute that provides
for the appeal to the Privy Council. And that statutory
right of appeal to the Privy Council over which the
province has a legislative control, not only never ques-
tioned by the Privy Council itself, but expressly recog-
nized in all the cases from the province wherein the
question came up before their Lordships, (without, of
course, interfering with Her Majesty’s prerogalive
rights on the subject) cannot, by any rule of construc-
tion that I know of, be excluded from it. That being
so this appeal must be quashed, as the appellant has
no right of appeal to the Privy Council.

It is needless to say that we do not lose sight of the
ruling of the Privy Council in Allan v. Pratt (4), and
that line of cases, but, as remarked by Dorion C.J. in
the case of Stanton v. The Home Ins. Co. (5) the atten-
tion of the Privy Council does not appear to have been
drawn to this particular enactment. ‘

(1) 24 Can. S. C. R. 59. (3) 2 R. L. 244.

(2) 3Q. L. R. 346. (4) 13 App. Cas. 780.
(5) 2 Legal News 314.
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As for Monette v. Lefebvre (1) in this court, and our 1896
decisions in the same sense, they have no application. Durnmsne
The Quebec statute (art. 2811 R. 8. Q.) though apply- Gufonn.
ing to the appeals to the Privy Council, does not moxr.
apply to appeals to this court, though now we have myecherean.
subsec. 4 of 54 & 55 V., c. 25 in the same sense. J.

The appeal should be quashed, but without costs, as
the point is a new one, and the judgment is not
founded upon precisely the same grounds as were
urged hy the respondent at the argument of the motion.

Appeal quashed withou! costs.
Solicitors for appellants: Germain, Olivier & Désy.

Solicitors for respondent: Owimet, Emard & Brous-

Seat.
#
ALPHONSE CHARLEBOIS AND ) . 1895
OTHERS (DEFENDANTS) ............ j o APPRLIANIS: o
. 89, 11,13,
AND ' 13, 14, 15
J.B.DELAP AND OTHERS (PLAIN- RESPONDENTS. 1896
TIFFS) vvvveeesennnes veemnmmesianmennasenns . . i
ar. 28,

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO. ——

Joint Stock Company— Ultra vires contracti—Consent judgment on—Action
to set aside.

A company incorporated for definite purposes hasno power to pursue
objects other than those expressed in its charter or such asare
reasonably incidental thereto, nor to exercise their powers in the
attainment of authorized objects in & manner not authorized by
the charter. The assent of every shareholder makes no difference.

If a company enters into a transaction which is wltra vires and litiga-
tion ensues in the course of which a judgment is entered by con-
sent, such judgment is as binding upon the parties as one obtained
after a contest and will not be set aside because the transaction
was beyond the power of the company.

PrESENT :—Taschereau, Gwynne, Sedgewick, King and Girouard JJ.
(1) 16 Can. 8. C. R. 387.
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APPEAL from a decision of the Court of Appeal for

Craztzsors Ontario affirming the judgment of the Chancellor who
Dmar. Set aside a judgment by consent in favour of the

defendant Charlebois.

This action was brought by the Great North-west
Central Railway Company to set aside two judgments
obtained by the appellant Charlebois against the com-
pany, in an action by Charlebois to recover a balance
claimed to be due to him upon a contract for the con-
struction of a section of that company’s line of rail-
way.

The Great North-west Central Railway Company
was a company organized for the purpose of construct-
ing a line of railway from some point on the Canadian
Pacific Railway in Manitoba at or near Brandon in a
north-westerly direttion to Battleford. Another com-
pany under two different names had previously been
in existence for the purpose of constructing the same

railway, but had been unable to do so.

The Souris & Rocky Mountain Railway Company
was incorporated by an Act of the Parliament of
Canada, passed in the year 1880, and in the year 1884
the name of the company was changed to The North-
west Central Railway Company. Construction was
commenced and carried on during the summer and
autumn of the year 1883, and the then contractors
(who were the present defendants, McDonald and Pres-
ton) claimed to have expended a large sum of money
and that a balance was due to them, amounting to
$126,000.00 and upwards by the old company. This
company failed to carry on the work, and in 1886 by
an Act 49 Vict. ch. 11, the Governor in Council
was authorized to grant to the North-west Central
Railway Company, or to such other company as should
undertake the construction of the railway, Dominion
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lands to the extent of 6,400 acres for each mile of rail- 1895
way, for a distance of 450 miles. CHARLEBOIS

The Grovernor in Council was also authorized to grant Davap
a charter for the incorporation of a new company, —
which upon being published in the Canada Gazette
should have force and effect as if it were an Aect of the
Parliament of Canada.

The defendants Clemow, Charlebois, Allan, Murray
and one Charles T. Bate, since deceased, in 1886 made
application for a charter, and a charter was granted
pursuant to the power given by the last mentioned
Act, and was published in the Canada Gazette of the
6th November, 1886.

In September, 1889, the other shareholders of the
company agreed to transfer their shares to Charlebois,
who entered into an agreement with one Codd, who
had a claim against the original company, and one
Stevens, an English solicitor, who professed to represent
English capitalists. In form the agreement was with
Codd, and by it Charlebois undertook to carry out a
previous arrangement which had fallen through
whereby fifty miles of the road was to be completed
and transferred to Codd for £200,000 sterling, £50,000
to be paid on the transfer of the shares and execution
of a construction contract. Stevens’s connection with
the agreement was by an endorsement signed by him
guaranteeing the payment to the satisfaction of Charle-
bois’ bankers.

In pursuance of the above, all the shareholders of the
company transferred their shares to Stevens and four
others named by him, who became the directors of the
company, and a construction contract was entered into
with Charlebois for the building of the fifty miles of
road. In September, 1891, Charlebois, claiming to
have completed the work, brought an action against
the company in Ontario for recovery of a balance due
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to him therefor in which by consent of counsel a

Cmantmsorsjudgment was entered in his favour, the material por-

2.
Dzsrar.

tions of which are set out in the judgment of Mr.
Justice King on this appeal. By its terms the com-
pany was given immediate possession of the railway
and was allowed six months to pay Charlebois on con-
dition that the whole of the bond issme should be
deposited within one month with a deposit company
in England. It also directed that the sum payable to
Charlebois should be charged in favour of certain sub-
contractors and others having claims against the com-
pany under former contracts for construction of the
road.

The plaintiffs Delap and Mrs. Mansfield had agreed
with Codd and Stevens to advance money to enable
them to acquire the road under the agreement of Sep-
tember, 1839, and had made advances on security of
the bonds of the company. In 1898 they brought an
action to have the consent judgment set aside, alleging
that the agreement of September, 1889, was ultra vires ;
that Codd and Stevens had entered into an agreement
of partnership to share the profits made by the transac-
tion ; and that Charlebois had taken the proceedings
he did take to harm the company and had been guilty
of frand against the company and these plaintiffs. The
case was heard by the Chancellor, who ordered the
judgment to be set aside, and his judgment was affirmed
by the Court of Appeal. Charlebois, and the other
defendants interested in the distribution of the moneys
recovered by the judgment, appealed to the Supreme
Court.

McCarthy Q.C. and Chrysler Q.C. for the appellant
Charlebois. The contract having been executed by
Charlebois it will not be sef aside except upon terms
which will do justice to all parties. See Brice on
Ultra Vires (1) ; Webb v. Shopshire Railway Co. (2).

(1) 3 ed. pp. 693, 697, 700. (2) [1893] 3 Ch. 307.
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The fact that a judgment enforces wléira vires terms 1695
of a contract is not a reason for setting it aside. Ash- Crantwrom
bury Railway Co.v. Ruche (1); In re South American Dara y
& Mexican Co. Ez parie The Bank of England (2). —

A judgment by consent in the presence of the court
is res judicata as completely as a judgment in invitum.

In re South American & Mezican Co. (2). Nashville
Railway Co.v. United States (3); United Siales v. Parker
(4)-

An action will not lie in Ontario to set aside a judg-

ment. Dumble v. Cobourg, &c., Railway Co. (5).

W. Nesbitt for the appellants, The Crossen estate
and others, contended that however the judgment
might be dealt with as against Charlebois it could
not be disturbed as against these appellants who were
to share in the distribution of the moneys citing The
Bellcairn (6) ; Huddersfield Banking Co. v. Lister (7).

Robinsorn Q.C. for the appellants, The Union Banlg, The
Commercial Bank and others, referred to Hammond v.
Schofield (8).

Lewis followed for the Union Bank and Nugent for
Schiller and McDonald, sub-contractors.

W. Cassells Q.C. and Howland Q.C. for the re-
spondent Delap. The judgment ordered the road to be
- sold piecemeal which it should not have done. Hen-
derson v. The Bank of Hamilton (9); British Soulh
Africa Co. v. Companhia de Mocambique (10). And see
Grand Trunk Railway Co. v. Bickford (11).
A judgment by consent is never res judicata. Hudde
Jield Banking Co. v. Lister (7).

(1) L. R. 7 H. L. 653 (6) 10 P. D. 161,

(2) [1895] 1 Ch. 37. (7) [1895] 2 Ch, 273.

(3) 113 U. S. R. 261. (8) [1891] 1 Q. B. 453.
(4) 120 U. 8. R. 89. (9) 23 Can. S. C. R. 716,
(5) 29 Gr. 121. (10) [1893] A, C. 602.

(11) 1 Can. 8. C. R. 696.
13
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The contract sued upon was wlira vires. What is

Crantmpors ot expressly or impliedly permitted by a company’s

v,
DEeLaP.

charter is prohibited. Ashbury Railway Co. v. Riche
(1); Attorney General v. Great Eastern Railway Co. (2).

Arnoldi Q.C. and Brisiol for the respondents, the
bondholders, referred to Wheatley v. Silkstone Coal Co.
(8) ; In re Land Credit Co. (4) ; Bargate v. Shortridge (5).

McCarthy Q. O. in reply.

TASCHEREAU J.—] am of opinion that we should
allow the principal appeal with costs. I adopt my
brother King's reasoning. The cross-appeal by the
plaintiffs should be dismissed with costs. The incidental
appeals of the Banks, the Crossens, Schiller and Preston,
Allan, Devlin and others should all and every one of
them be dismissed with costs. These appeals were quite
unnecessary, and I should have been disposed to give

‘treble costs against these appellants had it been in our

power to do so. I agree with what my brother
G-wynne says on these incidental appeals.

GwyNNE J.—However much we may sympathize
with the plaintiff Delap, and what upon the evidence
does certainly appear to be the cruel way in which

+ he has been involved to the extent of some ninety

thousand pounds expended in the construction of this
road, we must bear in mind that we are not adjudicat-
ing upon a case wherein his right to redress against
any persons for the injuries of which he may have
reason to complain are submitted to the court for
adjudication thereon. Theaction is not one instituted
by Delap against the railway company for the pur-
pose of having any question as to his rights and in-
(1) L. R. 7 H. L. 653. (3) 29 Ch. D. 715.

(2) 5 App. Cas. 473. (4) 4 Ch. App. 460.
(5) 5 H. L, Cas. 297.
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terest in certain bonds of the company in his hands 1896
determined by the judgment and decree of the court.ogantmpors
Whether Delap is or is not a holder of honds of the qur)fAP.
company in the only right in which he claims to hold —
them, namely, as a pledge and security for certain Gwyn_ne J.
advances made by him to the company, is a matter of
no importance in this suit, as the company are acting
in concert with him as co-plaintiffs in seeking relief
against a consent judgment obtained in an action in-
stituted by the now defendant Charlebois as plaintiff
against the now plaintiffs the railway company, upon
the ground that such judgment was obtained solely as
is charged upon the fraudulent consent thereto of the
then president of the company; and upon the ground
further that the judgment contains certain declarations
and directions as assented to by the company which
were wltra vires of the company to assent to and of
the court to decree. True it is that the statement of
claim contains an allegation, wholly unnecessary as it
appears to me, to the effect that Delap is a holder of
bonds in the company and stating the circumstances
under which and the consideration for which he be-
came such holder, but he does not (and framed as the
suit is he could not successfully) claim any special
relief as such bondholder. No relief is prayed different
from that which is prayed by the company. Whether
Delap is or is not the holder of the bonds of which he
claims to be holder would have been a question of
importance in this suit if he was sole plaintiff claim-
ing a right as bondholder to set aside the consent
judgment upon the ground of its being for any reasons
fraudulent or wltra vires as against the holders of bonds,
but no such question arises here for whatever irregu- -
larity if any there was in the first institution of the
suit by Delap claiming relief upon behalf of himself
and all other shareholders except those excepted, there

15% ’
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1896  can be no doubt that the railway company are now
Crantusors plaintiffs and are upon the record co-plaintiffs with
DE”[’:A . him, and the company have no doubt a right to the re-
——  lief prayed if a case warranting such relief being
Gwynne I granted is established. The courts below have deter-
mined, in which I concur, that Delap’s joinder with
the company as a co-plaintiff’ if objectionable originally
cannot now be a matter of any importance whatever,
and the conclusion from such adjudication in my
opinion is that the judgment of the Court of Appeal at

Toronto which has assumed to declare—
that the bonds mentioned in the suit were not validly pledged by
the company to the plaintiff James Bogle Delap and that the plaintiff’
Delap was not entitled to hold the £465,000 face value of bonds in his
control brought into court in this action by him, for all or any moneys.
owing to him, and that the said bonds were not nor were any of them.
pledged by the said company to him for the repayment of all ur any
mouneys owing to him by the company and that the claim of the re-
spondent Delap to enforee the same should be dismissed without costs.

here or below—

must be set aside as an adjudication upon a matter for
adjudication upon which the suit is not framed and
in respect of which no relief is prayed. As already
pointed out, the suit is not framed for any such pur~
pose. The only relief prayed is the setting aside of the
consent judgment for the reasons stated in the state--
ment of claim. To the whole of the relief prayed the
plaintiffs the railway company are entitled if the case
as it is presented should be established. The 17th, 18th
and 19th paragraphs of the learned Chancellor’s judg-
ment must in my opinion be expunged for a like reason
from his judgment for the learned Chancellor therein.
pronounces a judgment affirming the validity of the
pledge of the bonds to Delap which as already observed
was a declaration not warranted by the frame of the
suit any more than was the judgment of the Court of”
Appeal for Ontario negativing such:pledge and all:
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right of Delap to the bonds by way of pledge or other- 1896
wise. By the erasure of these paragraphs from the gmamrmsoms
learned Chancellor’s judgment the parties interested, Daven.
that is to say, the company and Delap as having actual —
‘possession of the bonds will be able to settle between G¥¥ineJ.
themselves their respective rights. TUntil they shall

differ upon the matter and shall submit their difference

to the court it will be expedient to withhold the ex-
pression of a judicial opinion upon the subject. As to

the residuge of the learned Chancellor’s judgment I do

not think it necessary to refer to any of the matters in
evidence further back than the 7th September, 1889,

for I agree with the view taken.by Mr. Justice Burton

that upon that day the evidence shows clearly that

the agreement of April, 1889, which was the sine qud non
foundation of the agreement of July, 1889, which Delap,

by the advice of his solicitors the Messrs. Stevens &

Co. entered into with Codd was entirely put an end to

and absolutely abandoned. Thereupon, as the evi-

dence also shows, Charlebois entered into an agreement

with all of his co-shareholders in the company for

the purchase at a fixed price of their respective shares

upon which 80 percent had been paid up and expended

by the company. He then entered into negotiations

with Codd and Stevens, who were then acting in con-

cert as co-adventurers or co-partners, for the sale and
transfer to them and their nominees of the whole of the
shares which had been subscribed for and taken in the
capital stock of the company including his own, and

so to make such transferees of the stock sole members

of the reorganized company who when so reorganized
should give him a contract for building 50 miles of the
railway of the company at the price or sum in the
whole of £200,000 sterling equal to $978;188. These
negotiations were finally reduced to a contract which
substantially was as follows, that Charlebois should be
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paid £50,000 sterling=$2438,333, upon the execution of

CHARLEBOIS the contract or certain other sums for rails during the

DELAP

Gwynne J

progress of the work and the balance npon the comple-
tion of the 50 miles. Out of this balance, however,

* when paid there was an agreement between Charlebois

and Codd that the former should pay‘to Codd $173,133‘

_ being the difference between $800,000 and £200,000

sterling for his the said Codd’s personal use and
benefit. Now, Charlebois’s contract being for a fixed
price for the transfer of the shares and for building of
the road, it is manifest that he must acquire all the
shares not held by himself by purchase from the per-
sons holding the shares, and this manifestly was known
to Codd and Stevens with whom he was contracting,
and he must also transfer his own shares and cause all
the shares owned by the other shareholders tobe trans-
ferred to them and their assignees before the contract
with the company for building the 50 miles of road
could be executed ; this also was well known to Codd
and Stevens, who together with their nominees, claim-
ing under them, were to constitute the company to
execute the contract with Charlebois, and as the per-
sons with whom Charlebois was negotiating and their
nominees were to be sole members of the reorganized
company to enter into a building contract with him
in their corporate capacity, I cannot see that it was a
matter of any importance to Charlebois how such per-
sons when constituted into the reorganized company
should arrange between themselves as individual
shareholders and themselves as constituting the cor-
porate body as to the manner in which the sum to
be paid to Charlebois should be apportioned and en-
tered in the books of the company ; that was a matter
easy of adjustment between themselves with which
Charlebois had nothing to do. Neither the reorganized
company nor the persons forming it had any concern
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with the amount Charlebois might have to pay to his 1896
co-shareholders to procure the transfer of their sharesgintzsoms
as he had agreed to do; nor as to the mannerin which ™
or as to the funds out of which he should pay such —
amount, although it must have been well known to Gwynne J.
Codd and Stevens that the'amount so to be paid by
Charlebois must naturally constitute an elementin his
determining the amount to be paid to him, in case his
proposal should be accepted ; nor had they any concern

with the amount of profit which Charlebois might
probably derive from the contract ifhis proposal should

be accepted further than to consider whether the
amount demanded by him was in their judgment so

large that they must decline acceding to it. It might

be that the amount necessary to be paid to his co-
shareholders for their shares would be more than he

was prepared to pay in cash and he might possibly
require to have the payment deferred until he should

build the 50 miles of road and should receive the full
smount then to be paid to him. Itis apparent that the
company was one of these companies formed, as is not
unusual in this country, for the purpose of construct-

ing railroads, not as purely commercial undertakings

and not constructed wholly or chiefly with subscribed
capital, but chiefly upon the security of government

or municipal subsidies or both. In the present case

the subsidy was a government land grant which could

not be obtained by the company until they should

enter into a contract for building 50 miles of road to

be completed by a fixed date. A question has been
suggested whether Charlebois’s proposal was that he

should procure the shares to be assigned and transferred

as paid up in full or that he should transfer or procure

them to be transferred as they then were with 30 per

cent paid thereon, but I cannot see how any question

upon this point, if any such does exist, between the
parties to the transaction can affect the present case.
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Assuming the payment of 75 per cent upon the

Crantmsors amount of stock which had been subscribed for prior

v,
DErrae.

Gwynne J.

to the 16th February, 1889, to be by force of the resolu-
tion of the old company payment in full of these
shares, the amount necessary to pay such 75 per cent
was very little short of the £50,000 sterling, and the
evidence shows that upon that day Stevens, although
it was with Delap’s money, paid that amount to the
company as originally organized upon the subscribed
shares severally and respectively so as to make them
to be actnally and truly paid in full in conformity with
the resolution of the company as formerly constituted.
If Charlebois had agreed with Stevens to pay the shares
up in full so as to transfer them as shares paid up in
full it is plain that he did not do so unless Stevens
paid the money upon the shares as a loan to Charlebois
and upon his promise to repay Stevens the amount,
which promise Charlebois has fulfilled. Of this we
have no. evidence, nor is it necessary that we should
have any evidence upon the point in this case, for if
Charlebois agreed with Stevens to pay up the shares
in full and has not done so, it is Stevens who alone
can call him to account for the nonfulfilment of his
promise. )

What the evidence establishes beyond all doubt is
that on the 16th September, 1889, before the company
was reorganized by the transfer of the shares to Codd
and Stevens and their nominees, the shares were actu-
ally and truly and bond fide paid to the company to the
amount of 75 per cent; and to that amount, or if that
amount did under the resolution aforesaid constitute
payment in full, then these shares in whosoever hands
they now are must be held to be to all intents and
purposes shares paid up in full or at least to the amount
of 75 per cent, which amount the company has actually
received and enjoyed the full benefit thereof. There
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seems to be no foundation whatever for the suggestion 1896
that the payment of the money by Stevens on the 16th crsrrrsos
September, 1889, was merely fictitions. He paid the [ »
money, beyond all question, npon the shares and to —
the company who have applied it to their own pur- %722e J.
poses ; no part of the money so paid has ever been re- .
turned ; it is impossible therefore to say that the pro-
ceeding was in any respect fictitious or any thing else
than an actual payment upon the shares and to the
company. With any controversy between Delap and
Stevens as to the propriety of the application in such
a manner of Delap’s money by Stevens this suit is not
concerned.

There is not in my opinion any ground whatever for
imputing fraud to Charlebois or to any person as re-
gards the amount paid by Charlebois for the shares or
for avoiding the contract entered into with him by the
company as ulira vires in whole or in part by reason
thereof or by reason of his having reimbursed himself
therefor by the amount promised to him in that con-

tract to be paid by the company. The company have
in virtue of that contract acquired the government
subsidy and they must in all justice abide by the terms
of the contract with Charlebois in virtue of which they
have acquired the subsidy, to the extent at least of
$800,000 which appears to be the whole of the amount
to be paid to, or which was asked by, Charlebois for
his own benefit. In so far therefore as the learned
Chancellor’s judgment has reduced the consent judg-
ment in respect of the moneys comprised in the £200,-
00¢ sterling as representing the value of the shares, it
is in my opinion erroneous and must be reversed, but
as to the $173,133 which was agreed to be paid to Codd
and as security therefor was also included in the £200,-
000 sterling mentioned in the contract executed by the
_ company, that amount being so imposed as a liability

!
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1896  upon the company, constituted in my opinion a mani-
Cranrmsors 1est fraud upon the company, and as the consent judg-
Dorsp, Tment appears to have been obtained solely upon the
——  consent of the president Codd, the person to be bene-
Gwyﬂrf I fited by that fraud, the consent judgment must be set
aside at least quoad that amount which cannot be re-
duced by reason of any part thereof having been already
paid by Charlebois to Codd or by reason of Charlebois
having accepted any charge purported to be imposed
by Codd upon the amount. It is Charlebois’s misfortune,
for which the company cannot be made responsible,
that he should have paid to Codd any part of that sum
before himself receiving it. As regards this $178,183
the learned Chancellor’s judgment must in my opinion
be maintained.

Now by deducting from the principal sum of $600,-
226 this sum of $178,133, we arrive at the sum of
$427,098, or the precise sum which, if'the whole work
had been finished as provided for in the contract would
have been then due to Charlebois in respect of $800,000
the whole of the sum named in the contract, which
was really payable to him for his own benefit; but. it
is contended that in point of fact the whole work was
not finished and therefore upon this point the learned
Chancellor has directed a reference to the master. I
should be very glad to be in a position to be able to
determine this question without a reference for the
enormous expense of this suit which already cannot
be short of 25 per cent of the whole claim makes it
extremely desirable to prevent if possible any further
delay and the incurring the expense of an inquiry
before the master. Perhaps the parties may be able to
agree upon this point without prosecuting the refer-

ence which otherwise would be necessary.
The substantial variance which I thus make in the
judgment of the learned Chancellor requires also vari-
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ance in its form, and I think it should be varied as 1896
follows: Let the 1st, 2nd. and 3rd paragraphs remain. Cgarrwsors
Expunge the 4th, 5th, 6th, Tth, 8th, 9th, 10th, 14th, DEE.AP.
16th, 17th, 18th, 19th, 25th, 26th and 27th paragraphs, —
and substitute therefor the following : Gwy__nf J.

4. Insert for 4th paragraph the 11th paragraph of the
learned Chancellor’s judgment. '

5. Insert for 5th the 12th paragraph of the learned
Chancellor’s judgment.

6. Declare that in so far as relates to the sum of
$178,183, that sum being part of the sum of $200,000
named in the contract of the date of 16th Sept., 1889,
and being made part of such sum for the sole benefit
of the defendant, John Arthur Codd, the defendant,
the said Charlebois, had no right to recover the same
or any part thereof against the said company, and
declare that by reason of that sum being included in
the calculations whereby the sum of $622,226 men-
tioned in the comsent judgment was arrived at the
said consent judgment was and is fraudulent as
against the said company and should be for such
fraud, and the same is hereby therefore, vacated, an-
nulled, reversed and set aside ‘

7. Declare that at the date of the consent judgment

the defendant Charlebois was entitled to have judg-
ment against the company for no greater sum than the
sum of $427,098, together with so much of the $22,000
of interest as was attributable to the sald sum of §427,-
093, less the amount of the work and materials which
were contracted for by Charlebois to be finished and
supplied if any there were not then finished and sup-
plied.

Ta. Refer it to the master to take an account of the -
amount if any which should be charged to Charlebois
for the non-completion of the work if the master shall
find it not to have been completed and declare that
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such amount, if any, shall be deducted from the said

Crarresors Sum of $427,098, and thereupon enter judgment nunc

v,
DzLar.

Gwynne J.

pro tunc as of the date of the consent judgment for the
said sum of $427,098 and the proportion of the said
sum of $22,000 by way of interest as the master shall
find to be properly attributable to the said sum of
$427,098, less such sum, if any, as npon the taking of
the account aforesaid he shall find to be chargeable to
Charlebois in respect of such unfinished work or un-
supplied material.

8, Declare that the persons and corporations men-
tioned in the 10th paragraph ofthe learned Chancellor’s
judgment shall have the like charge upon the amount
to be recovered by the judgment hereby ordered to
be entered nunc pro tunc as by sail the consent judg-
ment they were declared to have upon the amount
therein mentioned ; declare this by recital of the pro-
visions of the judgment as to these parties in full as
therein and declare that the judgment hereby ordered
to be entered nunc pro tunc shall be subject to the like
provisions.

9. Declare the defendant Charlebois to have a hke
lien for the amount of the judgment hereby ordered
to be entered #nunc pro tunc as he is in the 13th para-
graph of the learned Chancellor’s judgment declared to
have. In framing this declaration, adopt simply the
language of the 13th paragraph of the learned Chan-
cellor’s judgment to the judgment hereby ordered to
be entered nunc pro tunc

10. Adopt paragraph 15 of the learned Chancellor’s
judgment.

11. Adopt paragraph 20 of the Chancellor’s ]udgment

12, o« “ 21 “

13. “ o 22 Y “

14 " “ 23 H -

15. - " 24 “ “
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16. Reserve further considerations and further costs. 1896
17. Adopt paragraph 28 of the Chancellor’s judgment. ¢ zrusors
I confess that T have not been able clearly to deter- _ »
mine the precise mode in which the amount $600,226 —
was arrived at which so precisely to a cent corresponds Gwy_nf T
with the amount recoverable assuming Charlebois’s
contract price to have been $800,000 and that his con-
tract had been fully completed. If there should be
anything in the exhibit 26 or elsewhere in the exhibits
which may appear to require consideration other than
is covered by the above directions it may be spoken to
on the minutes but it must be understood that no allow-
ance can be made in favour of Mr. Charlebois in respect
of the item of $50,000 spoken of in the exhibit 26 as
“bonus " nor in respect of any payment or loan to Codd
upon or in respect of the $173,133 above mentioned.
I should have preferred directing an ordinary judg-
ment as in an action upon a covenant to pay money to
be entered for Charlebois in the judgment hereby sub-
stituted for the consent judgment without burthening
the judgment with charges in favour of his creditors
not parties to the suit” which was instituted by him
against the company, but I presume there was some
reason for the adoption of that course which is certainly
not usual and as the learned Chancellor has adopted
the same course I have alsoadhered toit, and the judg-
ment as above varied seems tome to give to thedefend-
ant Charlebois the utmost that he was entitled to
when the consent judgment was entered. .
As tothe costs of this appeal I think that the proper
order to make will be that as between the plaintiffs
and the defendant Charlebois, they must respectively
bear their own costs ; and as to the appeals of the de-
fendants who claim under the defendant Charlebois
these appeals were wholly unnecessary and never
should have been prosecuted, and as the appellants.
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1896  had no interests distinct from those of Charlebois, their
Crantasors appeals must be respectively dismissed with costs to be
Derap, Paid to the plaintiffs by them respectively.
- Upon the judgment being varied as above the appeal
Gwyf_e J- of Charlebois and the cross-appeal of Delap should be
dismissed without costs.

SEpGEWICK J.—I concur in the judgment of Mr.
Justice King.

King J—A company incorporated for definite pur-
poses has no power to pursue objects other than those
expressed in the Act or charter, or such as are reason-
ably incidental thereto. Ashbury Railway Carriage
Co. v. Riche (1); Attorney General v. Great Easiern
Railway Co. (2). The assent of every shareholder
makes no difference.

The same is the case in respect to the powers
exercisable by such a corporation in attainment of
authorized objects.

I am of opinion not only that the objects which the corporation
may legitimately pursue must be ascertained from the Act itself, but
that the powers which the corporation may lawfully use in furtherance

of these objects must either be expressly conferred or derived by
reasonable implication from its provisions, ’
Per Lord Watson in Wenlock v. River Dee Co. (8).

Then as to the application of the company’s funds
to purposes other than those so as above authorized,
Lord Herschell in Mann v. Edinburgh Northern Tram-
ways Co. (4), says of this:

No approval of those who may happen to be directors at the time
when the company is formed, or of those who may happen at that time
to be all the sharcholders in the company, can possibly give it validity,
because it is something which the company itself cannot do, and which

it cannot be authorized to do either by its then directors or by its
then shareholders.

(1) L. R. 7 H. L. 653. (3) 10 App. Cas. 362.
(2) 5 App. Cas. 473. (4) [1893] A.C. 69.



VOL. XXVI.] SUPREME COURT OF CANADA. 239

In the present case the charter of the company 1896
(which by Act 49 Vict. . 11 (D.) is declared to have the caazrzsors
force of an Act of Parliament), after providing that the , »
capital stock shall be two millions of dollars to be
divided into shares of $100 each, declares that :

The money so raised shall be applied in the first place to the pay-
ment of all expenses and disbursements connected with the organiza-
tion of the company and other preliminary expenses, and making the
surveys, plans and estimates, connected with the works hereby
authorized, and all the remainder of such money shall be applied to
the working, completing and equipping and maintaining of the said
railway and other purposes of this charter and no other purpose what-
ever.

King J.

The purpose named in the charter was the construc-
tion of a railway from a point\ on the Manitoba and
North-western Railway, or from Brandon on the
Canadian Pacific Railway, to Battleford, a distance of
about 450 miles.

A contract for the construction of the first 50 miles
was entered into between Charlebois and the company
on the 16th September, 1889.

The alleged wultra vires character of the contract lay
(as was contended) in the improper inclusion in the
contract price of the price of shares transferred by
Charlebois to some of the directors, and of a bonus or
commission of $178,000 to one of them.

The whole of the subscribed stock amounted to
$500,000 in 5,000 shares, which up to the 16th Sep-
tember, 1889, were held by Messrs. Charlebois, Clemow,
Allan, Devlin, and Murray, and upon which 30 per
cent, representing $150,000, had been paid up. These
gentlemen were also the directors of the company.

In 1888 the shareholders had entered into an agree-
ment with a Mr. Codd to sell him their shares (i.e. all
the subscribed shares) and to complete 50 miles of road
then under construction for the sum of £200,000 ster-
ling, Codd to pay £50,000 on the transfer of the shares
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1896  within a month, and the balance on completion of the
Crantasoms 50 miles within several months thereafter. And the
DEvar, shareholders agreed (as they well might, for they were
- not purporting to bind the company) that upon pay-
Kfﬁ'_‘r‘ ment in full they would allow to Codd for commis-
sions, etc., the very considerable difference between
$800,000 and £200,000 sterling. Codd was not able to
make his financial arrangements within the time named

and the matter remained in suspense.

In 1889, however, he fell in with the person he was
looking for, a wealthy gentleman named Delap, a client
of a firm of London solicitors, Stevens, Bawtree &
Stevens, who agreed to advance £50,000 sterling to
Codd to enable him to carry out the agreement. Delap
was (inter alia) to have transferred to him £90,000 of
the shares of the company as security.

Early in September Codd came to Canada accom-
panied by Stevens, who came out in the interest of
Delap and who was supplied by him with the £50,000.
Soon after arrival they met Clemow, Allan, and Charle-
bois at Toronto. The parties for some reason failed to
come to terms. Upon this happening Charlebois pro-
posed to his fellow shareholders to buy them out,
naming a price. After Messrs. Clemow and Allan had
the opportunity of conferring with their associates, the
four agreed to sell to Charlebois their 4,800 shares for
the sum of $226,000. )

In anticipation of the assent of the others Charle-
bois entered into an agreement with Codd on the 9th
September, by which he agreed to carry out the
agreement of the year before with modifications, one
of which was that on the completion of the 50 miles
he was to be paid an additional $50,000 or, at Codd’s
option, its equivalent in stock. Afterwards, Codd, in .
consideration of Stevens having obtained the £50,000
toenable him to purchase theshares, agreed to transfer
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to the latter one-half of the shares; and all profits of 1896
the undertaking were to be divided equally. Any ogazrmsoms
moneys coming to Codd out of the £200,000 were to 7,
belong to him absolutely. And, until all moneys Danse,
advanced or which might be advanced by Stevens or King J,
any of his clients should be repaid, Stevens was to

hold 90 per cent of the paid up shares of the company

as security for such repayments.

Interviews and negotiations took place between the
several parties during the week preceding the 16th of
September, and on that day the directors met to carry
out what had been agreed upon. Two main things
were to be done; there was to be a transfer of all the
shares to Stevens or his nominees, and (upon the in-
stallation of the new board of directors) a contract
between Charlebois and the company for the construc-
tion of the first 50 miles. At request of Charlebois,
Messrs. Clemow, Allan, Devlin, and Murray were to
transfer direct to Stevens or his noniinees.

The price to Charlebois for the 4,800 shares of his
associates was, as stated, $226,632. Adding a propor-
tionate amount for his 700 shares, the price to the pur-
chasers for the whole would be about $268,000.

These shares were transferred as ‘fully paid up.”

How they came to be so will be stated presently. If
Delap’s money in Stevens’s hands were to be paid out
for shares on which 80 per cent only had been paid up,
the holders of the shares would be subject to the con-
tingent liability of 70 per cent, and Delap’s security
might be inadequate.

The plan was then adopted of using the £50,000 in
fully paying up the shares; and (then having thus
guarded against future liability, etc., and having put
the company in funds), of using these funds through °
the medium of a construction contract to pay Charle-

bois for the shares of himself and his associates.
16
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1896 It seems difficult to wholly acquit any of the parties

Cranrusors Of some connection at least with this plan.
Doz, The retiring shareholders at the meeting of 16th
September helped to pave the way. By resolution
they recited that they had offered to pay th