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ERRATA AND ADDENDA.

Errors and omissions in cases cited, have been cor-

rected in the table of cases cited.

Page 2, line 12, for * lessor” read “lessee.”

Page 81, line 8, delete “ 50 &.”

Page 274, line 22, after “side” insert-reference to
report in court below, “ Q. R. 13 K. B. 97.”

Page 828, line 25, after “Scotia” insert reference to
report in court below, 36 N. 8. Rep. 275.”

Page 604, line 6, after “from” insert reference to
report in court below, “(Q.R.13 K. B. 164)";
and insert similar reference after ““side "in line 22.

Page 652, line 18, fof “in different” read "‘ indifferent.”

Page 710, line 24, after “ premises” add *connected.”






APPEALS FROM JUDGMENTS OF THE SUPREME
COURT OF CANADA TO THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCIL
NOTED SINCE THE ISSUE OF VOL. 88 OF
THE SUPREME COURT REPORTS.

Aitome:l/ General for Manitoba v. Attorney General
for Canada (84 Can. 8. C. R. 287). Appeal dismissed;
no order as to costs ; August, 1904 ; (Canadian Gazette,
vol. xliii,, p. 438.)

Belcher v. McDonald (88 Can. 8. C. R. 321). Appeal
allowed with costs, April, 1904 ; ((1904) A. C. 429.)

Calgary and Edmonton Railway Co. v. The King;
Calgary and Edmonton Land Co.v. The King (33 Can.
8. C.R. 678). Appeal allowed with costs, August,
1904 ; (Canadian Gazette, vol. xliii., p. 489.)

Canadian Pacific Railway Co. v. Blain (84 Can. S.C.R.
74). Leave to appeal to Privy Council refused with
costs ; ((1904) A. C. 458). .

Colonist Printing and Publishing Co. v. Dunsmuir
(82 Can. 8. C. R. 679). Leave to appeal refused by
Privy Council, February, 1904. :

Dominion Cartridge Co.v. McArthur (81 Can. S. C.R.
892), for note of arguments in appeal before Privy
Council, see Canadian Gazette, vol. xliii., p. 876.

East Hawkesbury, (Township of) v. Township of
Lochiel (84 Can. 8. C. R. 518). Leave to appeal to
Privy Council refused.

Hamburg American Packet Co. v. The King (88 Can.
S. C. R. 252). "Leave to .appeal to Privy Council
granted, July, 1908 ; Canadian Gazette, vol. xli.,
p. 415. '



Hanson v. The Village of Grand’ Mére (88 Can. S.C.R.
50). Appeal to the Privy Council dismissed with
costs, August, 1904 ; (Canadian Gazette, vol xliii,
p. 439),

Hawley. v. Wright (82 Can. S. C. R. 40). Leave to
appeal to Privy Council refused, August, 1904.

Maddison v. Emmerson (34 Can. S. C. R. 533. Leave
to appeal to Privy Council granted, July, 1904.

Meloche v. Déguire (84 Can. S.C. R. 24; Q. R. 12
K. B. 298). Leave to appeal to Privy Council refused,
March, 1904.

Midland Navigation Co. v. Dominion Elevator Co.
(84 Can. S.C.R. 578). Leave to appeal to Privy
Council refused, July, 1904

Miiler v. Grand Trunk Railway Co. (84 Can. 8. C. R.
45). Leave to appeal, in formd pauperis, granted by
Privy Council, July, 1004.

Montreal, (Ozty of) v. The Montreal Street Railway Co.
(84 Can. 8. C. R. 459) Leave to appeal to Privy
Council granted, July, 1904.

Provident Savings Life Assurance Society of New York
v. Bellew (85 Can.S. C. R. 85). Leave to appeal to
Privy Council refused, July, 1904.

Representation in the House of Commons of Canada
(84 Can. 8. C. R. 475, 594). Appeals to the Privy
Council dismissed without costs.

Water Commissioners of London v. Saunby (34 Can.
S. C. R. 650). Leave to appeal to Privy Council
granted, July, 1904.
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contrivances—Estoppel.

The lessor of real estate insured the leased property * im trust? and
notified the inssurers that the lessee, his son, was the real
beneficiary. The lessee paid all the premiums and, the property
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fee. He afterwards increased the insurance, the insurer acknowl-
edging, in the second policy, the existence of the first in his
favour. The property having been destroy by fire, payment of
the amount of thefirst policy to the lessee was opposed by a judg-
ment creditor of the lessor and the money attached in the pos-
session of the company.

Held, that the lessee having had an insurable interest when the first
policy issued and being, when he acquired the fee and when the
loss occurred, the only person having such interest, he was en-
titled to the payment of the amount of the policy insured upon
the application of the lessor.

Held, also, that even if the lessor knew that his father was embarrassed
at the time he took the lease and when he purchased the property
at the sherifi’s sale, that would not make the transaction
frandulent as against the father’s creditors. '

A creditor who was a party to the action against the lessor in which
the property was sold in execution subject to the lease and who
did not oppose such sale could not, afterwards, contest payment
of the amount of the policy on the ground of fraud.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, reversing the judgment of .the
Superior Court, District of Montreal, and declaring
that the intervenant alone was entitled to the moneys
deposited in court by the garnishee and further dis-
missing the contestation of the intervention with costs.

In March, 1900, the appellant, having an unsatisfied
judgment against Alphonse Charlebois, the defendant
in the action, attached moneys in the hands of the
garnishees, as belonging to him. The garnishees
declared that in May, 1899, they had insured Alphonse
Charlebois “in trust” to the amount of $38,500 for
twelve months upon a property known as the
“ Academy of Music Theatre,” Quebec; that after the
policy was so taken out, they were informed that the
trust was in favour of his son A. A. Charlebois, the
respondent ; that said A. A. Charlebois had paid the
premium and that he had made a claim under the
policy for loss by fire ; and the sum of $3,500, admitted
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to be payable under said policy, was deposited in court, 1993
to be disposed of as the court might direct. LaxeELiER
The respondent then fyled an intervention asking to CHARLEBOTS.
have the garnishment set aside upon the ground that, —
when the policy was taken, he had leased the property
insured for nine years at a rental of $700 per annum,
payable in improvements; that he had commenced to
make said improvements in May, 1899, when he took
the insurance policy of $8,500 through his father, the
defendant, who was then acting as trustee for him;
that on the 6th of February, 1900, he had purchased
the said property at sheriff’s sale, under execution;
that on the 16th March, 1900, he had applied to the
insurance company for additional insurance upon the
same property, and that in the policy issued upon said
second application the insurance company had recog-
nized him as the beneficiary under their previous
policy ; and moreover that his purchase of the property
at sheriff’s sale had the effect of transferring to him
the legal right to the policy, in virtue of clause 4
therein declaring that a change of title to the insured
property “by succession, or by operation of law, or by
reason of death” should not have the effect of voiding
said policy.
The -appellant contested this intervention upon
the ground that all these transactions between
the defendant and his son, the respondent, had been
made by the former when notoriously insolvent to the
knowledge of the son, and with the object of defraud-
ing his creditors; that the father had made no legal
transfer of the policy or his interest therein to the
intervenant ; and consequently, that the amount pay-
able thereunder was properly seizable by defendant’s
creditors.
The trial judge maintained the plaintiff's contesta-
tion and dismissed the intervention. This judgment

13
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was reversed by the judgment now appealed from,
Hall J. dissenting.

Beaudin K.C. and Gouin K.C. for the appellant.
The insertion of the words “ in trust ” after the defend-
ant’s name in the policy of insurance could not have
the effect of altering his rights in the property or
under the policy in respect to third parties to whom he
was indebted ; Bank of Monireal v. Sweeny. (1). Trusts
a8 known to the English law are not recognized in the
Province of Quebec but may be declared merely in a
donation or a will; art. 981a C.C.; and cannot be
proved by parol testimony ; arts. 2570, 2571 C.C.

The agreement between respondent and his father
with regard to the insurance policy was fraudulent
and made with the sole intent of avoiding the pay-
ment of the defendant’s debt to the appellant. The
alleged lease is a contract of an onerous nature and
was evidently made with a view of decreasing the
value of the property in the event of a judicial or other
sale. When it was signed on 7th August, 1899, the
defendant was insolvent, and the respondent knew it.
Under art. 1085 C. C. all contracts & titre onéreuz, by
an insolvent debtor with a party who knows of his
insolvency, are presumed to be fraudulent. The
respondent has not destroyed this presumption of the
law, and it appears by his own testimony that the
allegations of fraud contained in the contestation of his
intervention were true.

The only person ndmed as beneficiary under the
policy is the defendant, and the amount cannot be
paid to anybody else in the absence of a formal assign-
ment or transfer.

The impressions or understandings of agents of the
insurance company, at variance with the terms of the
policy, cannot avail to defeat the seizing creditor. |

(1) 12 App. Cas. 617
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Arts. 2488, 2576 C.C.; Forgie & al. v. Royal Insur-
ance Co. (1)

Brodeur K.C. and Pelletier for the respondent. The
insurance company was, at the time of the delivery of
the policy, made aware of the name of the real benefi-
ciary, though it did not appear in the policy, by the
declaration that the trust was in favour of the inter-
venant; May on Insurance (4 ed.) vol. 2, p. 1024, § 445 ;
vol. 1, p. 179 ; also by his letter stating that he was
the owner of the property insured. Intervenant had,
at any rate, an insurable interest; art. 2271 C.C.;
and the company received subsequent premiums from
him with knowledge of the facts, after the purchase
at sheriff'ssale, at the same time admitting the validity
of the former policy. At the time of these transac-
tions, the appellant was not a creditor of the defend-
ant and, at the time of the fire, defendant had no
interest whatever in the property insured. A change
of ownership took place under the sheriff’s sale by
operation of law and with the knowledge and consent
of the company.

The company declared that they owed nothing to
the defendant, that the policy was in trust for the
respondent, and that after the loss the claim was filed
by the respondent for his own benefit and interest.
Under the circumstances, the appellant was bound to
contest that declaration and to allege and prove that
the defendant was entitled to the money. Having
failed to do so the -intervention was rightly main-
tained. The deposit of the $8,500 in court did not
create a title of ownership in favour of the defendant
or his creditors. The money so 'deposifed is the abso-
lIute property of the respondent.

(1) 16 L, C. Jur. 34.
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We refer to Anchor Marine Insurance Co. v. Allan

Lascerier (1); Bank of Montreal v. Sweeny (2) ; Leipschitz v. The
CHAR'II‘:.EBOIS. Montreal Street Railway Co. (3).

The transactions inregard to the lease of the theatre,
the character of the lease, the son’s efforts to help his
father through his financial troubles which, later on,
caused him great distress, the public sale by the
sheriff, made with the appellant’s knowledge and
unopposed by him, everything in connection with
the case, as shewn in evidence, all go to prove absolute
good faith and the entire absence of fraud on the part
of theintervenant and his father, the defendant. There
was no prejudice to the creditors in the lease— there
is none by the sherifi’s sale, and still less in the con-
tract of insurance, which is completely independent
of all the other transactions, and to which the defend-
ant was not a party, except as the respondent’s agent.

THE CHIEF JUSTICE.—This seems to me a plain case.
The sheriff’s sale to the respondent on the 6th of
February, 1900, incontrovertibly put an end to the
lease. The respondent could not be a tenant of his
own property. Now that sale is not and cannot be
impugned in this case, were it only for the absence of
the parties to it. So that when the building was
burnt dewn on the eighteenth of March the defendant
suffered no loss. The only sufferer was the respondent.
How then can the defendant claim an indemnity for
a loss that he has not suffered? How could he have
made proof of loss when he suffered none ?

Assuming that at first the policy should be held to
have been issued to the defendant, the respondent
became the equitable owner of it, as against the
defendant, when he acquired the ownership of the
property, and, with the company’s assent to continue
(1) 13Q. L.R.4, (2) 12Can.S.C.R. 661. (3) Q.R.9 Q. B. 518.
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the insurance for him and as if a new policy were
taken in his name, he became the insured to all
intents and purposes.

I would dismiss the appeal with costs.

SEpGEwICK J. concurred in the judgment dismiss-
ing the appeal with costs.

G1RoUARD J.—II ne s'agit ici que d'une question
de faits décidée dans un sens par la cour supérieure
et dans un autre par la cour d’appel, Hall J. diffé-
rant. ‘

11 est incontestable qu’a ’époque de l'incendie de
I’Académie de Musique, le défendeur, Charlebois, n’en
était pas propriétaire, et il nous semble qu’en présence
de ce fait les deniers saisis en cette cause qui
représentaient cette propriété, ne peuvent étre réclamés
par lui. Ce simple motif devrait suffire pour nous
engager 4 renvoyer 'appel. Voild peut-étre pourquol
la cour d’appel, composée de Wiirtele, Hall, Blanchet,
Ouimet et Tellier, ad hoc, J.J., a simplement déclaré :
Considérant que la somme de $3,500, déposée en cour par la compa-
gnie d’assurance, ‘The Commercial Union Assurance Company
Limited, appartient & Antoine-Aimé Charlebois,l'intervenant, et que le
défendeur Alphonse Charlebois n’y a aucun droit maintient I'appel,
ete.,

Les notes des juges ne nous ont pas été transmises,
bien que demandées. Nous avons cependant le juge-
ment motivé du juge Charland, siégeant en la cour
supérieure et le dissentement élaboré de M. le Juge
Hall.

L’appelant soutient que ce moyen ne pourrait étre
invoqué que par la compagnie d’assurance Commercial
Union, qui non seulement ne l'invoque pas, mais a
déposé en cour le plein montant de 1a police pour étre
remis 4 qui de droit, et qu'il ne peut 1’étre par Charle-
bois fils qui n’était que le préte nom de son pére insol-
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vable, dans le but de soustraire cet immeuble aux pour-
suites de ses créanciers. Il est donc préférable et dans
Pintérét des parties d’examiner cette partie de la cause
qui a induit M. le juge Hall & différer de M. le juge
Charland.

La preuve au dossier justifie-t-elle la prétention de
Tappelant? Elle n’est pas volumineuse, consistant prin-
cipalement dans le témoignage de Charlebois fils et de
ses ouvriers. Charlebois pére ne fut pas témoin. Les
ouvriers attestent qu’ils n’ont eu affaires qu’avec le fils
et qu’ils furent payés par lui. Le témoignage de ce
dernier offert de sa part est long; ila été soumis & des
transquestions rigoureuses et serrées. Ses réponses
sont promptes, fermes et entiéres, sans équivoque ou
hésitation, et aprés les avoir lues et relues, je suis restd
convaincu qu'il dit la vérité, toute la vérité. 1l
fait disparaitre entiérement la présomption de fraude
que la parenté fait naftre tout d’abord. Il établit, 3
mon entidre satisfaction du moins, que les tran-
sactions et opérations du fils étaient non seulement
dans les limites de la légalité, mais qu’elles étaient
marquées au coin d'un des plus nobles sentiments,
la reconnaissance, malheureusement trop rare de nos
Jjours.

Que le fils ait connu le mauvais état des affaires de
son pére & ’époque ol il en obtenait le bail, le prin-
temps de 1899, c’est certain ; il I'admet lui-méme, sans
pouvoir dire 8'il était réellement insolvable car il ne
connaissait pas ses affaires et il I'avait toujours cru
riche. Aucune demande de cession pour bénéfice de
ses créanciers n’avait été faite. Il savait, cependant, que
plusieurs jugements avaient été récemment rexdus con-
tre lui, et que des saisies avaient été pratiquées sur
ses biens. C’est alors qu'il résolut de venir 4 son se-
cours et de I'aider, méme A supporter le fardeau jour-
nalier de la vie par tous les moyens que ses propres
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ressources pécuniaires mettaient 4 sa disposition. I1 ~ 1903
considérait évidemment que la reconnaissance deman- LaNerLi
dait sa protection en faveur de celui qui, plusieurs CHAR';,'EBOIS_
années auparavant, 3 une époque ot le pére était géné- . ~—-
ralement reputé riche et méme cotté comme valant
$300,000, lui avait fait don de propriétés fonciéres
valant une trentaine de mille piasires, qui étaient en-
core 3 son avoir soit en nature ou enargent. Il n'y
a pas un mot de preuve et il n’est pas méme allégué
que le pére fut insolvable lorsqu’il fit ces dons et d’ail-
leurs ’appelant n’était pas créancier & cette époque.
(1) L’insolvabilité allégué ne remonte pas plus loin
que la date du bail. Enfin depuis quelques années,
le fils avait fait des affaires prospéres ayant été le gérant
d’une fabrique importante aux Trois-Riviéres, et ayant
acquis d’autres immeubles. Bref, il n’eut aucune
difficulté & réaliser ou emprunter les fonds nécessaires
pour acheter plusieurs jugements et propriétés de son
pére vendues par le shérif. Qui prétendra que son
but n’était pas méme louable ? Mais il y a plus.
L’article 1082 du Code Civil dit que méme s'il y a
intention de frander, il faut en sus que l'acte dont on
se plaint ait I'effet de nuire au créancier. Ou pouvait
étre le préjudice dans 'espéce qui nous occupe, savoir
le bail de I'Académie de Musique qui est la seule
transaction attaquée par la contestation comme enta-
chée de fraude? Le pére loue une propriété, d'une
grande valeur il est vrai, que I'assuré estima dans sa
réclamation conire la Commercial Union a $25,000 ; mais
n’était pas loude ni louable vu qu’elle avait besoin de
réparations urgentes et considérables. Le pére ne la
vend pas pour argent comptant qu’il aurait pu empo-
cher; il la loue pour neuf ans, non pas pour un loyer
en- argent qu’il aurait peut-étre pu transporter, mais
moyennant des réparations nécessaires et durables que
(1) C. C. art. 1039.
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le fils locataire s’engage de faire, en sus du paiement
des taxes municipales,  raison de $700 par année, le

Crartesors, ontant total ne devant pas dépasser celui du loyer,

Girouard J.

savoir $6,300. Il fut méme stipulé au bail que

Any sum over this amount which may be expended by the said
lessee to be at his own cost and rizk, and for which he shall have no
recourse against the lessor.

Le locataire se mit de suite en frais de faire d’abord
les réparations urgentes, couvrir 1'édifice aneuf, puisil
renouvela les boiseries, la plomberie, les peintures et
décorations, etc., et finalement dépensa la premiére an-
née une somme d’environ $10,000, sur laquelle $4,000,
étaient encore dues aux ouvriers, 4 'époque dela saisie
arrét de 'appelant. Cette somme de $10,000 est donc
venu augmenter la valeur de la propriété et le gage
des créanciers loin de le diminuer. Les réparations
étaient presque termindes lorsque, le 8 janvier 1€00,
les héritiers d’'un nommé Hough qui avait un juge-
ment contre 'appelant firent saisir ’'Académie de Musi-
que sur Charlebois pére, comme débiteur de ce dernier
et le firent vendre par le shérif le 6 février suivant,
L’appelant ne se plaint pas que la procédure n’a pas été
réguliére et que les avis nécessaires n'ont pas été
publiés. Tl n’a jamais songé & attaquer la validité du
décret. Naturellement, Charlebois fils se porta adjudi-
cataire pour la somme de $6,000 qu’il paya au moyen
d’un emprunt fait au Trust and Loan. Devenu proprié-
taire, il termina ses améliorations et pris une nou-
velle police d’assurance pour $2,250 et se fit recon-
naitre par la méme compagnie comme étant le bénéfi-
ciaire de celle qui existait avant pour $8,500, peu
importe le nom de l'assuré, que ce fut Charlebois pére
ou une autre personne. Charlebois fils avait, & 1'épo-
que de l'incendie, seul intérét dans Iimmeuble. En
supposant que le bail fut franduleux, la vente du shérif
anécessairement mit fin 4 toutes plaintes de ce chef. Das
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ce moment la compagnie d’assurance devait payer au
fils qui solda de ses deniers toutes|les primes et qui
seul peut la libérer. Il avait ces deux polices d’assu-
rance lorsque l'incendie détruisit tout 1’édifice et son
contenu, le 18 mars 1900, plus une autre police de la
Royale, pour $4,500 et une quatriéme de 1'Atlas pour
$2,500, en tout $12,5600. Le dépét en cour de la somme
que la Commercial Union doit encore ne peut changer
les relations et les droits des parties.

Bt puis si le fils n’était que le préte-nom du peére, si
tous ces procédés n’étaient qu'une conspiration et un
plan gigantesque pour frauder ses créanciers sous le
manteau de la justice et les apparences de la 1égalité
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tramés depuis des années,—ce qui n’est ni allégué

ni prouvé,—non seulement la premidre police
pour $3,500 serait la propriété du pére, ainsi que
I'appelant le prétend, mais aussi la derniére pour $2,250
et les polices de la Royal et de I'Atlas. Il n’attaque
cependant que la premiére, et il a laissé les compagnies
payer le montant des trois autres polices & lintimé.
Sa position n’est pas logique, ni soutenable.

Enfin, #'il y a un créancier qui ne peut attaquer le
bail en question pour cause de fraude, c’est bien I'appe-
lant. Il alaissé le shérif vendre 'immeuble sujet au
bail en question. Il était partie dans la cause méme
de Hough ou il fut décrété. Il n’a pas porté opposi-
tion ni fait d'objection, et le laissa adjuger a Char-
lebois fils sujet au bail. Tl ne peut maintenant
se plaindre de ce bail et de ses conséquences. L’appe-
lant jure que la vente du shérif a eu lieu hors sa con-
naissance. Mais ¢’est son malheur, sinon sa faute, s'il
n’a pas mieux surveillé ses droits. 11 avait d’autant plus
raison d’étre vigilant qu’'il avait antérieurement pra-
tiqué une saisie sur le méme immeuble, qui n’eut pas de
suite, parcequ’il demandait que 'immeuble fut vendu
sans étre sujet au bail et que Chalebois fils s’y oppo-
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sait. Lui qui est avocat, se rappelle sans doute la
maxime : Vigilantibus et non dormientibus jura subve-
niunt.

Pour ces raisons, nous sommes d’avis de renvoyer
Pappel avec dépens.

DaviEs and NEsBITT JJ. concurred in the judgment
dismissing the appeal with costs.

KinnaM J.—At the close of the arguments in this
case, I was inclined to the views indicated by Mr.
Justice Hall, in the Quebec Court of Appeal. To my
mind the case turns upon the acceptance of the inter-
venant’s evidence as reliable proof of a real, bord fide
lease to him of the theatre property and of a real
agreement by the defendant to insure for the pro-
tection of the intervenant’s independent expenditure.
Having reference to the strong opinion of my learned
brothers that his evidence should be accepted, Ijdo
not now dissent from their conclusion.

Appeal dismissed with costs.

Solicitors for the appellant: Gowin, Lemieux &
Brassard.

Solicitor for the respondent: H. Pelletier.
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ELIZABETH AGNES HILL........... .APPELLANT; 1903

*QOct. 6, 7, 8.
AND * Oct. 20.

MARGARET EWING HILL et vir.......RESPONDENTS.

ON APPEAL FROM THE COURT OF KING'S BENCH,
g APPEAL SIDE, PROVINCE OF QUEBEC.

Action for account—Partition of estate—Requéte ctvile— Amendment of
pleadings—Supreme Court Act, sec. 63—O0rder nunc pro tunc—Final
or interlocutory judgment—Form of petition in revocation—Res judi-
cata.

On a reference to amend certain accounts already taken, a judgment
rendered on 30th September, 1901, adjudicated on matters in
issue between the parties and, on the accountant’s report, homolo-
gated 25th October, 1901,  judgment was ordered to be entered
against the appellant for $26,316, on 30th January, 1902. The
appellant filed a requéle civile to revoke the latter judgments within
six months after it had been rendered, but without referring to
the first judgment in the conclusions of the petition, It
was objected that the first judgment had the effect of res judicata
as to the matters in dispute and was a final judgment inter partes.

Held, that whether the first judgment was final or merely inter-
locutory, the petition in revocation must be taken as impeach-
ing both former judgments relating to the accounts upon which
it was based, that it came in time as it had been filed within six
months of the rendering of the said last judgment and that it
virtually raised anew all the issues relating to the taking of the
accounts affected by the two former judgments.

A motion to amend the petition so as to include specifically any
necessary conclusions against the judgment of 30th September,
1901, had been refused in the court below and was renewed on
the appeal to the Supreme Court of Canada.

Held, that, as the facts set forth in the petition necessarily involved
a contestatton of the accountant’s reports dealt with in the first

*PRESENT ;—Sir Elzéar Taschereau C.J, and Sedgewick, Girouard,
Davies, Nesbitt and Killam JJ.
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judgment, the case was a proper one for the exercise of the
discretion allowed by section 63 of the Supreme Court Act
and that the amendment to the conclusions of the petition should
be permitted nunc pro tunc.

APPEAL from the judgment of the Court of King's
Bench, appeal side, reversing the judgment of the
Superior Court, District of Montreal, and dismissing
the petition in revocation of judgment upon which a
new trial had been ordered in an action en reddition de
compte et partage, )

On 16th June, 1902, the appellant presented a
petition in revocation of a judgment rendered 30th
January, 1902, based on the report of an accountant,
dismissing her action as against the executor and con-
demning her to pay respondents $26,816.34, and declar-
ing the remaining undivided assets of the estate in
question to belong to the respondents, on the grounds
that the final judgment had been rendered on false
documents, which had only subsequently been dis-
covered to be false, and also the discovery of new
evidence. The Superior Court, Archibald J., on 10th
January, 1903, maintained ' the petition, revoked the
final judgment and replaced the partiesin the position
they were occupying before the judgment. The
respondent appealed to the Court of King'’s Bench,
which on 28th April, 1903, by a judgment of a majority
of judges reversed the judgment of the Superior Court
and dismissed the petition in revocation of judgment.
The plaintiff now appeals.

The questions raised on the present appeal are stated
in the judgment now reported.

T. Chase Casgrain K.C. and Farquhar S. Maclennan
K.C. for the appellants.

The plaintiff was not guilty of want of diligence
in not having the new evidence at the original trial,
but exercised reasonable diligence in procuring all
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known evidence pertinent to the issue. The law
does not require extraordinary diligence. Wilson v.
Clancy (1); Broadhead v. Marshall (2); Shields v.
Boucher (3).

The word ‘ false ' in art. 1177 C. P. Q. must be given
its natural ordinary meaning of untrue or erroneous,
which has been placed upon it by the Court of Review,
and in the case of Durocher v. Durocher (4). Upon that
construction, the judgment, without doubt, has been
based upon false documents and should be set aside.
4 Carré & Chauveau, Quest. 1759 ; 1 Pigeav, pp. 550,
555; D. P. 54-2-182; 68-2-79; Dalloz Supplement vol.
15, vo. Requéie Civile, mn. 74-77 : Labori, vol. 11, vo.
Requéte Civile, n. 165 ; Laflamme v. St Jacques (5)-
Even aslight irregularity in procedure may give rise
to a requéte civile; Eastern Townships Bank v. Swan
(6) ; Neil v. Champouz (1) ; Glazier v. Kotzan (8).

The judgment of 20th September,1901, cannot be held
to be chose jugée or res judicata with respect to the issues
raised on the petition in revocation. The issues are not
the same. Inthe judgment of September there is no
dispositif of the issues which respondent now claims
were finally decided in her favour. In the original
case the plaintiff claimed to be discharged from the bor
and draft because the advances on them were gifts
under the will ; but the contention in the petition was'
on the ground of payment and surrender of titles.
In the original case, plaintift claimed to be discharged
from the Winning, Hill and Ware liability by a deed
of composition and a judgment of discharge from
court; but in the petition, that the liability had been
extinguished by novation and entirely independent of

(1) 6 App. Div. N. Y. 449, (5) 3 Rev. de Jur, 21.
(2) 2 W. Bl 955, (6) 29 Can. S. C. R. 193.
(3) 1 DeG. & 8. 40. (7) 7 Q. L. R. 210.

(4) 27 Can. S.C.R. 634, (8) 1 Que.P. R.71.
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the deed of composition to which he never became a

party. The two issues in each proceeding were entirely
distinct, and different evidence was applicable to each.
The September judgment did not pass upon the issues
presented in the petition and, therefore, the defence of
chose jugée must fail. The test of identitv is found
in the inquiry if the same evidence would support
both proceedings. It is clear it would not. 24 Am.
and Eng. Encycl. of Law, 2ed., 780, 781; Township of
Stanstead v. Beach (1) per Hall J. at p. 282 of the
Queen’s Bench Reports; 7 Larombibdre, art. 1851, sec.
18. The September judgment did not dispose of the
entire controversy between the parties. It was neces-
sary to have the accounts of the parties before the
court in order that a further judgment should be
rendered, dividing the property and finally disposing
of the action on the demand for partition. The judg-
ment appointing the accountant originally did not
order the accounts of the parties to be made up. That
order was given by the September judgment, and it
was necessary, because the September judgment did
not fix the amount of the share of each party, nor how
much was to be divided, nor of what the property to
be divided consisted, whether monies, bank shares,
stocks or real estate, nor whether the property was
such as could be conveniently divided in kind. All
these details and particulars appear in the final judg-
ment of 30th January, 1902, based upon the supple-
mentary report filed in pursuance of the September
judgment. Moreover, the plaintiff did not get the
benefit of the reduction of interest made in his favour
by the September judgment, as the accountant under-
took to reduce the overcharge of interest by a different
amount. See Thompson v. Mylne (2). A preliminary
decree, prescribing the manner of proceeding deemed

(1) Q.R. 8 Q.B., 276 ; 29 Can. S.C.R. 736, (2) 4 La. Ann. 206.
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necessary by the court to arrive at a final decision,
cannot have the force of res judicata. It remains under
the control of the court, subject to its revision. until a
final decision. A

In so far as the September judgment can be held to
determine the principle on which the supplementary
report was to be made in order to arrive at the rights
and shares of the parties, it was an interlocutory judg-
ment contemplating further proceedings in court and
subject to revision on the final judgment disposing of
the prayer in the conclusions of the action asking for
a partition of the property in question. See Tate v.
Janes (1) ; Wardle v. Bethune (2); Lottinville v. Me-
Greevy (8); Crane v. McBean (4) ; Budden v. Rochon (5) ;
Bayard v. Dinelle (6).

‘When the petition in revocation was presented, the
contention of the plaintiff was that if the final judg-
ment of 80th January, 1902, disposing of the action.
and the judgment of 25th October, 1901, homologating
the supplementary report were revoked and set aside,
the whole case would be re-opened in such a manner
that effect could be given to the new evidence and
that the case could then be disposed of in the light of
the whole evidence then before the court. The plaintiff,
accordingly, did not pray for the revocation of the
judgment of 20th September, regarding it as an inter-
locutory judgment. At the trial the plaintiff moved
for leave to amend the prayer of the petition by
including in the paragraph of the conclusions asking
for the revocation of the judgments of January 80th,
1902, and October 25th, 1901, the interldcutory judg-
ment of September 20th, 1901, and that application is
now renewed before your lordships and under the

(1) 1L, C. Jur. 151. (4) Q. R. 4 8. C. 331

(2) 6 L. C. Jur. 220, (5) Q. R. 13 8. C. 322,

(3) 4Q. L. R. 242. (6) Q. R. 7Q. B. 480.
2 .
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provisions of arts. 518 to 526 C. P. Q. and sec. 63 of
the Supreme Court Act. The plaintiff is entitled to
the amendment if it is necessary to do justice between
the parties.

The plaintiff asked to be permitted to plead as part
of the contestation of the accountant’s report the facts
set out in the petition in revocation, which related not
only to the supplementary report but also to portions of
the original report, and would not in any manner
change the nature of the demand, but merely allow
the plaintiff to ask for the revocation of the September
judgment as well as of the two subsequent judgments.
Poulin v. Langlois (1) ; Walker v. St. Maurice (2);
Seery v. 8t. Lawrence Grain Elevating Co. (8) ; Haight
v. City of Montreal (4). In Voligny v. Corbeille (5), an
amendment was allowed ‘o a requéte civile. See also
Dugas v. Mavineau (6) . Perrault v. Simard (1) ; Bressler
v. Bell (8). The Privy Council in Kent». La Commu-~
nauté des Seurs de Charité de la Providence (9), granted
leave to amend the pleadings after refusal of the
motion in the court below, and referred the case back
to the Superior Court for judgment on the merits. We
also refer to Lambev. Armstrong (10); Russell v. Lefran-
cois (11); and City of Montreal v. Hogan (12).

Béique K.C. and Lighthall for the respondents. The
judgment of 20th September, 1901,is chose jugéebetween
the parties and cannot now be annulled, reversed
or modified ; Art. 1241 C. C. Itwas a final judgment;
Shaw v. 8t. Louts (18) ; Singster v. Lacroiz (14) : Fuzier-
Herman, Rep. vo. “Jugement” nn. 41, 134, 141, 150,

(1) 10 L. C. R. 322. (8) 4L. C. R. 10L.

(2) 1 Que. P. R. 65 (9) [1903] A. C. 220.

(3) 5 Legal News 403. (10) 27 Can. 8. C. R. 309.
(4) 33 L. C. Jur, 13. (11) 8§ Can. S. C. R. 335.
(5) 1 Legal News 130. (12) 31 Can. 8. C. R. 1.
(6) 1 Rev. de Jur. 159. (13) 8 Caa. 8, C. R.'385.

(1) 6 L. C. R. 24, (14) Q. R. 14 8. C. 89.
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212 bis, 218, 2382, 288, 235, 282 et seq., 406. See also
Barry v. Rodier (1) ;; Mercier v. Barrette (2); Forest v.
Heathers (8); Budden v."'Rochon (4); Plenderleath v.
McGillivray (5); Benjamin v. Wilson (6). Conversely,
the judgment of September 20th is not in any sense
an interlocutory judgment of a nature subject to revi-
sion by the judgment of 80th January, 1902, and still
less by that on the petition. It is not.even mentioned
in the petition.

The missing books and documents had been seen
by the plaintiff and their non-production cannot cor-
respond to the discovery of “documents” of a con-
clusive nature withheld owing to circumstances con-
templated by the law. All the alleged “new docu-
ments” and “new evidence’ are choses jugées under
the judgments of 20th September and 11th November,
1901. Hence even if petitioner were put back to the
position of 25th October, 1901, the ultimate result
would not be changed, for he would still be blocked
by these judgments. Hence the provisions of art, 505
§ 1 C. P. Q. are not complied with.

In short, to go back to the position before 25th
October, 1901, would be useless and illegal.

Were the alleged facts true the great lack of dili-
geuce alone works an estoppel after so many years of
opportunity for a regular trial. The alleged excuse is
only the neglect to make ordinary searches. Fair-
banks v. Barlow (7); Benoit v. Salvas (8); Daoust v.
Pagquet (9). :

The Supreme Court has settled the jurisprudence of
this case in Shaw v. St. Lowis (10), and we submit also

(1) Q. R. 14 8. C. 372. " (6) 6 L: C. Jur. 246,
(2) 25 Can. 8. C. R. 94. (7) Q. R.58.C. 382,
(3) 11 R. L. 7. (8) 1 Rev. de Jur. 261,
(4) Q. R. 13 8. C. 322. (9 Q. R.58.C. 471,
(5) Stu. K. B. 470. (10) 8 Can. S. C. R. 385,
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that in a question of provincial procedure the decision
of the provincial court of appeal should be left undis-
turbed. ‘

~The judgment of the court was delivered by

The CHIEF JUsTICE.—This appeal is from a judg-
ment of the Court of Appeal at Montreal teversing a
judgment of the Superior Court which had granted
the conclusions of a petition in revocation of judg-
ment filed by the present appellant. It arises from
an unfortunate quarrel between brother and sister
over the division of their father’s estate.

Upon an action en reddition de compte et partage, the
accountant duly appointed by the court made a report
by which he found the appellant to beindebted to the
respondent in a very large amount. The parties both
filed a contestation of that report. The case having
gone to trial on these two contestations, the court by a
judgment of the 20th September, 1901, adjudicated
upon the various contentions of the parties, but referred
the report back to the accountant to have it altered
according to the said adjudication, with order to return
it as so altered within ten days, costs of the whole case

-to be paid out of the estate. The said altered report

having been duly filed, the court, upon motion by the
respondent, homologated it on the 95th- of October,
1901. By that report the appellant was found to be
indebted to the respondent in a sum of $26,316; and
upon inscription by the respondent -for judgment
accordingly, the court, on the 80th January, 1902, gave
judgment for that amount in favour of the respond-
ent against the appellant, as it could not but do.

The appellant subsequently, in June following, pre-
sented a petition in revocation of judgment under article
1117 of the Code of Procedure, alleging that since the
said condemnation against him he had discovered new
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evidence, of which he had no prior knowledge what-
ever, which new evidence, as he alleges, would estab-
lish that instead of his being the respondent’s debtor,
he is her creditor in a substantial amount. His con-
clusions are:

1. That the present petition in revdeation of judgment be received
by this court.

2. That an order be forthwith made and promulgated to suspend
the execution of said judgment of 30th January, 1902.

3. That the said judgment of 30th January, 1902, and all proceed-
ings had thereon, and the interlocutory judgment rendered on 25th
October, 1901, homologating said supplementary report, be revoked,
annulled, set aside, rescinded, cancelled, declared void and of no effect ;
and that said parties be restored and replaced in the same positions
occupied by them respectively prior to the rendering of the said
judgments.

4. That the plaintiff petitioner be permitted to plead as part of his
contestation of -the said accountant’s report the facts herein above
set forth.

Upon issue joined by respondent upon the said
petition, the case went on to trial upon this new inci-
dent thereof, and ultimately judgment. was given by
the Superior Court granting the conclusions of the
petition, the court finding that its essential allegations
of fact had been proved. Upon an appeal by the
respondent, the Court of Appeal reversed that judg-
ment exclusively upon the ground that as the peti-
tion did nct ask the revocation of the judgment dated
the 20th September, 1901, the appellant’s petition
could not be allowed, the court holding that the judg-
ment revoking only those of the 25th October, 1901,
and of the 80th January, 1902, as prayed for, which
were but the necessary consequence of that of Septem-
ber, 1901, and in execution thereof, without revoking
this last one which to all intents and purposes was a
final judgment, was inoperative and of no effect.

The findings of fact of the trial judge were not inter-
fered with, and I may at once say that I .cannot see

21
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that we would be justified in interfering with them
here.

- The case, under these circumstances, that is presented
for our determination is, to me, a plain one. The
petition has been dismissed by the Court of Appeal
simply upon the ground that by inadvertence the
petitioner has omitted in his conclusions to include
with the other two judgments the one of the 20th
September, 1901. Now all the allegations of the peti-
tioner are directed against that judgment. That is the
one by which he is aggrieved, assuming his allega-
tions of fact to be well founded. His demand would
be nonsensical if it did not attack that judgment as
well as the others. ‘

The contestation of the accountant’s supplementary

report that he specifically asks to be allowed to make

upon the facts he has since discovered necessarily
includes a contestation of his first report, as the second
is, of course, based entirely on the first. He asks that
the accounts between him and the respondent be
opened up de zovo, and that could not be done with-
out revoking the said judgment of September, 1901.
It is patent that the omission to include it specifically
in the conclusions of the petition is due to a clerical
error and nothing else.

Now, the Supreme Court Act decrees expressly,
section 63, that at any time during the pending of an
appeal this court may, with or without any application,
make all such amendments as are necessary for the
purpose of determining the real question or contro-
versy between the parties as disclosed by the plead-
ings, evidence or proceedings.

I am of opinion that here we should exercise the dis-
cretion that the statute so confers upon us and order
that the necessary amendment nunc pro tunc be made in
the conclusions of the said petition, by adding therein,
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as if included. in the petition as filed, the said judg-
ment of the 20th September, and that the parties be
restored to the position they respectively occupied
before the rendering of the said last judgment. - If the
appellant fails to prove the facts that he now says he
is able to prove, the respondent will not suffer; the
judgment in his favour will remain. If, on the con-
rary, these facts are proved a gross injustice will have
been prevented.

The respondent herself, I may add, in her plea to
the appellant’s petition renounced to the large sum of
$15,679 and intersst from the 80th of September, 1901,
much more than half of the judgment that she had
recovered against the appellant Now that sum had
been taken by the court from the accountant’s first
report, antecedent to the judgmiént of September, 1901,
as item No. 57 thereof. This shews clearly, first,
that, notwithstanding the respondent’s reserves and
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without determining what may be the consequence of

that retraxit, if 'the appellant had not asked for the

revocation of these judgments against him, he would -

bave been forced to pay the $15,679 and interest
from which that plea of the respondent purports to
relieve him. And, secondly, that the respondent her-
self pleaded to the said petition as impugning the

judgment of September, 1901, since it is by that judg- .

ment that the court determined the contestation as
to that item 57.

I do not think it necessary to consider the question
argued at bar whether the said judgment of Septem-
ber, 1901, was a final or an interlocutory one. I must
say that it seems to me, without determining it how-
ever, that the Court of Appeal was right in holding
it to have been a final one. The Queen v. Clark (1).
But this is of no consequence as I view the case.

(1) 21 Can. 8. C. R. 656,
R
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The petition virtually attacked it, must be read as
attacking it, and that petition was filed within the six
months given to attack a final judgment.

I would allow the appeal and restore the judgment
of the Superior Court with the addition of the judg-
ment of September, 1901, in the disposifif thereof.

As to the costs, under the circumstances, I would
give none to either party in the Court of Appeal nor
in this court.

Appeal allowed without costs.

Solicitor for the appellant: Farquhar S. Maclennan.

Solicitors for the respondents: Lighthall, Harwood &
Stewart.

FEREOL A. MELOCHE et al. (DE-

FENDAKTS) ciensieeneranantviscncens sansns E APPELLANTS;

THEOPHILE DEGUIRE et al. (PrAIN- ; RESPONDENTS
TIFFS)euner cenreness et vesarares teereeens ben )

AND

ALEXANDRE ROBERT et wzor......... MIS-EN-CAUSE.

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Conveyance of land—Description of property sold — Partition— Petitory
action— Quebec Act, 1774 >—Iniroduction of English criminal law
— Champerty—Maintenance — Affinity and consanguinity — Parties
“interested in litigation — Latigious rights — Pacte de quotd litis—
Oontract — Illegal consideration — Specific performance — Relrait
successoral

The heirs of M, induced several persons related to them either by
consanguirity or by affinity to assist them as plaintiffs in the

* PrEsENT :—Sir Elzéar Taschereau C.J. and Sedgewick, Davies,

Nesbitt and. Killam JJ,
R
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prosecution of a lawsuit for the recovery of lands belonging to

the succession of an ancestor and, in consideration of the necessary’

funds to be furnished by.these persons, six of the respondents

and the mis en cause, entered into the agreement sued on by

which said plaintiffs conveyed to each of the seven persons giving
the assistance one-tenth of whatever might be recovered should
they be successful in the lawsuit. In an aclion au petitoire et en
partage, by the parties wh) furnished such funds, for specific per-
formance of this agreement ;

Held, reversing the judgment appealed from, (Q R. 12 Q. B. 298)
Davies J. dissenting, that the agreement could not be enforced as
it was taintcd with champerty, notwithstanding that the consan-
guinity or affinity of the persons in whose favour the conveyance
had been made might have entitled them fo maintain the suit
without remuneration as the price of the assistance.

Held, further,

1°. That there could be no objection to the demande au petitoire being
joined in the action for specific performance.

2°, That the defence of retrait de droits litigieux could not avail in
favour of the defendants as it is an exception which can be set up
only by the debtor of the litigious right in question. Powell v,
Waiters (28 Can. S C. R 133) referred to.

3°. That as the conveyance affected a specified share of an immove-
able the exception of retrait successoral could not be set up under
art. 710 C. C. Baxter v. Phillips (23 Can. S. C. R. 317) and
Leclere v. Beaudry (10 L. C. Jur. 20) referred to.—Moreover,
(affirming the judgment appealed from) in the present case, the
controversy does not relate to the succession and, in any event,
the assignor cannot exercise the droit de retrail successoral.

Semble, however, that the retention of a fractional interest in the
property might have the effect of preserving the right to retrait
suocessoral. ‘

4°. That the laws relating to champerty were introduced into Lower
Canada by the “Quebec Act, 1774,” as part of the criminal law
of England and as a law of public order the principles of which
and the reasons for which apply as well to the Province of Quebec
as to England and the other provinces of the Dominion of
Canada. Price v. Mercier (18 Can. S. C. R. 303) referred to.

APPEAL from the judgment of the Court of King’s
Bench, appeal side (1), afirming the judgment of the
Superior Court, sitting in review at Montreal, by

(1) Q. R. 12 Q. B. 298.
R
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which' the judgmeént of the Supermr Court, District of
Montreal at the trial (Curran J) ‘had been reversed
and the plamtlﬁ's actlon malntalned w1th costs.

The - case is fully statedr Ain- the Judgments now
reported AN -

Beaudin K.C.and’ Martm K C. for the appellants
The contract sied’ upon is, on its face, champertous
illegal and void under,the laWs of England prohl bits
ing. such- contracts: which laws became, part -of the
criminal law of Québec by force of the conquest and of
“The Quebec' Aet, 1774 » - Power v. Phelan (1) ;*Hop-
kins v. szth (2)." Although, in"some special cases
maintenance is now permltted there is a distinction to
be made ‘when the transactions amount to champerty
and are tainted with' illegality as against the public
policy. Bmdlaugh . Newdegate (8); Harris v. Brisco
(4); Hutley v. Hutley (5) 5 In re Cannon (6). .

The respondents might not. have been guilty of
unlawful maintenace by’ simply paying out their
money or giving security for the costs of the appeal,
to enable their relatives'to secure their rights. This is
not what is charged. What made the contract illegal
and champertous was bargaining for division of the
spoils should the action, in which respondents had
no personal interest, prove successful. The appellants
alone had an interest in these lands and were declared
by the judgment of the Supreme Court to be the
owners of the Dorval Islands (7).

This valuable property has buildings and other
improvements upon it and the revenues ($38,250)
claimed by the action are several times greater than
the whole amount contributed by respondents in
costs. Can it be urged that respondents’ motive was

(1) 4 Dor. Q. B. 57. (4) 17 Q. B. D. 504
(2) 1 0nt. L. R. 659, (5) L. R. 8 Q. B. 112,
(3) 11Q.B. D, 1. (6) 13 O. R. 70 ; Cout. Dig. 234.

(7) Meloche v. Simpson 29 Can. 8. C. R. 375,
R
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only a desire to benefit the appellants, and not self-
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interest, when they stipulated for seventy-five per Mrrocae
cent of this valuable property? They stipulated for DicarRE,

a division of the field (campum partire); the lion’s
share for themselves. Their relationship does not
prevent such a contract from being champertous.
There is in Hutley v. Hutley (1) a full discussion of
the question of collateral interest. Every contract or
agreement into which champerty enters as a consider-
ation is illegal and void and champerty is a good
defence. Neither party can enforce it while it remains
executory, but where it has been executed and money
received in pursuance of it no action will lie to recover
it 5 Am. and Eng. Encycl. of Law (2 ed.) p. 822 n.
8 ; Ritchot v. Cardinal (2); Dussault v. La Compagnie
du Chemin. de fer du Nord (8), and authorilies there
cited ; O'Connor v. Gemmill (4) ; Carr v. Tannahill (5);
Brady v. Stewart (6); Cholmondeley v Clinton (7).

In order to render an agreement void on the ground
that it is in the nature of champerty, it is not neces-
sary that it should amount strictly to champerty as a
punishable offence. Reesv. De Bernardy (8) ; Canadian
Pacific Railway Co.v. Birabin (9); arts. 889, 990, 1582,
1533 C. C.

The appellants moreover are entitled to succeed on
the plea invoking refrait successoral under the pro-
vigions of the Civil Code, art. 710. The property in
question was the only property which they acquired
from the estate of their grandfather and they retained
a fractional interest in the property under the alleged
champertous agreement, and having such interest, they

(1) L. R. 8 Q. B. 112. (5) 30 U. C. Q. B. 217 ; 31 U.C.
(2) Q. R.3 Q. B. 55. Q. B. 201.
(3) 12 Q. L. R. 50. (6) 15 Can. 8. C. R. 82.
(4) 29 O. R. 47; 26 Ont. App. (7) 4 BlLi. 1.
R. 27. ‘ (8) 65 L. J. Ch 656.
(9 Q. R.4Q. B.516.

1IN
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are entitled to invoke the provisions of article 710 C. C.,
and to exclude the respondents from partipation in the
division of this property. Fuzier-Herman under article
841, C. N. nn. 22-23-24-25-27-28-168-164-165-167-169 ;
Bazter v. Phillips (1) ; 10 Laurent No, 357.

The contract does not give the right to exercise an
aclion en partage. It contains no description of any
‘immovable property, nor does it state that any immova-
ble property or rights therein are conveyed. What
the respondents sought to acquire under the agree-
ment was an undivided interest in what came to
appellants out of their lawsuit with the Simpsons
and under that contract, even if valid, they acquired
no proprietory rights to the immovables in dispute, nor
can they exercise the action en partage in any event—
their recourse, if any, being an action en reddition de
comptle. - ,

Béique K.C. and Robertson for the respondents.
The defence of retrait litigiewx was abandoned in the
court below, and is clearly unfounded. Under article
1582 C. C., such a defence is never open to any but the
debtor of the litigious right (the Simpson estate), and
not even to him when the right “has been made clear
by evidence and is ready for judgment.” (Art. 1584
C. C, par. 4). When the agreement in question was
entered into the right of the present appellants was
apparent upon the record, it being merely necessary
to apply the law to undisputed facts.

There is no retrait successoral. Art. 710 C. C. applies
only to property which has devolved by succession.
The appellants claim title by gift enter vivos. This
gift divested the donor of the property, in his lifetime,
and the first donee (whose succession appellants
renounced) had only a life interest. Further, the retrast
successoral is not open to the assignor but only to co-

(1) 23 Can. S. C. R.317.
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heirs not parties to the assignment. 16 Demolombe,
No. 48; 10 Laurent, Nos. 358, 386, 888; 6 Aubry &
Rau, p. 528, par. 621 ter. (text and note 27): Dalloz,
“Successions,” No. 1860 ; Beaudry-Lacantinerie, 2  Suc-
cessions,” No. 8386; 5 Huc, No. 330. Nor does it liein
respect of the assignment-of specific property. 10
Laurent, No. 364; 16 Demolombe, No. 83; 2 Aubry &
Rau, p. 567, note 15; Dalloz, 1870-1, 422; Fuzier-Her-
mann, C. N,, art. 841, Nos. 30, 82, 84.

Art. 1025 C. C. removes all difficulty as to¥the form
of the action. The subject matter of the contract was
certainly a thing certain and determinate, being undi-
vided shares of whatever might be awarded by the
judgment in Meloche v. Simpson (1),which as the parties
well knew could be nothing else than a lot of land in
the Parish of Lachine. The mutunal consent to alienate
and acquire that lot, consequently, made the respond-
ents owners and the ownership being undivided, the
action in partition lies.

The insufficiency of the description for purposes of
registration is irrelevant. Registration does not affect
rights of contracting parties ¢nfer se. The only con-
sequence of non-compliance with art. 2168 C. C. is that
the registration does not affect the lands. Between the
parties all that is necessary is that the thing be certain
and determinate. Provided it be so, any description
whatever will suffice.

The plea of champerty is equally unfounded. The
agreement sued upon was not opposed to but, on the
contrary, was in furtherance of public policy. Upon
this point we refer to the dictum in Ram Coomar
Coondoo v. Chunder Canto Mookerjee (2) at page 210.
The claim against the Simpson estate was believed
by both appellants and respondents to be just, and
in fact was so. Although just, it had been disallowed

(1) 29 Can. 8. C. R., 375. (2) 2 App. Cas. 186.
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by the first two judgments, which, if allowed to stand,
would have had the effect of oppressing appellants
and as they had no sufficient means, apart from the
property itself, they were compelled to ask for help to
carry the case further. The agreement was not extor-
tionate but fair. There was no possibility of injuring
or oppressing the adverse party, nor of misleading
justice. The agreement was in aid of suitors who had
a just title and no adequate means, apart from the
property itself, whereby they could further prosecute
their just claim, and being fair between the parties

and not injurious or oppressive, was in furtherance of -

right and justice and necessary.

The judgment & guo must therefore be confirmed
unless such an agreement is a criminal offence and
there cannot be any pretence that it is forbidden by
the civil law of the Province of Quebec where there
is no such offence known as that of champerty under
the laws of England. It was not specially intro-
duced at the time of the conquest nor by any sub-
sequent legislation. The English law was directed
against evils of a local and political nature, has
been long obsolete there and inapplicable to the
altered state of society and property and it is unsuited
to the special conditions of Quebec, inhabited by
different races of people and where contracts are gov-
erned by local law.

The respondents are related to the appellants by
consanguinity and by affinity, and a person who has
no pecuniary interest in the result of a suit but is
related to the suitor, may lawfully *maintain” such
suit in a proper way. The legality or illegality of
such a contract depends upon the circumstances of the
individual case, the test being whether the contract

~ viewed as a whole is consistent with justice and public

policy. In this case the parties called upon to give
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their relatives. Guy v. Churchill (1); Fischer v. Kamala Mrrocax
Naicker (2); Dessault v. Compagnie du Chemin de Fer Décermn.

dw’ Nord (8); Hutley v. Hutley (4); Findon v. Parker
(5) ; Harris v. Brisco (6); Bradlaugh v. Newdegate (7).

The purchase of litigious rights in Quebec has the
sanction of the law except where certain specified
persons become purchasers ; arts. 1484, 1485, 1582-1584
C. C. The object of the champerty laws is the protec-
tion of the adverse party. The interests of the parties
to the alleged champertous contract are not taken into
account any further than in any other contract. In a
contract of alleged champerty, the agreement to divide
directly affects the contracting parties only, and only
affects the adverse party indirectly by increasing the
probability that the suit will be unlawfully main-
tained. Therefore, where unlawful maintenance is
impossible, the agreement to divide does not affect the
adverse party at all.

The authorities cited by appellants are neither in
point nor binding upon this court. Hutley v. Hutley,
already discussed, is favourable to respondents. In
Power v. Phelan (8) the persons held to be champer-

tors were perfect strangers to the persons whose rights

they acquired and had no antecedent interest in their
suit. In O'Connor v. Gemmill (9) the contract was
made by a solicitor, and in Quebec it would have been
void under art. 1485 C. C. Brady v. Stuart (10) was.
not a case of champerty at all.

(1) 40 Ch. D. 481. (6) 17 Q. B. D. 504,

(2) 8 Moo. Ind. App. 170. (7) 11Q. B.D. 1.

(3) 12 Q. L. R. 50. (8) 4 Dor. Q. B. 57.

(4) L.R. 8 Q. B. 112, + (9) 29 O. R. 47 ; 26 Ont, App.
(5) 11 M. & W. 675, R. 2T.

(10) 15 Can. S. C. R, 82,
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We refer also to Attorney General v. Stewart (1);
Mayor of Lyons v. East India Co. (2); and Jephson v.
Riera (8).

The judgment of the majority of the court was
delivered by:

TeE CHIEF JUSTICE—The respondents’ action is
one au pélitoire et en partage, claiming from the appel-

lants the portions of certain property near Montreal
* which were ceded to them by the appellants, as they

allege, by an agreement of the 19th of October, 1896,
entered into between them by a notarial deed of that
date under the following circumstances: '

The appellants (defendants) were the plaintiffs in

‘the case of Meloche v. Simpson, reported in' this court

at page 879, vol. 29. It appears from the evidence
that after having been defeated twice in their action

in that case (in the Superior Court and the Court

of Appeal), the appellants were disheartened and had
expressed their intention to give up the fight with
Simpson and not to take anv further appeal. Théophile
Deguire (now one of the respondents) and one of the
appellants’ co-plaintiffs in the action against Simpson,

. succeeded however in getting them to bring the case

tothe Supreme Court upon the respondents’ signing
the agreement now sued upon. By that writing it is
stipulated that the three appellants

ayant résolu d’en appeler d’un certain jugement (viz. that rendered
by the Court of Queen’s Bench in the cause in question) ont sur la
demande (of six of the respondents and of the mis-en-cause) cédé et
transporté sans aucune garantie quelconque 4 chacun de ces derniers,
un dixiéme indivis de tout ce qu’il reviendra dans la dite poursuite au
cas ol ils obtiendraient jugement en leur faveur, c’est-A-dire que le
jugement de la cour d’appel serait renversé par le jugement & inter-
venir 4 la cour supréme. '

(1) L. R. 14 Eq. 17 (2) 1 Moo. Ind. App, 175,
(3) 3 Knapp P. C. 130.
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The consideration was that each of the said transferees
was to bear one-tenth of the costs and disbursements
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to be incurred by reason of the appeal, and that five of DE'G%}RE,
them should each be jointly and severally liable to the ., "~

appellants for the payment of five-tenths of such costs
and disbursements

de plus ces derniers seront tenus de contribuer aux déboursés qui
pourront etre exigés par leurs avocats.

Alphonse Meloche by the same deed transferred one-
half of his remaining one-tenth share to the respond-
ent Lucien Deguire, in consideration of the latter bear-
ing the whole of his (Meloche’s) share of the costs and
disbursements. It was further agreed that if Antoine
Meloche should be unable to contribute his share
of the expenses, the other parties (except Alphonse
Meloche) should bear it equally.

The respondent Théophile Deguire thereupon pro-
cured the required sureties and the appeal was taken,
resulting, as appears by the report, #bi suprd, in the
reversal by this court of the judgment which had dis-
missed the appellants’ action and the recovery against
Simpson of the property in dispute. It is the per-
formance of the aforesaid covenant entered into by the
appellants that the respondents now ask by this action.

To the respondents’ demand, the appellants pleaded,
1st. Champerty. 2ndly. A right to the retrait succes-

soral under Art. 710 C. C., and the retrait de droits

litigieuz under Art. 1582 C. C. 38rdly. That as the
agreement in question contained no description of the
land ceded to the respondents, their action as taken
au pétitoire et en partage could not be maintained.
This last ground has not been given countenance to

in any of the three courts through which this case has

passed, and rightly so. Assuming that, as regards

third parties, the description of the property ceded to

respondents in the writing in question would not be
5 ‘

Justice,
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sufficient in a case where the question of the respec-
tive rights of the parties came'in conflict as to the
ownership of the property, I do not see that, between
the contracting parties themselves, there is the least
room for any of them to doubt what was the pro-
perty, or the undivided part thereof, that the appel-
lents agreed to transfer to the respondents. Art. 1025
C. C. enacts that :

- A contract for the alienation of a thing certain and determinate
makes the purchaser owner of the thing by the consent alone of the
parties, although no delivery be made.

And according to Art. 1087, when this obligation
has been contracted under a suspensive condition, the
debtor is bound to deliver the thing which is the
object of it, upon the fulfilment of the condition.
Here upon the reversal by the Supreme Court of the
judgment that had dismissed their action, the appel-
lants were bound to fulfil the contract they had agreed
to, were it lawful. And this action is nothing but a
demand by the respondents of the specific performance
of that obligation. As to the partition, there isnothing
objectionable in the respondents adding it to their
conclusions au pétitoire. It could hardly be contended
that the respondents were obliged to take two actions,
first, one aw pétitoire, and secondly, after succeeding aw
pélitoire, one en partage. ‘

As to the plea of retrait de droits litigieux, the appel-
lants do not reiterate their contentions in their factum,
and it might be taken as abandoned. Art.1582 of the
Code, upon which it was based, has no application
whatever. Assuming that it extends to anything
else than to sales of debts and choses in action; it is
exclusively to the debtor, the party against whom the
litigious right is claimed, that the right de retraire is
given. Powell v. Watters (1). A

(1) 28 Can. 8. C. R. 133,
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As to the retrait successoral art. 710 of the Civil Code
gives no right to it when the assignment or sale is as
here of a specific share in an immoveable property.
Baxter v. Phillips (1); Leclere v. Beaudry (2). More-
over, as held in the Court of Review and the Court of
Appeal, there is no succession in controversy here.
These courts add, as another reason on this point
against the appellants’ contentions, that the assignor
himself has not the right to the retrait successoral. 1t
was, however, strenuously urged before us by counsel
for the appellants that as they had retained a fractional
interest in the property they are entitled to this right,
citing 10 Laurent, No. 857, and Fuzier Herman, C. C.
under Art. 841, Nos. 22 et seq. 168 ef seq. There would
. seem to be some foundation for their contention on
this point. But assuming it to be well founded, the two
first objections against the said plea cannot be got over.
" Now, as to the appellants’ plea of Champerty upon
which the Superior Court (Curran J.) dismissed the
respondents’ action. The formal judgment of that
court is as follows:

Considering that it appears on the face of the deed, upon which the
present action is based, that the present plaintiffs undertook to fur-
nish and become sureties for moneys, to enable the said suit to be
carried before the Supreme Court of Canada, and that the considera-
tions of such advances and surety were, that the lands and proceeds of
revenues thereof should be divided in shares between the parties to
said deed in the event of such appeal being successful. That such
agreement was distinetly one of campum partire and being champertous
was illegal and could not produce any civil effects, and cannot form
the basis of an action at law, for the enforcement of the provisions
thereof.

Considering that in view of the champertous nature of such agree-
ment, forming the basis of the present action, the same cannot be
maintained, doth dismiss the present action as champertous with costs

The Court of Review upon an appeal by the plam-
tiffs reversed the judgment of the Superior Court, dis-
(1% }23.Can. S.C.R.317. (2) 10 L. C. Jur. 20.
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missed the plea of champerty and granted the con-
clusions of the action for the following reasons :

" Considérant que le dit acte du 19 octobre 1896, n’est pas entaché de
champerty ; qu’il ne viole aucune loi d’ordre public; qu'il a été con-
senti de part et d’autre de bonne foi et pour valeur et considération
licites, entre membres d’une méme famille désireux de s’entr’aider de
se protéger et de se réunir dans le but de faire entrer dans le domaine
familial un bien de famille venant de ’ancdtre commun ; qu’il n’a été
passé ni dans un but de spéculation malhonnéte ni pour persécuter la
partie adverse, ni pour atteindre un résultat injuste, mais qu’au con-
traire il n’a eu pour but et pour conséquence que de faire reconnaitre
par la plus haute cour du pays des droits de propriété longtemps
méconnus, grice aux efforts réunis et aux ressources combinédes des
parties au dit acte, que sous ’empire du droit commun, tant criminel
que civil de la Grande-Bretagne, tel qu’interprété par la jurispru-
dence de ce royaume, un tel contrat n’est pas considéré comme entaché
de vice et ddlit de champerty, qu’ainsi la dite premidre défense des
défendeurs aurait dd étre renvoyée au ligu d’étre maintenue, par la
cour de premidre instance.

Upon an appeal from that judgment by the de-
fendants to the Court of King’s Bench, the judgment
of the Court of Review was affirmed. Hence the
appeal to this Court by the same parties.

I am of opinion that the judgment of the Superior
Court should be restored. The judgment appealed
from seems to have lost sight of the distinction between
maintenance and champerty. That the contract in
question is one by which the appellants agreed to cede
to the respondents a part of the land in dispute between
them and Simpson, in the event of their succeeding in
recovering it from Simpson, upon condition that the
respondents were to share with the appellants in the
disbursements required for the appeal and pay seven-
tenths of the costs of the appeal should it fail, cannot
be doubted. That is the agreement in unequivocal
terms. Now this clearly was maintenance, striking
out of it the stipulation of “campum partire.” Then,
an agreement that if the suit in which the mainten-
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be divided between the plaintiff and the maintainor, MELOCEE

or in other words, to bargain with a plaintiff to pay Dm,mmn

the expenses of a suit wholly or in part on condition 1y cpier

that the plaintiff will divide with the party who Justice.

80 shares in the expenses the land or other matter sued
for, if successful in such suit, is undeniably champerty.
Now it is as undeniable, I take it, that every contract
into which champerty enters as a consideration is null
and void, ¢ nullité d’ordre public, and that an action
founded upon such a contract cannot be maintained.
The respondents contended that the interest they
had in the suit against Simpson, remote as they had to
admit it to be, entitled them to the stipulation that
they would “cempum partire” if the ¢ campum > was
recovered. But that contention cannot prevail. That
might have been sufficient to justify them in coming
to the assistance of the appellants, without being
guilty of maintenance, but did not entitle them to
stipulate the “campum partire” as the price of their
assistance. Maintenance is lawful under certain cir-
cumstances, but maintenance in consideration of an
interest in the subject matter of the action to be main-
tained cannot receive the sanction of a court of justice.
Any one for instance even not interested at all, may,
if he acts only from philanthropic motives, lawfully
give money to a poor man to enable him to carry on
a suit; but the stipulation on his part that if the
poor man succeeds he will share in the proceeds,
is prohibited and illegal as champertous. The
respondents here evidently did mnot think that
their interest in the suit in question was alone
large enough to induce them to share in the costs of
the appeal. What prompted them was not the
interest they would now invoke; it was the expec-
ation to “campum partire” with the appellants. It
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was only upon the promise of getting seven-tenths of
the field, if recovered, that they agreed to come to the
appellants’ rescue. Such an agreement cannot be
enforced.

It was contended by the respondents at the argu-
ment, as it had been in the courts below, that cham-
perty does not form part of the Criminal Law of the
Province of Quebec, asjintroduced therein by the
Imperial Act of 1774. I cannot treat that contention as
a serious one. It has never been doubted anywhere
that the law,on this point is the same in that province
as it is all over Canada, and the respondents have been
obliged to concede that their contention was entirely -
a novel one. The valuable treatise on the criminal
law of the province published as far back as 1842 by
the learned Jacques Crémaszie, includes maintenance
and champerty as in force therein and the jurispru-
dence of the courts of the province is without a single
exception in that sense. This court itself, in Price v.
Mercier (1) has considered that the law on the subject
is the same in the Province of Quebec as in England.
There are cases, no doubt, as argued by the respond-
ents, where it has been held that certain special civil
and criminal laws of England did not extend to its
subsequently acquired possessions. But the reasons
upon which these decisions have been given have no
more application to the Province of Quebec in relation
to the law of .champerty than they have to the rest of
the Dominion. The offence has always been con-
sidered as *‘ one against public justice, in that it tends
to keep alive strife and contention,” and the object of
the law is to hinder the * perverting of the remedial
process of the law into an -engine of oppression.” It
isa law of public order, the principles of which and

~ (1) 18 Can. S. C. R. 303,
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the reasons for which apply as well to Quebec as to
England or the other parts of this Dominion.
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The respondents seem to rely strongly on the fact that pgeyms.
the appellants eventually succeeded (and this, they say, g cpies

because of their assistance) in their suit against Simp-
son. But 1 fail to see that the result of the suit in any
way justifies post hac what the law prohibited. They
are asking to be rewarded for having committed a
breach of the law instead of being made to suffer the
consequences attached to that offence in the courts of
civil law, that is to say, the privation of the right to
derive any benefit from their champertous contract.
The respondents’ contention on this point, if it pre-
vailed, would lead to the result that when a plaintiff
recovers, the champertous agreement was lawful and
the champertor is entitled to the share covenanted for,
but that it is only if the plaintiff fails in his action
that the agreement to share with him was unlawful.
Orin other words that, where there is nothing to divide,
the agreement to divide gives no right of action, but
where there is something to divide, then the cham-
pertor would have an action. That cannot be so. The
result of the case against Simpson does not affect the
question. ‘

- I would allow the appeal with costs and dismiss
the action with costs in all the courts against the

respondents.

- Davies J. (dissenting.)—In this case I understand
there is no difference of opinion amongst the members
of this court as to the application to the Province of
Quebec of the laws relating to Champerty and Main-
tenance. The majority of the court is however of the

opinion that while the circumstances of the case and’
the relationship of the parties were such as might’

have justified the respondent in directly assisting the

Justice.
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appellants in their lawsuit without incurring the
penalties of maintenance, nevertheless the provision
in the agreement for a division of the subject matter
of the litigation amongst the parties renders the agree-
ment a champertous one which the courts will not
enforce.

Champerty is defined to be a species of which main-
tenance is the genus. It is said to be a more odious
“ form of maintenance” but is only a form or species
of that offence. The gist of the offence both in main-
tenance and champerty is that the intermeddling is
unlawful ; that it is officious and in a suit which in
no way belongs to the intermeddler, but it is the same
in each the difference being only in the mode of com-
pensation.

An interference or an intermeddling by a mere
stranger which would amount to maintenance or cham-
perty is excusable if it comes from persons who either
have a real interest in the litigation maintained by
them or who act in the bond fide belief that they have.
5 A. & Eng. Enc. of Law, p. 819.

In this case the assistance given to the appellants in
their lawsuit against the Simpson estate by the
respondents would, it is conceded, have been perfectly
legitimate but for the stipulation that the compensa-
tion they were to receive was to consist of part of the
fruits of the litigation if successful. The parties were
related to each other within the degrees of relationship
which justify or excuse interference and assistance
in the prosecution of litigation. They were either
brothers-in-law or nephews of the plaintiff litigants,
and their interest either through their wives or their
mother in the subject matter of the litigation was a
real interest and not an imaginary one. At any rate
there cannot be any doubt, in my opinion, that they
acted in a bond fide belief that they had such an
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were to receive if the litigation was successful, on Msrocue
. a . v.
which I express no opinion one way or the other, as Dpygyms.
the point was not argued, the agreement in the case [,
S Davies J.

so far from being an unlawful or officious intermed-
dling was a commendable interference. The agree-
ment when viewed in the light of all the circum-
stances connected with the title to the lands being
litigated and the relation of the Meloche family to
these lands, was really a family arrangement. The
sisters had a right to assume that under the power of
appointment contained in the deed from their grand-

father they would receive some substantial portion of .

the property and with this belief their interference
and that of their husbands to assist in maintaining
their brothers’ claim to the property unless clearly
contrary to law should be aided and not frustrated by
the courts. I see nothing against good policy and
justice, nothing tending to promote unnecessary litiga-
tion, nothing that could be called immoral or per-
meated with a bad motive either in the agreement to
assist or in the stipulation that in the event of success
the property gained should be divided amongst the
family including the respondents.

The action had been already through two courts; the
highest court in the province had declared against the
appellants’ claim and it had either to be abandoned or
carried to this court. With the assistance of the pre-

sent respondents it was so carried and was successful, -

and with their further assistance an application for
leave to appeal to the Judicial Committee of the Privy
Council was successfully resisted. Having with the
assistance of their sisters’ husbands and their nephews
successfully vindicated their rights to the property
the appellants are now seeking the aid of the courts
to repudiate their contract because it contains pro-
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visions for remunerating those who gave the necessary
assistance, by assigning them a share in the property
recovered. ,

The Judicial Committee of the Privy Council in the
case of Fischer v. Kamala Naicker (1), composed at the
time as was said by Coleridge C. J. in the -case of
Bradlaugh v. Newdegate (2) of a
collection of perhaps as great la.wyers as in the year 1860 could bs
brought together
expressed their opinion that the qualities attributed by
English law to Champerty or Maintenance
must be something against good policy and justice ; something tend-

- ing to promote unnecessary litigation ; something that in a legal sense

is immoral and to the constitution of which a bad motive in the same
sense is necessary.

This definition of the law was entirely accepted as
correct by the Lord Chief Justice in Bradlaugh’s Case
(2), and renders it therefore necessary in each case to
look at the substance of the transaction.

In the case at bar, as I have already stated, I look
upon the substance of the transaction, namely, the
division of the fruits of the litigation, as a commend-
able family arrangement, the only point upon which
I refrain from expressing any opinion being as to
the fairness of the allotment of the shares a question
not argued.

In Finden v. Parker (3), Abinger C. B. said:

The law of maintenance as I understand it upon the modern con-
structions is confined to cases where a man improperly and for the
purpose of stirring up litigation and strife encourages others to bring
actions or to make defences which they have no right to make,

And in Bradlaugh v. Newdegate (2), Lord Coleridge
C. J. speaking of the common interest in the result of

(1) 8 Moo Ind. App. 170-187. (2) 11Q. B.D.1,
(3) 11 M. & W. 675.
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litigation which would justify the interference and
assistance of third persons, says at p. 11:
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believed on reasonable grounds to exist will make justifiable that
which would otherwise be maintenance.

And after referring to this qualification upon the
doctrine laid down in all the older authorities, he
goes on to say : .

' But then the instances they give show the sort of interest which is
intended, a master for a servant, or a servant for a master ; an heir ;
a brother ; a son-in-law ; a brother-in-law, &c.

In the case we are considering there is no doubt in
my opinion, and I do not understand that in the judg-
ment of this court there is any doubt, that the relation-
ship of the parties, their interest in the subject matter
of the suit, and the peculiar circumstances of the case,
all fully justified the respondents in interfering and
giving assurance to the present appellants in carrying
on their former appeal. The sole ground upon which
their agreementis'to be declared void is because of the
provision to divide the subject matter in litigation in
case of success. The case of Huiley v. Hutley (1) is
relied upon to support this conclusion. There are, it
is true, some strong observations in the reasons given
by some of the learned judges in that case which can
fairly be held to lend countenance to that contention,
but they were mere obiter dicta and in no sense neces-
sary for the decision of the case. In the subsequent
case of Guyv. Churchill (2), Chitty J. reviews all the
authorities and concludes that both maintenance and
champerty are founded on the same principle or policy
of law, namely, the tendency of the transactions to
prevent the course of justice and concludes as follows:

The case of Hutley v. Hutley (1) forms no exception to what I have
stated in reference to the parties having a common interest. The

(1) L.R. 8 Q. B. 112, (2) 40 Ch. D. 481.

—_—
Davies J.
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case was one of maintenance and champerty, and it was held that the
existence of what was termed a collateral interest was not sufficient to
justify the traunsaction. In that case there were two wills, and the
plaintiff, being himself interested under the first will, sought to
enforce against the defendant, the heir'and one of the next-of-kin, an
agreement to assist the defendant in upsetting the second will on the
terms of his giving the plaintiff an interest in the property which
would pass to the defendant on an intestacy. The agreement was
based on the assumption of the plaintiff having no interest, the first
will being obviously treated as a nullity. I know of no case where,
the actualinterest of the parties being sufficient to justify maintenance,
the transaction has been avoided merely because they agreed to divide
the subject matter of the litigation among themselves in a manner not
in accordance with their actual title.

After a careful review of the authorities, and apply-
ing the rule to be deduced from them as I understand
it to the facts of this case, I have reached the conclu-
gion that the agreement does not contravene the law
of champerty as understood at the present day, and
that the appeal should be dismissed.

Appeal allowed with costs.

Solicitors for the appellants: Foster, Martin, Archibald
‘ & Mann.

Solicitors for the respondents: Béique, Turgeon, Robert-
son & Dessaulles.
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THE GRAND TRUNK RAILWAY Z 1903
COMPANY OF CANADA (DE-; APPELLANTS; +0ct.9,12,13.
FENDANTS) ceveuerusmunrsen sonenrusianae - S *Nov. 10.

AND —

MARY MILLER & qual. (PLAIN- ‘

TIFF) cveenrerrenes soreereessees s eenesmsninn } RESPONDENT
ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Railways—Negligence—Braking apparatus—Raihway Aet, (1888) s. 243
—Sand valves—Notice of defects in machinery—Liability of Com-
pany—Provident society— Contract indemmnifying employer— Indemnity
and satisfaction—Lord Campbell’s Act—Art. 1056 C.C.—Right of
action. )

The “sander ”’ and sand-valves of a railway locomotive, which may be
used in connection with the brakes in stopping a train, do not
constitute part of the ‘apparatus and arrangements’ for applying
the brakes to the wheels required by section 243 of the Railway
Act of 1888.

Failure to remedy defects in the sand-valves, upon notice thereof
given at the repair-shops in conformity with the company’s rules,
is merely the negligence of an employee and not negligence attri-
butable to the company itself ; therefore, the company may validly
contract with its employees so as to exonerate itself from liability
for such negligence and such a contract is a good answer to an
action under article 1056 of the Civil Code of Lower Canada. The
Queen v. Grender, (30 Can. S. C. R. 42.) followed.

Girouard J. dissented on the ground that the negligence found by the

ury was negligence of both the company and its employees.

APPEAL from the judgment of the Court of King’s
Bench, appeal side (1) affirming the judgment of the
Superior Court, sitting in review, at Montreal, (2) in
favour of the plaintiff, on the finding of the jury at the
trial.

*PrESENT :— Sir Elzéar Taschereau C.J. and Sedgewick, Girouard,
Davies, Neshitt and Killam JJ.

(1) Q. R.12K.B. 1. (2) Q. R. 21 8. C. 346.
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Actions were brought by the plaintiff, personally
and as tutrix of her minor children, for damages.
sustained through the death of Richard Ramsden, her
husband and the father of her children, alleged to
have been caused by the negligence of the defendants.
Deceased had been employed by the railway company,
defendants, for a number of years and was killed while
engaged in the performance of his duties as conductor
of one of the company’s freight trains at St. Henri
Junction near Montreal. The canses were consolidated
upon motion and tried before Doherty J. with a jury.
The jury answered the questions submitted to them,
and assessed the plaintiffs personal damages at
$6,000 and those of the children at $4,000.

The accident which resulted in Ramsden’s death
was caused by a local passenger train of the company
failing to stop when the semaphore was against it and
coming in collision with the rear of the freight train
which was standing on the tracks. ’
 The questions submitted to the jury and their
answers, 8o far asthe issues on thls appeal are con- .
cerned, were as follows:—

“2, Was the death of the said late Richard Ramsden
caused,—

“ (A.)—By the fault of the company defendant and
its employees 2—Yes.

“(a.) In running the Lachine train which struck the
train upon which the said Richard Ramsden was em-
ployed, at a highly imprudent and dangerous speed
when approaching the train-yard and switch, where
the train which was struck was standing ?—No.

“(b.) In running the locomotive of the said Lachine
train with the tender in front 2—No.

“(c.) In displaying no head light upon the said loco-
motive 2—No. ‘
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. “(d.) In allowing the coal in the tender of the said

locomotive to be piled so high that the engine driver

could not obtain an unobstructed view of the line in
- front of him ?—Contributed to some extent.

‘“(e.) In approaching the distant semaphore inside of
which Richard Ramsden’s train was standmg at a high
rate of speed ?—No.

“(f) In neglecting to stop the said Lachine train
before reaching said semaphore 2—Yes.

“(g.) In allowing the locomotive of the said Lachine
train to be used while in an unsafe and dangerous
condition 2—Yes.

“(h.) Inthe fact of the sand-valves used in connection
with the brakes of the said locomotive being out of
order and useless 2—Yes,

“(¢.) In failing to repair the defects in the said loco-
motive after the defects had been specially brought to
the notice of the said company ?—Yes.

“(7.) In not whistling and giving no warning what-
ever of the approach of the said Lachine train ?—
No.

“Qr,—

“ (B.)—By the fault of the said Richard Ramsden :—

“In failing to protect his train under and in ac-
cordance with the rules and regulations of the company
defendant ?—No.

“8. Were the said rules and regulations well known

-to the said late Richard Ramsden, and had his attention

been specially directed thereto immediately before the
accident ?—Yes.

“4, If not the determining cause of the accident,
did said failure of said Richard Ramsden contribute
to bring about said accident ?—No.

“ 5. Was the said Richard Ramsden from the 80th
of May, 1885, up to the time of his death a member of
the G. T. R. Insurance and Provident Society, having
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made and signed the application for membership in
the said society, defendant’s exhibit No. 3, on or about
the 20th of April, 1885, and received the certificate of
membership, defendant’s exhibit No. 4, on the 80th of

- May, 1885 ?2—Yes.

“ 6. Did defendant annually contribute a proportion,
and what proportion, to the fund and society afore-
said 2—Yes. From 1885 to 1888 inclusive, $10,000;
after 1888, $12,5600 per annum, and for additional
services contributed by company $10,000 to $15,000, as
per evidence.

“N. Is defendant’s exhibit No 2. a true copy of the
rules and regulations and by-laws of said society in
force at the time of the death of the said Richard
Ramsden and during the whole period of his employ-
ment by detendant ?—Yes,”

The trial judge reserved the case for the considera-
tion of the Court of Review and stated that :—

“ By their answers to questions 5, 6 and 7, the jury
found that the late Richard Ramsden was at the time
of his death a member of the G.T.R. Insurance and
Provident Society, that defendant annually con-
tributed to the said fund and society, and that de-
fendant’s exhibit No 2 is a true copy of the rules and
regulations of said Society.

“ By the last-mentioned answers, the jury find
substantially the facts alleged in defendant’s second
plea to have been established. By interlocutory judg-
ment rendered on the 5th March, 1900, dismissing an
inscription in law of plaintiff, said plea was declared
well founded in law, and, if established by the
evidence, a good answer to plaintiff’s action.

“ Under these circumstance, and in view of the im-
portance of the question of law raised by said plea, to
wit, as to the binding effect upon plaintiff és nom et
qualité, of by-law No. 15 of the said society, which
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reads as follows :—‘ In consideration of the subscrip-
tion of the Grand Trunk Railway Company to the
society, no member thereof or his representatives shall
have any claim against the company for compensa-
tion on account of injury or death from accident,’ as
relieving the company, defendant, from all liability
in consequence of the death of said late Richard
Ramsden, and whether the amount contributed to the
said society by defendant, as found by the jury, con-
stitutes its proper proportionate contribution as
required by law, and of the fact that the questions of
the effect of said by-law, and in what proportion, if
any, the company defendant is by law, in order to
claim the benefit thereof, bound to contribute to said
society, are already under advisement before the
Superior Court, sitting in Review, in this district, in a
cause of Ferguson v. The Company, (1) defendant, I have
reserved the case for the consideration of the Court of
Review.” '

In the Court of Review the plaintiff moved for judg-
ment for the damages assessed by the jury, and the
defendants moved, on the findings, for dismissal of the
action. The court dismissed the motion for dismissal
and ordered judgment to be entered for the plaintiff,
personally and és qualité, with costs as of one action
only (2). By the judgment appealed from (3) the judg-
ment of the Court of Review was affirmed.

Lafleur K.C. and Beckett for the appellants. The
jurisprudence settled by the case of The Queen v.
Grenier (4) deprives the plaintiff of any right of
action whatsoever against the said defendants. A
workman may so contract with his employer, as to
exonerate the latter from liability for negligence, and
such renunciation is an answer to an action by his

(1) See (Q. BR. 20 8. C. 54) (3) @ R-12K. B. 1.
(22i Q. R. 218.C. 346.” " (4) 30 Can. 8.C. R. 42.

49

1903
Syt
GRAND
TRUNK
Rwavy. Co.
v,
MILLER.



b0

1903

GRAND
TRUNK

Rway. Co.

MiLLER.

SUPREME COURT OF CANADA, [VOL XXXIV,

widow and her infant children to recover compen-
sation in the event of his death. | The Court of Review,
at Montreal, in Ferguson v. The Grand Trunk Railway
Co. (1), and the Court of Appeal fbr Ontario, in Holden v.
The Grand Trunk Railway Co. (2), applied the rule laid
down in The Queen v. Grenier (8) to the same by-law of
the Grand Trunk Railway Insurance and Provident
Society. The decision in Robinson v. The Canadian
Pacific Ratlway Co. (4), merely§ related to the plea of
prescription, but did not declaré that indemnity could
not be secured by special contract. In this case the
by-law and regulations made for valuable consider-
ation constitute a binding contract for indemnity
against any action under arts. 1053 and 1056 C. C.

There is no finding by the jury that the company
failed to provide the best know#x appliances for apply-
ing the brakes to the wheels as specified by sec. 243
of the Railway Act, (888. They are silent on that
point. The finding as to the defective sand-valves
has nothing to do with the requirements of that
section. The sand-valves do not form part of any
“gpparatus or arrangementis” for applying brakes to
the wheels in any way Whatever This is not the kind
of negligence contemplated by that section. Then if
they were defective, it was the duty of the employees
to have put these sand-valves in order upon notice
given at the repair-shops. This is not a case where
negligence can be attributed to the company as dis-
tinct from its employees and there is no prohibition
against making a contract torelieve them from liability
in such case. !

R. C. Smith K.C. and Montgomery for the respond-
ent. The provisions of art. 1056 C. C. are laws of.

(1) Q. R. 20 8. C. b4 (z)‘ 30 Can. S. C. R 42.
(4) [1892], A. €, 481,
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public order and cannot be contravened or set aside
by a private agreement ; art. 18 C. C.

The society referred to is a continuation of the Grand
Trunk Railway Superannuation and Provident Fund
established by the Actof 87 Viet. ch. 65, in 1874. The
portions of that Act relating to the fund are the preamble
and sections 11, 12,18 and 14. In 1878, by 41 Vict. ch. 25,
sec. 2, et seq., the company was authorized to make,
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either separately or in connection with the Superan-

nuation and Provident Fund, provision for insurance
against accident to its employees, including insurance
in case of death. Sec. 8 provides that the company
shall contribute to such fund annually any amount
not exceeding one hundred and fifty per cent of the
amount which may be subscribed annually to such
fund by the members thereof. By sec. 4, the pro-
visions of the Act of 1874 are made applicable to the
fund created by the Act of 1878. The Great Western
Superannuation and Provident Fund Act of 1880
established a similar fund for the Great Western Rail-
way, and in 1884, by 47 Vict. ch. 52, sec. 17, the pro-
visions of the Acts of 1874 and 1878 are made appli-
cable to the whole Grand Trunk system. A similar
provision is found in the Act of 1888, 51 Vict. ch. 58, par.
9. In none of these Acts is the slightest suggestion to
be found of any such provision as is contained in by-
law 15 ; therefore, this by-law is wlira vires and in excess
of any powers, expressly or implied conferred upon
the management. It is unreasonable and contravenes
the civil laws of Quebec. See sec. 288 of the Railway
Act, 1888, and arts. 18, 1058, 1056 C. C.; Roach v.
Grand Trunk Railway Co. (1).

It is invalid as a contract, as appellants were not
parties to it and no consideration was given. When
the fund was formed, the appellants were ordered to

(1) Q. R. 4 8. C. 392,
4%
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contribute to it not less than one-half nor more than
three-halves of the amount contributed by the em-
ployees. When subsequently they were authorized to
make, either separately or in connection with the fund,
provision for insurance against accident or death, they
were authorized. to contribute not more than 150 per
cent of the amount contributed by the employees, but
no minimum was fixed. They elected to make this
provision for insurance in connection with the fund,
and the amalgamated funds were thereafter known
under their present name, viz., “ The Grand Trunk
Insurance and Provident Society,” so that since that
time the appellants have been continually under a
statutory duty to contribute to the funds of the society
an amount representing at least one-half of the amount
contributed by the employees to the superannuation

. and provident branch of the society, in addition to the

contribution to the insurance fund.

It appears that the contribution of the appellants
has been made generally without any distinction as to
the different branches There is nothing to shew that
this contribution would be even sufficient to cover the
amount which the company is bound by law to
contribute to the provident fund of the society; on
the contrary, the contribution has not been increased
since 1888, although great increases have been made,
both in their system and in their number of em-
ployees since that time. The defence rests entirely
upon this contribution, and the burden of proof
was upon them to' shew that they had at least
contributed their proper proportion in order to bring
the by-law into effect, which they have failed to do.
The by-law creates an exception to the law and the
evidence of the fulfilment of the conditions must be
strictly scrutinized. The rules and regulations sub-
mitted to Parliament provided for an entirely distinct
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consideration for the contribution of the company, vide,
Rule 66 :—* The Grand Trunk Railway Company will,
each half year, contribute, out of the revenues of the
company, a sum in aid of the sick benefits and
allowances of the Society, and in consideration there-
of these rules and all alterations which may be madein
them .shall be subject to the approval of the directors
of the Grand Trunk Railway Company.” From the
absence of any such evidence, only ‘one inference can
be drawn, that is, that absolutely no new considera-
tion was given. A contribution already ordered by
statute to be subscribed could not form the considera-
tion for an agreement with individual members. As
a contract it is void ab inmitio, for lack of a considera-
tion. Such an agreement is contrary to public order,
art. 18 C. C.; because it permits the appellant to con-
tract itself, by anticipation, out of the consequences of
its own gross negligenice and not merely that of its
employees. As regards gross or personal negligence,
the French law, from which we derive our doctrine,
is clear and indisputable. Nouveau Denisart “ Fautes,”
p. 441; Demangeat, “ Revue Pratique de Droit Fran-
cais, vol. 55, p. 558.”

" Menus-Moreau, de la Responsabilité des Patrons,
Clause de non-garantie; 1 Sourdat ‘‘ Responsabilité,”
p- 679 ; 24 Demolombe, #. 406; 16 Laurent, No. 230 ;
Sainctelette, p. 18, No. 5; Desjardins, Tr. de Droit
Comm. et Marit., t. 2, No. 276; 1 Fuzier-Herman, art.
6, par. 18, 14; vol. 3, art. 1381, 1388, par. 1865, 1368,
1372-1875. See also 14 Am. & Eng. Encyec. of Law,
p. 910; Lake Shore & Michigan Southern Railway Co.
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v. Spangler (1): Kansas Pacific Railway Co. v. Peavy

(2); Farmer v. The Grand Trunk Railway Co. (8);
Brasell v. Grand Trunk Railway Co. (4); Glengoil

(1) 28 A, & E. Rd. Cas. 319, (3) 21 0. R. 299.
(2) 11 A & E. R4, Cas. 260.  (4) Q. R. 11 8. C. 150.
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Steamship Co. v. Pilkington (1) per Taschereau J. at
page 157,

The right of action given by art. 1056 C. C. is not a
representative one. That article is not merely an
embodiment of Lord Campbell’s Act, but differs from
it in several very material respects. The clause, “ with-
out having obtained indemnity or satisfaction,” is
added ; the clause as to the right of action in the case
of a duel is also added. Under the civil law and
under the French law the right of action of the relatives
has always been distinct from that of deceased.. Sour-
dat, vol. 1., Nos. 55 and 56. The same might be said
of the jurisprudence of the Province of Quebec at least
up to the time of the ruling in the Grenier Case (2).
See Ruest v. Grand Trunk Railway Co. (8). The point
has been clearly decided in Robinson v. Canadian
Pacific Railway Co. (4). While it is true that the
Judicial Committee had only todeal with the question
of prescription, they laid down in the clearest possible
terms the following principles:—(1.) That the action
given by art. 1056 C. C. is not merely an embodiment
in the Civil Code of Lord Campbell’s Act, but that it
differs substantially from it in its provisions ; (2.) That
this right of action given to the persons mentioned in
art. 1056 C. C. is an independent and not a represen-
tative right; (8.) That the right of action given to the
persons mentioned in that article is not barred by

any conditions affecting the personal claim of the

deceased other than those specified in the arlicle,
viz. :—(a) that the death was caused by the defend-
ant; (b) that the deceased had not obtained indem-
nity or satisfaction. Vide remarks of Lord Watson at

" p. 487 of the report. The English decision in Grifiths

(1) 28 Can. 8. C. R. 146. (3) 4 Q. L. R. 181.
(2) 30 Can. S.C. R. 42, (4) [1892] A. C. 481,
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v. FEarl Dudley (1), on which the judgment of the
Supreme Court in the Grenier Case (2) relies, was cited
by counsel for respondent before the Judicial Com-
mittee, but was evidently regarded as inapplicable to
our law, as it was distinctly overruled.

The indemnity or satisfaction referred to in art.
1056 C. C. must have been obtained by the person
injured between the date of injury and the date of
death. 8.V.'74, 2, 285.

Even if valid, the by-law does not exclude or affect
the action of the wife personally. The by-law reads:—
“In consideration of the subscription % * * w0
member thereof nor his representatives shall have any
claim, etc.” The respondents are not the representa-
tives of the deceased, they did not succeed to his rights
nor have the children even accepted his succession.
The provision is an exceptional one derogating from
the civil law, and must be interpreted with the
greatest possible strictness—exceptio est strictissime
interpretationis. The appellants are, moreover, the
stipulating parties and, if any ambiguity exists as to
the meaning of the word * representatives,” it must be
interpreted against them. Art. 1019 C. C.

Even if such a by-law could create an agreement
barring any claim and binding not only upon the
deceased, but also upon his widow and children, it
must be disregarded in the present case, since the
accident was the result. of the company’s failure to
use the best appliances for stopping the train which
brought about the collision. 51 Viet. ch. 29. sec. 248.
The defective brakes and sand-valves were responsible
for bringing about the accident, and it is to this cause
that the jury attributed the accident in their verdict.
The engine had originally been equipped with steam-
brakes, but air-brakes had been substituted, the old

(1) 9 Q. B. D. 357. (2) 30 Can. 8. C. R. 42.
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cylinders, however, being retained. Consequently, the
air-cylinders were in a leaky condition and incapable
of exerting a sufficient pressure to apply the brakes
properly. Furthermore, the sand-valves were not of
an approved type and were continually clogged up so
completely as to prevent any sand being thrown upon
the rail for the purpose of bringing about a quick stop.
Both of these defects had been frequently brought to
the notice of the company, but they had not been
remedied.

The CuIEF JUsTICE.—The Court of Review’s first
considerant grounded upon section 243 of The Dominion
Railway Act of 1888 was sufficient by itself alone to
solve the controversy between the parties and to sup-
port the court’s judgment in favour of the respondent.
And, had I been able to come to the same conclusion
upon that point, I would have refrained from con-
sidering the other questions raised in the case, the
solution of which would then have been quite un-
necessary for the determination of the appeal.

But I am unable to see that the sand-valves are or
form part of
apparatus and arrangements as best afford means of applying by the
power of the steam-engine or otherwise the brakes to the wheels of
the locomotive or tender, or both, or of all or any cars or carriages
comprising the trains,

80 as to bring the case under that section.
- I therefore have to consider the other pointsinvolved
in the appeal.

The first one, as to the legality of the stipulation by
the company that they would not be responsible for
injuries or death resulting from accidents, is con-
cluded by our decision in Glengoil v. Pilkington (1),
and The Queen v. Grenier (2).

(1) 28 Can. S. C. R. 146. (2) 30 Can. 8. C. R., 42.



VOL. XXXIV.] SUPREME COURT OF CANADA.

The accident in question must necessarily have
been caused by the carelessness or negligence of some
of the employees of the company, assuming that would
make a difference. The jury, it is true, found that
the accident was caused by the fault of the company
and their employees. But I take it that in doing so
they merely assumed that the company were responsi-
ble for the acts and omissions of their employees.
That is why as one of the causes of the accident they
found “in neglecting to stop the said train before
reaching said semaphore.” Had they intended to
find as a fact that the company, otherwise than through
their employees, were the cause of the accident, there
would be no evidence to support such a finding. The
negligence of Broadhurst, the engineer of the train in
question, is clearly the proximate cause of it. He
knew the defects of his engine, but failed to act accord-
ingly.

Then, what the company really did was to limit
their liability, not to stipulate non-liability. They
admitted it, even in cases where in law their employ-
ee would have no claim against them by stipulating
that the amount of the insurance would cover all the
damages that he might suffer in case of accident, even
if that accident was due to his own fault or megligence.

So that, it is not merely the amount of insurance that’

the deceased agreed to accept as indemnity and satis-
faction for any injury he might sustain in cases where
the act of the company would have been the cause of
the accident, but also, as part of that indemnity or
satisfaction, the insurance against his own acts of
negligence, where he would have had no claim at law
against the company. The wife in such a case is en-
titled to the insurance even if her husbhand was exclu-
sively the cause of his own death.
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1903 The other material point argued before us presents
Graxp  some difficulty, as I view it.

va;gN Co.  Has the deceased ever received indemnity or satisfac-
Moasn, tion for the injury in question in the sense to be givgn
The Cniet 10 those words in art. 1056 C. C.? If so, by the ratio
" Justice. decidendi and the opinion delivered by their Lord-
~  ships of the Privy Council in Robinson v. Canadian
Pacific Railway Co. (1), the respondent’s action fails.

It is no doubt singular that any one can receive in-
demnity or satisfaction so as to bar an action which
belongs to another. But that is the state of the law.

Here, were I unfettered by authority, I would be

inclined to doubt if the deceased can be said to have

. received any indemnity or satisfaction, but I am bound

by the authority of The Queen v. Grenier, (2) to

hold that he has. The word rernunciation used by the

learned Chief Justice who delivered the judgment of -

the court in that case means nothing else, it is clear,

than release in consideration of the indemnity or satis-

faction that an employee under such circumstances

agrees to have received in lieu of any further claim

against the company in the case of his meeting any

injury in the course of his employment. It was

argued there, as it was at bar in this case, that

an emplovee cannot stipulate in advance with his
employer so as to defeat, in case of his death, the action

of his wife and children; and that such a stipulation

was not the indemnity or satisfaction required by art.

1056. But that contention did not prevail. We were

of opinion that the words “without having obtained
indemnity or satisfaction” of the article of the Code

would be meaningless if the construction contended

for by the plaintiff in that case, as it is by the plaintiff

here, prevailed, that an indemnity or satisfaction which

would have barred an action by the deceased, had he

(1) [1892] A. C. 481. (2) 30 Can. 8. C. R. 42.
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survived, does not alsoibar the action by the consort
and children. That cannot be. That would be read-
ing out of the article the words “without having
obtained indemnity or satisfaction.” In other words,
by the decision of the Privy Council in the Robinson
Case (1), the survivors have an action under the Code
though the deceased, when he died, had lost his right
of action, except when it is because the deceased had
obtained indemnity and satisfaction that he had lost
his right of action. In such a case, by exception, the
law is the same under the Code as it is in England
under Lord Campbell’'s Act. However small the
indemnity aceepted by the deceased may have been,

in whatever form or shape he may have accepted it, .

at what time he has accepted it, makes no difference.

1n that Robinson case, the Privy Council held that
the prescription of the action of the deceased was not
an indemnity or satisfaction, and that in that case the
wife had an action under the Code though the
deceased when he died had none, conceding however
in unequivocal language that indemnity or satisfac-
tion to the deceased is a bar to the survivor's action.
‘And in the Grenier Case, (2) we were bound, 1 need
hardly say, by that decision and held in strict accord-
ance with it, that there having been indemnity or
satisfaction by the deceased in that case, the survivor’s
action did not lie, though it did lie in the Robinson
Case (3) because the deceased there had not in his life-
time received indemnity or satisfaction.

I am of opinion that the appeal should be allowed
with costs, and the action dismissed with costs. in
all the courts against the respondent.

SEDGEWICK J. concurred in the judgment allow-
ing the appeal with costs.

(1) [1892] A. C. 481. (2) 30 Can. S. C. R. 42,
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GIROUARD J. (dissenting)—On the 29th January,
1900, respondent issmed two actions against the
appellants, one in her own name and the other in her
quality as tutrix to her minor children, each action for
$15,000 damages for the death of her husband while
in the service of the company, at St. Henri, on the 2nd
of January, 1900, through an accident which occurred
on their line of railway, in consequence, it is alleged,
of gross negligence on the part of the company and its
servants and employees.

On motion of the respondent, these actions were
combined by a judgment of the Superior Court of the
2nd November, 1900, but the question of costs was
reserved. '

The case was tried: by a judge and a jury who found

the following facts :(—

2. Was the death of the said late Richard Ramsden caused. .

(a.) By the fault of the Company Defendant and its employees #—
Yes. ‘ .

(/) In neglecting to stop the said Lachine train before reaching said
semaphore 1—Yes.

(9) In allowing the locomotive of the said Lachine train to be used
while in an unsafe and dangerous condition —VYes,

(h.) In the fact of the sand-valves used in connection with the
brakes of the locomotive being out of order and useless ?—Yes.

(¢.) In failing to repair the defects in the said locomotive after the
defects had been specially brought to the notice of the said company ?
Yes.

Both parties moved for judgment upon the verdict,
the responderit or the amount at which the damages
were assessed, and the appellants for the dismissal of
the action. The unanimous judgment of the Court of
Review dismissed appellants’ motion and maintained
respondent’s with costs as in one action only, and this
judgment was unanimously confirmed by the Court of
King’s Bench. '

The Court of Review was composed of the Acting
Chief Justice, Sir Melbourne Tait, Mr. Justice
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Pagnuelo, and Mr. Justice Curran, who gave judgment
for the plaintiff on the verdict, although they do not
entirely agree as to the reasons of judgment.

The Acting Chief Justice held the company respon-
sible under section 248 of The Dominion Railway Act,
1888. Mr. Justice Pagnuelo and Mr. Justice Curran
appear to have been against the company on all the
points.

Appellants submit that under the judgment rendered
in the case of The Queen v. Grenier (1) plaintiffs have
no right of action whatsoever against the said defend-
ants. It has been submitted on the other hand that
The Queen v. Grenier (1) conflicts with Robinson v. The
Canadian Pacific Railway, (2) decided by the Privy
Council. I think that neither both contention is well
founded. - )

I fail in the first place to see any such contradiction.
In the Robinson Case (2), the point in issue was one of
prescrii)tion under Articles 1056 and 2262 of the Civil
Code. That prescription differs essentially from the
prescription known to the French law, whether under
the French code or the old law. It is not based upon
a presumption of payment, but solely upon grounds of
public policy, so much so that the judge in Quebec is
bound to take notice of it ez officio. A judge in France
never can do so. .

It cannot be seriously pretended, it seems to me, that
prescription is equivalent to the indemnity or satis-
faction mentioned in article 1056 of the Civil Code.
This point is clearly settled by the Privy Council in
the Robinson Case (2). Lord Watson said .

That prescription is not, within the meaning of the Code, equivalent
to indemnity or satisfaction is made perfectly clear by a reference to
art. 1138, (2

(1) 30 8. C. R. 42. (2) [1892] A. C. 481,
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In The Queen v. Grenier (1) there was no question of
prescription ; the point raised by the pleadings and
decided by us was not whether the widow or children
had arepresentative oran independentaction—whichno
doubt they always had—but whether the deceased had
obtained indemnity or satisfaction within the meaning
of article 1056 of the Code, and we held that he had, by
becoming a member of an insurance association, similar
to the one now under consideration, which was com-
posed of the employees on the Intercolonial Railway.
As in this instance, they were all compelled, before
entering the service, to join it and to make certain
contributions to its funds in order to enable the asso-
ciation to provide certain pecuniary allowances to be
paid to them or their families in cases of accident, in
accordance with certain by-laws, rules, conditions and
regulations, signed by each of them. The railway
proprietors had annually contributed to this insurance
fund large sums of money in consideration of which
it was made a rule or by-law of the association agreed
to by all the members that the railway proprietors
should be relieved of all claims for compensation for
injuries and even death of a member. The respondent
has quoted several French decisions to establish that
such an arrangement cannot cover a case of negligence.
But they have no application here, where the law in
this respect is different. Article 1056 of our Code

~ cannot be found in the French Code. France is only

governed by the general principles laid down in arti-
cles 1882, 1888, 1884 and 1885 of the French Code,
corresponding to arts. 1058, 1054 and 1055 of our Code.
Art. 1056, as far as “indemnity or satisfaction” is
concerned 1s new law, not to be found in Lord
Campbell’s Act, as I presume these words under the
common law of England were unnecessary, not even
(1) 30 Can. 8. C. R. 42.
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in the Canadian statutes, where probably the same
impression prevailed in the legislature. The codifiers
offer no explanation for art. 1056. It is not even
alluded to in their reports and although it seems to
me it was enacted with the view of making the juris-
prudence of Quebec agree with that of Ontario, I do
not see any change in the old French maxim which
declares that no one can contract against his own
negligence. ‘

With regard to the railway insurance clause, the
present caseis the same asin The Queen v. Grenier. (1) 1
am bound by that decision, and I am yet of opinion
that ‘it was correctly decided. The opinion of the
learned judge who delivered the judgment of this
court may contain some nnnecessary statements which
may be considered as obiter dicta. It cannot be
denied that the only question raised in that case was
whether indemnity or satisfaction had been obtained
within the meaning of article 1056 of the Civil Code.

Following Glengoil Steamship Co. v. Pilkington (2)

we held that the deceased had contracted with his
employer so as to exonerate the latter from liability for
the negligence of his servants and employees, and that
the payment of the large annual contributions by the
employer to the insurance fund, and accepted by the
deceased under the by-law, was indemnity and satis-
faction as to all parties, within the meaning of the
article of the Code. I think the language of the Code
is clear and comprehensive enough to cover an arrange-
ment such as the one made by the railway proprietors
with their employees. So we held at all events.
" But this case is very different from The Queen v.
Grenier (1). The death was due not to the negligence of
the employees and servants only, but as the jury

(1) 30 Can. S. C. R. 42,) (2) 28 8. C. R. 146.
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found—and their findings are not attacked—to the

- negligence of both the company and the employees.

I do not feel disposed to go behind these findings to
ascertain the position of the company; the langunage
of the jury is plain enough; they give their reasons
which are satisfactory to my mind at least. I do not
intend to substitute myself for the jury. I accept their
verdict.

If the law of Quebec was like the law of England,
I'would not hesitate to apply The Queen v. Grenier (%) to
a case of negligehce of the employer like the present
one. Butin Quebec, although one can validly con-
tract for exemption from liability for the negligence
of his employees and servants, no one can free himself
from responsibility for his own fault. This point we
declined to decide in the Glengoil Case. (2) Itmust be
observed that the latter case was decided not upon
English authorities, but upon what we considered to
be now the jurisprudence of France. Taschereau J.
delivering the opinion of the court said :

The jurisprudence in France, though perhaps formerly not uniform
now sanctions the validity of such a contract (1).

The learned judge quoted a long array of arréts
and commentators. But I venture to say that upon
the other more difficult question, as he says, as
to the validity of a similar stipulation for one’s own
fault, no authority can be quoted in its favour; I have
not been able at least to find one, and in face of that
well settled jurisprudence I cannot agree to the con-
trary .doctrine. It is held as contrary to an element-
ary maxim of law and it is expressly condemned by
all the authorities which will be found collected in
the respondent’s factum, as contrary to public morals
and public order, whatever may be the law of Eng-
land under similar circumstances.

(1) 30 Can. 8. C. R. 42, (2) 28 8. C. R. 146, 157.
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Our attention has been called to the last words of sec-
tion 248 of The Railway Act 1888, which gives an action
in certain cases of negligence “ notwithstanding any
agreement to the contrary with regard to any such
person.” IfI understand these words correctly, they
simply mean that the company may protect itself
against certain acts of negligence, not mentioned in
the clause, in the provinces where such an agreement
can be made. But they cannot possibly mean to
legalize what would be contrary to law in any pro-
vince. I have therefore come to the conclusion that
the agreement to an indemnity or satisfaction such as
alleged by the appellants is null and void at common
law with regard to the company’s own negligence.
Arts. 138, 990 C. C.

Taking this view of the case, it may not be neces-
sary to examine the effect of clause 243 of The Rail-
way Act. Speaking for myself, I cannot conceive that
the answers of the jury do not bring the case within
the exceptions of section 248 of The Railway Act.
Such is also the opinion of the other judges in the
courts below. Upon this branch of the case I cannot
do better than quote the remarks of Acting Chief
Justice Tait, in which I fully concur: '

Now the defendants, as shown by the question put to the jury with
their consent, evidently considered the sand-valves as part of the
apparatus or arrangements, or of the-good and sufficient means which
the statute requires them to provide, and the question admits that they
were used in connection with the brakes of the locomotive, The
jury found, as already pointed out, that Ramsden’s death was caused
by the fault of the company defendant and its employees, in the fact
of the sand-valves used in connection with the brakes of the said
locomotive being out of order and useless, and in failing to repair the
defects in the locomotive after such defects had been specially brought
to the notice of the company.

Now it seems to me that to give this section such interpretation as
would best insure the attainment of its object regarding the stopping
of trains, we are justified in saying that the company has failed to

5 .
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eonform to its provisions, and that the accident in question resulted
from such failure.

I am of opinion therefore, that notwithstanding the agreement
between Ramsden and the society, the defendants are responsible
under this section of the Railway Act.

Mr. Justice Pagnuelo also concludes :

L’obligation de placer et de maintenir des freins effectifs est imposée
4 la compagnie, quoiqu’elle n’agisse que par ses préposés, Le défaut
d’accomplir cette obligation est une faute de la compagnie elle-méme,
et toute convention faite avec les passagers ou ses employés pour la
soustraire 4 sa résponsibilité civile est frappée de nullité absolue ; la
compagnie sera réspomsable de sa faute prouvée envers toute per-
sonne blessde et ses représentants, malgré toute convention contraire.

Je ne vois done pas comment la compagnie peut, avee un semblant
de raison, invoquer Yarticle du rdglement de la dite societé pour se
libérer de son obligation d’indemniser Ramsden, sa femme et ses
enfants, suivant le cas. La cour sapréme ne s’est pas prononeée sur
cet article du statut, et la cause de Grender (1) n’arien qui ressemble &
celle-ci.

For these reasons 1 am of opinion that the appeal
should be dismissed with costs.

Davies J.—This appeal seems to be in some respects
on all fours with the case of The Queen v. Grenier (1)
in which this court held that an employee on the

. Intercolonial Railway who became a member of the

Intercolonial Railway Relief & Assurance Association,
and thereby assented to its rules and to the arrange-
ment by which the Crown contributed $6,000 annually
to the funds of the association, had by virtue of one of
these rules contracted that the Crown _
should be relieved of all claims for compensation for injuries to or for
the death of any member of the association.

We are bound by this decision so far as it goes and
also by the decision of thiscourt in the case of The
Glengoil 8. 8. Co. v. Pilkington (2) where it is held
that an express agreement between carriers and ship-

(1) 30 Can. 8. C. R. 42. (2) 23 Can. S. C. R. 146,
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pers that the former should not be liable for negli-
gence on the part of the masters or mariners or their
servants or agents is not contrary to public policy nor
prohibited by law in the Province of Quebec.

It was not determined in this latter case whether
such an agreement if made expressly exempting car-
riers from their own negligence would in the Province
of Quebec be illegal, nor does the Grenier Case (1) decide
that point. In the case at bar it was contended that
the by-law in question relieving the defendants from
liability must be construed as extending only to
the negligence of employees and not to that of the
company itself; and -that the answers of the jury to
the questions put to them amounted to a finding that
the negligence which caused the death of Ramsden
was that of the company itself. I am unable to place
this construction upon these findings of the jury, and
am therefore relieved of the duty of determining
whether the true construction of the by-law exempted
the company from the consequences of its own negli-
gence, and if so, whether such a by-law would be
legally effective in the Province of Quebec. The jury
was asked, among other things:

Was the death of the late Richard Ramsden caused (a) by the fault of
the company defendants and its employees? to which they gave the
gereral answer “ Yes.”’

Then followed ten sub-questions of this main one
pointing to some specific act of negligence, and among

them the two following questions and answers :
Q. (k). In the fact of the sand valves used in connection with the
brakes of the said locomotive being out of order and useless 7—A. Yes.
Q. (3). In failing to repair the defects in the said locomotive after

67

1903
b
GRAND
TRUNK
Rwavy. Co.
v,
MILLER.

Davies J.

the defects had been specially brought to the notice of the company ? )

—A. Yes.
To each question the affirmative answer was given.
But such affirmative answer does not by any means

(1) 30 Can. 8. C. R. 42.
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involve the finding of a neglect of duty on the part
of the company as distinct from the neglect of its
employees.

No question is raised here as to any failure of duty

~on the part of the company to provide and maintain

proper and suitable plant, works and machinery or
suitable materials to repair daily defects, or competent
servants to control and operate their railway. The
question rather is whether having made proper pro-
vision for all of these things the company would be
liable for the negligence of some of its employees in
not repairing defects arising in the daily use of one of
the engines and whether as to the latter their contract
with Ramsden did not exempt them from liability.

I am unable to discover in these answers of the jury
to the questions put to them any finding which
directly charges the company as distinct from its
officials, with any breach of common law or statutory
duty. All the findings are consistent with neglect or
breaches of duty by officials as against liability for whose -
negligence the defendant company has contracted

exemption. The evidence shows that the repairs to -

the locomotive were reported at the round house, and
that it was the duty of the workmen there to attend
to these repairs. There is no evidence of any special
bringing of these defects to the notice of the com-
pany or its executive officers as implied in question
(¢) submitted to the jury as distinct from the ordinary
reports of defects made daily with regard to engines
and locomotives by the engineer in charge of them.

1 am unable, therefore, to attach the meaning and

weight to that finding which the counsel for respond-
ent contended for.

It was strongly contended that the provisions of sec.
248 of The Railway Act, 1888, applied to the facts as
found by the jury with regard to the sand-valves ; and
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I confess I was at the argumernt impressed with the
contention. But a critical examination of the section
has convinced me that so far as the sand valves are
concerned neither their presence nor their state of
repair are covered by the section. Omitting those
parts of the section which admittedly do not apply to
the facts as proved herein, I think its true meaning is
to oblige the company to provide and cause to be used
on passenger trains such known apparatus and arrange-
ments as best afford good and sufficient means of
applying the brakes to the wheels of the locomotive or
tender or both. The sand-valves are not necessary and
do not contribute in any way to this purpose and their
presence or state of repair cannot be said to effect a
breach of or a compliance with the section.

Holding, as I do therefore, that the negligence found
as the proximate cause of Ramsden’s death was not
that of the company as distinct from its officials and
servants, and that as regards the latter the company
had, under the authority of Grenier's Case (1), exempted
itself from liability by its contract, and being also of
the opinion that the negligence found was not within
the 248rd section of The Railway Act, I think the
appeal must be allowed.

I entertained doubts as to whether there was any
such privity of contract between Ramsden and the
Railway Company as would discharge the latter from
liability in cases where that liability was found to exist.
There was no express contract between Ramsden and
the railway company. The contract between them
must be gathered from the facts of Ramsden becoming
amember of theinsurance society one of whose by-laws
provided for the exemption of the railway company
from all claims by members of the society for damages
caused by accident on the company’s railway and the

statutory annual payment by the railway company
(1) 30 Can. S.C.R. 42,
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to the funds of the society. In the Gremier Case (1),
however, the facts were. precisely similar and that
decision is binding on us.

Kinram J.—This is an appeal from a judgment of
the Court of Review of the Province of Quebec, pro-
nounced under art. 494 of the Code of Civil Procedure,
in a case which was tried by a jury and in which the
trial judge reserved for the consideration of the court,
under art. 491 of the Code of Civil Procedure, the
question of the judgment to be entered upon the
answers to certain questions submitted to the jury.
The circumstances of the case and the answers of the
jury have, for the most part, been sufficiently stated
by the other members of the court.

For the purposes of this appeal, we must take the
findings of the jury as absolutely correct. They estab-

~ lish that Richard Ramsden came to his death through

such fault and negligence of the defendant and its
employees as would have given him a cause of action
for his injuries if he had lived, unless he was barred
by the rules and regulations of the Grank Trunk Rail-
way Insurance and Provident Society and his accept-
ance of them; and, under art. 1056 of the Civil Code
of Quebec, the present plaintiffs have a similar right
of action, unless it is barred in the same way.

In considering whether they are so barred, I think
that we should start upon the assumption that we
are bound by the decision of this court in The Queen
v. Grenier (1) in so far as it is based upon similar facts.
I accept the conclusion in that case, without intending
to indicate any opinion upon the questions involved.

The rules of this particular society and the position
of its members were considered by the Court of
Review in Quebec, in Ferguson v Grand Trunk

(1) 30 Can. 8. C. R. 42.
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Railway Co. (1) and held to be practically the same,
for the purposes of the question now arising, as in
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member. I deem it sufficient upon this point to refer
to the reasoning in that case.

But the circumstances of the present case raise some
further questions of importance, first, upon the con-
_ struction and application of section 248 of The Rail-
way Act of Canada, 51 Vict. ch. 29; and, secondly,
upon the special terms of the jury’s findings.

For the purpose of applying the statute in the
present instance, I would adopt the paraphrase indi-
cated by the learned Chief Justice of the court below:
thus :

Every railway company which runs trains upon the railway for the
conveyance of passengers, shall provide and cause to be used in and
upon said trains such known apparatus and arrangements as best afford
* % *% good and sufficient means of applying by the power of the
steam engine or otherwise, at the will of the engine driver or other
person appointed to such duty, the brakes {to the wheels of the loco.
motive or tender, or both, or of all 'or any cars or carriages composing
the trains. * * ¥* And every railway company which fails fo com-
ply with any of the provisions of this section shall ¥ * * he liable
to pay to all such persons as are injured by reason of non-compliance
with this provision, or to their representatives, such damages as they
are legally entitled to, notwithstanding any’agreement to the con-
trary with regard to any such person.

But with all respect, I am unable to agree with the
learned Chief Justice as to the effect of the clause.
So far as it is now important, it deals only with the
means of applying the brakes to the wheels. Of
course, this again is a method of stopping the train,
as a speedy stopping of the train may be a means of
ensuring the safety of passengers or others in cer-
tain contingencies. But it appears to me quite as
fallacious to apply the clause to every means of stop-
ping the train as to every means of ensuring safety. It

(1) Q. R. 20 8. C. 54.
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is directed to certain specific devices and means
expressly mentioned, and there is nothing to indicate
a purpose to enact anything more than the words
express.

There is no dlrect finding by the jury that the acci-
dent was due to any defect in the apparatus or arrange-
ments affording means of applying the brakes to the
wheels. ‘

The use of ithe sand-pipes is given by the witness
Broadhurst as being to

put sand on the rail in order to cause the wheels to grip the rail and
stop the train.

It is evident that the ob]ect is to increase the friction
along the rails and not 1n any way to assist the apph-
cation of the brakes to the wheels or to increase the
power of the brakes. In the light of the evidence, it
is clear that the sand-valves are in no sense apparatus -

> or arrangements affording means of applying the

brakes to the wheels, and that the jury’s answer to
the question referring to the sand valves as “used in
connection with the brakes” does not involve a find-

" ing that they are such apparatus or arrangements or

any part thereof.

The case under the statute seems to me to fail
entirely.

It is upon the other part of the case that 1 have
found the greatest difficulty. In the Grenier case the
negligence was that of a co-employee of the injured .
man, and it is argued that the jury’s answers in the

present instance involve a finding that the accident

was due to negligence personal to the company itself,
as distinguished from its employees, against liabilfty
for which, by the law of the Province of Quebec, the
company could not contract.
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In the Glengoil Steamship Co. v. Pilkington (1) this
court held valid a stipulation relieving the company
owning a steamship from liability for negligence of
the master, and the master of a steamship would seem
to stand as high in the representation of the company
owning it as any superintendent or manager of a divi-
sion of a railway in the representation of the railway
company.

Looking at the evidence in the case before us, it
appears that any defaults were those of subordinate
officials. At least, they are not traced to any others.
The evidence certainly did not warrant any finding
of negligence on the part of the company, as dis-
tinguished from its employees.

In none of the particulars in which default is found
is there clearly shown to have been a breach of any
duty of the company as an employer to its employees.
It is consistent with each that it was due to some
official or officials. All are in matters ordinarily rele-
gated to subordinate officials. Indeed, the neglect to
stop the train, specified as one cause of the accident,
could only be the neglect of those having actual con-
trol of it.

A finding of default by a person charged does not
necessarily mean personal default; it may be based
solely on the default of one for whom he is responsible.

I think, then, that there was not sufficient in the
answers to warrant a judgment on the basis that the
death was caused by gross negligence on the part of
the company itself, as distinguished from its employ-
ees. For that purpose there should be a clear and
unambiguous finding by the jury, just as in Brasell v.
La Compagnie du Grand Tronc (2) it was pointed out
by Pagnuelo J. that the burden is upon an employee
who has agreed to assume the rigks of the defaults of

(1) 28 Can. 8. C. R. 146. ) Q. R. 11 8. C. 150.

73

1903

D
GRAND
TRUNK

Rway. Co.
v,
MILLER.

Killam J.



74 SUPREME COURT OF CANADA. [VOL. XXXI1V.

1903 his co-employees to show that injury has come to him
gxx from the gross negligence of the employer himself.
Rwav. Co. On the ground, then, that the facts do not suffi-
Mg clently raise a case for the purpose, I refrain from dis-
cussing the question of the company’s power to con-
tract itself out of liability for its own defaults.
I would allow the [appeal and direct the entry of

judgment for the defendant with costs here and below.

Killam J.

Appeal allowed with costs.
Solicitor for the appellants: A. E. Beckett.

Solicitors for the respondent: Smith, McKay & Mont-
gomery.
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ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Railway company—Assoult on passenger—Duty of conductor.

If a passenger on a railway train is in danger of injury from s fellow
passenger, and the conductor knows, or has an opportunity to
know, of such danger it is the duty of the latter to take pre-
cautions to prevent it and if he fails or neglects to do so the com-
pany is liable in case the threatened jinjury is inflicted. Pounder
v. North Eastern Railway Co. ([1892] 1 Q. B. 385) dissented from.
Judgment of the Court of Appeal (5 Ont. L. R. 334) affirmed.

APPEAL from a decision of the Court of Appeal for
Ontario (1) affirming the judgment entered on the ver-
dict at the trial in favour of the plaintiff.

Ppesent ;—Sir Elzéar Tascherean, C. J. and Sedgewick, Girouard
Daveis and Killam, J. J.

(1) 5 Ont. L. R. 334.
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The facts of the case are stated by Moss C. J. O., in
giving judgment for the Court of Appeal, as follows:

“The plaintiff was a passenger on one of the defend-
ants’ trains as holder of a ticket issued by the defend-
ants, entitling him to be carried as-a first class pas-
senger from the city of Toronto to the town of Bramp-
ton. While on the train in question, on the night of
the 10th of October, 1901, he was thrice assaulted and
beaten by a fellow passenger. The injuries inflicted
were severe, permanently impairing his hearing, and
otherwise affecting his health. The action is for the
recovery of damages for the negligence of the defend-
ants or their servants, in failing after due notice to
properly guard and protect the plaintiff agamst the
assaults of which he complains.

“The defendants deny liability, allege that they did,
through their servants and agents to the best of their
ability preserve order on their train, and as far as they
. were able to do so, protected the plaintiff from being
beaten or assaulted, and further, that if plaintiff suf
fered any damage by reason of the assaults of which
he complained, such assaults were induced by his own
conduct.

“The last allegation may be disposed of at once by the
observation that no evidence was given or tendered at
the trial to show that there was anything in the plain-
tiff’s conduct on the train, before or at the time of the
several assaults, calculated to provoke them. He
appears to have conducted himself throughout in a
peaceable and lawful manner. He was guilty of no
act, while at the station, or on the train, which could
in any manner justify the assaults made upon him.
The defendants did tender evidence with a view of
showing that the relations between the plaintiff and
his assailant were of a hostile and unfriendly nature,
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and they complain that this evidence was improperly
rejected.

‘“ At the trial, it was shown that the plaintiff and his
wife boarded the train at the Union Station, at
Toronto, shortly before the hour of the night at which
it was timed to depart; that amongst other passengers
was one Anthony, by whom the assaults were com-
mitted ; that Anthony was drunk and quarrelsome,
and that before he first struck the plaintiff, he violently
assaulted another passenger named Noble without any
provocation whatever, seizing him by the throat and
swearing he would choke him.

“Very soon after this he assaulted the plaintiff, strik-
ing him from behind so that he fell forward among
the seats of the car, and repeating his blows until the
plaintiff escaped. During the scuffle, Anthony struck
Mrs. Clendenning, and another passenger a violent
blow on the arm, and he also used violent and threat-
ening language towards one Thorburn, another pas-
senger.

“The plaintiff left the car to seek a constable, and
during his absence Anthony assaulted one Beatty,
another passenger. Soon after the conductor entered the
car and spoke to Anthony warning him against making
a disturbance. The plaintiff having failed to find a
constable, returned to the train just as it was about to
move off, apparently after having been already started
and drawn up again. Before getting upon the train
again he told the conductor, in the presence of the
brakesman and others, that he had been assaulted in
the car, and that two or three others had also been
assaulted, and that he wished the man arrested and
put off the train. He told the conductor that he would
not go on if the man was allowed to go on, that he
was drunk and had assaulted him and two or three
others.
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“The conductor said theman had a ticket, and had as
much right as the plaintiff had to go on, but finally
told the plaintiff to go on, that ‘ we will have a con-
stable at Parkdale.’ Plaintiff thereupon entered the
train and it proceeded to Parkdale. At Parkdale the
plaintiff renewed his request to the conductor to get a
constable. He told him that he had been informed
that the man intended to attack him again, to which
the conductor replied that the plaintiff was the only
man creating a row.

“The plaintiff continued urging the conductor to get
a constable, but the latter signalled the train to start
and told the plaintiff to get on board or he would be
left. His wife was in the car, he had no means of
communicating with her, and he got on. Not long
after he was again assaulted by Anthony, and received
very serious injuries. He again complained to the
conductor, who took the position that he could do
nothing unless he saw the man strike the plaintiff, to
which the plaintiff not unnaturally replied that it was
very unfair if he was not to be believed until he was
killed. The conductor refused to do anything and
went away, and shortly after Anthony renewed the
assault. In consequence of this and of his wife’s
fright, the plaintiffand his wife left the train at Streets-
ville and passed the remainder of the night there.

“The conductor was not called as a witness at the
trial, but portions of his depositions taken on exami-
nation for discovery were put in by the plaintiff. He
would not dehy that the plaintiff complained to him of
Anthony at the Union Station and Parkdale. Asked
how many passengers spoke to him that night about
Anthony, he replied that he did not know, there might
have been twenty, there might have been forty for all
he knew. He admitted that after the second assault
the plaintiff complained to him and wanted him to

)
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1903 put Anthonyoff. He was told of the assault by a great

St

Cavapiay many other people, but did not think it as bad as the
Rf;‘;’;,“&, plaintifftried to make out. Hetold Anthony he would
Bran. Dut him off. Asked, ‘then you did think it was
—— your duty to put the man off?’ he answered ‘No, I
did not think it was my duty to put the man off. He

was not in a fit state to be put off’

Q. Then he was drunk? A. Yes.

Q. He was too drunk to be put off? A. Yes, I
think he was.’ ‘

. And again question 185. ‘And you were going to
put him off? A. I told him I would put him off if he
did not behave?

‘Q. And he got hold of the seat and was hanging on
to the seat and you let him go? A. Something like
that, I would not be positive. I think when the train
was stopped we were closing the switch.” He was
then speaking of a time after the third assault and
before the train reached Cooksville, a station just east
of Streetsville.”

The verdict of the jury was in favour of the plaintiff
and the damages were assessed at $3,5600. The Court
of Appeal having sustained the verdict the defendant
company appealed to this court.

Johnson K.C.and Denison for the appellants. The
duty of a carrier of passengers is not that of insurer as
in the case of a carrier of goods; he is liable only for
negligence. Christie v. Griggs (1) ; Sutherland v. Great
Western Railway Co. (2).

A railway company owes no such duty to a passen-
ger as is contended for in this case and decided by the
judgment appealed from. Pounrder v. North Eastern
Railway Co. (8) ; Cannon v. Midland Railway Co. (4).

(1) 2 Camp. 79. (3) [1892] 1 Q. B. 385.
@) 7 U. C. C. P. 409. (4) 6 L. R. Ir. 199.
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The American decisions are not founded on any
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rule of our common law but on a state of affairs not Canapiaw

Pacrric

existing either in England or Canada. Puinam v. Rwav. Co.

Broadway, & Seventh Ave. Railroad Co. (1).

Riddell K.C. and D. O. Cameron for the respondent.
Both the Criminal Code and the Railway Act empower
a conductor to preserve the peace on his train.

Pounder v. North Eastern Railway Co. (2), is not
good law and was seriously questioned in Cobd v.
Great Western Railway Co. (8).

It is the duty of a railway company to provide a
sufficient staff to maintain orderand to protect passen-
gers from injury ; Metropolitan Railway Co. v. Jackson
(4); and this duty is strictly enforced in the United
States. New Orleans, St. Louis & Chicago Railroad Co.
v. Burke (5); Lucy v. Chicago Great Western Railroad
Co. (6); Putnam v. Broadway & Seventh Ave. Railroad
Co. (1).

The learned counsel referred to Smith v. Great East-
ern Railway Co. (7).

The judgment of the court, Davies J. taking no part,
was delivered by :

SEDGEWICK J.-—The learned Chief Justice has asked
me to shortly express the grounds upon which our
decision on this case is based. We are of opinion that
the following statement in 5 Am. & Eng. Ency. 558,
embodies the correct rule upon the question in con-
troversy:

Whenever a carrier through its agents or servants knows or has the
opportunity to know of the threatened injury, or might reasonably
have anticipated jthe happening of an injury, and fails or neglects to
take the proper precantions or to use the proper means to prevent or
mitigate such injury, the carrier is liable.

(1) 55 N. Y. 108. (5) 53 Miss, 200.
(2) [1892] 1 Q. B. 385, (6) 64 Minn. 7.
(3) [1894] A. C. 419, (/) L. R.2C. P. 4,

(4) 2 C: P, D, 125 ;3 App. Cas. 193.

v.
Brax.
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1003 It appears to us that this principle or rule of duty
Cavapax  was violated by the appellant company’s conductor in
Pacrrio . :
Rwav. Co. 80 far as the third assault npon the respondent is

Bre. concerned. If the case of Pounder v. North Eastern

— _ Railway Co. (1), is in conflict with the doctrine now

Sedgewick J. . . .

——  propounded we cannot assent to it, and in that view
we are to a large extent supported by the doubt which
was thrown upon it in the case of Cobb v. Great
Western Railway Co. (2), where Lord Selborne and
Lord McNaughton doubted that that case was properly
decided, and the other learned law Lords refrained
in terms from expressing any opinion in regard to it.

Attention may be called to an admirable article by
a learned text writer in 18 Law Magazine and Law
Review, 449. :

Then upon the measure of damages. It seems
clear from the evidence that the jury in assessing these
at the sum of $8,500 took into consideration the second
assault. It does not appear to us that the appellant
company is Jiable for any injury caused to the respond-
ent on that occasion. Neither he nor the conductor
anticipated that attack. They both thought there
was no necessity then to eject the passenger who was
the cause of the trouble. But after the second assault
it was the conductor’s duty to eject him. The damages
caused by the third assault were comparatively slight
and we think justice will be done by directing that the
appeal be allowed and a new trial ordered, unless the
plaintiff agrees to accept $1,000,together with costs, in
full of his claim against the company. There will be
no costs in the court below nor in this court.

Appeal allowed without costs.
Solicitor for the appellants: Angus Mac Murchy.
Solicitor for the respondent: D. O. Cameron.

(1) [1892] 1 Q. B. 385. (2) [1894] A. C. 419,
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THE GRAND TRUNK RAILWAY 1903
COMPANY OF CANADA (DEFEND- APPELLANTS; «xov. 12,
ANTS) tereeeeneiieanisnenenerens sovncournrane < 13,14

*Dec. 1.
AND . —
JOSEPH McKAY (PLAINTIFF)......... ...RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Railway company—Negligence—Rate of speed—Crowded districts—Fencing
—50 & 51 V. c. 29 ss. 197, 259 (D)—55 & 56 V. ¢. 27, 3. 6 and
8 (D).

In passing through a thickly peopled portion of a city, town or village
a railway train is not limited to the maximum speed of six miles
an hour prescribed by 556 & 56 Vict. c. 27 sec. 8, so long as the
railway fences on both sides of the track are maintained and .
turned into the cattle guards at highway crossings as provided by
sec, 6 of said Act. Judgment of the Court of Appeal (6 Ont. L.
R. 313) reversed, Girouard J. dissenting. -

APPEAL from a decision of the Court of Appeal for
Ontario (1), maintaining the judgment entered on the
verdict at the trial in favour of the plaintiff.

This was an action bronght by the respondent against
the appellants for damages sustained owing to the
negligence of the appellants, causing the death of the
wife and two children of the respondent, serious per-
sonal injury to the respondent, the killing of his horse
and the destruction of his buggy.

The accident out of which these injuries arose occur-
red on the evening of the 9th day of October, 1901, at
Main Street in the town of Forest, in the county of .
Lambton, at the point where the said street or high-
way is crossed by the appellants’ railway.

PrESENT : — Sir Elzéar Taschereau C. J. and Sedgewick, Gu'oua.rd
Davies and Killam JJ.

(1) 5 Ont. L. R. 313.
6
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1903 The statement of claim charged statutory negligence
%1:3;72 in running the trains faster than six miles an hour
Rwav. Co. Without proper fencing and common law negligence
McKay in proceeding at a reckless rate of speed without warn-
— ing or precautions against injury to the public.

- The action was tried before the Honourable Mr.
Justice McMahon and a jury at Sarnia on the 2nd and
8rd days of April, 1902, when the learned trial judge
submitted certain questions to the jury, which with
the answers are as follows :

1st. Was the whistle blown before reaching the
Main Street crossing, and if so, at what distance from
the crossing was it first sounded ?

Yes. At the whistling post.

2nd. If the bell was rung, where did it first com-
mence to ring, and was it ringing continuously or at
short intervals until the engine crossed the street
where the accident happened ?

Bell started to ring east of Main Street eight or ten
rods, and rang continuously.

8rd. Is the Main Street crossing at Forest in a
thickly peopled portion of the village ?

Yes.

4th. At what rate of speed was the engine running
at the time it crossed Main Street?

About twenty miles an hour.

5th. Was such a rate of speed, in your opinion, a
dangerous rate of speed for such locality ?

Yes.

6th. Was the death of Mrs. McKay and the injury to
Joseph McKay caused in consequence of any neglect
or omission of the company? If so, what was the
neglect or omission, in your opinion, which caused
the accident?

(a) Yes. (b) Neglect in running too fast and for the
neglect of a flagman or gates.
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6a. Was any warning given by Hallisey to Mrs. 1903
McKay of the approach of the engine? GrAND
. : TRUNK
Not sufficient. Rwax. Co.

Tth. Could Joseph McKay, had he used ordinary , 2
care, have seen the engine in time to have avoided the —
collision ? '

No.

8th. Was the plaintiff, in your opinion, guilty of
any want of ordinary care and diligence which con-
tributed to the accident? If so, state in what respect ?

No.

9th. If you find the plaintiff is entitled to recover,
at what do you assess the damages?

(a) By reason of the death of his wife?

Eight hundred dollars.

(b) By reason of the injuries suffered by hlmself ?

Four hundred dollars.

(¢) For the horse and buggy ?

One hundred dollars.

No negligence was attributed by the jury from
failure to whistle or ring the bell so that nothing
turned on the first two findings. Judgment was
entered for the plaintiff for $1,800, which was main-
tained by the Court of Appeal. The company then
appealed to this court.

Riddell K.C. and Rose for the appellants. The
plaintiff was guilty of contributory negligence in not
looking out for the train. The rule of *stop, look
and listen’ which prevails in the United States,
Pennsylvania Railroad Co. v. Weber (1) should be
adopted in Oanada.

There is no common law obligation on a railway
company to fence its road ; Grand Trunk Railway Co.
v. James (2) ; and the requirements of the Act having
been complied with there was no restriction ' as to the
rate of speed in this case.

(1) }26 Pa. St. 177. (2) 31 Can. 8.C. R. 420.
6
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Hellmuth K.C. and Hanna for the respondent. The
negligence of the defendants was established to the

an Co. satisfaction of the jury and contributory negligence

MCKAY.

on plaintiff’s part negatived. A second Court of
Appeal will not set these findings aside. Dublin,
Wicklow & Wezford Railway Co. v. Slattery (1).

Even if defendants complied with the statutory
requirements then common law obligation to exercise
due care and caution remained. Canadian Pacific
Railway Co.v. Fleming (2) ; Lake Erie and Detroit River
Railway Co. v. Barclay (8).

The CHIEF JUsTICE.—I concur in my brother Davies’
reasoning and agree that the appeal should be allowed
and the respondent’s action dismissed.

SEDGEWICK J.—The appellant company run a rail-
way through the Town of Forest, in the County of
Lambton, Ontario. Its line runs practically east and
west, and at a certain point is crossed by Main Street,
a public highway running north and south. To the
east of this crossing the line is straight for several
miles and a clear view can be had towards the east
down the track for at least a mile from a distance
north of the track of more than 60 feet.

At the point in question there are three lines of ra11s,
the middle one being the main track, and it was npon
this main track that the accident took place.

On the 9th of October, 1901, at about half past six
o’clock in the evening, the plaintiff, with his wife and
two children, were in a buggy driving southward on
Main Street, towards the railway crossing. A collision
took place between the buggy and a locomotive engine

(1) 3 App. Cas. 1155, (3) 30 Can. 8. C. R. 360,

(2) 31 N. B. Rep. 318 ; 22 Can.
8. C. R. 33.
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of the defendants going west drawing their regular
train, the result of which was the death of his wife,
some personal injury to the plaintiff himself and the
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1903
killing of his horse and destruction of his buggy. . o
Suit was brought and the trial came on before Mr. TRONE
Justice McMahon and a jury at Sarnia on the 2nd FWar- Co

-April, 1902. Questions were submitted to the jury McKar.

which, with the answers, are as follows:

1st. Was the whistle blown before reaching the Main Street cross-

ing, and if so, at what distance from the crossing was it first sounded ?.

A. Yes at the whistling post.

2nd, If the bell was rung, where did it first commence to ring, and
was it ringing continuously or at short intervals until the engine
crossed the street where the accident happened ? A, Bell started to
ring east of Main Street eight or ten rods and rang continuously.

3rd. Isthe Main Street crossing at Forest in a thickly peopled
portion of the village 7 A. Yes.

4th. At what rate of speed was the engine runnmg at the time it
crossed Main Street ? A. About twenty miles an hour.

5th. Was such rate of speed, in your opinion, a dangerous rate of
speed for such locality ? A. Yes.

6th. Was the death of Mrs. McKay and the injury to Joseph McKay
caused in consequence of any neglect or omission of the company ?
If so, what was the mneglect or omission, in your opinion, +which
caused the accident 7 A. (a) Yes ; (b) Neglect in running too fast and
for the want of a flag- man or gates.

6a. Was any warning given by Hallisey to McKay of the approach
of the engine ? A. Not sufficient,

7th, Could Joseph McKay, had he used ordinary care, have seen the
engine in time to have avoided the collision ? A. No.

8th. Was the plaintiff, in your opinion, guilty of any want of ordi-
nary care and diligence which contributed to the accident ? If so,
state in what respect ? A. No.

9th. If you find the plaintiff is entitled to recover, at what do you assess
the damages ? (a) By reason of the death of his wife 7 A, Eight hundred
dollars. (b) By reason of the injuries suffered by himself ? A. Four
hundred dollars. (¢) For the horseand buggy ? A. Onehundred dollars.

In order to understand these questions and answers
it may be mentioned that Hallisey, therein named,
was not a servant of the company but was employed

Sedgewlck J.
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by the corporation of Forest as a watchman, and was
stationed at the crossing on the day in question. He
saw the plaintiff coming and warned him of his danger
but without effect.

Judgment was entered for the plaintiff upon the
finding of the jury for $1,800, and an appeal from that
judgment was dismissed by the Court of Appeal.
Hence this appeal.

It will be observed that the first answer is not in
favour of the company; that the second is against the
company, but that is immaterial, as, assuming the
answer to be correct, the failure in starting to ring the
bell was not found to be the cause of, or to contribute
to, the accident, and besides, the evidence, in my
judgment, proves to a demonstration that the bell rang
continuously from the time the train left Toronto
until after the accident. It may also be stated that
the railway all through the Town of Forest was pro-
perly fenced on both sides as required by the Railway
Act; that there was no guard (i. e. a gate) at the cross-
ing, and that the train was running on schedule time.
The case therefore rests upon the consideration of the
answers to the 8rd, 4th, 5th and 6th questions. This
clearly raised two questions: First, as to whether the
railway company is limited as to the speed of its
trains, and, secondly, as to the necessity for fencing by
gate or otherwise across the highway. Asto the speed,
in my view one of the chief objects of a railway system
is to attain a high speed of travel ; the interests of the
public in saving time and the increase of productive
power form reasons for holding as it has been held that
railway companies are permitted to establish their undertakings for

the express purpose of running trains at high speed along their lines,
(per Halsbury, L. C. (1).)

(1) Wakelin v. London & South Western. Ry. Co. 12 App. Cas. 41 at
page 46.
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The legislature has permitted railways to cross 1903
highways on the level provided %:é§§

that no locomotive or railway engine shall passin or through any Rwav. Co.
thickly peopled portion of any city, town or village, at a speed greater MCI%AY.
than six miles an hour unless the track is properly fenced in the maz-
ner prescribed by this Aect, Sedgewick J.
and this plainly refers us to the Act itself as to the

“manner prescribed.” The provisions are to be found

in sections 194 and 197. Section 194 deals with the

case of a railway running through a township ; section

197 is as follows :

At every public road crosing at rail level of the railway the fence
on both sides of the crossing and on both sides of the track shall be
turned into the cattle guards so as to allow the safe passage of trains.

This seems to me to make it plain that the fencing
in the manner prescribed by the Act must be fencing
as described in section 197. The Act also creates a
tribunal which shall have the right to regulate the
speed of the trains. By section 10 the Railway Com-
mittee may,

(a) Regulate and limit the rate of speed at which trains and locomo-
tives may be run in any city, town or village, or in any class of
cities, towns or villages described in any regulation ; limiting, if the
gaid Railway Committee thinks fit, the rate of speed within certain
deseribed portions of any city, town or village, and allowing another
rate of speed in other portions thereof,—which rate of speed shall not
in any case exceed six miles an hour, unless the track is properly
fenced. '

I am of opinion that the track should be properly
fenced according to the regulations laid down in the
Railway Act, which regulations are contained, so far as
this case is concerned, in section 19Y, viz., fenced at
the crossing at right angles to the railway fence pre
scribed by section 194. ’

In my view the right of a railway upon the
highway itself depends entirely upon legislation. The
position of a railway company in respect of a high-
way is quite different from its position as regards
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1908 other lands belonging to individuals, over which it

Nyt

Graxp  passes. In the latter case the land may be expropri-
TrUNK : . .

RWAY Co. ated, and is expropriated, and becomes the absolute

‘McKay. Droperty of the railway; but as regards the highway,

Sedgomiok . the fee or right of ownership in any part of the highway

— 18 not required by the railway company, nor acquired

by it, nor does the railway company ask or expect to

acquire the exclusive right to use any part of it, but

merely to use it in common with the public generally.

It is the right of all His Majesty’s subjects to go

upon any part of the highway, so long as it is not

occupied by other passengers or occupants. While,

of course, no person has the right to be along the line

of the railway upon the highway during the time that

the train of the railway company is passing, every

person has a right upon such place at any other time,

and every person has a right upon any other part of

the highway at all times, except so much as is actually

occupied by the passing train. No person has a right

to prevent any other person from driving his horse or

from himself going up to within a foot of a passing

train ; and certainly no one has the right to prevent

any one going upon that part of the highway which is

opposite to the unoccupied portion of the railway

grounds. If the railway company without express

statutory authority were to erect gates opposite to its

side fences, and lower those gates at any time, any

person prevented from driving or walking towards the

line of rails by such gates would be interfered with in

his legal common law rights. It must be apparent

then, that there must be some authority given to a

railway company before it can assume to erect gates

upon a highway. This authorityis to be found in the

Railway Act, 51 Vict. c. 29,s. 187; and it will be seen

that it was in the view of the Parliament of Canada
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necessary to give express authority, when we look at 1903

the wording of the section : GRAND
TRUNE

And the Railway Committee, if it appears to it expedient or neces- Rwav. Co.
sary for the public safety, may, from time to time, with the sanction MCI"{.AY.
of the Governor in Council, authorize or require the company to which
such railway belongs, within such time as the said committee directs, Sedgewick J.
to protect such street or highway by a watchman or by a watchman and -
gates or other protection.

This is made apparent as well by looking at the
English statute. In the year 1845 was passed the first
of the Railway Clauses Consolidation Acts, and this is

“gtill in force, being 8 & 9 Vict. c. 20.

Section 47 provided as follows:

If the railway cross any turnpike or road or public carriage road on
a level, the company shall erect and at all times maintain good and
sufficient gates across such road, on each side of the raslway where the same
shall communicate therewith and shall employ proper persons to open
and shut such gates. ;

The legislature in passing the Geeneral Railway Act
had before it not only the General Railway Acts
previously passed but also the Imperial Railway
Clauses ‘Consolidation Act I have referred to, and
I have no doubt that the different policy which
has been adopted as to railways in this country was
adopted in view of the different conditions of the two
countries, and the consideration that if a gate watch-
man were required at every level crossing throughout
the country it would impose altogether too heavy a
burden on a young and only partially developed ter-
ritory. This is more apparent when the previous
legislation is considered because the language * unless
the track is fenced in the manner prescribed by this
Act” followed by way of amendment some opinions
which indicated that it was necessary for a railway
company to fence at each highway crossing. I think,
therefore, there is no limitation to speed unless it is
prescribed by. the Railway Committee. The same
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observations, I think, apply to a flagman. Ithink the
legislature has fixed a tribunal to determine not only
the rate of speed, but when and where watchmen
shall be placed. I adopt the language of Allen J. in
Weber v. New York Central and Hudson River Railroad
Co. (1).

A railroad company must so operate its trains and use and occupy
its railway, in the enjoyment of the right of way which it has in com-
mon with the ordinary traveller, as not to injure others in the exercise
of their right of way, provided the latter are guilty of no want of care on
their part. But the rule which imposes the obligation of care and pru-
dence upon a railway corporation, and measures its liability to others
liable to receive injury from moving cars or locomotives, does not call
for any act outside of or disconnected with its actual operations and the use
of the rathway. The duty of posting flagmen or having servants and
agents, or placing gates or other obstructions, or of giving special or
personal notice to travellers at railway crossings, can only be imposed by
the legislature.

Railroads are authorized by statute to construct
their road, and run their trains across streets and high-
ways. The same statute provides that they shall give
certain signals for the purpose ef warning travellers
of their approach and presence; such signals being, in
the judgment of the legislature, sufficient to protect
the public from injury in the use of the crossings.
Keeping a flagman at the crossings, or any of them, is
not required by statute; nor does the statute require
the company to give warning to travellers otherwise
than as therein provided. The question is, whether
the common law requires the company to warn travel-
lers of approaching trains by other and more effective
means than those the statute requires. The claim that
it does is based on the maxim that every one must so
use his own as not to injure another. In applying
the maxim to the present case, it must be borne in
mind that the traveller and railroad company have

(1) 58 N. Y. 451,
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each an equal right of way in the crossings, derived 1903
from the same authority; the former for the purpose %ﬁ‘éﬂi
of travel, and the latter for running its trains. A colli- Rwav. Co.
sion is somewhat dangerous to the trains, but vastly gy
more so to the traveller. The law imposes upon both S -
edgewick J.

the duty of observing care to avoid them. But the —
care imposed upon the company is in operating its -
trains ; in so transacting its business, in the exercise
of its right of way, as not to injure others in the exer-
cise of their similar right, provided the latter exercise
due care on their part. This relates to the mode of
operating the trains, and all other things done by the
company in the transaction of its business. It does
not require the company to employ men to keep
travellers off the track, nor to serve notices upon them
that trains were approaching. Should the compary
do this, it would relieve the traveller from all neces-
sity of exercising care in this respect; and it would,
indeed, be safe for him to go upon the track, having
received no express warning. If the exertions of the
flagmen were, in any particnlar case inadequate to
prevent injury to a traveller, upon the same principle
it might be submitted to a jury whether ordinary
prudence did not require gates to be closed at certain
crossings. while trains were passing, or something
else done to protect the traveller; and, if, in their
judgment, it did, to instruct them that such omission
was negligence. :

Instead of the power of giving directions as to the
management and running of the railway being in the
hands of the Parliament of Canada or the Railway
Committee of the Privy Council, it would be in the
hands of a jury. The jury would have higher power
in that regard than even the Provincial Legislatures.

Upon the powers even of a Provincial Legislature
see Madden v. Nelson and Fort Sheppard Railway Co. (1).

(1) [1899] A. C. 626 at p. 628,



92

1903
et
GRAND
TRUNK
Rway. Co.

.
McKavy,

"Sedgewick J.

SUPREME COURT OF CANADA. [VOL. XXXIV.

The Provineial Legislature have pointed out by their preamble that
in their view, the Dominion Parliament has neglected proper pre-
cautions, and that they are going to supplement the provisions which,
in the view of the Provincial Legislature, the Dominion Parliament
ought to have made ; and they therenpon proceed to do that which
they recite the Dominion Parliament has omitted to do. It wonld
have been impossible, as it appears to their Lordships, to maintain
the authority of the Dominion Parliament if the Provincial Parliament
were to be permitted to enter into such a field of legislation.

Compare Canadian Pacific Railway Co. v. Parish of.
Notre Dame de Bonsecours (1).

The rules and decisions of the Railway Committee
have the force of law and can be soenforced (The Rail-
way Act, 1888, ss. 17, 25, 289). Is or can there be any
other body which may override or differ from such
decisions or orders, or give additional, supplementary,
or perhaps contradictory orders ?

It is to be observed that the speed was the usual
schedule speed fixed by the company in its statutory
powers, Railway Act, 1888 (2).

I am of opinion that the negligence found by the
jury was conduct authorized by the statute in the law-
ful running of the company’s trains, and the neglect
of duties were duties which could only be imposed by
the proper tribunal created by the statute. I refer to
various sections which indicate that an examination
of the Railway Act will show that it intended to
deal with the whole subject of the management and
operation of railways. Sections 10, 11, 173, 177, 189,
190, 194, 199, 214, 256, 260, 271, 274. These are
merely cited as showing some of the matters dealt
with by the legislature. In view of the opinion now
expressed il is unnecessary to discuss the other
positions advanced by Mr. Riddle and elaborated in

(1) [1899] A, C. 367, at pp. 372 (2) ss. 214 o & b.
373.
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the voluminous and very able factum of the appel- 1903
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The result is the appeal should be allowed, and the Rwav. Co.
action dismissed, the whole with costs. MoK ax.

Sedgewick J.
G1rOUARD J (dissenting)—In my opinion this appeal
involves a simple question. Sec. 259 of the Railway
Act, as amended in 1892 by 55 & 56 Vict. c. 27, sec. 8,
says : .
No locomotive or railway engine shall pass in or through any
thickly peopled portion of any city, town or village, at a speed greater

than six miles an hour unless the track is fenced in the manner pre-
scribed by this Act.

The respondent contends that the Railway Act
nowhere requires that public highways should be
fenced, and that consequently railway trains may be
run at full speed “through any thickly peopled portion
of any city, town or village,” as Forest, an incorporated
town, certainly was. I cannot accept this inter-
pretation of sec. 259. If the alternative of fenc-
ing be impossible, if, in fact, the Act has no pro-
vision upon the matter, then the rule laid down in
the first part of the clause as to slow speed must be
enforced. DBut is it correct to say that the statute
does not provide for the fencing of streets through
these localities? “ Fencing’ here cannot have the
meaning it has in clauses dealing with rural districts
where the fencing or closing of the highways is not
intended. Sec. 194. Sec. 259 provides for a special
case, that of thickly populated towns or villages, and
fencing, within the meaning of that clause, is
something besides the fencing of the tracks out-
side of streets. It means the closing of the streets or
highways also. = This can be done under sec. 187.
The Railway Committee may authorize the company
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to protect such streets or highways by a watchman,
or by a watchman and gates, or other protection, for
instance a flagman, and no doubt the jury had this
clause in view when, being asked whether the death
of the wife of the respondent and the injury to his
son were caused by any neglect or omission of the
company, answered: * Yes, negligence in running too
fast, and for the want of a flagman or gates.”

The company did not deem it necessary to take
advantage of this section and to provide for any pro-
tection in the Town of Forest; they made no applica-
tion to the Railway Committee, and they continued

» to run their trains as if they were in townships, at a

rate prohibited by the statute. They are therefore
guilty of negligence and must take the consequences.

" This appeal should be dismissed with costs.

Davies J.—The questions for decision in this appeal
are important involving the rights of the travelling
public on the one hand and those of the Chartered
Railway Companies of Canada on the other. They
depend for their solution mainly, if not entirely, upon
the proper construction to be given to the clauses of
“The Railway Act,” 1888, and its amendments.

The action was for negligence by the defendants in
the operation of nne of their trains while crossing over
one of the streets of the Town of Forest on the even-
ing of October 9th, 1901. The learned judge who
delivered the judgment of the Court of Appeal for
Ontario, now under consideration, states the material
facts of the accident as follows :

On the evening in question, about 6 o’clock, the plaintiff, a farmer,
with his wife and two very young children, were driving home from
an agricultural fair at the Town of Forest which they had been
attending. The evening was inclined to be wet and the plaintiff had
in consequence put up the sides of the covered buggy in which he and

his family were driving, which interfered to some extent with his
seeing and hearing, He left the hotel on King Street, drove to Main
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Btreet, and then along Main Street to the crossing in question where
the collision took place by which the plaintiff himself was severely
injured, his wife and two children were killed, and his horse and buggy
destroyed. The track crosses Main Street, a leading street in the
town, on the level and is not protected by any gate or by a watch-
man ; although on the day in question one Hallisey, employed by the
town corporation, was stationed at this crossing as watchman owing
to the number of people who would likely cross to attend the fair.

The jury found in answer to questions put to them
that the whistle was sounded at the whistling post;
that the bell commenced to ring eight or ten rods east
of the crossing and rang continuously; that Main

Street crossing is in a thickly peopled portion of the

village ; that the train was running at the rate of twenty
miles an hour when it crossed Main Street; that such
rate of speed was a dangerous rate for such locality ;
that the neglect or omission of the company which
caused the accident was “ neglect in running too fast
.and for the want of a flagman or gates” ; that the warn-
ing given by Hallisey (the watchman stationed on
that particular day at that crossing by the town
authorities) was not sufficient; and that the plaintiff
was not gnilty of contributory negligence.

The question of contributory negligence on the
plaintiff’s part does not, in the view I take of the case,
require consideration, and the finding as to the time
when the bell began to ring, even if sustained by the
.evidence, which I do not stop to inquire, is not mate-
rial as it is not found by the jury to have led or con-
tributed to the accident. The negligence which did
.cause or lead to the accident was found by the jury to
be the speed at which the train was running over the
street crossing and the absence at such crossing of a
flagman or gates.

The contention of the plaintiff is that the speed at
which thetrain was running was a violation of the
statutory provision of the Railway Act because it was
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of greater speed than six miles an hour through a
thickly peopled portion of the town of Forest, the
railway track at the crossing of the street not being
fenced as he contended in the manner required by the
Act. The plaintiff further says that even if the Act
has been complied with as regards fencing, the rate of
speed in the absence of gates or watchman at the
crossing was a matter at common law open to the jury
to pass upon, and if they found it, ander the circum-
stances, a dangerousrate and a cause of the accident |
the defendant company would be liable.

The Court of Appeal reached the conclusion that
the proper construction of the statutory provisions
with regard to the fencing prescribed at the crossings
and the rate of speed at which a train could run
though a thickly peopled portion of any city, town or
village, requires either a fencing across the highway
at the crossing, so retaining the travelling public in a
place of safety while the train is passing or the station-
ing of a watchman or the maintenance of a reasonable
fence sufficient for the purpose, or the reduction of the
speed of the train to the permitted maximum of six
miles an hour. As the company had not adopted any
of these precautions which the court decided were
obligatory by statute they held it liable under the
findings of the jury and dismissed the appeal.

A careful reading and consideration of the whole
Railway Act and its general scheme and purpose has
led me to the conclusion that the construction placed
upon these sections by the Court of Appeal in this case
was not the proper one and that the sections relied
upon by that court in its judgment do not either require
or anthorize railway companies, without the previous
order of the Railway Cowmittee of the Privy Council,
to fence highways or place gates across them where
they are crossed at the level by the railway, or compel
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them to place flagmen at these crossings to warn the
public when trains are crossing.

In my judgment Parliament has by the 187th
section of the Railway Act vested in the Railway
Committee of the Privy Council the exclusive power
and duty of determining the character and extent of
the protection which should be given to the public at
places where the railway track crosses a highway at
rail level. The exercise of such important powers and
duties requires the careful consideration of many pos-
sible conflicting interests and the fullest powers to
enable this committee to bring all such interests before
them and determine all necessary facts, are given by
the Act in question. Similar powers to enable this
tribunal effectively to enforce any order it may make
in the premises are vested in the committee. It is
quite_open to any municipality through which a rail-
way runs at any time it thinks proper, or to any inter-
ested person or corporation, or, indeed, to any one of
the travelling public to invoke the exercise of this
jurisdiction. The composition of the tribunal, the
simplicity and ease with which its powers can be
invoked, and the completeness with which it can carry
outtheintentions of Parliament and thescope and extent
ofits powers, all combine to convinceme that Parliament
designed to establish and has established a tribunal
which while fairly guarding the interests of the rail-
way corporations would at the same time provide the
fullest necessary protection to the travelling public.
I cannot think that these powers, so full, so complete,
and so capable of being made effective, can if exercised
be subject to review either as to their adequacy or
otherwise by a jury, nor do I think that failure to
invoke the exercise of the powers is of itself sufficient
to take the matter away from the jurisdiction to which

Parliament has committed it and vest it in a jury.
7
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If no such statutory powers had been given by Par-
liament a jury must ez necessitate determine in each
case as a question of fact whether with regard to level
foot crossings or highway crossings the proper pre-
cautions with regard to speed and warnings had been
adopted and followed. In a thickly settled country
like Great Britain, Parliament has thought fit explicitly
to provide that wherever a railroad crosses a highway
on a level it shall maintain good and sufficient gates
across the road on each side of the railway and employ
proper persons to open and shut them. In a country
such as Canada such a provision would seriously im-

- pede railway development and Parliament instead of

adopting it has provided instead that certain signals
and warnings such as the blowing of whistles and the
ringing of bells should be given before the trains cross

-the level highways, and has constituted a tribunal

specially qualified and equipped for determining what
additional safeguards shall be provided for the public
protection and safety at these crossings. In some
cases such protection is deemed to be sufficiently
secured bv a watchman alone, in others by a watch-
man and gates or other suitabie protection deemed
necessary by the tribunal, while in other cases the high-
way is required to be carried over or under the rail-
way by means of a bridge or arch instead of crossing
the same at rail level. The determination is to be
reached after thorough inquiry, and ample powers
are conferred upon the tribunal effectively to enforce
its conclusions and orders

. I think the proper construction to be placed upon
these sections of the Act is that the powers therein
given are exclusive and intended to vest in the
tribunal selected plenary statutory powers the exercise
of which, excepting as otherwise provided, is final.
The exceptions embrace the power of reviewing its
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own decisions from time to time by the tribunal as
circumstances may change and the power of appeal to
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section 21.

The main question decided by the Court of Appeal,
namely, the meaning of the sections relating to fencing
and speed at level crossings in or through any thickly
peopled portion of any city, town or village, has yet to
be considered. An elaborate factum giving the history
of Canadian legislation on the subject was submitted
to us by the defendants, but I do not think it neces-
sary for me to do more than refer to the Consolidated
Railway Act of 1888 and its amendments. The 197th
section of that Act as amended by the Act of 1892
chapter 27, reads as follows :

At every public road crossing at rail level of the railway the fence
on both sides of the crossing and on both sides of the track shall be
turned into the cattle guards so as to allow of the safe passage of
trains.

Then the 259th section of the Act of 1888 as amended
by the Act of 1892, reads as follows:

No locomotive or railway engine shall pass in or through any
thickly peopled portion of any city, town or village at a.speed greater

than six miles an hour unless the track is fenced in the manner pre-
scribed by this Act.

Whatever ‘doubts there may have been as to the
meaning of those two sections as they were originally
framed in the Act of 1888 have been removed since
their amendment by the Act of 1892 as I have set
them out above. The manner of “fencing prescribed
by the Act”is by turning in “ the fences on both sides of
the crossing and on both sides of the track tothe cattle
guards.” Unless and until this is done the limitation
upon the speed at which the trains are to cross the
highway, namely, six miles an hour, prevails. When

it is done the limitation no longer exists. As I
3%
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have already said these sections neither authorize nor
empower the railway to place fences or gates across
the highway, and their object was not to provide for
the protection of the public travelling along the high-
way, which was provided for by the 187th section of
the Act, but for the “safe passage of trains” and to
secure that safe passage as far as possible by the
exclusion of animals from the track either by way of
the highway or from the adjoining lands.

Then the 10th section of the Railway Act which
authorizes the Railway Committee

to regulate and limit the rate of speed at which trains may be run in
any city, town or village

was invoked, and it was pointed out that this power
given to the committee was clogged with a limitation
that ‘

the rate of speed shall not in any case exceed six miles an hour unless
the track is properly fenced.

But I again point out that this language cannot be
held to cover or authorize the fencing of the highways
but only the fencing of the track along the lands of the
railway company. It is to be regretted that the
language had not been changed by Parliament at the
time the 259th section was amended and the words
“ properly fenced” changed to “fenced in the manner
prescribed by this Act” as was done in that séction.
But the words as they stand can mean that and
nothing more. They cannot, in my opinion, be con-
strued to take away from the Railway Committee the
power of sanctioning a greater speed than six miles
an hour unless the track is fenced as a jury may think
proper. The Act must be construed with the substi-
tuted sections 197 and 259 read into it and the phrase
“unless the track is properly fenced” still retained
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in the 10th section construed as meaning fenced as
prescribed by the Act and especially by the 197th
section, at the highway crossings. No negligence
was found or proved with regard to the fencing and if
my construction of the Act is correct there was none,
it being admitted that on this construction the fences
were all right. That being so the rate of speed at
which the train could run across the level highway
crossing was a matter solely for the determination of
the Railway Committee, as was also the determination
of the kind, character and extent of the protection
which either by gates, watchman or otherwise, should
be provided for the travelling public. As a matter of
fact it was proved and found by the jury that the rate
of speed of the train in question at this highway was
considerably below the schedule rate.

Such being the law, as I construe it, I do not think
the plaintiff entitled under the findings of the jury to
have judgment entered for him.

‘We were pressed with the decision of this court in
the case of Lake Erie and Detroit River Ry. Co. v.
Barclay (1), but there is little analogy between the
two cases. The learned judge who delivered the judg-
ment of the court in that case expressly disclaimed any
intention of deciding the broad questions which we
have been called upon here to determine and the
judgment went upon the special facts of that case. It
by no means follows from the present judgment of this
court that railway companies might not be properly
adjudged guilty of actionable negligence in cases
arising out of shunting cars across highway crossings
apart altogether from questions relating to the speed
of trains and the legality of their fencing at highway
crossings. These cases must be dealt with on their
merits as they arise.

(1) 30 Can. 8. C. R. 360.
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The_appeal should be allowed.

Kinnam J.—I concur in the above opinion of Mr.
'Justice Davies.

. Appeal allowed with costs.
Solicitor for the appellants: John Bell.
Solicitors for the respondent : Hanna & McCarthy.

L’HONORABLE ; SIMEON PAG- _
NUELO (PLAINTIFF)...ccevrne... . } APPELLANT;
AND

HORMIDAS CHOQUETTE (D

FENDANT).ceeeerueenanreransaenseesannnnnee } RESPONDENT;

ON APPEAL FROM THE SUPERIOR COURT, SITTING IN
REVIEW, AT MONTREAL.

Vendor and purchaser— Misrepresentation — Fraud—Error—Rescission of
contract—Sale or exchange—Dation en paiement—Improvements on
property given in exchange—Option of parly aggrieved— Action to
rescind—Actio quantum minoris—Latent defects—Damages-Warranty—
Agreement in writing—Formal deed.

An action will lie against the vendor to set aside the sale of real estate
and to recover the purchase price on the ground of error and of
latent defects, even in the absence of frand. '

In such a case, the purchaser alone has the option of returning the pro-
perty and recovering the price or of retaining the property and
recovering a portion of the price paid; he cannot be forced to
content himself with the action quamtum minoris and damages
merely, upon the pretext that the property might serve some of
his purposes notwithstanding the latent defects.

Where the vendor has sold, with warranty, a building constructed by

. himself he must be presumed to have been aware of latent defects
and, in that respeet, to have acted in bad faith and fraudulently in
making the sale.

*PrEsENT : Sir Elzéar Tachereau, C.J., and Girouard, Davies,
Nesbitt and Killiam, J.J. .
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The vendor, defendant, in the agreement for sale, represented that a
block of buildings which he was selling to the plaintiff, had been
constructed by him of solid stone and brick and so described
them in formal deeds subsequently executed relating to the
sale, The walls subsequently began to crack and it was dis-
covered that a portion of the buildings had been improperly
built of framed lumber filled in and encased with stone and brick
in a manner to deceive the purchaser.

Held, that the contract was vitiated on account of error and fraud
and should be set aside, and that, as the vendor knew of the faulty
construction, he was liable not only for the return of the price,
but also for damages.

Held also that the nature of she contract depended upon the inten-
tions of the parties as disclosed by the last instrument signed by
them, in relation thereto.

Held, further, that the action guantum minoris and for damages does
not apply to cases where contracts are voidable on the grounds of
error or fraud, but only to cases of warranty against latent defects
if the purchaser so elects ; the only recourse in cases of error and
fraud being by rescission under art, 1000 of the Civil Code.

In the present case, the sale was made in part in consideration of
vacant city lots given in payment pro tanto, and, during the time
the defendant was in possession of the lots he erected buildings
upon them with his own materials.

Held, that, even if the contract amounted to a contract of exchange, it
was subject to be rescinded in the same manner and for reasons
similar to those which would avoid a sale, and, if the contract be
set aside for bad faith on the part of the defendant, the plaintiff
has options similar to those mentioned in articles 417, 418, 1526
and 1527 of the Civil Code, that is to say, he may eitherretain the
property built upon, on payment of the value of the improve-
ments, or cause the defendant to remove them without injuring
the property, or compel the defendant to retain the property
built upon and to pay its value, besides having the right to
recover damages according to the circumstances,

The judgment appealed from was reversed,

APPEAL from the judgment of the Superior Court,
sitting in review, at Montreal, affirming the judgment
of the Superior Court, District of Montreal (Lynch J.),
dismissing the plaintiff’s action, in so far as the demane
for rescission of the contract of sale.was concerned.
The action was for the rescission of a deed of sale of
a block of buildings and reimbursement of moneys
paid in consequence of the sale and for certain dama-
ges, including taxes and the cost of necessary repairs to
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1903 thebuildings occasioned on account of their faulty con-

Pacxumio struction by the defendant himself. The reasonsurged
CHOQ'I,I.ETTE. for the annulment of the contract were false and
— fraudulent representations made by the defendant to
the plaintiff, at the time of the sale, that the buildings
he was selling, which he had constructed himself, had
been solidly constructed of stone and brick, whereas,
to the knowledge of the defendant, they were partly
constructed of wooden frames encased in brick and
stone, hidden from view so as to mislead and deceive
the plaintiff, and which hidden defects subsequently

caused the walls of the buildings to crack.

The pleas denied misrepresentation or fraud, declared
that there were no hidden defects but that the build-
ings were, as reprcsented, first class buildings of their
kind, that their quality and construction were visible
and apparent, and all responsibility for the work done
on repairs and for taxes paid was disclaimed.

The Superior Court, while sustaining the conten-
tions of the plaintiff, granted him only partial relief
as to the repairs he had been obliged to make, but
dismissed the demande for the rescission of the sale
on the ground that, in consequence of the buildings
erected by the respondent on the vacant lots, it had
become impossible to replace the parties in their
original positions. On appeals by both parties, the
Court of Review affirmed the judgment of the Superior
Court with the addition of some special taxes paid by
the plaintiff. From the latter judgment the present
appeal is asserted by the plaintiff.

The questions raised upon the appeal are fully
stated in the judgment of the court delivered by His
Lordship Mr. Justice Girouard.

Duclos K.C. for the appellant. 1. The plaintiff,
appellant alleged two grounds of annulment namely :
1st, fraud ; 2ndly, hidden defects. We claim that he
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has established his pretensions on both grounds. Arts.
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991, 992, 993, 1000, 1522, 1524, 1526, 1527, 15629 C. C, Paenvero
See also arts. 417 and 418 O. C. The appellant has 'CHOQ%ETTE_

clearly proved; (a.) That he purchased in error; (b.)
That he had been deceived; (¢.) That the respondent
secured the plaintiff’s consent by means of frand and
trickery ; (d.) That, had it not been for that fraud, the
appellant would not have purchased.

‘We refer to the authorities cited, under the articles
above mentioned, by the codifiers of the Code Civil,
vol. 7, de Lorimier, ‘“Bibliothéque du Civil OOde,”
Larombiére, Obligations, has specially treated this
subject in his 1st vol. at pp. 40, 41, 79 and 30. See also
6 Toullier, No. 95 ; Merlin, Rep. bis, Dol. et Escroqueries
Bigot, Préameneu, Exposé des Motifs, No. 10; 6 Locré,
p. 150 ; Domat, Lois civiles, liv. 1, tit. 18, sect. 1, No.86,
p 140; 15 Laurent, Nos. 486 (dol, Nos. 522, 4, 6, 530);
24 Demolombe, Nos. 84, 8, 4.

The contract in this case was a contract of sales
purely and simply ; Nouvelles Pand. Fr. ¢“Exchange’
nn. 21, 206, If instead of an exchange reciprocal sales
are made, it is a sale. A confusion of matter in such
a case as this cannot alter the contract. Article 1592
C. C. defines the dation en paiement. ‘The giving of a
thing in payment is equivalent to a sale of it and
makes the party giving liable to the same warranty.

The defendant never actually owned the lands that
he received from the plaintiff. If he improved them,
he did so at his own risk. He was merely in posses-
sion and his rights are governed by the articles of
the Civil Code making special dispositions on such
questions. Arts. 417, 418, 1047, 1049, 1050, 1052 C. C
The courts below reserved to the plaintiff any recourse
which he might have according to law. He has the
option of exercising any of the actions without restric-
tion or dictation of any kind from the defendant.
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Even if there had been an exchange, the principles

Paovurro are the same. The defendant cannot take advantage
Cnoq%_’mm of his fraud or trickery, but he may be made to suffer

the consequences. Barnard v. Riendeau (1) ; Greene v.
Mappin (2). ‘

H. 8t. Louis K.C. for the respondent. There was no
conventional warranty. The warranty is only legal as
to latent defects, if any there be. There are no latent
defects injthe property transferred to the plaintiff, nor
are there any defects of a nature to give rise to appel-
lant’s claim.

Notwithstanding {the deed of sale given, the trans-
action was an exchange between the parties. The
action was tardy and could not be entertained. The
contract being one of exchange, appellant could not
succeed unless he offered to restore and effectively did
restore the defendant to the same position as he
occupied prior to the contract. This he did not do,
having allowed too long a time to elapse without
attacking the contract. The plaintiff’s redhibitory
conclusions were, therefore, rightly dismissed. Arts.
1506, 1507, 1528, 1530 C. C.; 6 Toullier, nn. 24, 27;
11 Pothier (ed. Bugnet) p. 10; Dalloz Rep. *“Vices
Redhibitoires,” #n. 67, 68, 69; Dal. 65, 1, 261; 72, 1,
629; 61, 1, 261; 2 Troplong “ Vente” znn. 587, 588;
4 Aubry et Race p. 891, par. 855 bis; Fuzier-Herman,
Code Civile, arts. 1641, 1642, nn. 12, 13.

The judgment of the Court was delivered by

GTROUARD, J.—Je crois que cet appel doit étre accor-
dé. Le 2 avril 1898, 'appelant acquiert par échange
ou vente—peu importe le mot pour le moment—un
paté de cinq maisons que l'intimé, qui est entrepre-
neur, avait baties 4 Westmount. L’appellant prétend

(1) 81 Can. S. C. R. 234. (2) 20 R. L. 213.
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que P’'intimé lui a cédé des maisons de premieére classe,
en pierre et brique, tandis que tous les arridre murs et
la moitié des pignons de trois de ces maisons sont
en bois lambrissé de briques et pierres. Ce n’est qu’en
1900 qu’il connut ce qu’il appelle ce défaut caché ou
son erreur produite parlafrande méme de'intimé. 11
proteste de suite et sans délai intente une action
demandant la rescision du contrat.

I1 est vrai que dans le titre notarié et définitif du 2
avril 1898, P'intimé ne parait céder que trois’ lots de
terre, “avec les batisses dessus -construites”. Mais
cette vague description est susceptible d’explication
entre les parties, et méme §’il n’y avait pas d’autre
- description écrite, pas méme de mention des bitisses,
Pacheteur peut toujours établir I'erreur et la fraude
3 ce sujet par la preuve testimoniale.

D’abord, dans la promesse de vente ou d’échanger,
écrite de la main de Pintimé et signée sous seing privé
par les deux parties le 10 mars 1898, il céde a- ’appe-
lant * un bloc de cinq maisons en pierre et brique”.
I1 faut bien remarquer que ces mots ont été ajoutés
par lui-méme afin de mieux faire connaitre a ’appe-
lant la classe ou qualité de la construction. La preuve
fait voir qu’en toutes occasions il représentait ces mai-
sons comme é&tant de premidre classe, en pierre et
brique, ajoutant, méme quelquefois le mot *solide”.
Enfin, au milien de nombreuses contradictions et hési-
tations, pressé dans son examen comme témoin, il
g’avoue coupable :

“ Q. J’aimerais bien & avoir une réponse précise & des questions pré-
cises, je vous demande si vous aviez I’habitude de représenter ces
trois maisons-14 comme étant construites en pierre et brique

“ R. Je les al représentées cette fois-14; quand j’ai vendu, le de-
mandeur. . . . . ”

C’est toute sa réponse.
En face de cette preuve, il n’est pas surprenant que
la cour supérieure et la cour de revision soient arri-
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vées & la conclusion que 'intimé, dans le cours de cette
transaction, a usé de dol et frande qui ont induit le
demandeur en erreur ; car invariablement le dol ins-
pire P’erreur et ¢’est pour arriver a ce résultat que 'on
y a recours. Le demandeur jure que §’il efit connu le
défaut caché ou la fraude, il n’aurait pas acheté ces
maisons. Les témoins ne manquent pas qui décla-
rent qu’ils en auraient fait autant, s’ils avaient
6té dans la méme posilion. Ce n’étaient plus des
misons de premitre classe que lintimé cédait,
mais de seconde, bien moins durables et exigeant plus
fréquemment des réparations grosses et ordinaires.
Comme sources de revenu que recherchait ’appelant,
elles étaient bien inférieures aux maisons de pierre et
brique. Il y a donc eu erreur sur la substance de I'ob-
jet du contrat, sur quelque chose qui fut une considé-
ration principale capable d’engager l’appelant & le
faire. Cela suffit pour annuler le contrat, méme en
Pabsence de fraude (1). - Ces articles du Code Civil
suffiraient probablement pour tenir le vendeur garant
des vices cachés. Mais le Code a sauvegardé la posi-
tion de I’acheteur par des dispositions particulitres.
L’article 1522 déclare :

Le vendeur est tenu de garantir ’acheteur & raison des défauts
cachés de la chose vendue et de ses accessoires......qui diminuent tel-
tellement son utilité que V’acheteur ne aurait pas achetée.

C’est ce que jure P'appelant et son- témoignage sur
ce point est corroboré par plusieurs témoins. Or quelle
est alors la position du vendeur méme de bonne foi ?
C. C. Art. 1524. L’intimé répond qu’il doit subir une
diminution du prix; voild tout. Maisil oublie que
ce n'est pas lui qui peut déterminer la nature de
Paction qui appartient & Tacheteur. L’article 1526
est formel :

I’acheteur a le choix de rendre la chose et de se faire restituer le prix
ou de garder la chose et se faire rendre une partie du prix suivant
évaluation,

(1) C. C. 991, 992, 10¢0.
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Baudry-Lacantinerie, commentant 1’article corres-
pondant du code frangais en son Traité du Droit Civil,
Vente et Echange (1) dit :

L’acheteur est d’ailleurs maitre absolu de son choix ; 8%l exerce
Paction redhibitoire, on ne peut pasl’obliger & se contenter de Paction

quantum minoris sous le prétexte gue la chose, malgré ses défauts, lui
donnera-une partie des utilités sur lesquelles il comptait.

Voir aussi Guillouard, Vente et Echange. (2)

L’'intimé devait savoir que cet article du code s’ap-
plique 3 une vente comme la sienne, méme faite de
bonne foi. La jurisprudence de la province de Québec
8’6tait prononcée dans ce sens dans une cause décidée
en 1890, par le juge Loranger, confirmée en appel par
Dorion J. C., Baby, Bossé et Doherty JJ. (3)

Dans 'espéce qui nous -occupe, la position du ven-
deur est bien moins favorable. Il connaissait les vices
cachés ; il est Ini-méme le constructeur de ces maisons ;
il est donc de mauvaise foi et coupable de fraude.
Placé dans cette position, l'article 1527 ajoute qu’il est
tenu,

outre de restituer le prix, de tous les dommages-intéréts soufferts par
P’acheteur.

Le code civil, aprés avoir défini le dol en l’article
993 et nous avoir dit en l'article 991 qu’il est une cause
de nullité des contrats, ajouté en l'art. 1000, que la
fraude et I'erreur ne sont pas cause de nullité absolue.
Elles donnent seulement un droit d’action ou une ex-
ception pour faire annuler ou rescinder les contrats
qui en sont entachés. I1 n’y apas & choisir.. Ces articles
imposent au juge le devoir d’annuler le contrat. Ici,
les deux cours ont constaté 1a fraude, bien qu’elles soient
d’avis qu'il 0’y a pas lieu d’appliquer les principes du
code sur l’erreur ou les défauts cachés. Ils constatent
cependant que ces maisons n’étaient pas de premidre

(1) p. 435 1 ed. (2) T. ler n. 455, p. 469.
(3) 20 R. L. 213 ; 34 L. C. Jur. 306.
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classe, ainsi que l'intimé les représentait, & raison du
genre de construction de certains murs. Elles avaient
donc des défauts cachés. Au reste ce point n’est pas
d’une grande importance. La fraude est établie par
les deux cours ; alors le résultat est le méme, comme
nous I'avons vu. Elles ne pouvaient refuser 'annu-
lation. Voir Biret, Des Nullités, (1) et un arrét de la
cour supréme du 4 vendémiaire, an 7, par lui cité.
Voici les considérations de la cour de premibre instance,
Lynch J. :

Considering that plaintiff relies npon the agreement of the 10th of
March, 1898, as forming part of the whole transaction hetween defen-
dant and him, which he has a right to do ; and considering that de-
fendant in that agreement described said five houses as being of stone
and brick. .

Considering that said representation of defendant was false to the
knowledge of defendant, he himself having built said five houses; and
considering that under the circumstances, no matter what may have
been his motive in making it, such representation must be regarded
ag fraudulent and as an artifice to deceive plaintiff ;

Considering that plaintiff alleges and has supported his allegation

‘by his own evidence, that he would not have purchased said five

houses, and certainly would not have paid $40,000 for them, had it
not been for said representation of defendant that they were of stone
and brick, ete.

Considering that it is practically impossible to restore the parties
to the same position which they respectively occupied before the
contract and this through no fault imputable to defendant; and
considering that if the contract of the tenth March, 1898, is to be
annulled as plaintiff asks it to be, it must be annulled in its entirety,
the effect of which would be applicable to both parties.

Le savant juge, aprés avoir cité Larombidre, (2)
Pothier (Bugnet), (3) et quelques autorités anglaises,
conclut : -

In my opinion, if the demand of plaintiff be granted both parties
must be restored to the poeition which they oceupied before contract-
ing ; and this bas become impossible principally because defendant

(1) T. ler p. 331 (2) T. 2¢,n. 73.
(3) T. 10e, n. 748.
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cannot restore to plaintiff ‘the two lots of land having built on them.
I have arrived at this conclusion after much hesitation and after a
good deal of anxious thought ; for I feel that defendant, whether
with a fraudulent design or through stupidity is immaterial, has
wronged plaintiff, and that the latter is entitled to some redress ; but
I do not think it can or ought to be granted in the manner sought
by the present action. I do not know ;that there is any occasion for
my doing so ; but I shall reserve to plaintiff his recourse.

Le reconrs réservé par la cour est évidemment 1’ac-
tion en diminution du prix ou en dommages. Mais ce
recours n’est donné que dans les cas de défauts cachés;
il n’existe pas dans ceux d’erreur ou de fraude. L’art.
1000 C.C. est formel. Il ne donne que l'action en res-
cision. Le savant juge, tout en réservant le recours
en dommages, lui accorde cependant une somme de
$284.78 pour réparations et pertes de loyer.

Les deux parties portérent la cause en revision, qui
confirma le jugement de la cour supérieure, Tasche-
reau, Loranger et Archibald JJ., mais le montant des
dommages accordés fut augmenté de $113.58 pour taxes
spéciales, formant un -total de $348.26. M. le juge
Taschereau était néanmoins d’avis que la premidre
somme de $284.78 devrait étre refusée, vu le refus de
la rescision.

L’appelant appelle de ce jugement. L’intimé le
porta en cour d’appel ot il est encore pendant. Je ne
puis comprendre le raisonnement fait par les savants
juges. Ils citent Larombiére et Pothier qui, comme
tous les commentateurs traitant la question, posent le
principe de droit commun que par le jugement en res-
cision les parties sont mises au méme état qu'elles
étaient auparavant. Ils invoquent aussi la jurispru-
dence anglaise qui probablement est la méme que la
notre, quoique non fondée sur des textes de loi et peut
étre différente dans ses effets et son application.
D’aprés les autorités francaises, cette régle n’est
absolue que pour le demandeur qui doit étre en état
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de rendre la chose; encore faut-il qu’il n’en soit pas
empéché par le fait du défendeur. Pas un des juris-
consultes cités par le juge a quo ne dit que si le défen-
deur, par son fait, surtout par sa fraude, s’est mis hors
d’état de faire la restitution, la rescision ne pourra
étre prononcée. Notre code sur cette matidre est sem-
blable au code Napoléon. Les tribunaux et les com-
mentateurs en ont si bien étndié les dispositions qu'il
nous suffira de résumer ici ce qu’ils enseignent, sans
référer aux autorités anglaises.

Observons d’abord que Larombitre et Pothier ne di-
sent pas que toutes les choses restituées doivent &tre
identiquement les mémes ; dans certains cas cette resti-
tution est méme impossible, par exemple si I'une des
choses est sortie du commerce, ou a péri, ou ne se trouve
plus entidre par le fait du vendeur. Ces auteurs
ne disent pas qu’alors ’équivalent ne peut étre exigé de
la partie en faute.

Personne ne prétendra que le contrat d’échange ne
puisse étre annulé comme le contrat de vente et pour
les mémes causes (1). Qu’arrive-t-il si la chose a péri
par suite des vices cachés? Est-ce que la rescision ne
doit pas alors étre prononcée parce que le demandeur,
par le fait du défendeur, ne peut plus rendre la chose?
L’article 1529 indique le mode de procéder qui varie
selon que le vendeur est de bonne ou de mauvaise foi.
Méme si I'immeuble 6changé sort du commerce, comme
un terrain sur lequel on aurait bati une église, un
édifice national, la restitution serait pareillement dé-
crétée, mais alors la partie en défaut sera tenue d’en
payer lavaleur. Enfin chaque fois que la restitution ne
peut se faire d'une maniére entiére et parfaite par le fait
du défendeur, sans méme qu’il y ait faute ou fraude
de sa part, il faut procéder par estimation et ordonner
le paiement de I'équivalent ; et & plus forteraison doit-

(1) C. C. art, 1599,
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il en &tre ainsi &’il est coupable de dol. Autrement, il
suffirait & 'auteur de la fraude de se mettre dans I’im-
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possibilité de remettre ce qu'il a regu, pour empécher croquerrs.

de rendre justice. Spoliatus, ante omnia 1estituendus.
Que m’importe d’avoir une diminution du prix ou des
dommages-intéréts, si je suis obligé de garder une
chose que je n’ai jamais eu l'intention d’acquérir et
qui ne m’est venue que par le dol et lafraude? Le code
veut qu’alors le contrat soit résilié et il ne reconnait
aucune excuse pour juger autrement. Il ne dit pas
que si les choses ne sont pas entidres par la fraude ou
le simple fait de la partie en défaut, la restitution
n’aura pas lien. Elle doit se faire en autant que les
circonstances le permettent, de manidre & faire justice
4 qui de de droit. S’agit-il d’un échange d’immeubles
dont I'un vacant, comme dans I’espdce, a été” bati par
I'un des échangistes? Ce dernier n’est-il pas un pos-
sesseur de mauvaise foi du jour méme de son acquisi-
tion ? Il y a lieu alors d’appliquer les principes consa-
crés aux articles 417 et 418 du code civil, c’est-a-dire,
si 'autre partie le demande, de le condamner & rete-
nir le terrain en en payant la valeur suivant estimation
et tous les dommages-intéréts, car il est de mauvaise
foi et il ne peut profiter de sa propre fraude. Citons
quelques autorités.

Larombiére, au tome cité par M. le juge Lynch, (1)
suppose que l'un des immeubles a éié acquis par un
tiers d'une manisére irrévocable, par exemple par la
prescription et il aurait pu ajouter par autorité de jus-
tice, observe:

11 peut arriver que les tiers-acquéreurs ne puissent plus &tre évineés,
parce que la prescription se sera accomplie en leur faveur. Cette circons-
tance n’empéche nullement la résolution, pas plus lorsqu’il s’agit d’une
condition résolutoire tacite, que d’une condition résolutoire expresse.

I1 est vrai qu’alors celui qui a & reprendre sa chose aliénde par I’autre
partie, ne la reprend pas entidre et est fore de respecter les droits

T. 2, p. 428.
8
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acquis par la prescription. Mais celui qui a consenti ’aliénation doit,

dans ce cas, en représentation de la chose prescrite, tenir compte du
prix de la vente seulement, comme doit faire gquiconque a vendu la
chose qu’il a recue de bonne foi, pourvu que la bonne foi soit bien
établie, ce qui exelut toute faute, toute négligence dont la réparation
serait due. §’il n’y avait pas bonne foi ce serait ’estimation de la
chose qui devrait étre payée.

Domat, (1) parlant de celui qui obtient la res-
cision, dit
qu’il ne profite de la rescision que le simple effet de rentrer dans les

droits, sa partie rentrant aussi, de sa part dans les siens, autant que
Ueffet de la rescision pourra le permettre.

Bédarride, Du Dol et de la Fraude (2) :—

La partie 1ésée ayant seule action est, sans contredit, le meilleur
juge du mode de réparation le plus convenable & ses intérdts. Elle
peut done choisir celui des deux auquel elle croit devoir s’arréter, et
ce choix est obligatoire pour la justice comme pour son adversaire. ..

Le débiteur serait-il fondé & se plaindre de cette détermination ?
Quel grief réel lui cause-t-on en lui imposant le mode de réparation
poursuivi par celui qu’il & trompé ! C’est par son fait personmel
qu’est née la nécessité d’une réparation quelconque, et 1’on ne saurait
hésiter entre celui qui a trompé et celui qui souffre. Sans doute la
rescision est le reméde le plus héroique, mais encore faut-il qu’elle
entre dans les convenances de celui qui a le droit de s’en prévaloir :
et si, sur Popinion du contraire, il se borne 4 demander une répara-
tion pécuniaire, ’intérét opposé de celui qui est tenu de la fournir

n’est, aux yeux de la morale et de la justice, ni une considération, ni

un motif derefus. C’est & celui qui craint ce résnltat & s’abstemir
de se livrer & des actes pouvant le déterminer.

11 est une hypothése ol la rescision est l4galement impossible, lors-
qu’il s’est agi, par exemple, d’un transfert de rentes sur ’Etat. La
rescision prononcée par justice serait insuffisante pour opérer la resti-

‘tution et faire rentrer ces rentes dans la possession du propriétaire

qui en a ét6 spolié. Le décret du 8 nivése, an VI, déclarant irrévocable
toute opposition au pailement du créancier titulaire, la rétrocession
ordonnée par justice ne pourrait produire aucun effet, 4 moins d’étre

‘volontairement consentie et Téalisée par ce titulaire méme. On devrait

done I’y contraindre par une condamnation pécuniaire, engageant sa
fortune, sa liberté méme.

." Fuzier-Herman. Vo. Echange n. 83 :—

(1) T. 2e, p. 272 (éd Rémy). (2) T. ler, nn. 275, 276.
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Par suite la commune coéchangiste, qui excipe de la_prétendue im-
possibilité, provenant de son fait, de restituer le terrain & elle cédé &
titre d’échange, terrain par elle affecté & ’établissement d’une église,
est non recevable, en se fondantsur’annulation prononcée par justice
du contrat d’échange, & revendiquer le terrain qu’elle a donné en
contre-échange. Cass, 2 juin 1886, préecité. Dans}le méme sens,
Cass. 11 aofit 1835, préfet de I’Ain. (1)

Dalloz, Vo. Vente n. 1427 :— -

Vu Vart. 1652 et les art. 1245 et 1500 c. civ.; Attendufquella nul-
1ité de la convention de vente entrainaitila nécessité de la restitution
réciproque du prix, d’un cbté, et de la chose vendue de ’autre ; que
les parties devant &tre remises au méme état qu’avant le contrat an-
nulé, chacune des deux devenait débitrice envers l’autre,l’une des
sommes regues, I’autre de la chose vendue ; qu’ainai ’acquéreur deve-
nait débiteur envers son vendeur du corps certain qu’il devait resti-
tuer, et qu’il ne pouvait &tre libéré de cette remise qu’autant que les
détériorations y survenues ne seraient provenues, ni de son fait ni de
sa faute ; que, dans le cas constaté par Parrét méme, il y avait détour-
nement, enldvement de portion des effets et marchandises faisant
Pobjet de la vente de la pharmacie ; que, dans cetie situation respec-
tive des parties, le défendeur avait le droit de retenir, sur le prix payé,
une somme égale & la valenr des effets et marchandises disparus par

Ie fait de 'acquéreur ; que, sl la valeur ou la quotité de ces effets ne

pouvait étre convenablement apprécide par la cour, & défautjd’une
instruction suffisante, la cour devait suspendre la restitution des
12,600 fr. jusqu’s ce qu’une instruction ultérieure efit’faiticonnaitre
& quelle concurrence devait s’étendre la retenue du vendeur ; que,
de plus, dans Vespdce, le vendeur se trouvsnt débiteur d’une partie
du prix qu’il avait recue et créancier de la valeur des effets et mar-
chandises enlevés ou revendus, il s'opérait en sa personne confusion
jusqu’a concurrence ; qu’il suit de 14 qu’en aunulant la vente, ’arrét
devait autoriser le vendeur b retenir, sur la portion du prix par lui
regue, Ja valeur des objets détournés ou revendus par ’acquéreur ;
qu’an lien de cela, le vendeur a été condamné & payer de suite et en
entier les 12,500 {r. regus par lui 4 compte, et a été renvoyé pour le
recouvrement de la somme qui lui sera due & se pourvoir & la faillite,
et, par conséquent & subir des réductions dont il ne peut &tre tenn ;

qw’en décidant ainei, Ja cour de Rouen (arrét du 22 février 1851) a

violé les articles précités ; Par ces motify casse ete.
Mais est-ce un échange que les parties ont jamais eu
Iintention de faire, méme le 10 mars;1898, lorsqu’elles
(1) S. V. 35, 1, 485, P. chr.
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signérent ’écrit sous seing privé? Je ne le crois pas
et si j'avais quelque doute 4 ce sujet—ce que je n’ai
pas—je serais disposé d’en donner le béméfice a la
victime de la fraude et non 3 son auteur.. Il est vrai
qu'on trouve dans cet écrit qui a été préparé par I'in-
timé, un simple ouvrier, les mots vendeur, échange,
mais c’est plus par l'intention des parties et le contenu
de I'acte quejpar le nom qu’elles lni donnent, qu'on
pourra en déterminer le caractére. Il est incontestable
quil ne s’agit aucunement d’un simple échange. La
propriété de 'intimé est estimée & $40,000, et celle de
Pappelant & $16,500, plus de la moitié au-dessous.
Comme il y avait une hypothéque sur les lots vacants,
ils n’entrérent en paiement que pour $10,500, et par
conséquent, 'appelant se trouvait & payer une somme
de $29,500 en numéraire, qui n’est pas d’ailleurs men-
tionnée comme formant une soulte. Cette somme re-
présente donc les trois quarts de la valeur des immen-
bles de 'intimé et d’aprés lopinion des meilleurs au-
teurs—car le code est silencieux—décide de la déno-
mination du contrat; c'est alors une vente et non un
échange.

(’était le sentiment de Pothier cité par 1’appelant,
et il a été adopté par Bédarride, Du Dol et de la Fraude,
T. 3, n. 993 Duvergier, T. 2, n. 406 ; Aubry et Rau,
T. 4, par. 360; Laurent, T. 14, n. 617; Guillouard,
T. 2, n. 918; Baudry-Lacantinerie, Vente et Echange
n. 975. Tous ces auteurs entrent dans des détails assez
longs qui ne changent pas la proposition générale que
nous avons énoncée. Qu'il nous suffise de citer un
court passage de Huc, une des lumiéres de la France
judiciaire de nos jours (1).

Si Popération, (dit-il), qualifiée échange par les parties comporte

une soulte relativement importante, on décide généralement qu’il y aura
vente ou échange, suivant la prédominance de 'un des éléments sur

(1) T. 10, n. 244, p. 331 ;
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Dautre, sauf & tenir compte, en cas d’équivalence approximative entre
la chose la moins importante et lasoulte, de Vintention des parties.

Puis il cite dans ce sens un arrdt de la cour de cas-
sation du 26 février 1888, 8. V. 86. 1.66.

Non seulement la soulte est bien supérieure a la va-
leur des lots vacants, mais lesiparties n’ontivoulu faire
que des ventes et non un échange. Cesticefiqu’elles
déclarent toutes deux dans leurs témoignages et 1'in-
timé Padmet en toutes lettres dans ses défensesfd
Yaction : '

2° I1 admet ’acte mentionné au par;a,graphe 2, (¢’est-a-dire, ’acte de
vente notarié du 2 avril 1898, exhibit P-2), maisnie que cet acte n’ait
été que Ja pharapharase authentique de 1’écrit P-1 (I’écrit sous seing
privé du 10 mars), dont il différe en certains points importants et qu’il
remplace absolument, le premier étant une simple pollicitation unila-
térale tandis que l’acte P-2 a été préparé définitivement pour faire loi
entre les parties d’aprds les instructions du demandeur Iui-méme et
signé par le défendeur aprés avoir été ainsi rédigé par les ordres du
demandeur et signé par ce dernier. ‘

Et plus loin:

5° Le défendeur a simplement vendu au demandeur en vertu de
Pacte de vente P-2 certains lots de terre situés & Westmount et désigné
au dit acte, avec bitisses dessus construites et connues du demandeur.

L’intimé veut maintenant changer sa position. La
transaction, dit-il dans sa plaidoirie orale, constitue un
échange et non une vente. Je suis d’avis que I'admis-
sion faite au plaidoyer est irrévocable, & moins d’invo-
quer une erreur de fait. Aucune n’est allégude, ni
prouvée; C. C. art 1245. En faisant cette admission,
I'intimé a cru pouvoir échapper 3 sa responsabilité,
parce quel’acte notarié ne donne aucune description des
bétisses, ajoutant simplement 4 la suite de la descrip-
tion des immeubles, avec les bdtisses dessus construites.
S’il n’y avait pas d’autre preuve au dossier, il aurait
probablement réussi. Il s’est apergu sans doute plus
tard que, par son admission, il mettait fin 4 son autre

prétention que, les lots vacants ayant &té bétis, les
\ .
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parties ne pouvaient plus &étre placées dans leur état
primitif. Le juge a quo n’avait pas raison, 3 mon sens,
de décider que, puisque I'appelant invoquait P’écrit du
10 mars 1898 pour prouver que les maisons étaient en
pierre et brique, il devait ’accepter pour déterminer
le caractére du contrat. L'appelant I'invoque comme
il aurait pu invoquer une annonce de l'intimé, une
lettre ou toute autre preuve tendant 4 tablir les repré-
sentations de I'intimé au sujet de la classe ou qualité
des bitisses. Voild tout. Cet écrit ne peut déterminer
le caractére ‘du contrat, ¢'il apparait que subséquem-
ment, quant il s'agit de donner une suite définitive
aux négociations, ayant effet vis-a-vis des tiers, les
parties ont manifesté clairement qu’elles entendaient’
faire une vente et non un échange.

Le 2 avril les parties signent deux actes de vente
séparés devant notaire. TUn acte notarié et enregistré
était en effet nécessaire vis-d-vis des tiers, ce que les
parties avaient nécessairement en vue lorsqu’elles ont
signé D'dcrit sous seing privé. Cet écrit n’était pas
méme en double et il était seulement en la possession’
de 'appelant. Les termes et conditions sont les mémes
dans les deux documents, excepté a I’égard de la des-
cription des bAtisses. Pas un mot d’échange ne se
trouve dans I'acte notarié.

Le prix est clairement fixé dans l'acte qui transfére
les immeubles de l'intimé & Dlappelant, car Pacte de
vente des lots vacants n’est pas au dossier. Ce sont
les actes que depuis leur passation les parties ont
regardés comme établissant leurs droits respectifs.
Comment pouvons-nous dire que Pécrit du 10 mars,
en supposant qu’il serait différent, détermine encore les
droits des parties ? La jurisprudence frangaise—car la
question est nouvelle dans la province de Québec—
s’est prononcée dans un sens contraire.
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Nous lisons aussi dans Fuzier-Herman, Vo. Echange
p. 466. ‘

Il ne faut pas confondre ’échange avec la vente suivie d’une dation
en paiement ; ainsi on ne devrait pas considérer comme échange le
contrat par lequel une des parties s’engagerait d’abord & payer le prix
de ce quelle recevrait, et stipulerait qu’elle pourrait se libérer de la
somme due en livrant une chose déterminée.

Troplong. Echange, T. ler n. 9. No. 32:—

On me peut non plus considérer comme un échange la double

opération qui consiste & vendre un immeuble puis, par acte séparé.

quoique passé le méme jour, & employer tout on partie de son prix &
Pacquisition d’un autre immeuble.

Agen, 10 avril 1833 ; Rodier S. 34. 2. 535. chr.

40. Et le seul fait pour une des parties de se réserver dans un acte
qualifié échange, le privilége du vendeur, ferait considérer cet acte
comme une vente au point de vue de 1’enregistrement—Cassation, 20
mars 1830, Labigeois et Thuret. (Sirey, 39, 1, 346 ; 39, 1, 464.

C’est d’ailleurs la doctrine que je trouve consignée
en toutes lettres dans le factum de l'intimé. Nous y
lisons & la page 7:

And moreover these writings under private hand could not be the
definite and culminating contract, as a notarial deed had to be
passed. Such act was subsequently passed, and differed in several
material points from the original writings,

The authority of Pothier is amply sufficient for this point.

See Pothier, Bugnet, No. 11, p. 10 :—

“ Quoique le seul consentement des parties suffise pourla perfection
des contrats consentuels, néanmoins si les parties en consentant une
vente, ou un louage, ou quelque autre espdce de marché, sont conve-
nues d’en passer un acte par devant notaire, avec intention que le
marché ne serait parfait et conclu que lorsque l’acte aurait regu sa
forme entidre, par la signature des parties ou du notaire, le contrat ne
recevra effectivement sa perfectién que lorsque ’acte du notaire aura
regu la sienne.”

So that it is finally established that the contract between the parties
must be held to be the deed of April 2nd, 1898 ;.........

The notarial deed was essential to the perfection of the bargainand
it materially differs from the terms of the private writings,

Je suis d’avis avec l'intimé que l'acte de vente
du 2 avril 1898 doit déterminer les droits des parties.
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1903 Que cet acte comporte une vente pure et simple, cela
PAGNUELO ne peut souffrir de doute, les immeubles cédés par ’ap-
CHOQUEME pelant ne formant qu'une dation en paiement qui
Gironard 7. €UIvVaut & vente (1), et le dit acte établissant d’ailleurs
d’'une manidre définitive ce qu’elles entendaient faire.

J'aurais -également - accordé la rescision, méme si
le contrat efit été l'dchange; mais dds lors que
c’est une vente, il n’existe plus aucune difficulté
au sujet de la prétendue impossibilité de remettre
les parties dans 1'état ol elles étaient lorsque
cet acte fut passé. A mon humble avis, nous n’avons
pas de discrétion & exercer. En présence des défauts
des murs des maisons, de l'erreur de ’appelant sur la
substance de ces batisses et par dessus tout de la
fraude commise par'intimé—fraude qui a été constatée
par le jugement des deux cours accepté par l'intimé—
nous n’avons qu’a prononcer l'annulation de I'acte du
2 avril 1898 et en autant que besoin est de 1’écrit du
10 mars.

L’intimé est condamné & reprendre ses immeubles
en remboursant & 1'appelant le prix de vente et toutes
les sommes qu'il a payées depuis, avec intérét du jour
de chaque paiement, le tout avec dépens devant toutes
. les cours.

Reste & faire le compte des diverses sommes que les
parties se doivent réciproquement. Elles se divisent
en deux catégories; 1o celles qui ont été payées et
regues avant l'institution de I'action ; et 29 celles qui
ne l'ont été que depuis. '

Les premitres, payées par l'appelant, sont admises
dans la pidce du dossier qui se trouve a la page 47 de
la cause. Elles sont énumérées aux paragraphes 21
et 22 de la déclaration, page 8 de la cause. Celles qu’il
a regues consistent en loyers, et il déclare dans son
action qu'il est prét & en rendre compte, ** déduction

(1) C. C. 1592,
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faite des dépenses d’entretien et d’administration,”
En faisant le compte, le Registraire trouvera leschiffres
nécessaires dans ces paragraphes, auxquels le calcul
des intéréts devra ftre ajouté & compter de la date de
chaque paiement.

Outre ces sommes 'appelant a droit de répéter $32.80
qu'’il a payés au notaire St. Denis, pour l'acte de vente,
copie, enregistrement et protét, et enfin la somme de
$848.26 et intérét accordé par le jugement dont est
appel. '

Sur Pitem de $10.500, étant le prix de vente men-
tionné au paragraphe 21, il sera cependant fait une
réduction d’une somme de $8,000, qui a été autorisée
d’une manidre générale par 'appelant durant la plai-
doirie. Il a avoué devant nous que le prix convenu
était quelque peu exagéré, ce quidans les circonstances
ne tirait pas 3 conséquence. La preuve de la valeur
des lots, quoique contradictoire comme elle est toujours
dans de pareils cas, justifie cette réduction. Cependant
je dois ajouter que. sans le bon vouloir de I'appelant
qui fait honneur & son esprit de justice, j'aurais été
obligé d’ordonner la restitution de tout le montant
stipulé & l’acte et reconnu dans une :admission écrite
durant le cours du proces, la lésion n'étant pas admise
sous l'empire de notre code.

Quant 3 la seconde catégorie des sommes payées par
I'appelant, savoir depuis Vinstitution de laction, soit
pour cause d’hypothéque ou de transport d’hypothéque
ou pour assurance des batisses, réparations, frais d’en-
tretien et taxes municipales ou scolaires de quelgue
nature que ce soit, ou pour toute autre cause 4 raison
de la dite vente, le dit appelant en fournira au, Regis-
traire de cette cour un état détaillé (avec pidces justi-
ficative si. possible), dont il donnera copie & I'intimé
dans le délai de deux mois, contenant en méme temps

un état.des loyers regus.par lui depuis la-date de la
9
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dite vente (avec intérét du jour de chaque paiement)
et aussi des dépenses de collection et d’administration,
qui en seront déduites; et le dit Régistraire, aprés
avoir entendu les parties et leurs témoins, procédera 2
établir le montant total qui est dd & l'appelant par
l'intimé pour toutes ces causes, et finalement entrera
jugement pour ce montant, portant intérét de sa date,
en faveur de I'appelant contre l'intimé, avec dépens
du compte et débats de compte, 8'il y a lieu, et aussi
des frais de 'appelant devant toutes les cours, ainsi
qu'il est porté plus haut. Nous sommes tous d’avis qu'il
est de lintérét des parties d’arréter ce compte de
suite au lieu de les renvoyer 4 la cour de premidre ins-
tance, procédé que nous avons adopté fréquemment
dans d’autres causes analogues.

L’appelant pourra retenir les dits immeubles et en
faire assurer les bétisses aux frais de I'intimé jusqu’aun
paiement intégral du dit jugement en capital, intéréts
et frais ; plus I'intimé sera tenu de garantir I'appelant
A raison de I'acceptation personnelle du transport de
bailleur de fonds fait & Alfred Deséve contre tous trou-
bles, actions, ou réclamations qui pourraient en ré-
sulter. Sur quittance finale de I'appelant diment

"enregistrée, I'intimé devra rentrer dans la possession

et propriété des dits immeubles et de leurs dépendances.
Voici le texte du jugement de la cour.

PEXTE VU JUGEMENT.

L’appel est accordé et I'acte de vente du 2 avril 1898,
passé devant maitre St. Denis, et en autant que besoin
I'écrit sous seing privé signé par les parties le 10 mars
1898, sont rescindés et annulés & toutes fins que de
droit. L'intimé est condamné 3 reprendre ses immeu-
bles en remboursant & Pappelant le prix de vente et
toutes les sommes que ce dernier aura payées depuis,
avec intérét du jour de chaque paiement, le tout avec
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dépens devant toutes les cours, suivant compte qui
sera fait comme suit :

Premidrement : Des sommes payées par l'appelant
avant linstitution de l'action et qui sont admises dans
la pidce du dossier qui se trouve i la page 47 de'la
cause, et énumérées aux paragraphes 21 et 22 dela décla-
ration, page 8 de la cause; plus de la somme de $32.30
pour cout d’actes notariés et de ceile de $348.26 et
intéréts accordés par le jugement dont est appel. Sur
Iitem de $10,5(0, étant le prix de vente mentionné au
paragraphe 21, il sera cependant fait une réduction
d’une somme de $3,000.

Secondement, quant aux sommes payées par l'appe-.

lant depuis l'institntion de 1'action, soii pour cause
d’hypothéque ou de transport d’hypothéque, ou pour
assurance des batisses, réparations, frais d’entretien
et taxes municipales ou scolaires de quelque nature
que ce soit, ou pour toute autre cause & raison de la
dite vente, le dit appelant en fournira au Registraire
de cette cour un état détaillé (avec pidces justificatives
si possible), dont il donmera copie 4 I'intimé dans le
délai de deux mois, contenant en méme temps un état
des loyers regus par lui depuis 1a date de la dite vente
(aussi avec intérét du jour de chaque paiement), et
ausst des dépenses de collection et d’administration,
qui en seront déduites; et le dit Registraire, apres
avoir entendu les parties et leurs témoins, procédera &
établir le montant total qui est dii & I'appelant par
I'intimé pour toutes ces causes et finalement entrera
jugement pour ce montant, portant intérét de sa date,
en faveur de I'appelant contre l'intimé, avec dépens
du compte et débats de compte, s’il v a lieu, et aussi
des frais de I'appelant devant toutes les cours, ainsi
qu’il est porté plus haut.

L’appelant pourra retenir les dits immeubles et en
faire assurer les batisses aux frais de lintimé jusqu’au
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1903 paiement intégral du dit jugement en capital, intéréts
PagnuEio et frais; plus I'intimé sera tenu de garantir ’appelant
Croquerrs. b Taison de l'acceptation personnelle du transport de
bailleur de fonds fait & Alfred Desdve econire tous
troubles, actions, ou réclamations qui pourraient en
résulter. Sur qmittance finale de 1'appelant diment
enregistrée, 'intimé deyra rentrer dans la possession
et propriété des dits immeubles et de leurs dépen-
dances.

Girouard J.

Appeal allowed with costs.
Solicitors for the appellant : Lamothe & Trudel.

Solicitor for the respondents : Horace St. Louis.
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IN THE MATTER oF THE ARBITRATION .

BrTwEEN N
EUGENE DOBERER...... ccoivvceveinnnnns APPELLANT; 1903
*Qct. 20, 21.
. AND *Nov. 10.
WILLIAM RIGGS MEGAW............... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF BRITISH
COLUMBIA.

Arbitration and award—British Columbia Arbitration Act—RSetting aside
oward— Misconduct of arbitrator— Partiality—Evidence—Jurisdiction
of majorily — Decision in absence of third arbitrator — Judicial
discretion.

A reference under the British Columbia Arbitration Act authorized
two out of three arbitrators to make the award. After notice of
the final meeting the third arbitrator failed to attend, on account of
personal inconvenience and private affairs, but both parties
appeared at the time appointed and no objections were raised on
account of the absence of the third arbitrator. The award was
then made by the other two arbitrators present.

Held, reversing the judgment appealed from (10 B. C. Rep. 48), that
under the circumstances there was cast upon the two arbitrators
present the jurisdiction to decide whether or noft, in the exercise
of judicial discretion, the proceedings should be further delayed
or the award made by them alone in the absence of the third arbi-
trator, and it was not inconsistent with natural justice that they
should decide upon making the award themselves.’

Held, further, that although the third arbitrator had previously sug-
gested some further audit of certain accounts that had already
been examined by the arbitrators, there was nothing in this cir-
cumstance to impugn the good faith of the other two arbitrators
in deciding that further delay was unnecessary.

Where it does not appear that an arbitrator is in a position with
regard to the parties or the matter in dispute such as might cast

*# PrusENT :—Sir Elzéar Taschereau C.J. and Sedgewick, Davies,

Nesbitt and Killam JJ.
10
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suspicion upon his honour and impartiality, there must be proof
of actual partiality or unfairness in oxder to justify the setting
aside of the award.

APPEAL from the order of the Supreme Court of
British Columbia (1) dismissing an appeal from an order
of the Honourable Mr. Justice Irving, setting aside an

award of arbitrators.

By an agreement in writing dated 24th October,

- 1902, questions in dispute between the appellant and

the respondent were submitted to arbitration, the
agreement providing that the arbitrators or any two
of them should make and publish their award on
or before 15th December, 1902. By an order of the
Honourable Mr. Justice Irving, dated 5th January,
1908, the time within which the arbitrators might
make their award was extended for one month from
the date of said order. Two of the arbitrators made
and published their award in writing, dated 10th
January, 1903, awarding the appellant $4,800.95 in
respect of the matters referred to them. The respond-
ent applied to set aside this award, and on the 25th
of March, 1903, the Honourable Mr. Justice Irving
set it aside with costs to be paid by the appellant.
The appellant appealed from this order to the full
court of the Supreme Court of British Uolumbia,
which, on the 22nd day of June, 1908, dismissed the
appeal with costs. From this latter order the present
appeal has been taken. '

Sir C. Hibbert Tupper K.C. for appellant. No charge
of misconduct can be considered established against
an arbitrator in the absence of some evidence of acqui-
escence by him in improper communications by a party,
and the authorities shew that the arbitrator’s denial on
such a question is conclusive. The authorities place
an arbitrator in the same position” as a judge against

(1) 10 B. C Rep. 48
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whom misconduct will not be inferred in the absence of
positive evidence of the clearest character. See Crossley
v. Clay (1) ; Wood v. Gold (2) ; Falkingham v. Victorian
Railways Commissioner (3), at p. 463 ; Russell on Arbi-
tration, (7 ed.) 116; Redman on Awards, (8rd ed.) 109.
As was said in Moseley v. Simpson (4), there must be
clear evidence of a corrupt act and corruption—mere
suspicion is not sufficient. Whenever the conduct of
arbitrators is sought to be impeached the court should
look with a jealous and scrutinizing eye through the
evidence adduced for that purpose. Brown v. Brown
(6). Inre Maunder (6); Davy's Executors v. Faw (7).

In Dalling v. Matchett (8), the very point is covered
of an arbitrator being hindered by other engagements
from being present. White v. Sharp (9); Russell (7th
ed.) p. 666 : Redman, (3 ed.) 111; Levick v. Epsom and
Leatherhead Railway Co. (10); Inre Hotchkiss and Hall
(11), at page 427. In Ex parte Pratt (12), it is said that
no one has a right so to conduct himself before a
tribunal as if he accepted its jurisdiction and after-
wards, when he finds that the-decision is against him, to
deny its jurisdiction. See also In re Elliott and South
Devon Ry. Co. (18); Re Marsh (14); Bright v. River
Platte Construction Co. (15).

Davis K.C. for the respondent. The partisan attitude
of Smith, one of the arbitrators making the award, and
his acceptance of notes on the disputed matters made
by the appellant, shew misconduct and the power to
remove for misconduct by sec. 12 of the Arbitration

(1) 5C. B. 581. (8) Willes, 215.

(2) 3B. C. Rep. 281. (9) 12 M. & W. 712.
(3) [1900] A. C. 452. (10) 1 L T. 60.

(4) 28 L. T. 727. (11) 5 Ont. P. R. 423.
(5) 23 Eng. Rep. 384. (12) 12 Q. B. D. 334,
(6) 49 L. T. 535. (13) 2 DeG, & 8. 17.
{7) 7 Cranch 171. (14) 16 L. J. Q. B. 332,

(15) 70 L. J. Ch. 59.
10%4
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Act has been rightly exercised. The absent arbi-
trator, Buscombe, had insisted that the accounts of
the Grand Forks business should be gone into
before the award was made, but Ceperley peremp-
torily closed the award. There was considerable
correspondence, but Ceperley and Smith proceeded
1o Vernon on the 9th of January, knowing that it was
impossible for Buscombe to be present, and made an
award, giving Doberer a large sum of money. The
good faith of both Smith and Ceperley is impeached.
Smith, in the course of the conferences, acquired very
great influence over the mind of Ceperley, which sub-
sequently culminated in Ceperley taking the course
which he did, and which, together with Smith’s im-
proper conduct, are the acts complained of and chiefly
relied upon in the application to set aside the award.

It may be said that there are two points, viz.: 1.
‘Whether the award should be set aside ; and, 2. Assum-
ing that the evidence discloses sufficient material to set
aside the'award, has the respondent waived his right 2

Upon the first point, the correspondence clearly shows
that the other two arbitrators knew that it would be
almost impossible for Buscombe to attend on the final
making of the award. They knew that Buscombe
insisted upon going into the accounts between the
parties before the award was made, and he never
had any opportunity of doing this. The action of
Ceperley and Smith prevented his doing so. The
two arbitrators in faét insisted upon making the award
without listening to the advice of their colleague, and
refused to admit the evidence and do that which, in
his opinion, was necessary before an award should
be made, Templqﬁnan v. Reid (i); Morgan v. Bolt
(2). The conduct of Smith and Ceperley is highly
reprehensible.

(1) 9 Dowl. 962. (@) 7 L. T. 671.



VOL. XXXIV.] SUPREME COURT OF CANADA.

With respect to waiver, a person will not be deemed
to have waived a right unless at the time of the alleged
waiver he was fully cognizant of such rights and of
the facts of the case, nor unless the acts relied upon as
constituting a waiver were done under such circum-
stances that he may reasonably be presumed to have
intended to waive the right. Darnley v. London Chatham
& Dover Railway Co. (1), at page 57. It must be shewn
that Megaw had assented to something amounting to
a waiver after he had become aware of the irregularity
or impropriety of the arbitrators’ conduct. Hayward
v. Phillips (2). We refer also to Conmee v. Canadian
Pacific Ratlway Co (8), at page 648 ; Harvey v. Shelton
(4); Race v. Anderson (5); Re Haigh's Estate (6);
Dobsonv. Groves (1), at page 648 ; Smith v. Sparrow (8),
at page 611. ‘

The judgm‘ent.of the court was delivered by:

KiLraMm J.—We are all of opinion that there was no
sufficient ground for setting aside the award in ques-
tion upon this appeal.

" There was no proof of actual misconduct on the
part of any of the arbitrators. The utmost which the
evidence can be taken to suggest is a partisan attitude
of the arbitrator appointed by the appellant and an
arrangement by him to take “notes” from the appel-
lant, behind the backs of the other arbitrators, respect-
ing the matters in question. Both he and the appel-
lant deny that he received any such “mnotes.” There
is no proof that he dfd, or that he consulted with or
received suggestions from the appellant separately,
and the evidence does not appear to us to warrant the

(1) L. R. 2 H, L. 43. (5) 14 Ont. App. R. 213.
(2) 6 A. & E. 119 (6) 31 L. J. Ch. 420.
(3) 16 0. R 639, (7) 6 Q. B. 637.

(4) 7 Beav. 455, (8) 4 D. & L. 604,

129

1903
e and
DoBrrER
v,
Mecaw,



130

1903
S
DoBERER
v.
MEGAW.

Killam J.

SUPREME COURT OF CANADA. [VOL XXX1V.

inference that he assented to the adoption of any such
course. The only affidavit charging expressions of the

arbitrator distinctly showing partiality was directiy

contradicted and does not appear to have been relied
on in the court below.

Undoubtedly, an arbitrator should be careful to con-
duct himself not only with scrupulpus fairness towards
all parties, but also in such a manner as to cast no
suspicion upon his honour and impartiality. But
when he is not shown to have been so situated towards
any of the parties, or the subject matter in dispute, or
otherwise, as to render him unfitted to be an arbitrator
in the matter, there should be some proof of actual
partiality or unfair action.

The reference authorized the making of an award
by two of the arbitrators. It is true that this would
not have justified any two in proceeding without refer-
ence tothe third ; but on the other hand, it would be
unreasonable that one of three arbitrators should be
allowed to prevent the other two from making an
award under a reference authorizing the two to make
it. Here the third had full notice of the final meet-
ing and an opportunity to attend. His reason for not
being present was personal inconvenience and per-
sonal business. The other arbitrators were notified
that he proposed to go to a distance on business, and '
upon his own letters it would appear uncertain that he
would return before the expiration of the time then
fixed for the making of the award. He had refused
to concur in fixing any date prior to his departure for
a meeting of the arbitrators.

At the appointed time both parties appeared and an
opportunity was given them by the arbitrators present
to raise any point or objection. No objection was
raised, and no request was made for delay to enable



VOL. XXXIV.] SUPREME COURT OF CANADA.

the third arbitrator to meet the others, although the
respondent was fully advised of the situation.
Under such circumstances, there was cast upon the
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two arbitrators the jurisdiction to decide whether, in 45—+

the exercise of a judicial discretion, the proceedings
should be further delayed or the award made by them-
selves alone, and it does not appear that they acted in
a manner inconsistent with natural justice in deciding
to make their award.

The basis of the award had already been settled by
the three arbitrators. The third arbitrator had indi-
cated his view that there should be an audit of certain
accounts of the respondent for the purpose of ascer-
taining whether further credits should be allowed to

him. These accounts were before the arbitrators. .

There is no suggestion that they indicated a right to
any credits which have been overlooked,—nothing
whatever to impugn the good faith of the two arbi-
trators in deciding that further delay was unnecessary.
The appeal must be allowed, and the order setting
aside the award discharged, with costs in all courts.

Appeal allowed with costs.
Solicitors for the appellant: Tupper & Grifin.

Solicitors for the respondent: Wilson, Senkler &
Bloomfield.
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THE DISTRICT OF NORTH VAN- .
‘COUVER (DEFENDANT).........cc0ueees % APPELLANT;

AND

THOMAS HENRY TRACY (Prain-

100:5 ) VU } RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF BRITISH
" COLUMBIA.

Oontract—Resolution by municipal corporation—Acceptance of offer to
purchase—Evidence—Written instruments—Statute of frauds.—
Hstoppel.

T. offered to purchase lands which the municipality had bid

in at a tax sale, and to pay therefor the amount of the
. arrears of taxes and coste, The council resolved to accept “the

amount of taxes, costs and interest” against the lands and
" authorized the reeve and clerk to issue a deed at that price.

Held, reversing the judgment appealed from, that, even if communi-
cated to T. as an accéptance of his offer, this resolution would
have raised no contract, on account of the variation made by the
addition of interest.

An instrument, which was never delivered to T, was executed by the
reeve and clerk of the municipality, in the statutory form of con-
veyance upon a sale for taxes, reciting the above resolution but
without a reference to any contract in pursuance of the resolution,
and about two months after the passing of the resolution, upon
receipt-of another offer for the same lands, the counecil resolved
to intimate to the person making the second offer *that the lot
had been sold to T.” b

Held, that these circumstances could not be relied upon as an admission
of a prior contract of sale.

Held, also, that, even if it gould be inferred that contractual relations
had been established between T. and the municipality, it did not
appear that there had been any written communications in respect
thereto made on behalf of the municipality and, consequently, the
alleged admissions'of a contract did not satisfy the Statute of
Frauds and could have no effect.

*PRESENT :—Sir Elzéar Taschereau C. J. and Sedgewick, Davies
Nesbitt and Killam JJ.
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l&PPE\AL from the judgment of the Supreme Court
‘of British Columbia, en banc, reversing the judg-
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Columbia, at the trial, and awarding the plaintiff such
damages as should be settled, on a reference, by the
registrar of the court.

The lands in question were advertised for sale for
delinquent taxes under R. 8. B. C. ch. 144, as amended
by 61 Vict. ch. 85, sec. 6 (B.C.) and were bid in by the
municipality, under the provisions of the statute. The
Act permits the municipality to sell property so bid in
and not redeemed within the prescribed time, by a
resolution sanctioned by a two-thirds vote of the coun-
cil, for such price as the resolution may specify. An
order was obtained confirming the sale under the pro-
visions of sec. 14 of the last mentioned statute, and by
the 15th section, the owner was entitled within a year
‘irom the date of the order, . e., from 8rd January,
1900, to redeem his land. There was no deed of the
land executed to the municipality, nor was there any
demand for such a deed made under secs. 15 and 16 of
the Act. While affairs were in this position, the
plaintiff wrote the following letter to the defendants:
“T understand that lot No. 1483 was sold for taxes at
the last sale and is now held by the municipality. I
would like to know the lowest cash price for it or, if
you will accept the taxes and costs to date, I will
pay that amount for the property,’

On receipt of the letter the “gouncil passed a reso-
lution, on 38rd September. 1902, as follows: * Letter
from Col. T. H. Tracy offering to purchase dist. lot
-number 1488, was received, and on motion of Coun-

v,
TracY.

cillor May, seconded by Councillor Erwin, it was -

resolved to accept for this property the amount of
taxes, costs and interest to this date against it, amount-
ing to $88, and the reeve and clerk were authorized to
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issue a deed for that price.” About 15th November,
1902, the reeve and clerk signed and sealed an instru-
ment dated 14th November, 1902, in the form of a con-
veyance at a tax sale to the plaintiff, but the instru-
ment was never delivered and was indorsed “not
delivered.” On the day of the execution of the instru-
ment, the clerk received a letter from Tracy, dated 18th
November, 1902, inclosing a certified cheque for $88,
and asking for a déed of the land. On 14th November,
1902, the owner’s agent wrote to the council stating
that he wished to redeem the property and asking to
be advised of the amount due. Thereupon the plain-
tiff’s cheque was returned to him, on 17th November,
1902, and on the 20th of the same month the land was
redeemed by the owner. On the 5th November, 1902,
another offer had been received from another person
proposing to purchase the land, and the council, on
considering it, resolved “to intimate to him that the
lot had been sold to Col. Tracy.”

At the trial the plaintiff’s action was dismissed,
and on appeal to the full court the trial court judg-
ment was reversed, Irving J. dissenting, and judg-
ment ordered to be entered for the plaintiff, the ambunt
of damages to be settled before the registrar. The pre-
sent appeal is taken by the defendant from the latter
judgment.

Riddell K.C. and Rose for the appellant. For want
of adeed and of the emand required by the statute, the
land, at the date of the resolutions, remained vested in
the owner and the municipality had no power to
make a sale of it. -The resolution was not under seal
(Municipal Clauses Act, R. S. B. C. ch. 144, sec. 26), and
it does not purpért to sell; it merely expresses a
willingness to sell on terms differing from those on
which the offer was made. No estoppel can arise in
consequence of the resolution subsequently passed in
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regard: to the second offer; it merely shews that the
council were in error 'as to the legal position of the
matter - Nor is any estoppel worked by the instrument
executed by the reeve and clerk, more particularly as, in
that document, the reeve and clerk are grantors, not the
corporation. It had no validity outside of the statute
and, it could not' operate under the statute as the
provisions of the statute had net been complied with
and it was ‘never delivered. McLaughlin v. Mayhew
(1) ; Phillips v. Edwards (2), and authorities there cited.
The receipt of the cheque was not made known to the
council till 8rd December, 1902.

The resolution is not a contract but merely an
expression of opinion of the councﬂ Jennett v. Sinclair
(8); and itisnot equivalent to a contract under the seal
of the company. Resolutions of a council will not
bind the corporation. Lindley on Companies (6 ed.)
vol. 1, p. 426 c.; Dunston v. Imperial Gas Light & Cuvke
Co. (4). A corporation will not be compelled to execute
a contract which it has been resolved shall be entered
into by it,as it is only bound by contract under seal.
Lindley on Companies, p. 270 (¢), (d) and. (¢) ; Mayor of
Ludlow v. Charllon (5), at p. 828 ; Wilmot v. Corporation
of Coventry (6) ; Taylor v. Dulwich Hospital (7); Carter
v.. Dean of Ely (8), at pp. 222 and 229; Mayor of
Ozford v.Crow (9) ; Houck v. Town of thtby (10); Siisby
v. Village of Dunnville (11).

A contract of sale is not effective unless.the name of
the vendee be therein inserted as vendee, and none
appears in this resolution. White v. Tomalin (12);
MecIntosh v. Moynthan (18), and cases therein cited.

(1) 2 Ont. W. R. 590. " (7) 1 P. Wm’s 655.

(2) 33 Beav. 440. ©(8) 7 Sim: 211.

(3) 10 N: 8, Rep. 392. (9) [1893] 3 Chy. 535.
4) 3 B. &Ad. 125. - (10) 14 Gr. 671,

(5) 6 M. & W. 815. (11) 8 Ont. App. R. 524.
(6) 1Y. & C. Ex. 518, (12) 19 O. R. 513.

(13) 18 Ont. App. R. 237.

4

135

1903
N e
DistrICT
oF NorTH
VANCOUVER
v,
TracY.



136

1903

gt
DristrICT
oF NorTH

SUPREME COURT OF CANADA. [VOL XXXI1V,

As no demand in writing was made the period
of redemption had not elapsed and the resolution

Vancovvee Was ulira vires of the council: consequently the

V.
TraAcCY.

defendants are not liable. Dillon on Corporations
(4 ed.) sec. 447; Brice on Ultra Vires (8 ed.) p. 145;
The British Mutual Banking Co. v. Charnwood Forest
Railway Co. (1), at p. 719. No corporate body can be
bound by estoppel to do something beyond its corpo-
rate powers. See also Mayor of Kidderminster v. Hard-
wick (2), and the cases there considered, and Mayor of
Ozford v. Crow (8).

Davis K.C. for the respondent. The view taken by
the Chief Justice at the trial, dismissing the action
on the ground that an ordinary tax deed should have
been given by the municipality, i§ entirely erroneous.
The' plaintiff was not entitled to a tax deed but to a
deed of property owned by the municipality.

The municipality had authority to sell or to agree
to sell the land in question to the plaintiff, because it
was ‘‘not redeemed within the specified’ time,”
the year referred to in section 15, which had elapsed.
Bven if # specified time ” includes not only the year
but the time up to and until a demand in writing, then
the latter provision was not intended to and does not
apply in a case where the municipality has itself pur-
chased at its own tax sale. This provision is'merely to
give the municipality notice that the purchaser at the
tax sale intends to insist upon his purchase instead of
abandoning it. The provision is not in any way for the
benefit of the purchaser ; it is simply for the information
of the municipality and to prevent conveyances to
purchasers who may possibly have decided to abandon
purchases. There is no particular form of demand in
writing required, anything is sufficient which clearly

(1) 18Q. B D. 714. | (2) L. R. 9 Ex. 13,
(3) [1893] 3 Ch. 535.
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intimates that the purchaset intends to insist upon his
purchase and to acquire title. No notice could be
clearer in this direction than the notice that the
municipality has actually sold the land to a third
person and has instructed the clerk to perfect the title.

The resolution of 3rd September was passed by
virtue, not only of the statute, but also of the by-law
passed authorizing the tax sale, which was under seal,
and, as the council may act by resolution, this resolu-
tion has the same effect as if it was also under seal.

The offer of the plaintiff was, it is true, the amount
of the taxes and costs, and the resolution refers to
taxes, costs and interest, but interest is really part of
the taxes and there can be no doubt that the resolution
was intended as an acceptance of the offer. All parties
understood taxes and costs to be the same as taxes, inter-
est and costs. This is put beyond all question by the
entryin the minute book of 5th November, which shews
that the parties were ad idem and that the sale was
made to the plaintiff. ‘ '

But if this is not so, then the contract consists, on
the part of the. council, in the resolution of the 8rd
September, which is in writing signed by the reeve
and having the same effect by virtue of the by-
law as if it were itself under seal. The offer con-
tained in this resolution was at once communi-
cated to the plaintiff and accepted by him orally,
and subsequently in writing by his letter of the 13th
November containing a marked cheque for the amount
of the purchase price. The deed drawn up by the
clerk, though in a wrong form, has the corporate seal
of the municipality attached. The effect of the reso-
lution was to close the whole matter asif it were a by-
law duly passed and voted on by the people for the
purpose of conveying land and instructing the reeve
and clerk to carry out the deal by executing the deed ;
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it put it beyond the power of the municipality to
further deal with this land, and all that remained for
it to do was to see that the reeve and clerk did as they
were instructed and executed the deed.

This being so, there has clearly been on the part of
the municipality a breach of contract, and one for
which they must be responsible in damages. The
vendor could have obtained a title but meglected or
refused to do so, and by its own action was prevented
from being able to carry out the contract; conse-
quently ordinary damages should be given. Simons
v. Patchett (1) ; Engellv. Fitch (2); Bain v. Fothergill
(8) ; Rowev. School Board for London (4). The munici-
pality are in the position of an individual who, having
obtained the option, has entered into an agreement to
sell property to a third person, but who, although per-
fectly able to acquire a good title and transmit same
to his vendee, deliberately choose to refrain from taking
advantage of the option and .obtaining a title to the
property. TInder these circumstances damages should
be awarded.

The judgment of the court was delivered by : -

KinraM J—We are all of opinion that there was
not sufficient proof of a contract of sale of the land in
question by the defendant municipality.

The plaintiff made an offer to purchase the land for
the taxes and costs.

Upon that offer being laid before it, the council
passed the following resolution :

Letter from Col. T. H. Tracy offering to purchase district lot Noe
1483, was received, -and on .motion of Councillor May, seconded by
Councillor Erwin, it was resolved to .accept for this property the
amount of taxes, costs and interest to this date against it, amounting
to $88, and the reeve and clerk were authorized to issue a deed for
that price. -

(1) 7 E. & B. 568 at 572. (3) L. R. 7"H. L. 158,
. (2) L. R. 4 Q. B. 659, (4) -36 Ch. D. 619.
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Even if communicated as an acceptance of the offer
made, this would have raised no contract on account
of the addition of interest. It is not shown that, under
this resolution, a counter offer in its terms was made
to the plaintiff =~ 'So far as the evidence goes, it
was a mere expression of the willingness of the coun-
cil to accept the sum it named and an authority to the
officers of the municipality to make the conveyance.

The provisions of the statutes and the by-law author-
izing the municipal council to sell such property “ by
a resolution sanctioned by a vote of two-thirds of the
council” can only be interpreted as specifying the
method by which the enactment of the governing body
giving aunthority for such a sale should be made. Until
acted on the plaintiff acquired no rights under it. So
far as he was concerned it could have been rescinded
or modified at the pleasure of the council. It did not
constitute an agreement, or even an offer the acceptance
of which could create an agreement.

About two months after the passing of the reso-
lution just mentioned, upon receipt of an offer from a
Mr. Diploch for the land, the council “ resolved to inti-
mate to him that lot had been sold to Col. Tracy.”
This is relied on as an admission of a prior contract of
sale. While it is impossible to say that it is not
evidence which might be more or' less cogent, accord-
ing to circumstances, it does not appear to us that it
should be relied on as sufficient proof that, as a matter
of fact, the parties had really contracted with each
other in the terms of the previous resolution. It seems
difficult to believe that any communications consti-
tuting a contract would not have been formally proved
if they had existed, and it would be unsafe to rely on
the latter resolution as proving such communications
as a court of law would have held to constitute a con-
tract.
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The instrument executed by the reeve and clerk of
the municipality recited the resolution authorizing a

Vancouver Sale, but not a contract in pursuance of the resolution.

LR
TrACY.

Killam J.

It was in the statutory form of conveyance by the
officers upon a sale for taxes. It did not purport to be
the act or grant of the municipality. Admittedly it
was not delivered. It was, no doubt, intended to take

‘effect, upon payment of the purchase money, as the

conveyance authorized by the resolution. But as a
memorandum in the hands of the municipal officers,
it did not evidence the existence of a prior binding
contract between the municipality and the plaintiff

There is a further point which appears to me to be,
if possible, even stronger against.the plaintiff’s right
to enforce his alleged contract. Even if we could feel
justified in inferring that, as a matter of fact, the con-
tractual relation had been entered into, it is not shown
that this was done by any written communication on
behalf of the municipality, and the alleged admissions
of a contract do not satisfy the requirements of the
Statute of Frauds. The deed of the officers, as already
stated, contains no admission of a prior existing con-
tract, written or verbal, and the resolution to inform
Mr. Diplock that the land had been sold to the plain-
tiff made no reference to the prior resolution or to the
terms of -sale-and is not sufficiently connected with
the previous resolution to involve an admission of a
sale on those terms. "

It is unnecessary to refer to any of the other points
argued before us.

The appeal should be allowed and the order dismiss-
ing the action restored, with costs here and in the court

below.
- Appeal allowed with costs,

Solicitors for the appellant: MePhillips & Williams.
Solicitors for the respondent: Davis, Marshall &
Macneill.
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THE MUTUAL RESERVE FUND 1903

LIFE ASSOCIATION (DEFEND- ¢ APPELLANTS; sNov. 16.
ANTS) ceviiniiirnreranraniensvanernennesnnnns —
AND
ELIZABETH DILLON (PLAINTIFF)...... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO,

Appeal—New trial—Alternative relief.

Where the plaintiff obtains a verdict at the trial and the defendant
moves the Court of Appeal to have it set aside and judgment
entered for him or in the alternative for a new trial, he cannot
appeal to the Supreme Court if & new trial is granted.

APPEAL from a decision of the Court of Appeal for
Ontario (1) setting aside a verdict for the plaintiff at
the trial and ordering a new trial of the action.

The plaintiff, as widow of one John Dillon, brought an
action on a policy held by the latter in the defendant
company at the time of hisdeath. At the trial, after the
evidence wasall in, counsel for the defendants moved to
have the case withdrawn from the jury and the action
dismissed, contending that the uncontradicted evidence
prevented the plaintiff from recovering. This was
refused and the case went to the jury who answered
all the questions submitted in favour of the plaintiff and
judgment was entered for her accordingly. Defend-
ants then appealed to the Court of Appeal asking for
judgment or a new trial. The Court of Appeal ordered
a new trial and the defendants appealed to the Supreme
Court for the greater relief previously demanded.

* PreseNT :—Sir Elzéar Taschereau C.J. and Sedgewick, Girouard,
Davies and Killam JJ.

(1) 5 Ont. L. R. 434.
11 -
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Lucas (Wright with him) for the respondent, moved
to quash the appeal on the ground that the judg-
ment appealed from was not final and that the discretion
of the Court of Appeal in granting one of the two
remedies sought could not be reviewed.

Aglesworth K. C. contra, contended that the judg-
ment was final as the case would be at an end if the

‘appeal was successful. Also, that if the appeal was

from the order for a new trial it was clearly given in
the Act.

The judgment of the court was delivered by:

THE CHIEF JUSTICE.—The respondent moves to quésh ,
this appeal upon the ground that the judgment appealed
from is not a final judgment within the meaning of
the Supreme Court Act. Under section 24 of the said
Act an appeal is given from final judgments only, and
section 2, subsection “e”- enacts that the expression
“final judgment” means any judgment, rule, order or
decision' whereby the action, suit, cause, matter or
other judicial proceeding is finally determined and
concluded.

The action is one brought by the respondent against
the appellants to recover the sum of $2,000 on a policy’
of insurance.

"Upon the findings of the jury, the presiding judge
having previously refused appellants’ application for
the dismissal of the action, judgment was directed to
be entered for the respondent for the sum of $1,905.24.

From that judgment the present appellants appealed
to the Court of Appeal for Ontario and in their reasons
of appeal reiterated their contention that there was no
case for the jury, and that the action should be dis-
missed, and, in the alternative, that a new trial should
be granted. The court ordered a new trial.
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The respondent, though she loses thereby the benefit 1903
of the verdict that she had recovered, does not appeal glummm
from that judgment, as she undoubtedly would have Foxn Lise

had the right to do since the amendment to the 4$5°CTATION
Supreme Court Act of 1891, 54 & 55 V. c. 25,sec. 2. But Drmrow.
singular to say, it is the appellants who, though they The Chief
obtained from the Court of Appeal one of the alterna- Justice.
tives they prayed for, would now contend that they
are aggrieved by that judgment, because, they argue,
the court should have granted the other of their
alternative demands, and should have dismissed the
respondent’s action. They, on the one hand, hold on
tothe judgment granting them their demand for a new
T ~her hand, would ask us to set it
ition that we should enter a judg-
ction, and that should we dismiss
laJin the benefit of the order for a

.

that this is not an appeal from a
n the meaning of that word under
ct. No appeal lies from a judg-
to dismiss or to nonsuit plaintiff.
mination whatever in the judg-
Appeal, that the appellants com-
tv. Brinkerhoff (1) ; Grant v. Phe-
 louis Iron Mountain and Southern
‘;hem Express Co. (8); Ex parte
w v. Toledo & Ohio Central Rail-
. Spaulding (6); St. Clair County
@7 cannot and do not appeal from
¥ a new trial.

e allowed the appeal and dismis-
rould put an end to the litigation.

(4) 108 U, 8. R, 237.
'i (5) 146 U. 8. R. 536.
} (6) 46 N. Y, 556.
) 18 Wall. 628.

|
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1903 But, as we said in Barrington v. The Scottish Union
Muroar  and National Ins. Co. (1), that is not the criterion of
F%;ERIY;E the jurisdiction of this court; that is mistaking the
ASSOUIATION oxit door for the entrance door of the court. Our juris-
Durox.  diction does not-depend upon the judgment that we
The Chief Might possibly give, but upon the judgment that has

Justice:  heen given by the court appealed from.

The appeal is quashed ; no costs, as the respondent
should have moved in limine.

Appeal quashed without costs.

Solicitors for the appellants : MacMurchy, Denison &
h Henderson.

Solicitors for the respondent: Lucas, Wright &
McArdle.

(1) 18 Can. 8. C. R, 615.
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WILLIAM PRICE (INTERVENANT)......APPELLANT; 1903
*Oct. 13, 14.

AND *Nov. 30.
OSCAR WILLIAM ORDWAY (PLaIN- —
TIFF CONTESTING)....useeereeesas ceoneon.. | EESPONDENT.

CHARLES VEILLEUX (DEFENDANT)...APPELLANT;

'AND
ORGAR WILLTAN ORDVAY (| e,

ON APPEAL FROM THE SUPERIOR COURT, SITTING IN
REVIEW, AT QUEBEC.

Contract—Deceit and fraud— Rescission — Buidence—Concurrent findings
of lower courts—Duty of second court of appeal.

A sale of timber limits to the plaintiff was effected through a broker
for a price stated in the deed to be $112,500, but the vendor
signed an acknowledgment that the true price, so far as he was
concerned, was $75,000. Af the time of the execution of the
deed a statement was made shewing how the purchase money
was to be paid and the vendor signed an agreement that
out of the balance of the $112,500, viz. $46,502.02, the plain-
tiff was to get $37,500, 4.e., the amount of the difference between
the true price and that mentioned in the deed. The vendor
refused to pay over this $37,500 on the ground that the plaintiff
and the broker had conspired together to deceive him as to the
actual price to be obtained for the limits, and that the sale was
not in fact to the plaintiff for $75,000 but to the plaintiff’s prin-
cipals, the grantees in the deed, for the full consideration of
$112,500, and that the plaintiff and the broker were acting fraudu-
lently and seeking by deceit and artifice to deprive him of the
full price at which the sale had been effected. In an action to
recover the $37,500 from the vendor :—

*PRESENT :—8ir Elzéar Taschereau C.J. and Sedgewick, Girouard,
Davies, Nesbitt and Killam JJ,
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Held, affirming the judgments appealed from, that the acknowledge-
ments signed by the vendor settled the rights of the parties unless
there was very strong evidence to the contrary and, as there was
no such evidence and as the circumstances as found by the
courts below, tended to shew that plaintiff was entitled to the
money in dispute as the natural result of the transactions between
the parties, the case was one in which a second court of
appeal would not be justified in disturbing the concurrent find-
ings at the trial and of the court appealed from.

APPEALS by the intervenant and the defendant from
the judgments of the Superior Court, sitting in review,
at Quebec, affirming the judgments of the Superior
Court, District of Quebec, maintaining the plaintiff’s
action with costs and dismissing the intervention of
the appellant, Price, with costs.

The circumstances of the case, in respect to both
appeals, are as follows: —The detendant, Veilleux, was
the owner of timber limits on the Portneuf river,
having an approximate area of three hundred miles.
These limits had been purchased at a Government
sale by Veilleux, who found difficulty in paying for
them, and ultimately borrowed money from a Mr-
Amyot for that purpose. Amyot on making the loan
took a title to the limits giving Veilleux a right to
redeem them within a limited time. This time being
about to expire, Veilleux applied to the Hon. L. P.
Pelletier to assist him in finding a purchaser for his
limits. Mr. Pelletier saw Mr. Price who agreed to
advance one-half of $2,000, the necessary sum to obtain
an extension of time from Amyot, if Pelletier would
advance the other half, and go into the transaction on
joint account. This was agreed to, and on the 1st
March, 1902, an agreement was entered into between
Veilleux and Price, represented by Pelletier, to the effect

. that, in consideration of Price advancing $2,000 to obtain

a six months’ extension of time for redemption, Veilleux
transferred to him all right of property in the limits, and
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authorized a sale for not less than $200,000; and that in
the event of sale, after payment of Amyot and all expen-
ses, the balance should be divided between Veilleux and
Price. By memorandum at the bottom of the agreement
signed by Pelletier and Price, it was stated that Price
was acting in the joint interest of himself and Pelletier,
who was entitled to one-half of any profit which should
be made out of the transaction. The $2,000 having
been paid to Amyot, a subsequent agreement was
entered into on 8th May, 1902, by which the People’s
Bank of Halifax, with the consent of Price, paid Amyot
in full and took over the limits to secure the payment as
well of $36,000 paid by the bank to Amyot, as of
$11,660.28 previously due by Veilleux to the bank,
also of $2.100, repaid to Price, and of the sums
necessary to be paid to the Crown Lands Department
to obtain the transfer of the limits to the bank, and it
was agreed that until 1st November, then next, Veilleux
might redeem the limits on paying the amount due to
the bank, otherwise the limits to remain the property
of the bank, and further that Veilleux should deal
with the limits only with the written consent of Price.

Veillenx had for a considerable time employed
Boulanger, a broker at Quebec, in the effort to dispose
of his limits, and had given Boulanger reports, plans,
etc., and, in fact, constituted him his agent for the sale
giving him his entire confidence. On the 17th May,
1902, Boulanger made an offer tosell at $75,000, subject
to a 5 per cent commission in his favour, which was
accepted by Veilleux on 19th May. The acceptance
was made after considerable discussion with Boulan-
ger, in which Boulanger represented to both Veilleux
and Pelletier that this was the largest sum obtain-
able, and that asking $100 more would prevent
the transaction being carried through. On the 2nd
July, 1902, Veilleux, Boulanger, Ordway, Webster, the

"
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local manager of the People’s Bank of Halifax, and Pelle-
tier, the solicitor for the People’s Bank of Halifax, met
atthe Quebec Bank in Quebec for the purpose of carrying
out the transaction and a deed of sale by Veilleux to C.
P. Easton & Co., (Ordway’s principals,) of the limits in
question, prepared by a notary named Sirois, under
Ordway’s instructions, wassubmitted and discussed, the
price of sale being stated in the deed as $112,500, dis-
tributed as follows: to the People’s Bank of Halifax
$51,844.98, to the same bank in payment of advances
$1,200; to Boulanger, for his commission $3750; to
Price, $9208, and to Veilleux, the balance, $46,502.02.
This deed was not finally executed that day, but was
discussed and settled as to its terms and signed, as a
draft by all the parties except the Quebec Bank and
they then adjourned till next day, Ordway meanwhile
obtaining from Veilleux the following acknowledg-
ment : ‘ Quebec 2nd July, 1902. O. W. Ordway, Esq.,
Quebec. Dear Sir,—Out of an amount of $46,502.02,
which I will receive from the Quebec Bank for my
limits, in virtue of the deed before L. P. Sirois, and
signed by me today, it is understood that you get
$37,500 and I keep the balance.’

On the night of 2nd July, Pelletier was informed
that the real price was not $75,000, as represented by
Boulanger, but was in fact $112,5600, and that the
difference, $87.500, was to be divided between Ordway,
Boulanger and another person. Boulanger had repre-
sented that the purchaser desired to state in the deed
a price higher than the real price paid, for the purpose
of giving an apparently larger value to the limits, and
that the $37,500 difference was for the purpose of
acquiring additional limits in the vicinity.

The same parties met again on 3rd July when the
deed was signed and the cheques paid to all parties
except Veilleux, the amount of money, $46,502 02,
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coming to him, being placed to his credit in the books
of the Quebec Bank. He then gave the bank a cheque
for $16,025.81, his indebtedness to it, reducing the
balance at his credit to $30.476.21. Ordway asked
Veilleux for a cheque for the $37,500 mentioned in the
memorandum of the previous day, but Veilleux, to
whom the above information had been communicated,
refused to pay Ordway any sum whatever. Ordway
then took the action against Veilleux with an attach-
ment of the moneys in the hands of the Quebec Bank.

The appellant, Price, intervened in the actions
alleging his agreement with Veilleux and the transac-
tions which had taken place, claiming $18,500 as half
of the $37,500 in addition to what he had already
received and contesting the plaintiff’s claim.

On issues joined upon the merits, the parties went
down to trial and, on his appreciation of the evidence,
the trial judge maintained the plaintiff’s action,

declared the attachment binding and dismissed the

intervention with costs. Both defendant and inter-
venant inscribed in review, unsuccessfully, and they
now appeal from the judgments of the Court of Review»
affirming the above mentioned judgments of the
Superior Court.

. Stuart K.C. and L. P. Pelletier K.C. for the appel-
lant, Price.
L. P. Pelietier K.C. for the appellant, Veilleux.
Bédard K.C. and Alex. Taschereau K.C. for the
respondent.

The judgment of the court was delivered by :

G1ROUARD J.—This appeal involves only questions
of fact decided by two courts. There is undoubtedly
contradictory evidence, but two courts have found
one way, although the reasons given by the judges do
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not all agree. There is some oral evidence in support
of the judgment appealed from, but the written evi-
dence is still stronger. The notarial deed of sale of
the 8rd July, 1902, which was actually signed by the
parties the day previous, fully explains the price paid
by C. P. Easton & Co. for the Veilleux timber limits,
namely $112,500, as follows :

To the People’s Bank of Halifax, amount advanced. .........$51,844 98
To the same for transfer bonus ........vevvervaeveeriivennnnnnnenn.. 1,200 00
To Boulanger for his commission of 5 per cent resenreanes 3,750 00
To Messrs, Price & Pelletier, for their share of the proﬁts on

the sale....ccccevrerenenniness et arrnt et v sare e peassraens 9,203 00
To Veilleux, the balance..ccc.c.cvcvisreirireceevevneinnne.....46,502 02

$112,500 00

On the 2nd July, at the same time that the said

notarial deed was signed by all the parties interested,
the respondent Veilleux, one Boulanger, timber limit
broker and jobber, and Mr. Webster, manager of the
People’s Bank of Halifax, signed a short note addressed
to Mr. Price in which they acknowleged
that the purchase price of the Veilleux limits which is put down in the
deed to C. P. Easton & Co. as $112,600 is only $75,000 as far as Mr.
Veilleus is concerned.
Previously, on the 17th May, Boulanger wrote Veil-
leux offering him $75,000 for his timber limits, which
offer he accepted by letter on the 19th May, agreeing
further to pay him 5 per cent commission on the
amount of the sale. Messrs Price and Pelletier were
only interested in this sale.

Fraud has been charged by the appellants against
Boulanger and Ordway, but I must confess I fail to see
it on the part of any one. Ordway had personal deal-
ings with Boulanger only. The latter was not the
agent of Veilleux, although he was to receive a com-
mission from him. On the 18th June, Mr. Pelletier,
acting for Veilleux and Mr. Price, signified their con-
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sent to accept $475,000 for the Veilleux limits from

Boulanger “or his clients.” The latter evidently
were not Veilleux and his friends, but Ordway, and
ultimately as it turns out C. P. Easton & Co., lumber
merchants of Albany, who paid the money and got the
title. It was only at that time that Ordway and
Easton & Co. appeared on the scene. Boulanger told
Veilleux and Pelletier that he could not get more than
$75,000. That was perfectly true. Easton was
unknown to them and of course Ordway wished to
make his little pile and keep the name of the real pur-
chasers a secret. I do not see anything frandulent or
wrong about this.

But even if all the transactions were not open and
strictly honest, Mr. Pelletier became aware of their
nature on the evening of the 2nd July before the said
deéd was signed by the notary and the purchase money
distributed ; he admits it in his evidence, and notwith-
standing this knowledge he allowed that distribution
to take place in the presence of all parties in accord-
ance with the stipulations of said deed, without any
protest or objection on his part. The appellants, who
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were represented by Mr. Pelletier, are therefore estopped

from alleging fraud. There was full acquiescement.

I cannot understand that Mr. Pelletier did not know
the full nature of the transactions, when the deed was
signed by the parties on the 2nd July. On reading
the following document which was prepared by him
and signed by Veilleux immediately after, one would
suppose that he knew or at least should have known

the nature of the transactions.

QuEBEC, 2nd July, 1902,
0. W. Orpwax, Esq., Quebec. ‘

DErar Sig,—Out of the amount of $46,502.02 which T will receive
from the Quebec Bank for my limits in virtue of deed before L. P.
Sirois, and signed by me to-day, it is understood that you get $37,500

and I keep the balance.
CHARLES VEILLEUX.
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The deed shews that this amount of $46,502 was
the balance remaining as profits to be divided between
Veilleux and Ordway, all other claims having been
settled, especially the claim of Mr. Price which was to
be divided between himself and Mr. Pelletier. It was
always understood that Mr. Veilleux would get about
an equal share of the profits and that is the reason why
he, as depositor of the money in the bank, promised to
pay to the respondent $37,500, he keeping $9,208 for
his share of the profits.

The acknowledgment of Veilleux settles the rights’
of the parties and very strong evidence would be
required to set it aside. Not only is there no such
evidence, but all the circumstances of the case tend to
shew that it was the natural result of the dealings and
transactions between the parties. It is therefore one of
those cases, in my opinion, where a second court of
appeal would not be justified in disturbing the find-
ings of facts of the trial judge who had an opportunity
of seeing the witnesses, approved as they were in very
clear language by the judges in review. The appeals
both of Veilleux and Price should therefore be dis-
missed with costs.

Appeals dismissed with costs.

Solicitors for the appellant Price: Caron, Pentland,
Stuart & Brodie.

Solicitors for the appellant Veilleux: Drowuin, Pelle-
tier & Baillargeon.

Solicitors for the respondent : Fz'tzpatrick, Parent,
Taschereau, Roy & Caron.
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BERNARD J. COGHLIN (DEFEND- % APPELLANT : 1008
ANT) ceviiiiiinnvranee sl e ereneenees | ’ *Oct. 16.
" AND "Nov. 30.
LA FONDERIE DE JOLIETTE, )
(PLAINTIFFS) ..ovvrirrinnveneninnnnen. % RESPONDENTS ;

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Breach of contract—Damages—Evidence—Discretionary order by judge at
trial—Interference by Court of Appeal.

The trial court condemned the defendant to pay $122.50 damages for
breach of contract for the sale of goods but, in view of unneces-
sary expenses caused in consequence of exaggerated demands by
the plaintiffs, which were rejected, they were ordered to bear half
the costs. On an appeal by the defendant, the Court of King’s
Bench varied the trial court judgment by adding $100 exemplary

damages to the condemnation and giving full costs against the
defendant.

Held, reversing the judgment appealed from, that in the absence of
any evidence of bad faith or wilful default on the part of the
defendant, there was no justification for the addition of exemplary
damages nor for interference with the judgment of the trial
court.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, modifying the judgment of the
Superior Court, District of Montreal, by increasing the
amount of the verdict against the defendant and
ordering him to pay all the costs of the action, part of
which costs had been imposed npon the plaintiffs by
the trial court judgment.

The questions at issue on this appeal are stated in
the judgment now reported.

Béique K.C. and Lafleur K.C. for the appellant.
Renaud K.C. for the respondeuts.

+PRESENT :—S8ir Elzéar Taschereau C.J. and Girouard, Davies,
Nesbitt and Killam JJ.
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1903 The judgment of the court was delivered by :
CogHLIN
LaTFovperre  OTROUARD J.—I1 g’agit de savoir si I'intimée a droit
D JOLIETIE. 3 yne somme additionnelle de $100 pour dommages-
Girovard J. intéréts résultant de 'inexécution d’une vente de mar-
chandises. '

Voici les faits en peu de mots. Durant l'hiver
de 1899, l'intimée donne deux commandes 4 1'appel-
ant, 'une pour des dents de herse livrables dans un
délai déterminé, et 'autre pour des pitces de fer et
d’acier devant servir a la fabrication de faucheuses,
riteaux et machines agricoles, livrables sans qu'aucun
délai ne fat fixé. Ily a eu, dit I'intimée, retard dans
la livraison et la qualité des dents de herse, et défaut
de livraison en temps opportun des pidces de fer et
d’acier. De 14 deux actions; la premiére intentée par
Pappelant contre l'intimée, & ce qu'il parait, en recou-
vrement du prix de vente, savoir $948.21, et l'autre
celle que nous sommes appelés a décider.

Je dis 4 ce qu'il parait; nous n’avons en effet que
les dires des parties et l'affirmation des juges; mous
n’avons pas la déclaration, ni les plaidoyers, pas méme
les jugements qui furent rendus dans cette cause.

Une longue enquétn s’en suivit, couvrant trois cents
pages d’impression. L’action de Coghlin fut déboutée
par les deux cours, Ce jugement était sans appel
ultérieur, lemontant demandé ne permettant pas d’aller
plus loin. '

De son cété, et sans attendre la fin de ce procés,
Pintimée réclama $3,083.50 a titre de dommages-
intéréts résultant du retard de la livraison et de la
mauvaise qualité des dents de herse et du défaut de
livraison des piéces de fer et d’acier en temps opportun.
La preuve faite dans la premiére cause fut mise aun
dossier de consentement, et une preuve nouvelle, cou-

* yrant quatre-vingts pages imprimées, fut ajoutée. La
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cour supérieure (Fortin J.) a accordé $122.50 & raison 1903
de la mauvaise qualité et de la livraison tardive des Cosmirx
dents de herse et renvoya I'agtion quant au surplus, L Foxvesiz
Enfin, comme le savant juge était d’opinion qu’au®® JOLIRTTE.
moins la moitié des frais d’enquéte avait été occa- GirouardJ.
sionnée par la tentative infructuemse de la demande-
resse de prouver les items de dommages qui lui étaient
refusés, elle fut condamnée & supporter la moitié des
frais d’enquéte. L’intimée seule en appella & la cour
d’appel qui lui accorda $100 de plus du chef des
dommages rejetés et partant tous les frais d’enquéte.

Voici le texte du jugement :

Considérant que l'appréciation du contrat fait entre les parties
relativement & ces pidces de for et d’acier, a été faite & la cour supé-
rieure dans une cause intentée par I'intimé contre I’appelante pour le
prix des dites pidees de fer et d’acier et que la cour a déeidé que I’in-
timé était en faute pour n’avoir pas livré les dites marchandises en
temps opportun, et en conséquence a refusé le prix ;

Considérant que ce jugement de la cour supérieure a été confirmé
par la cour d’appel ;

Considérant que la preuve faite dans la dite cause en recouvrement
du prix a été de nouveau soumise dans la présente cause avec une
preuve additionnelle ;

Considérant qu’il n’y & pas lieu dans l’appréciation que cette cour
fait de la preuve de rendre une décision différente de celle qui a été
donnée dans la premidre cause sur la question de responsabilité ;

Considérant que 'intimé était responsable de la mon-livraison des
dites pidces de fer et d’acier en temps opportun, il est en conséquence
passible des dommages résultant de I’inexécution de son obligation ;

. Considérant que l'appelante a établi' des dommages que la cour
évalue & cent piastres, ete,

La cour ne nous dit pas comment elle est arrivée a
~établir ce montant de dommages. Nous avons cepen-
dant l'opinion de M. le juge Hall, 1a seule au dossier,
qui est plus explicite:

While therefore it is evident that plaintiff did sustain & damage by
defendants’ delay in supplying the iron and steel for the mowing

machines and rakes, yet the evidence in regard to it is too vague and
irrelevant to serve as the basis of a judgment some of it pointing to
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1903  alleged features of damage which are too remote and hypothetical to.

Co:;;m establish a legal liability, and the rest being indefinite as to quantity,

v identity and actual expenditure.

]I;; ggggf;gz Under these circumstances, the learned trial judge came to the con-
clusion to dismiss altogether this branch of the claim, evidently
Girouardd. feeling that the adjudication in the previous case did not control the
present one, and apparently not sharing the views expressed in the
previous judgments as to the defendants being in defaunlt. Asabove
stated, I think we must consider that there is a kind of chose jugee
between the parties on this point and that being the case and the
evidence not warranting a speecific condemnation for damages in con-
nection with the iron and steel plates, I would be of opinion to
recognise the latter claim in principle,—by allowing a sum of say $100
as exemplary damage for these items ; to maintain the appeal with
costs and reform the judgment by increasing it to $222.50 with full

costs in the Superior Court.

L’appelant appelle de ce jugement & cette cour, ol
il se plaint uniquement de I’addition des $100 et des
frais d’enquéte, n’ayant pas appelé du jugement de la
cour de premidre instance. Je ne puis comprendre
comment la cour supérieure ou la cour d’appel, pou-
vait invoquer un jugement ayant presque 1’autorité de
la chose jugée, dit-on, lorsqu'il n’est pas au dossier. Si
les tribunaux inférieurs ont pu en constater le jugsé,
nous n’avons ancun moyen de le faire et nous devons
rendre jugement sur les piéces et documents qui sont
devant nous. Méme si ce jugement était devant nos
yeux, doit-on en conclure plus qu’il ne semble com-
porter, savoir que le prix de vente ne pouvait étre
demandé.

Le juge a quo est d’avis qu'aucun délai n’avait été
fixé dans le contrat intervenu pour la livraison des
pidces de fer et d’acier et que 'appelant avait fait toute
la diligence possible pour les livrer. La cour d’appel
admet qu'un délai fixe n’avait pas &té stipulé; elle
ajoute qu’alors la livraison devait se faire en temps
opportun, ce qui je suppose veut dire en temps utile
ou raisonnable. Cette raison était probablement suf-
fisante pour refuser le prix de vente, point que nous
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n'avons pas & examiner. L’intimée avait besoin de ces - 1903

articles & temps pour profiter de la saison d’affaires de COGHLIN
1899, s'ils sont arrivés trop tard pour en tirer profit, ilLa FoxpERIE
est peut dtre raisonnable qu'elle ne soit pas tenue de”® T
les prendre et d’en payer le prix. Mais autre chose est GirouardJ.
I'action réclamant des dommages-intéréts. L’appelant

peut-il étre considéré en faute s'il a fait toutes les dili-

gences possibles pour les obtenir, car I'intimée savait

qu'il devait les faire fabriquer ailleurs? Le juge @ quo

n’a pas de doute sur ce point et la cour d’appel n’en

dit rien; elle se contente de se retrancher dans son
premier jugement qui ne décide rien au sujet de la
responsabilité pour dommages-intéréts. S'il y a eu
diligence—ce qui me paralt prouvé—il me semble

quil ne peut y avoir faute donnant ouverture 3 des
dommages-intéréts. Mais supposons méme que I'ap-

pelant n’ait pas fait diligence et qu'il fiit en faute,

quels dommages doit-il payer? Il n'est pas de
mauvaise foi; il n’est pas méme soupconné de man-

vais vouloir envers l'intimée qui, dans sa décla-

ration, n'invoque que la non-exécution de son con-

trat en temps opportun par sa faute ou négligence;

rien dans sa conduite ne frise le délit ou le quasi-délit

ot le tribunal a une grande latitude pour appécier et

estimer les dommages. Tous les juges semblent d’ac-

cord sur ce point. Alors, il n’est pas passible & tout
événement de dommages exemplaires qui paraissent
cependant avoir été accordés par la cour d’appel. Les

seuls dommages-intéréts que l'intimée peut réclamer
doivent étre existants, certains et spéciaux, et non dou-

teux, éventuels ou vagues, ceux qu'on a prévusou que

Pon a pu prévoir et qui sont une suiteimmédiate et di-

recte de I'inexécution de la convention, ainsi qu’il est

porté aux articles 1065, 1073, 1074 et 1075 du code

civil. Comme tous les commentateurs ’enseignent,

le demandeur doit établir qu’il a souffert des domma-
12

%
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ges réels, en constatant le gain, dont il a été privé, et
la perte qu’il a subie. La détermination du montant

Vs A . . a . . .
La Fonprrie €Xact peut étre difficile ou méme impossible pour lui;

DE JOLIETTE.

——

Girouard J.

la cour peut alors le faire d’aprés les rdgles de I'équité
et accorder des dommages nominaux, ce qui n’est pas
la méme chose que des dommages exemplaires. Mais
il faut alors que l'existence des dommages soit incon-
testable. C’est le principe qui fut consacré par cette
cour, confirmant les deux cours provinciales dans The
Corporation of the County of Ottawa v. Montreal, Ottawa
& Western Railway Co. (1), particulidrement aux pages
205, 207 et 211. Cette jurisprudence fut d’ailleurs
suivie par plusieurs autres arrdts de tous les tribunaux
de la province de Québec, entr’autres,Lepage v. Girard
(2), confirmé en revision et en appel (3).

L’intimée a-t-elle prouvé qu’elle a réellement souffert
des dommages ? La cour d’appel reconnait que cette
preuve existe, sans en avoir constaté le montant. La
cour l'a fixé pour elle, ce qu’elle pouvait faire si des
dommages spéciaux sont prouvés. Quelle était la
nature de cesrdommages ? C’est ce que la cour ne dit
pas. D’aprés quelle base, a-t-elle pu en fixer le mon-
tant 2 C'est ce qui n’apparait pas non plus. M. le
juge Hall nous en donne sans doute le secret, lorsqu’il
déclare que des dommages spéciaux n’ont pas été
prouvés, mais qu’il y a lieu d’accorder des dommages
exemplaires. Dans sa pensée c’est probablement un
dommage nominal qu’il avait en vue. Mais comment
cette conclusion é&tait-elle possible dans les circons-
tances, telles qu’il les apprécie? §'il eut déclaré qu’il
existait des dommages spéciaux ou appréciables, et
que de ce chef la cour accordait un montant nominal,

(1) 26 L, C. Jur. 148 ; M. L. R. (3) See Mulcatr v. Jubinville 23
1Q.B.46; 14 Can. S. C.R.193. L. C. Jur. 165.
(2) 4 R. L. 554,
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soit $100, je crois que peut-dire il aurait été difficile de 1903
d4cider autrement. Mais le savant juge nous dit qu'il Coemzay
n’existe aucun dommage appréciable en loi. Méme i1, Fowprrz
nous n’avions devant nous que le texte du jugement de *® Jff_m‘“-
la cour qui, en apparence du moins, ne viole aucun Girouard J.
principe, le résultat serait le méme. -
En effet, aprés avoir lu attentivement le dossier, nous
sommes arrivés & la conclusion qu’il n’y a pas de preuve
qui puisse nous justifier d’accorder des dommages nomi-
naux. Nous sommes donc d’avis de réétablir le juge-
ment de la cour supérieurein tofo. ('est un dénouement
bien ruineux pour I'intimée, car enfin 'appelant était en
retard et méme en faute au sujet d'une des commandes.
C’est son malheur d’svoir si gravement exagéré les
conséquences de cette faute ou de ce retard. Ce résul-
tat aurait été &vité si elle s’était contentée de demander
des dommages raisonnables. Elle poursuivit pour
$3,083.50, et anjourd’hui elle se déclare satisfaite avec
$222.50, n’ayant pas appelé du jugement qui lui ac-
corde seulement cette somme. Ayant imprudemment
ouvert les portes de toutes les jurisdictions du pays,
elle n’a qu’a s'imputer 3 elle-méme si. elle a des frais’
considérables & supporter.
L’appel est accordé et le jugement de la cour supé-
rieure réétabli avec dépens devant cette cour et la cour
du banc du roi.
Appeal allowed with costs.
Solicitors for the appellant ; Béique, Turgeon,
Robertson & Béique

‘Solicitors for the respondents; Renaud & Guibaul:.
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JAMES TURNER anp COMPANY

(PLAINTIFFS) coovee vrniennsvunnvnsmnennnns } APPELLANTS;

AND

WILLIAM COWAN, THOMAS
DOWNS aAND OHARLES HOLTON RESPONDENTS.
(DEFENDANTS) ccccenrieninncannes cerrens

ON APPEAL FROM THE SUPREME COURT OF BRITISH
COLUMBIA.

Company low—Payment for shares—Transfer of business assets—Debt
due partnership—Set-off —Counterclaim—Accord and satisfaction—
Liability on subscription for shares—R. 8. B. C. c. 44, ss. 50, 51.

On the formation of a joint stock company to take over a partnership
business, each partner received a proportionate number of fully
paid up shares, at their par value, in satisfaction of his interest in
the partnership assets.

Held, reversing the judgment appealed from (9 B. C. Rep. 301) Davies
J. dubitante, that the transaction did not amount to payment in
cash for shares subscribed by the partners within the meaning of
sections 50 and 51 of The Companies Act, R. 8. B. C. ch. 44, and that
the debt owing to the shareholders as the price of the partnership
business could not be set off nor counterclaimed by them against
their individual liability npon their shares. Fothergill’s Case (3
Ch. App. 270) followed.

APPEAL from the judgment of the Supreme Court
of British Columbia, iz banco (1), afirming the trial
court judgment by which the action was dismissed
with costs.

The action was brought to recover from the defend-
ants the amounts of subscriptions by them for shares
in a joint stock company under the provisions of
sections 50 and 51 of the British Columbia Companies
Act (2), alleged to be due and unpaid under the cir-

*PREsENT :—Sir Elzéar Taschereau C.J. and Girouard, Davies,
Nesbitt and Killam JJ.

(1) 9 B. C. Rep. 301. (@) R. S. B. C, ch. 44,
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cumstances stated in the judgment of His Lordship
Mzr. Justice Nesbitt, now reported.

Riddell K.C. for the appellants. The questions
at issue are disposed of by In re Innes & Co.
(1), and Spargo’s Case (2). There was no actual sale
in this case but a mere form intended to change
partnership interests into shares in a company with
limited liability. There was no liability of the com-
pany to either of the parties individually; the debt, if
any, was a liability to all of them jointly. Hence no
set-off could take place and they do not come within
the principles laid down in the cases cited. Compare
White’s Case (8), per James L. J. at page 515, and Brett
L. J. at pages 516, 517 ; Andress's Case (4) ; and Lecke’s
Case (5), at pages 106 and 107. These cases teach
that the contract with the company must be for cash
payable at once, and the contract with the subscriber
for cash payable to the company at once; that a
mere form is of no avail, and that the cash payable by
the company can only be set off against money payable
to the company in the same capacity not, as here,
where a several liability for shares is sought to be paid
by a liability of three parties jointly. Counterclaim
is not allowed by the British Columbia statute and
rules.

Again, under authority of Fothergill's Case (6), the
respondents must shew, apart from the shares received
for the partnership’s assets, that they have paid the
ghares subscribed for in the memorandum of asso-
ciation. Shares cannot be set off against a money
demand ; a joint contract cannot be set off against a
separate coutract. Middlelon v. Pollock (7); Bowyear
v. Pawson (8). '

(1) 72 L. J. Ch. 305, (6) L. R. 11 Eq. 100.
(2) 8 Ch. App. 407. (6) 8 Ch. App. 270.
(3) 12 Ch. D. 511, (1) L. R. 20 Eq. 29, 515.

(4) 8 Ch. D. 126. (8) 6 Q. B.:D. 540.
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Davis K.C. for the respondents. The issue is
whether or not there was a payment of shares for
which the three defendants subscribed within the
meaning of section 50 of the British Columbia Com-
panies Act, which corresponds with section 25 of the
English Act, 1862. At the time when the company
was incorporated the three defendants became indebted
to the company in the sumgin question, and remained
indebted to it in that sumJupjtofithe 27th day of July
following, when the companyiin turn became indebted
to the defendants in a similar amount, and the respec-
tive liabilities were adjusted between them without
any formal transfer of cheques. In effect, each defend-
ant gave a cheque for the amount of his indebtedness
to the company for shares; the company received this
amount, which was the amount owed in the aggre-
gate by the company to the three defendants, and the
cheques received zby the company were indorsed, and
handed back to jthe defendants in settlement of the
amount due for the bill of sale which had been signed
that day. It!is notfnecessary at law that this pro-
cedure should be actually gone through with. See
Spargo’s Case (1); White's Case (2), at page 515;
Ferrao's Case (8); Larocque v. Beauchmin (4); North
Sydney Investment & Tramway Co. v. Higgins (5).

The sale of the assets was made for cash, not for
shares ; the defendants could have insisted upon pay-
ment in cash for their stock in trade and refused to take
shares, or the company could, at any time prior to
the 27th of July and the passing of the resolution,
have insisted on payment in full of the shares in cash
and refused to purchase the old partnership stock.

(1) 8 Ch. App. 407. (3) 9Ch. App. 355.
(2) 12 Ch. D. 511. (4) [1897] A. C. 358.
(5) [1899] A. C. 263,
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The two transactions were, in law, absolutely inde-
pendent and separate.

THE CHIEF JUSTICE and GIROUARD J. concurred in

the judgment allowing the appeal for the reasons
stated by Nesbitt J.

Davies J.—I acquiesce in the judgment prepared in
this case by my brother Nesbitt allowing the appeal.
I do so, however, with much doubt, as I have had great
difficulty in distinguishing this case from that of
Larocque v. Beauchemin (1). This latter is a decision
of the Privy Council and expressly approves of Spargo’s
Case (1) whichhad been somewhat discredited by having
been twice disapproved of by the present Lord Chan-
cellor. The reasoning of Lord Justice James in the
latter case makes it difficalt to appreciate the argument
that there hasbeen a mere evasion or trick to get rid of
the 25th section of the Act in question. The present
case may be distinguishable on the ground that the
sale of the stock of goods in question was by the three
partners ;to the incorporated company, and that the
liability of the company was a liability to the part-
nership members jointly, while the liability of each of
the three members of the partnership for the amounts
of the stock severally subscribed by them was a separate
liability. I do not, however, entertain so strong an
opinion as to the binding authority of these cases as to

Justify my dissenting from the judgment agreed upon -

by my colleagues, more especially as but for these
judgments I should have been in full accord with it.
The section of the English Act corresponding to that
of the British Colunibia statute now under considera-
tion has been repealed by ‘The Companies’ Act, 1900,
sec. 33.

(1) [1897] A. C. 858, (2) 8 Ch. App. 407.
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NesBITT J.—This is an action brought under sections
50 and 51 of the Companies Act, chapter 44 of the
Revised Statutes of British Columbia, 1897, which
sections read as follows : —

50. Every share in any company shall be deenied and taken to have
been issued and to be held subject to the payment of the whole amount
thereof in cash, unless the same shall have been otherwise determined
by & contract duly made in writing and filed with the registrar at or
before the issue of such shares. .

51. Each shareholder, until the whole amount of his shares, stock .
or'other interest bas been paid up, shall be individually liable to the
creditors of the Company to an amount equal to that not paid up
thereon, but shall not be liable to an action therefor by any creditor
before an execution against the Company has been returned unsatis-
fied in whole or in part ; and the amount due on such execution, but
not beyond the amount so unpaid of his said shares, stock or other
interest, shall be the amount so recoverable, with costs, against such
shareholder ;

(a.) Any shareholder may plead by way of defence, in whole or in

part, any set-off which he could set up against the company except a
claim for unpaid dividends, or a salary or allowance as a president or
a director of the Company ;
o (b.) The shareholders of the company shall not as such be held
responsible for any act, default, or lability whatsoever of the Com-
pany, or for any engagement, claim, payment, loss, injury, transac-
tion, matter or thing whatsoever, relating to or connected with the
Company, beyond the unpaid amount of their respective shares in the
capital stock thereof.

The plaintiffs are creditors of a company named
Cowan Holten Downs Company, Limited, which
carried on a liquor and cigar business at Revelstoke,
British Columbia for about a year. Prior to the incor-
poration of the Company, the defendants carried on the
business (subsequently carried on by the Company) as
a partnership called Cowan Holten Downs Company.
The plaintiffs recovered two judgments against the
company, and the executions issued thereon were
returned nulla bona.
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The evidence is very short, and the pith of it is to
my mind shown by the following in the examination
of the solicitor .of the partnership:

106. Q. What took place before the incorporation and transfer of
the Company ?

A, They wished the partnership thrown into & joint stock company,
and Cowan or Braithwaite asked me how they could do it, and I told
them the proper way would be to incorporate the company, and the
company take over the partnership business and pay for it in stock.

107. Q. Explain paying for it in stock ?

A. In shares. I told them they could sign a memorandum of
association, that is each one of them, after Braithwaite had figured
out how each one stood. Some had taken out capital from the
business, Holten, Ibelieve, had, and that is why the Company was
to be. formed, to prevent this.

The statute provides a very simple method fo carry
this out, and I think its provisions are to be strictly
adhered to, unless the door is to be opened to the evils
spoken of in Leeke’s Case (1).

The defendants subsbribed for shares as follows :—

William Cowan .........ceceueen veeen. 800
Charles Holten......cooevervecierenenenns 100
A D70} T T 664

and some months after, at a meeting of the Company,
it was moved by J. 8. Lawson, seconded by C. Holten,
that the Company purchase the assets and good-will,
and assume the “liabilities of the Cowan Holten Downs
Company, for the sum of eight thousand one hundred
and eighty-seven dollars and twenty-one cents
($8,187.21).—Carried.” :

And thereupon the following document was exe-
cuted : '

Exasir “J.”

Memorandum of agreement made the 27th day of July, A.D. 1899,
between William Cowan, Thomas Downs and Charles Holten, carrying
on business in partnership under the firm name of the Cowan Holten
Downs Company, hereinafter called the parties of the first part, and

(1) L. R. 11 Eq. at p. 108.
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The Cowan Holten Downs Company, Limited, a company incor-
porated under the laws of British Columbia, with its head office in
the city of Revelstoke, in the said Province of British Columbia.

Witnesseth, that in consideration of the sumn of $8,187.21 (eight
thousand one hundred and eighty-seven dcllars and twenty-one cents)
of good and lawful money of Canada to them in hand paid, the receipt
whereof is hereby by them acknowledged, they, the parties of the first
part do, and each of them doth by these presents grant, bargain, sell and
assign, transfer and set over under the party of the second part, its suc-
cessors and assigns, all and singular, the goods, wares, chattels, effects
and things, together with the stock-in-trade, and trade fixtures of or
belonging to the said parties of the first part or any of them used in
or pertaining to the business of the said parties of the first part as
wholesale liquor merchants (said stock-in-trade consisting of a general
stock of wines, liquors, cigars and aerated waters), now being in and
about the building and premises now occupied and used by the said -
parties of the first part for the purposes of their said business in the
sald city of Revelstoke, said building and premises being situate on
Front Street in the said city of Revelstoke: Also, all accounts, bank
and other debts and securities which are now owing or payable to the
parties of the first part or any of them in respect of or onaceount of
or in eonnection with the said business. To have, hold, take, receive
and enjoy the said goods, wares, chattels, effects, stock-in-trade,
fixtures, accounts, debts and securities unto the party of the second
part, its successors and assigns, to the only use and behoof of the party
of the second part, its successors and assigns for ever.

And this memorandum further witnesseth that in consideration of
the premises the party of the second part for itself, its successors and
assigns, covenants, promises and agrees to and with the said parties of
the first part, their and each of their executors, administrators and
assigns, that the party of the second part, its successors or assigns shall
and will well and truly pay or cause to be paid all debts now due,
owing or payable or hereafter to become due, owing or payable
by the parties of the first part or any of them, their or any of
their executors, administrators or assigns, in respect or on account
of or in connection with the said business, and shall and will indemnify
and save harmless and keep indemnified and saved harmless, the said
parties of the first part, and each of them, their and each of their
executors, administrators and assigns, from and against all actions,
suits, elaims and demands for or in respect or on account of the said
debts, and free from and against all costs, charges, expenses and
damages which they, the parties of the first part may suffer, sustain or
be put to for or on account or in respect of the said debts or any of
them,
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In witness whereof the parties of the first part have hereto set their
hands and seals and the party of the second part has caused its corpo-
rate seal to be hereto affixed with all the formalities required by law,
the day and year first above written,

W. COWAN (L. 8.}
CHAS. HOLTEN (L. 8.)
T. DOWNS (L. 8)

Signed, sealed and delivered
in the presence of

JAMES MURPHY.

It is to be observed that there is no debt created by
the Company to each partner for a specific amount, nor
is the document executed by the Company, and it
seems to me to fall within the very language of the
Lord Chancellor Selborne in Fothergill’s case (1).

Upon the only principle of construction which I know of as appli-
cable to such a case, it appears to me to be quite clear that there are
here two independent agreements, No connection between them is
expressed on the face of any one of the documents, They take effect
at different times, in different events, on diiferent conditions, and
between different parties. By the subscription for the memorandum
of association under sections 7, 11 and 23 of the Companies Act, 1862
(and according, if authority were needed, to Evan’s case), Mr, Fother-
gill not merely agreed to take, but actually did take, and immediately
on the registration of the Company became theactual and legal holder
of 1,000 ordinary shares, in respect of which he was thenceforth liable
absolutely and unconditionally to contribute to the funds of the Com-
pany the full sum of £2,000. By agreement for the sale of the mine
three persons jointly (of whom Mr, Fothergill was one), became
entitled, not absolutely and immediately, but conditionally on certain
events, which afterwards happened, to 5,00 shares, without liability to
pay anything upon them, the land with which the vendors parted by
- the contract being agreed to be taken by the Company in lieu of the
full amount of these shares. Shares cannot be set off against a money

demand.
Any stranger proposing to give credit to the Company, who might

bave gone to the Registrar or Joint Stock Company, and might have
there seen those agreements, must have understood (supposing to
simplify the case, that the whole purchase money for the mine had been
payable in paid-up shares) that the Company would bave to satisfy his
claims, the mine itself, free from all liability to creditors, and also the

(1) 8 Ch. App. 270.
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£2,000 either actually paid or legally payable on Mr. Fothergill’s
shares. The appellant says he ought, on the contrary, to have under-
stood that one of the assets of the Company was in effect to be set off
against the other. Even if the whole had been payable in money, the
debt to the three could not, without more, have been set off against
the liability of the one. And it appears to me to be a fallacy to speak
of Mr. Fothergill’s liability on his shares.

The Court below relied on Laroque v. Beauchemin
(1) but that case turned on the particular facts. Lord
MacNaghton says :

The learned counsel for the a/,ppella.nt then contended that the
understanding between the parties was that the property should be
sold for so much in cash and so much in shares. It was admitted that
if this had been the real arrangement it would be in contravention of
the statute. But the evidence is all the other way. According to the
evidence, there was an independent agreement on the part of the pro-
moters to take so many shares presently payble in cash, and an inde-
pendent agreement by the Company to purchase the property for so
much money down. There was not even an attempt in cross-
examination to shake the testimony on this point.

Finding here as I do that there never was any real
Intention to pay for the shares subscribed for in cash
but to pay for them in stock, it seems quite clear that
the statute has not been complied with, and I think
the clearest case should always be proved before we
apply the principle of the cases relied on in the court
below, and dispense with the salutary provisions of
the statute. I would allow the appeal with costs in
all courts, and direct judgment to be entered for the
amount of this subscription against each defendant.

Kinvam J. concurred with Nesbitt J.

Appeal allowed with costs.

Solicitors for the appellants: Harvey, McCarter &
Pinkham.

Solicitors for the respondents: Lemaistre & Scott.

(1) [1897] A. C. 358.
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BARTHOLOMEW Q’BRIEN (PLAIN-} APPELLANT : 1903

‘TIFF) ......................................... " *Qct. 28,20,
*Nov. 30.
AND

CHARLES HERBERT MACKIN-%
TOSH (DEFENDANT). .....ceeun ceereniees RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF BRITISH

COLUMBIA.

Contiact—Agreemmt in writing—Construction- of terms—Sale of tumber—
Terms of payment.

The appellant held rights in unpatented lands and agreed to sell the
timber thereon to respondent one of the conditions as to pay-
ment therefor being that, as soon as the Crown grant issued, the
respondent should settle a judgment against the appellant which,
they both understood could at that time be purchased for $500.
On the issue of the grant, about six months afterwards, the judg-
ment creditor refused to accept $500 as full settlement at the
latter date and he took proceedings to enforce execution for the
full amount. The execution was opposed on behalf of the
appellant, the respondent becoming surety for the costs and being
also made a party to the proceedings.

He_lg, affirming the judgment appealed from (10 B, C. Rep. 84) that
the agreement to settle the outstanding judgment was not made
unconditionally by the respondent, but was limited to settling it
for $500, after the issue of the Crown grant for the land.

Held, also, Davies J. dissenting, that the costs incurred in unsuccess-
fully opposing the execution of the judgment, upon being paid by
the respondent, were properly chargeable against the appellant.

APPEAL from the judgment of the Supreme Court
of British Columbia ex banc (1), reversing the trial court
judgment and dismissing the plaintiff’s action with
costs. ‘ '

*PrEsENT :—Sir Elzéar Taschereau C.J. and Girounard, Davies,
Nesbitt and Killam JJ.

(1) 10 B. C. Rep. 84, sub nom. Manley v. Mackintosh.
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On 13th Jaﬁuary, 1900, an agreement was made

O'Bems  between the plaintiff, of the first part, and the defend-
Macrrwross, ant, of the second part, for the sale to the defendant of

the timber growing on a lot of land described for
$1050. The agreement was made for the purpose of
shewing in a formal manner, by a deed which might
be registered, a former agreement by a letter signed by
plaintiff for the sale of the timber to the defendant
for $2000, the consideration mentioned as $1050 being
the balance remaining on the price after deducting
$250 for cost of survey, $200 for Crown dues, and $500
for the settlement of a judgment by one Manley against
the plaintiff. See 8 B. C. Rep. p. 284.

The action was for the rectification of the agreement

“on the grounds that it did not represent the arrange-

ment arrived at between the parties, because it made
the consideration $1050 instead of stating that sum to
be the balance of the purchase money, after the above
mentioned deductions, and also because it wrongfully
provided for the payment of the cost of survey and
the Crown dues out of that balance, whereas they
had already been deducted before that balance was
established. P

The plaintiff had not obtained his Crown grantat the
time of the agreement and there was also the judgment
for about $1000 in favour of Manly against him
unsatisfied and registered against his interest in the
land. An arrangement was made by the present
defendant with Manly’s solicitor under which it was
understood that the judgment could be settled for
$500, and the defendant agreed to settle it after the
issue of the Crown grant.

The grant issued in July, 1900, in favour of the
plaintiff and the defendant then tendered $500 in
settlement of the judgment but the tender was refused,
the full amount of the judgment demanded and pro-
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ceedings were taken in execution for the sale of the 1903
land on which the timber was standing. These proceed- 0’Brizx
ings were resisted on behalf of the present plaintiff, the MACKINTOSH.
payment of the costs being guaranteed by the present ~
defendant, on the ground, among others, that Manly
was bound by the agreement to accept $500 for the
judgment and the present defendant was made a party
to the proceedings. In the result, after an appeal, the
decision in respect to this agreement was that Manley
was not bound to accept $500 for the judgment and
the decision was also against the present plaintiff on
the other grounds. See 8 B. C. Rep. 280. The costs,
for which Mackintosh had become liable amounted
to $1086.54 and Manley took proceedings against him
as garnishee, on the ground that he was owing a
balance to O’Brien under the agreement. On the issue
being tried, the decision was in favour of Mackintosh.
See 10 B. C. Rep. 84.

At the trial of the present action the rectification of
the agreement was decreed by Hunter C.J. but his
judgment was reversed by the judgment now appealed
from.

Shepley K.C. for the appellant. Thereis no dispute,
(except as to some costs for which respondent claims
credit) regarding the payments made by respondent
to appellant. On the day the agreement was signed
$50 was paid to the appellant and $250 to the sur-
veyor, making $300, and, subsequently, several sums
were paid to appellant and $354.66 to the Crown (being
$154.66 more than the estimated dues), making in all
$845.81. Of these sums $250 and $200, ¢.e. $450, were
amounts assumed by respondent making only $395.31
actually paid on account of the $1,050 and leaving a
balance of $654.69 still due as found by the trial judge.
The main dispute arises with regard to the assumption
of the judgment which is not mentioned in the written
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agreement and the non-payment of which has given
rise to this litigation. It will be noticed that the
assumption of this judgment by the respondent was
by parol and was not intended to be included in the
writing. There is no evidence to justify the conclu-
sions of the judgment below. The proof is that
respondent believing he had bought the judgment,
represented to appellant that he had done so and
would settle it so that appellant would have no fur-
ther concern with it. Appellant, relying upon these
representations, assented to the deduction of $500 from
the purchase mdney for this purpose and executed the
agreement. Respondent’s neglect of the ordinary busi-
ness precaution of having his agreement in writing
and disregarding warnings to settle at once brought
about the whole trouble,

If respondent became responsible for the judgment
by reason either of his agreement or representations,
his claim to credit the costs incurred in opposing the
sale proceedings cannot be allowed, as these were
incurred by reason of his failure to carry out his agree-
ment or make good his representations. If, on the
other hand, the real purchase money was $2,000, and
respondent assumed payment of surveyor’s and Crown
fees to the extent of $450, but is not obliged to pay the
judgment, then the question arises: Is the respondent
entitled to charge against appellant the sums for costs
incurred in contesting Manly’s application to sell 2

.. The appeal from the order on the seeond motion was

solely at the instance of respondent and he alone was
responsible for the costs. There being no evidence as
to the amount of the costs of the appeal, the above
payments may have been no more than sufficient to
satisfy them. Therefore, as respondent was not con-
cerned with the costs of the first motion and was not
requested by O’'Brien to guarantee or pay any costs of
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either of the sale proceedings, he cannot succeed in his 1903

claim to set-off these cases against purchase money. o BRIEN
The respondent was in no sense an equitable mort- MackTNTOSH.

gagee but simply a purchaser. In any case the costs ~

of the litigation arose by reason of his unfounded con-

tention that he had bought the judgment.

Davis K.C. for the respondent. The claim for recti-
fication is based solely on the ground of mutual mistake
in stating the price at $1050 in the agreement. In
order to rectify an instrument on the ground of a
mistake, there must be proof, not only that there has
been a'mistake, but the plaintiff must shew precisely
the form to which the deed ought to be brought in
order that it may be set right, according to what was
really intended, and he must establish, in the clearest
and most satisfactory manner, that the alleged inten-
tion of the parties to which he desires to make it con-
form continued concurrently in the minds of all parties
down to the time of its execution. The evidence must
be such as to leave no fair and reasonable doubt upon
the mind that the deed does not embody the final
intention of the parties. There can be no rectification
if the mistake be not mutual or common to all parties
or if one of the parties knew of the mistake at the time
he executed the deed. Where one only has been
under the mistake, while the other knew the charac-
ter of the deed, the court cannot interfere by forcing a
contract never entered into or depriving a party of a
benefit bond fide acquired. A mistake on one-side may
be a ground for rescinding, but not for correcting or
rectifying an agreement. Kerr, Fraud and Mistake
(8 ed.) 461, 469. The court will not, under the name
of rectification, add to the agreementa term which
had not been determined upon nor agitated. There
can be no rectification of an agreement executed in

accordance with proposals nor, if it was the intention
13
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of the parties, on the ground that the written instru-
ment did not comprise all the terms of the actual
agreement. Townshend v. Stangroom (1) ; Harbidge v.
Wogan (2); Seton on Decrees (5 ed.) p. 1914. The
evidence does not satisfy the standard of proof required
for rectification. Dominion Loan Society v. Darling
(8) ; Ferguson v. Winsor (4); Darnley v. London, Chat-
ham & Dover Railway Co. (5); McNeill v. Haynes (6).

In this action we have nothing to do with the ques-
tion whether or not a bargain was made for the satis-
fying of the judgment, and the question whether. as
between the solicitor and Mackintosh, the latter was
right or wrong in insisting on payment after the
Crown grant issued. This can not affect Mackintosh’s
arrangement with O’Brien under which it is clear that
Mackintosh was not to pay until the Crown grant
issued. The costs were not incurred by reason of any
breach of Mackintosh’s word, but because O’Brien
desired to litigate and procured Mackintosh to guar-
antee his costs. Then, after the costs were incurred,
he admitted the correctness of Mackintosh’s accounts
in which the paymentsmade onthe costs were charged
up against him. The agreement to satisfy the judg-
ment for $500 after issue of the Crown grant was a
part of the contract and, as such agreement was always
impossible of performance, the whole agreement was
at an end. McKenna v. McNamee (1) ; Nickoll & Knight
v. Ashton Edridge & Co. (8); Blakeley v. Muller (9);
Griffith v. Brymer (10); Eltiottv. Crutchley (11); Krell
v." Henry (12). The full court in Manley v. O’Brien (18),

(1) 6 Ves. 332. (7) 15 Can. 8. C. R. 311.
(2) 5 Hare 258. (8) [1901] 2 K. B. 126.
(3) 5 Ont. App. R. 576. (9) 19 Times L. R. 186.
(4) 110. R. 88. (10) 19 Times L. R. 434.
(5) L. R. 2 H. L. 43. (11) 19 Times L. R. 549.
(6, 17 O. R. 479. (12) 19 Times L. R. 711.

(13) 8 B. C. Rep. 280.
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having held that there was no contract for the satis- 1903
faction of the judgment for $500, and the whole of the O'Brazx
arrangement being based on the assumption that such MACKINTORE.
a contract existed, the principle of the above cases is ~—
applicable.

The payments made by Mackintosh for costs are
properly chargeable against O'Brien and should be
added to his security even though it could be shewn
that they were not paid under the gunarantee given at
O'Brien’s request ; the respondent being an equilable
mortgagee of the lands, would be entitled to charge
O’Brien with the same as just allowances for the pro-
tection of his mortgage security. Ramsden v. Langley
(1); Lomax v. Hide (2); Barry v. Stawell (3); Wilkes
v. Saunion (4); Wells v. Trust & Loan Co. (5). The
respondent being an equitable mortgagee of the lands,
is entitled to hold the title deeds deposited with him
until all his advances are paid. (See 8 B. C. Rep. 280) ;

Bank of New South Wales v. O’ Connor (6).

So much of the action as asks for rectification also

fails for the additional reason that the plaintiff himself
was a party to the proceedings reported in 8 B. C.
Rep. 280, and succeeded there in having the court
place a certain construction upon that agreement.
Having allowed the court to assume that the agree-
ment was in reality his agreement, he should not
afterwards be allowed to be heard in the court to say
that it was not his real agreement. The plaintiff’s
action also fails by reason of the fourth section of the
Statute of Frauds, pleaded as a defence. Olley v. Fisher
(7) ; Addison on Contracts (9 ed.) p. 120.

On the evidence it is abundantly clear that Mack-
intosh was never to pay more than $2,000; that he

(1) 2 Vernon 535. ] (4) 7 Ch. D. 188.
(2) 2 Vernon 185. (5) 9 0. R. 170.
(3) 1 Dr. & Wal. 618. (6) 14 App. Cas. 273.

(7) 34 Ch. Div. 367.
%
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OBrieN  ment, and that he was not to pay this $500 until the

v. .
Macxixrose. Crown grant issued.

TaE OHIEF JUSTIOR and GIRQUARD J. concurred in
the judgment dismissing the appeal with costs.

Davies J.—While acquiescing, with much doubt, in
the result that the appeal must be dismissed, I cannot
- help recording my decided opinion that the respondent |
is not entitled to charge, against the appellant, any
part of the costs incurred in the protracted litigatien -
carried on in British Columbia with the appellant’s
judgment creditor. These costs were incurred as
the result of the respondent’s own neglect and default
and should be paid and borne by him.

NEsBITT J.—I do not think anything can be usefully
added to the judgment of Mr. Justice Irving in the
court below. It seems. clear that the defendant was
not to satisfy the Manley judgment unconditionally,
but only to pay $500 after the Crown grant issued. It
is equally clear that the defendant was only to pay
$2,000. After the Crown grant issued I think the
proceedings taken to enforce the acceptance of $500 for
the Manley judgment were taken for the benefit of
O’Brien and the costs so incurred should, as between
plaintiff and defendant, be chargeable to the plaintiff
and the result of this is that the $2,000 so to be paid
by Mackintosh has been exhausted, and the judgment
of Mr. Justice Irving should be affirmed with costs.

Kirram J.concurred in thejudgment dismissing the

appeal with costs.
Appeal dismissed with-costs.

Solicitor for the appellant: J. A. Macdonald.
Solicitor for the respondent: W. S. Deacon.
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ON APPEAL FROM THE SUPREME COURT OF BRITISH
COLUMBIA.

Negligence—Mining operations——Coniract for special works—Engagement by
contractor—Control and direction of mine owner—Defective machinery
— Notice—Failure to remedy defeci— Liability for injury sustained by
miner.

The sinking of a winze in a mine belonging to the defendants was let
to contractors who used the hoisting apparatus which the defend-
ants maintained, and operated by their servants, in the excavation,
raising and dumping of materials, in working the mine under the
«direction of their foreman. The winze was to be sunk according
to directions from defendants’ engineer and the contractors’
employees were subject to the approval and direction of the
defendants’ superintendent, who also fixed the employees’ wage®
and hours of labour. The plaintiff, a miner, was employed by
the contractors under these conditions and was paid by them
through the defendants. While at-his work in the winze the
plaintiff was injured by the fall of a hoisting bucket which
happened in consequence of a defect in the hoisting gear, which
had been reported to the defendants’ master-mechanic and had
not been remedied.

“ Held, affirming the judgment appealed from, (10 B. C. Rep. 9),
Taschereau C. J. dissenting, that the plaintiff was in common
employ with the defendants’ servants engaged in the operation
of the mine and that even if there was a neglect of the duty
imposed by statute, in respect to inspection of the machinery,
as the accident occurred in consequence of the negligence of one

. of his fellow-servants, the defendants were excused from liability
on the ground of common employment.

PRESENT :—Sir Elzéar Taschereau C.J, and Sedgewick, Davies,
Nesbitt and Killam JJ.
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APPEAL from the judgment of the Supreme Court of

HAS;'INGS British Columbia en banc (1), reversing the trial court

Le .ROI
No. 2.

judgment and dismissing the plaintifi’s action with
costs.

The plaintiff is a miner, and the defendants are
the owners of the ““ Josie” mine at Rossland, B.C. The
defendants had entered into a contract with a firm of
contractors for sinking a winze on special terms and
conditions which are stated in the judgments now
reported. While the contractors were at work in the
winze the defendants carried on their mining operations
in other parts of the mine in the usual manner. The
contractors engaged the plaintiff to work in the winze.
While at his work in the bottom of the winze he
was injured by the fall of the bucket used for hoisting
rock from the winze, and for such injuries this action
was brought. The plaintiff, on the above facts, claimed
that the defendants were negligent in their duty
towards him and that they had not complied with
certain provisions of the British Columbia Metal-
iferous Mines Inspection Act. The defendants denied
all negligence and pleaded, in the alternative, that the
injury was occasioned by the negligence of a fellow-
servant engaged in common employment with the
plaintifi. Issue was joined on these defences. At the
trial, before Irving J. with a jury, a general verdict
was found for the plaintiff with $3,400 damages. The
trial judge entered judgment for the plaintiff The
defendants appealed to the full court which reversed
this judgment on the ground that the plaintiff was
in fact in the service of the defendants and in com-
mon employment with those of their servants whose
negligence caused the injury. From that judgment
the plaintiff appeals to this court.

(1) 10 B. C. Rep. 9.
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The questions at issue on the present appeal are
stated in the judgments now reported.

Shepley K.C. for theappellant. The question of com-
mon employment is purely one of fact to be decided
by the jury. The jury by their general verdict having
found this issue with all others against the defendants,
and there being evidence on which the jury could have
so found, the verdict is final and this court should not
interfere. St. John Gas Light Co. v. Hatfleld (1);
Masters v. Jones (2); Cahalane v. North Metropolitan
Railway Co. (3). There is no ground for the defence
of common employment as this is not an action
on the written contract or between the parties to it
and it was open to the plaintiff to shew that this
-writing was not the real contract and to shew by
other evidence what was the relationship between the
parties. The judges in the full court looked only at
the terms of the written contract to determine whether
the plaintiff was in common employment with those
whose negligence caused the injury. The appellants
submit that the whole of the evidence must be con-
sidered. And, on the evidence, the case of Johnson v.
Lindsay (4) applies. The court should look at all the
circumstances and the real agreement. Waldock v.

Winfield (5) at page 602.

In cases cited in the judgments below the question
of “control” over the injured and injuring party is
considered the material question. It is submitted
that “direction” in this contract is not the same as
“control.” If the defendants could “control” the
work of the plaintiff then they could put him to work
in any part of their mine or could make him work fast
or slowly as they pleased, and that without any refer-

(1) 23 Can. S. C. R. 164. (3) 12 Times L. R, 611,
(2) 10 Times L. R. 403, (4) [1891] A. C. 371.
(5) [1901] 2 K. B. 596.
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ence to the contractors. Anything short of that
would not be control at all, and it can hardly be sug-
gested that the defendants possessed such rights. If
the men employed by the contractors were really the
servants of the defendants, then the contractors had no
servants at all, and as the contract was purely to
perform manual labour by themselves or their servants,
it 1eally meant nothing; there was in effect no con-
tract at all. The case of the defendants must go this
length; that the contractors would not have been
liable but that the defendants would have been
liable to any person injured by the negligence of one
of the contractors’ men. Cameron v. Nystrom (1);
Abraham v. Reynolds (2). So far asthe power to dismiss,
assuming it to exist in this case, is concerned, it is of
no effect. Reedie v. London & North Western Railway
Co. (8). The payment of wages, that must surely
mean payment under a legal liability to pay. The
plaintiff could only look to the contractors for his
wages. Payments charged to the contractors would
not be pavments by the defendants. Laugher v.
Pointer (4), at page 558 ; Quarman v. Burnett (5);
Union Steamship Co.v. Clardge (6); Jonesv. Corporation
of Liverpool (7); Warburton v. Great Western Railway
Co. (8).

Assuming that the plaintiff was in fact the servant
of the defendants they are still liable in this action
under the pleadings, evidence and finding of the jury.
Smith v. Baker (9), at page 362, per Herschell L. J.;
Grant v. Acadia Coal Co. (10); Murphy v. Philips (11) ;
Clarke v. Holmes (12), per Cockburn C. J.; Williams v.

(1) [1893] A. C. 308. (7) 14 Q. B. D. 890.

(2) 5 H. & N. 143, (8) L. R 2. Ex. 30.

(3) 4 Ex. 244. (9) [1891] A. C. 325.

(4) 5B. & C. 547. (10) 32 Can. 8. C. R. 427.
(5) 6 M. & W, 499. (11) 35 L. T. N. S. 477.

(6) [1894] A. C. 185. (12) 7 H. & N. 937,
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Pulp and Paper Co. v. Myers (2); Paterson v. Wallace Hastmes

& Co. (3); McKelvey v. Le Roi Mining Co. (4).

The defendants are also liable by virtue of the
Metalliferous Mines Inspection Act (5). The direction
to report and record the report applies to the daily as
well as to the weekly examination. Scott v. Bould
{6). The provisions of this law were not complied
with. Ifsuch an inspection had been made the defect
in the hook would have been detected. The hoist would
at once have been stopped, and all danger avoided.
For the breach of this statutory duty imposed on the
defendants, and the injury resalting to the plaintiff
therefrom, primd facie, the plaintiff has a good cause
of action. Groves v. Lord Wimbourne (7), at p. 407;
Baddeley v. Earl Granville (8); Kelly v. Glebe Sugar
Refining Co. (9); Blamires v. Lancashire & Yorkshire
Railway Co. (10). The defence of common employment
does not apply to an action arising out of a breach of
a statutory duty.

Davis K.C. for the respondents. The sole question
in issme is whether or not the defence of common
employment is open to the defendants. If the plain-
tiff was a servant of the defendants, so far as the cir-
cumstances connected with and surrounding the

accident are concerned, then the defendants are not -

liable. Whether or not one man is the servant of
another is a question of fact to be decided either by
the jury upon disputed facts, or by the judge upon
facts which are admitted. Here the facts in that con-
nection are all admitted. The wages of plaintiff and

(1) [1899] 2 Q. B. 338. (6) [1895] 1 Q. B. 9.
(2) 33 Can. S. C. R. 23. (7) [1898] 2 Q. B. 402,
(3) 1 Macq. 748, (8) 19 Q. B. D. 423.
(4) 32 Can. 8. C. R. 664. (9) 20 Rettie 833.

(5) R. S. B. C. c 134,s 25, (10) L. R. 8 Ex, 283.
Rule 11.

v.
Lz Ror
No. 2.
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1903 other workmen under the contractors were, by arrange-
Hastives ment, paid by the defendants and charged to the con-
Lz Ror tractors. The principal test, however, as to whether
No. 2. or not one man is the servant of another, is whether

or not the former is controlled by the latter. One of
the results which in law follows the relationship of
master and servant is that the master is responsible
for the acts of the servant, and it would clearly be
unreasonable that a man should be responsible for acts
which he himself cannot control, and on the other
hand it is clearly most reasonable that a man should
be responsible for those acts of others which he does
control. Here, the terms of the contract, taken with
the evidence, shew clearly that the actions of the
plaintiff were subject to the control of the defend-
ants, and, therefore, he was their servant, and a
fellow-servant with whichever one of the defendants’
servants was responsible for the accident. If the
plaintiff, himself, had been guilty of negligence in con-
nection with his proper work, which resulted in
injury to another workman in the mine, or fo a
stranger, the defendants could not have escaped .
liability on the ground that he was not their servant,
and, therefore, that they were not responsible for his
negligence.

The following authorities are refered to: Wigget v.
Fox (1); Abraham v. Reynolds (2), at pp. 149, 150,
Johnson v. Lindsay (3), at pp. 319, 381, 882: Donovan
v. Laing W. & D. Syndicate (4) ; Jones v.. Scullard (5);
Masters v. Jones (6); Cahalane v. North Metropolitan
Railway Co. (7); Griffiths v. Gidlow (3); Dynen v.
Leach (9); Murphy v. Phillips (10); Clarke v. Holmes

(1) 25 L. J. Ex. 188, (6) 10 Times L. R. 403.
(2) 5 H. & N. 143 (7) 12 Times L. R. 611.
(3) [1891] A. C. 371 (8) 3H. & N, 648.

(4) [1893] 1 Q. B. 629. (9) 26 L. J. Ex. 221.

(5) [1898] 2 Q. B. 565. (10) 35 L. T. N, S. 477.
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(1), at page 943; Bartonshill Coal Co. v. Reed (2);

Wilson v. Merry (8).

TaE CHIEF JusTICE (dissenting).—I would allow
this appeal.

Iam of opinion that the trial judge was right in
ruling that the appellant was not a servant of the
company, respondent.

He was clearly engaged by Hand & Moriarity, the
contractors. They alone were his masters. Against
them alone was his recourse for his wages: he was
paid by them through the company, acting for them
and in their name for that purpose. There was nothing
in their contract with the company of a nature to
bind the appellant that prevents them from making any
agreement with him about increasing or decreasing
his wages: they alone could dismiss him : the very
fact that by the contract with Hand & Moriarity the
company could request his dismissal shows that be
was not the company’s servant, since they could not
themselves dismiss him.

The learned judges of the full court seem to have
been under the impression that the appellant was
under the control of the company and its officers. But
that is not so as I view the evidence. He received no
orders directly from the officers of the company, for the
good reason that the contractors, not the company, were
his masters. It is not because the engineers and super-
intendent of the company had as between themselves by
their contract with Hand & Moriarity the direction of
the works to be done that the appellant was himself
under the control of the company. He is not proved
to ever have known of the terms of that contract, nor
that there was such a contract in writing at all. He

(1) 7 H. & N. 937. (3) L.R. 1 H. L. Sc. 3:6; 19 L.
(2) 3 Maeq. 266. T. N. S. 30.
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never knew that any one could ever pretend that he
was not under the exclusive control of his masters, the
contractors ; he never received orders but from them ;
he never submitted himself to the control of any one
else. They, not the company, directly controlled him.
“ He was working for the contrictors and not for the
company ’ says Kenty, the company’s own foreman.
Assuming, however, that there was a common master
and a common employment as regards the appellant
and the company’s foreman or other employee whose
fault might be said to have been the cause of the
accident, that would not put an end to the appellant’s
claim. .
The accident in question was caused by a defect in
one of the permanent appliances for the working of
this mine. A clevis had originally been provided by
the company for the purpose of raising the bucket
at the point in question; that was a safe appliance,
but later on, eight or ten days before this accident, the
contractor, Hand, replaced this clevis with a hook,
having a safety spring, supplied at his request by the
company, thereby substituting an unsafe appliance for
a safe one. Now it is incontrovertible law that the
master is bound to provide for his employee proper
and reasonably safe appliances and to keep them in a
reasonably safe condition, so that the work be carried
on without subjecting the employee to unnecessary
risks. And if the master instead of discharging this
duty himself, as a corporation must do, imposes it upon
one of his employees, the negligence of this employee
is, in that respect, the negligence of the master. The
master’s breach of such duty towards his servant can-
not be absolved by the negligence of any one else.
The doctrine of non-liability of the master on the
ground of common employment has therefore no appli-
cation in this case.
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It is, moreover, in evidence that before the accident
the defect in question had been brought to the know-
ledge of the officers of the company. The evidence is
contradictory as to this, but the jury have given credit
to the appellant’s witnesses. It is in evidence that
immediately after the accident, Kenty, the company’s
foreman, said to Hand, the contractor, “I told you
that the hook was dangerous; you had no business to
have it on there.” Then, Miller, the hoisting engineer,
had told, two weeks before and since, to the master
mechanic and to the foreman, that the hook was
defective. The trial judge was clearly justified under
the circumstances in telling the jury that if they
believed the evidence they had to find for the appel-
lant.

It is also clear that no prior knowledge of this defect
in the hook in question can be imputed to the appel-
lant.

At the close of the trial, the learned judge presiding
charged the jury that:

If you find that the company took reasonable precautions for the
protection of the men working in there, then you find for the com-

pany, and if you find that they did not, then you find for the plain-
tiff and assess the damages.

The jury returned their verdict as follows :

We, the undersigned jurors, impannelled on the care of Hastings v.
Le Rot No. 2, in which it is attempted to show that the said defendant
company did not take the proper precautions to safe-guard the lives
of theworkmen engaged in sinking the winze on the seven hundred

foot level of said company’s property, hereby find that the plaintiff
is entitled to damages to the extent of $3,400.

That is clearly a finding that the company had not
taken the proper precautions to safe-guard the lives of
the men working in that mine at the time of this
accident. And upon what grounds that verdict could
be disregarded I entirely fail to see. The case of
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McKelvey v. Le Roi Mining Co. (1) is precisely in point.
There the company’s contention was that they were
not liable on the ground of common employment, the
accident, as they argued, being due to the carelessness
of the engineer, a co-worker of the plaintiff. But the
court held that as the master who employs a ser-
vant in & work of a dangerous character is bound to
take all reasonable precautions for the servant’s safety,
the finding against the company could not be inter-
fered with, though the carelessness of the engineer
had undoubtedly contributed to the accident.

I cannot distinguish this case from the present.
Indeed, the evidence against the company in this case
is stronger than in that one.

Avpart from these considerations I would think that
the appellant is entitled to succeed upon clauses 14 and
15 of his statement of claim which read as follows:

14. It was the duty of the defendants to the plaintiff and those
working in said winze to have inspected once at least in every twenty-
four hours, the state of the head gear, working places, levels, inclines,
ropes and other works of the said mine which were in actual use,
including the said winze and its ropes, head-gear and appliances ; and
once, at least, in every week to have inspected the state of the shaft
and inclines by which persons ascend or descend, and the guides,
timbers and ladder-ways therein, and to make a true report of the
result of such examination and have such report recorded in a book
to be kept at the mine for that purpose and to have such report
signed by the person who made the same, and to remedy any defects
found on such examination which were liable to be dangerous to those
working in the said winze ; but the defendants neglected to observe
and perform their said duty as above set forth.

15. If the defendants had made or caused to be made the exami-
nations and inspections in the preceding paragraph hereof and had
caused the result of such examination to be recorded as aforesaid, the
defective condition of said hook and appliances would have been
discovered and remedied, and the injury to the plaintiff would have
been prevented.

(1) 32 Cen. 8. O. R. 664.
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Now section 25 of the Metalliferous Mines Inspection
Act, R. 8. B. C. ch."184, enacts as follows :

11. A competent person or persons who shall be appointed for the
purpose shall, once at least, every twenty-four hours examine the state
of the external parts of the machinery, and the state of the head-gear,
working places, levels, inclines, ropes and other works of the mine
which are in actual use, and once at least in every week shall examine
the state of the shafts or inclines by which persons ascend or descend,
and the guides, timbers and ladder-ways therein, shall make a true
report of the result of such examination, and such report shall be
recorded in a book to be kept at the mine for the purpose, and shall
be signed by the person who made the same.

It appears that these provisions of the statute were
not complied with. And, if they had been, the defect
in question would bave been detected and the accident
averted. Now,under the law laid down by this court
in Sault St. Marie Pulp and Paper Co.v. Myers (1),
the doctrine of common employment cannot, under
these circumstances, be invoked successfully by the
respondents. They cannot shift their responsibi ity
for the non-performance of any of their statutory
duties on the shoulders of any of their employees.

I would allow the appeal with costs and restore the
Judgment of the trial judge. /

The judgment of the majority of the court was dele-
vered by

NEesBITT J.—I am of opinion that the judgment of
the full Court of British Columbia should be affirmed.
My opinion, after the veryable argument of Mr. Shepley,
was that the appeal should be allowed, but after exa-
mination of the evidence and all the authorities quoted,
in addition to some others, I think that the Chief
Justice in the court below has correctly stated the
decisive test of whether or not the relation of fellow
servant exists, namely, “who has the control and

(1) 33 Can. 8. C. R. 23.
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direction of the negligent and injured persons.” The
evidence in this case shews that in order to work the
mine as a non-union mine, the form was gone through
of letting a contract for work in this case to two men
called Hand and Moriarity, the contract in question
being for sinking-a winze, Hand and Moriarity, with
the men they purported to employ doing the excava- -
ting, the defendants owning the hoisting apparatus
and operating same through their acknowledged ser-
vants, the whole of the men engaged in the operation
of excavating and raising and dumping of material
being under the directions of one Kenty. A contract
in writing existed, the important parts of which are
follows :—

(1) The parties of the second part agree to sink a winze, as aforesaid,
to be at least ten feet long by six feet widein the clear, direction and
dip to be as given by engineers of the party of the first part.

(3) The parties of the second part agree to work continuously in
eight-hour shifts, and change shifts at the same hour as the men em-
ployed by the company : it4s also agreed that all men employed in car-
rying out this contract shall be subject to the approval and direction of the
superintendent of the party of the first part, and any men employed
without the consent and approval of, or unsatisfactory to the superintendent,
shall be dismissed on request.

(4) The parties of the second part agree to bind themselves under
this eontract to pay the regulation wages of the mine to all the men
under their employ and to work only the regulation and lawful num-
ber of hours for underground miners, and where any deviation there-
from is considered absolutely necessary, the consent of the super-

intendent of the mine shall be first obtained before any ncreass or de-
crease in the scale of pay or hours of employment shall be made.

It was argued that the word “direction” in the
third paragraph was not to be given the meaning that
the men were under the orders of the superintendent,
but [ think the reference in clause one shows that the
word “ direction ” as used in that clause indicates that
full effect is to be given to the word ‘ direction ” in
the third clause, and the evidence seems to me to
make it very plain that the excavating, raising and
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dumping of material was all looked upon as the one
work. The plaintiff says :— '

Q. You say you were employed by Hand. Did you see Kenty in
the mine often 7—A. Every day I see him. '

189

1903
D
HASTINGS

V.
Le Ror
No. 2.

Q. He directed the way the work was to go on, didn’t he I—A. Neenits T.

Yessir. .

Q. Hand and yourself followed the directions he gave —A. He
gave direction to Hand, and Hand directed us. He never told me.
I don’t remember speaking to him, only as I was going out of the
mine,

Q. Hand was in charge of the mine ?—A. Yes sir.

Q. And in your presence Kenty would come down and direct how
the work was to go on ?

A.—Yes, every day.

* This, taken with the admitted facts that the man
got his pay in an envelope from the company
(although the form was gone through of the amount
paid him being charged to Hand and Moriarity) with
the writtén contract showing precisely the relations
between the superintendent of the mine and all the
men, namely, that no man could be employed except
by the superintendent’s consent; that the rate of
wages was fixed by the company; that a man could
be discharged at any moment by the superintendent
by going through the form of instructing-Hand or
Moriarity to discharge the man ; that he had complete
control and direction of the men, could tell them in
what part of the work for which they were employed
they should work; gave orders to Hand just as any
superintendent would give directions to a foreman in
a factory which orders were by Hand communicated

to the men. It is well known in all works of this

character some one is foreman of the gang to whom
directions are given, and such foreman transmits the
orders to the men. I think that it is perfectly clear that
the answer to the inquiry as to the control and
direction of the negligent and injured persons must

be that the company had such control. All the
14 T
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authorities establish clearly the proposition that A.
may employ B. and pay him, and still B. being under
the control of C. has a common employment with
others engaged in the same work who are under the con-
trol of C.and who are directly hired by C. The discus-
sions which have arisen in the cases have always been
upon the facts as to the control of the workmen. I think
that here the men engaged by Hand and Moriarity in
this particular work knew that there was one common
controlling mind in those engaged in the work of
excavating and raising the material excavated to the
surface, and I think clearly, on this evidence, that if
a stranger had been injured by some negligent act
done by the plaintiff while engaged in his work, that
the company would have been liable, and I think that
the appellant continuing in the employment runs the
risks of the organization so controlled by Keuty.

It was also argued that under the statute there was
a liability because of the failure to make a daily report
of the condition of the machinery. I do not think
anything turns upon this for the simple reason that
the accident was not in any sense due to the failure
to make such examination. The want of a proper hook,
according to the evidence, was known to and reported
to Burns who should have stayed the hoisting until
the defect was remedied, so that the object for which
the statute was passed, namely, discovery of the defect,
was obtained, and the act of negligence from which
the accident arose was Burn’s failure to remedy the
defect when it was discovered and reported to him.

Appeal must be dismissed.

Appeal dismissed with costs.
Solicitor for the appellant ; A. H. MacNeil.

> Solicitor for the respondents ; J. S. Clute, jr.
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Fire insurance—Condition of policy — Double insurance—Application—
Representations and warranties — Substituted insurance—Condition
precedent—Lapse of policy—Statutory conditions—Estoppel.

B., desiring to abandon his insurance against fire with the Manitoba
Assurance Co. and, in lieu thereof, to effect insurance on the same
property with the Royal Insurance Co., wrote the local agent of
the latter company stating his intention and asking to have a
policy in the *Royal”” in substitution for bis existing insurance
in the “ Manitoba.” On receiving an application and payment of
the premium, the agent issued an interim receipt to B. insuring the
property pending issue of a policy and forwarded the application
and the premium, with his report, to his company’s head office in
Montreal where the enclosures were received and retained. The
interim receipt contained a condition for non-liability in case of
prior insurance unless with the company’s written assent, but it
did not in any way refer to the existing insurance with the Mani-
toba Assurance Co. Before receipt of a policy from the “ Royal”
and while the interim receipt was still in force, the property insured
was destroyed by fire and B. had not in the meantime formally
abandoned his policy with the Manitoba Assurance Co. The
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latter policy was conditioned to lapse in case of subsequent
additional igsurance without the consent of the company, B,
filed claims with both companies which were resisted and he sub-
sequently assigned his rights to the plaintiffs by whom actions
were taken against both companies, ‘

Held reversing both judgments appealed from, (14 Man. L. R. 90) that,
as the Royal Insurance Company had been informed, through
their agent, of the prior insurance by B. when effecting the sub-
stituted insurance, they must be assumed to have undertaken the
risk notwithstanding that such prior insurance had not been
formally abandoned and that the Manitoba Assurance Co. were
relieved from liability by reason of such substituted insurance
being taken without their consent.

Held, further, that, under the circumstances, the fact that B. had
made claims npon both companies did npt deprive him or his
assignees of the right to recover sgainst the comyany liable upon
the risk.

The Chief Justice dissented from the opinion of the majority of the
court which held the Royal Insurance Company liable and con-
sidered that, under the circumstances, B. could not recover against
either company.

APPEALS from the judgments of the Court of King’s
Bench for Manitoba, en banc, (1) affirming the judgments
of the trial court, by which the action against the
Manitoba Assurance Company was maintained with
costs, and the action against the Royal Insurance

‘Company was dismissed with costs.

The circumstances under which the actions were
instituted and the questions at issue on the present
appeals are stated in the judgments now reported.

J. Stewart Tupper K.C. and Phippen for the Mani-
toba Assurance Company, appellants. We submit
that a subsequent insurance with the Royal Insurance
Company was proved. This was subsequent insur-
ance within the meaning of the 8th statutory condi-
tion, even if invalid. But a subsequent valid insur-
ance with the Koyal Insurance Company, to take effect

(1) 14 Man. L. R. 90,
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on the 7th of January, 1901, when its interim receipt
was issued, has been proved.

Even if the insurance with the Manitoba Assurance
Company was not abandoned by the issue of the
interim receipt by the Royal Insurance Company and
the omission to notify the appellants thereof] the insur-
ance with the Royal Insurance Company was never-
theless a valid insurance, as its duly authorized agent
had full knowledge of the priof insurance before they
issued their interim receipt and accepted the premiunm
which they never returned. Wing v. Harvey (1)
Bawden v. London, Edinburgh & Glasgow Assurance
Co. (2) ; Watteauw v. Femwick (8); Gore District Mutuay
Fire Insurance Co. v. Samo (4); Liverpool & Lon-
don & Globe Insuramnce Co. v. Wyld (5); Hastings
Mutual Fire Insurance Co. v. Shannon (6); Naughter
v. Ottawa Agriculiural Insurance Co. (7); Hatlon V.
Beacon Insurance Co. (8). The validity of the appel-
lants’ contract does not depend on whether or
not the subsequent insurance was to be adjudged
valid or invalid. The court cannot decide on the
validity of the subsequent insurance in this action to
which the Royal Insurance Company is not a party-
Ramsay Cloth Co. v. Mulual Insurance Co. (9), per
Robinson C.J, at page 523. It is immaterial whether
the subsequent insurance might be strictly a legally
binding contract. It was an insurance in fact made.
Mason v. Andes Ins. Co. (10); Jacobs v. Equitable Insur-
ance Co. (11); Bruce v. Gore District Mutual Assurance
Co.(12); Gauthier v. Waterloo Mutual Insurance Co. (18).

(1) 5 DeG. M. & G. 265. (7) 43 T. C. Q. B. 121
(2) [1892] 2 Q. B. 534, (%) 16 U. C. Q. B. 316.
(3) [1%93] 1 Q. B. 346, (9) 11 T. C. Q. B. b16.
(4) 2 Can. S. C. R. 411, (10) 23 U. C. C. P. 37.

(5) 1 Can. S. C. R. 604. (11) 19 U. C. Q. B. 250,
(6) 2 Can. S. C. R. 394, (12) 20 U. C. C. P. 207.

(13) 44 T. C. Q. B. 490 ; 6 Ont. App. R. 231.
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1003 Haggart K.C. for Whitla et al., respondents. If there
Mantroza was no complete contract with The Royal Ins. Co., no

ASSURANCE . . . .
Co.  valid subsequent insurance existed; and the case is

Wanma, Within the principle of Commercial Union Assurance
W Co. v. Temple (1). The plaintiffs frankly admit that
R should this court reverse the judgment in the suit
Insvravor 2gainst the Royal Insurance Company and direct a
Lo verdict to be entered for the plaintiffs in that suit,
then they could not successfully hold their verdict in
this case to the extent of the $2,000 covering the stock
in trade. There would then be a breach of the 8th
statutory condition indorsed on the ““ Manitoba” policy
as to the insurance on the stock in trade. Commercial
Union Assurance Co. v. Temple (1); Western Assurance
Co. v. Temple (2) : The subsequent insurance referred to
in the 8th statutory condition must be a valid insurance
existing at the time of the fire. The same principle has
been affirmed in Massachusetts in respect topolicies con-
taining similar conditions. The subsequent insur-
ance being inoperative, the first  policy remains in
force and that subsequent insurance, void by its own
terms, 1s no insurance within the meaning of the usual
conditions against other insurance, although the sub-
sequent insurance be in fact paid. Hardy v. Union
Mutual Insurance Co. (8); Clark v. New England
Mutual Fire Insurance Co. (4) ; Stacy v. Franklin Fire
Insurance Co. (5); Philbrook v. New England Mut.
Fire Insurance Cu. (6); Germania Fire Insurance Co.

v. Klewer (7).
If there is a valid contract with The Royal Ins. Co.
then there is double insurance as to the stock in trade,
but there is, however, no double insurance as to the

(1) 29 Can. 8. C. R. 206. (b) 2 Watts & Sargeant (Penn.)
(2) 31 Can. 8. C. R. 373. 506 at p. 544.

(3) 4 Allen (Mass.) 217, (6) 37 Maine 137.

(4) 6 Cush. (Mass.) 342, (7) 129 T1ll. 599,

L
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household furniture, wearing apparel, jewellery and
piano. The Royal Insurance Company’s interim
receipt does not cover these articles The insurance,
there, is “on general stock.” '

Haggart K.C. for Whitla et al., appellants. The
contract with the Royal Insurance Company was a
provisional agreement with the company’s duly author-
ized agent for such purposes. It was made after full
disclosure of all the circumstances and there was no
condition exacted as to Bourque formally abandoning
the prior insurance as a condition precedent to the
substituted insurance attaching, Porter on Insurance
(8 ed.) 447; Union Mutual Insurance Co.v. Wilkinson
(1) ; Cockburr v. British America Assurance Co. (2);
May on Insurance (4 ed.) sec. 132; Wing v. Harvey (3) ;
Liverpool & London & Globe Fire ins. Co. v. Wyld (4);
McQueen v. Pheeniz Mutual Fire Ins. Co.(5); Hastings
Mutual Fire Ins. Co. v. Shannon (6); Holt “Insurance
Law of Canada” p 494. See remarks of Moss C.J. as to
warranties at page 495 in Worswick v. Canada Fire
and Marine Ins. Co. (7); also Grantv. Lina Ins. Co. (8) ;
and Gibson v. Small (9).

The company waived any breach of the condition
by failing to object when they had knowledge of the
prior insurance and retaining the premium paid to
them. May on Insurance (4 ed.) secs. 143, 498;
Beach, secs. 764, 797, 802; Porter (8 ed.) 190, 212;
Dominion Grange Mut. Fire Ins. Co. v. Bradt (10) ; Law
v. Hand-in-Hand Mut. Ins. Co. (11); Hopkins v. Manu-
Sacturers & Merchants Mut. Insurance Co. (12).

(1) 13 Wall. 222 (7) 3 Ont. App. R. 487.
(2) 19 O. R. 245, (8) 15 Moo. P. C. 516.
(3) 65 DeG. M. & G. 265. (9) 4 H. L. Cas. 353.

(4) 1 Can, 8. C. R. 604, (10) 25 Can. 8. C. R. 154.
(5) 4 Can. S. C. R. 660, (11) 29 U. C. C. P. 1.

(6) 2 Can. S. C. R. 394. (12) 43 U. C. Q. B. 254,
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Munson K.C. and J. Travers Lewis for the Royal In-
surance Company, respondents. There was not to be
any contract of insurance until the prior insurance
with the “Manitoba” Company had been abandoned. If
the interim receipt be considered as having become
effective, it became so merely as an executory contract,
which could not be enforced until the prior insurance
had been abandoned.

The interim receipt was not binding on the com-
pany, however, owing to the non-payment in cash of
the whole of the premium. The agent’s authority was
dependent upon payment of the premium in cash,which
is not proved. Canadian Fire Insurance Co. v. Robinson
(1) ; London & Lancashirve Life Ass. Co. v. Fleming (2);
Acey v. Fernie (8). The appellants should, therefore,
have pleaded and proved such payment, and having
failed to do so, cannot succed. In any event, the
appellants cannot succeed on the interim receipt
as under condition number eight, indorsed on it, the
company is not liable for loss in case of prior insur-
ance. If the respondents cannot rely upon this eighth
condition, as indorsed on the interim receipt, they
claim the benefit of it as one of the conditions indorsed
on the policy, which was issued in pursuance of the
interim receipt, because the right of action upon such
a receipt still depends, as it did before the fusion of
law and equity, upon the right to a specific perform-
ance of the agreement which it involves to issue a
policy or other contract in binding form. In deter-
mining whether specific performance should be
granted, the court will look at all the surrounding
circumstances, and in the present case the trial judge
has found that Bourque must be taken to have under-
stood that Dumouchel expected the prior insurance to

(1) 31 Can. S. C. R. 488, (2) [1897] A. C. 499.
(3) 7M. & W. 151
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be abandoned This finding is approved of by Mr.
Justice Bain, and would be sufficient in itself to
disentitle the appellants to specific performance.

We refer also to Dominion Grange Mut. Fire Ins. Co.
v. Bradi (1) ; Hawke v. Niagara District Mut. Fire Ins.
Co. (2); Western Assurance Co. v. Doull (8); Jackson
v. Massachusetts Mut. Fire Ins. Co. (4); Skillings v.
Royal Insurance Co. (5); Barnard v. Faber (6); Eding-
ton v. Fitemaurice (7); North British & Mercantile Ins.
Co. v. McLellan (8); Compton v. Mercantile Ins. Co.
(9); Browning v. Provincial Ins. Co. (10); Fry on
Specific Performance (2 ed.) 407.

Tae ManITOBA AsSURANCE Co. v. WHITLA éf al.

Tar CHIEF JUSTICE.—The facts of 1his case appear
at full length in the report of it in the Manitoba Court
at page 90, vol. 14, of the Manitoba Reports.

Some confusion may arise, and has perhaps arisen,
from the course pursued in the full court where this
case and one by the same plaintiffs against the Royal
Insurance Company appear to have been heard together.
They were not tried together by the learned Chief
Justice of Manitoba, and were not heard together at
our bar. This action was taken nearly four months
after the other. It was tried after the other as a
distinet and separate case. I think that this was the
right course to pursme. The two cases have to be

considered independently of each other. The result

of one should not in any way influence the result of
the other.

We are not concerned in this case with the ultimate
determination of the respondents’ action against the

(1) 25Can. S. C.R. 1564atp.163. (6) [1893] 1 Q. B. 340.

(2) 23 Gr. 139. (7) 29 Ch. D. 459.
(3) 12 Can. 8. C. R, 446. (8) 21 Can. S. C. R. 288,
(4) 23 Pick. 418. (9) 27 Gr. 334.

(6) 4 Ont. L. R. 123. - (10) L. R. 5 P. C. 263.
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Royal Insurance Company which cannot even be
ascertained from this record.

If the policy with the Royal Company had been
obtained by Bourque upon false representations, for
instance, making it voidable ab imitio, and if that
policy were not subject to the 8th condition against
further insurance, it could not be contended that in
such a case, Bourque could recover upon this policy
with the appellants notwithstanding his double insur-
ance, simply because he could not recover against the
Royal. :

There is only a question of fact before us upon this
appeal, as I view it,

Were there two policies valid on their face and
actually subsisting at the same time on the same pro-
perty in question ? 1)id Bourque as a matter of fact
take a subsequent insurance with the Royal, without
the knowledge and consent of the appellant company
upon the property insured by them ? To these ques-
tions there is room for but one answer.

Not only had Bourque applied for and obtained from
the Royal a turther insurance upon the property upon
which he held an insurance in the appellant com-
pany, but after the fire he immediately notified the
Royal and filed his claim with them, and subsequently
through his assignees took an action against them for
the amount of his interim receipt. Examined as a
witness he says: )

Q. Then the insurance in the Royal was a further insurance on the
same stock which you claim is covered by the Manitoba Company’s
policy 2—A. Yes.

Q. And you are claiming to-day that the Royal Company is liable
to you under that interim receipt for insurance 7—A. Yes, well I am
claiming as a witness.

Q. Liable to your assignees, the Messrs. Whitla & Company. You

are claiming that the Royal Company issued the $3,000 policy called
for by this interim receipt —A. Yes.
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Q. After the fire you put in a proof of loss to the Royal Company,
this document which I have in my hand ?—A. Yes.

Now whether that insurance was valid or not can-
not be determined in this case so as to bind the Royal
were it necessary to do so. And the question is not
whether Bourque intended to doubly insure or not.
Did he in fact doubly insure? We have nothing to
do with his intentions.

The statutory condition that governs this case, as
varied in this policy, reads as follows :

(8.) The company is not liable for loss if there is any prior insur-
ance in any other company, unless the company’s assent thereto
appears herein or is iudorsed hereon, nor if shy subsequent insurance
is effccted in any other company, unless and until the company
assents thereto or unless the company does not dissent in writing
within two weeks after receiving written notice of the intention or
desire to effect the subsequent insurance, or does not dissent in writing
after that time and before the subsequent or further insurance is
effected.

The appellants were therefore entitled to get from
Bourque two weeks' previous written notice of his
intention to further insure in the Royal, and they
never got any. Neither before nor after taking the
interim insurance with the Royal did Bourque give
them any. Upon what principle the respondents can
support their contention that Bourque was at liberty
to so ignore at will a material condition of his con-
tract with the appellants and his obligation there-
under, I entirely fail to see.

This condition does not say, it is true, that the policy
is void if any subsequent insurance is effected without
notice to a prior insurer; but it says clearly that in
such a case the prior company is not liable for loss,
that is to say, not bound in law to pay if they choose,
as the appellants do here, to avail themselves of the
fact that operates avoidance of their obligation to pay.
I would dismiss their action with costs.

199

1903
e
MANITOBA
ASSURANCE
Co.

Ve
WHITLA.

WHITLA
I’
RovaL
INSURANCE
Co.

The Chief
Justice.



200
1903
e

MANTTOBA
ASSURANCE
Co.

V.
‘WHITLA.
‘WHITLA
v,
Rovau
INSURANCE
Co.

The Chief
Justice,

——

SUPREME COURT OF CANADA. |VOL XXXIV.

The respondents’ other contention that they are, in
any event, entitled to succeed for the amount of $250,
the insurance on household furniture, wearing apparel
and jewellery, on which there is no double insurance
as they are not covered by the Royal’s interim receipt,
cannot prevail. The contract of insurance with the
appellants was entire and indivisible, and though
there is no double insurance as to the articles so
separately insured for $250 by the appellants, yet the
whole policy is void. The Gore District Mutual v.
Samo (1).

I would allow the appeal and dismiss the action.
Costs in all the courts against respondent.

WHITLA et al. v. THE RoyaL INsurANcE Co.

THE CHIEF JUsTICE.—The facts of this case appear
at length in the Manitoba Reports, page 90, of vol. 14.

This action was instituted nearly four months before
the other one by the same plaintiffs against the Mani-
toba company in question in this record. It was tried
and determined before that other one, and should be
considered and disposed of as if tried and determined
before the other one was instituted.

I would dismiss this appeal. Bourque's policy with
the Manitoba company was on their books a de facto
subsisting policy when he insured with the respond-
ents, and at the time of the fire. Had any return to
be then made to the Government as required by the
statute, the Manitoba company would have had to
report Bourque as insured by them. Bourque had
covenanted with the respondents that this policy with
the Manitoba was to be put an end to by himself by
some action on his part, and he never did it de facto.
We have nothing to do with his intentions. They

(1) 2 Can. 8. C. R. 411,
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may have been very good, but he did not put them
into execution. And what does he do after the fire?
Far from himself treating the Manitoba policy as
abandoned, he immediately furnished the required
proofs of loss and filed his claim with them, and upon
their refusal to pay has since instituted an action
against them, and as proved in this case, actually
recovered a judgment through his assignees for the
amount of his insurance with them. Moreover, he
swore, when giving his proof of loss to the respondents
that he had another insurance for $2,500 on the same
property in the Manitoba Assurance Company. And
he would now, forsooth, ask us to declare that he had
sworn falsely and that this policy with the *“ Manitoba’
had come to an end before the fire (at what time he, of
course, cannot tell) and he never did‘ anything in
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view of putting an end to it, though he holds his .

judgment against them upon that policy.

How could the court below come to any other con™"

clusion but that his contentions are untenable? And
we have here to determine this case upon the very
same facts as they exisied and were presented to the
court below.

The 8th condition varied in the Manitoba policy as
provied in this case, reads as follows:

The company is not liable for loss * * * if any subsequent
insurance is c¢ffected in any other company unless and until the com-
pany assents thereto, or unless the company does not dissent in writing
within two weeks after receiving written notice of the intention or
desire to effect the subsequent insurance or does not dissent in writing
afterthat time and before the subsequent or further insurance is effected.

Now Bourque’s “ Manitoba” policy by this condition,
it is clear, was not ipso facto void by his taking subse-
quently a further inSurance with the respondents, but
only voidable if the Manitoba company chose toinvoke
‘that subsequent insurance with the respondents in
avoidance of their liability.
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statutory conditions, but that they, the Manitoba com-
pany, would have been able to defeat Bourque’s claim
against them upon any other ground, say, for false
representations made by Bourque when applying for
the insurance with them, could the appellants recover
against the respondents notwithstanding the double
insurance clause in the respondent’s policy? I do
not think so. In that case, they would have lost
their recourse against both companies, as, I think,
they do in this case.

Then the words ‘Je wais abandonner’ used by
Bourque in his first letter to the respondents clearly
import a representation that he, personally, was to do
some act, something towards preventing a double
insurance. And he never did anything, not even
giving to the Manitoba the notice of his intention
that his contract with them, as proved in this case,
obliged him to give. Now having induced the respond-
ents to contract with him wupon such express condi-
tion that he would act and do something toward
putting an end to his other policy, without which they
would not have insured him and having entirely
failed to conform to it, how his action against them
can be maintained, I cannot see. '

I remark further in this case, though it cannot affect
the result, that, as I have already mentioned, it appears
by this record that the appellants have recovered judg-
ment against the Manitoba company for the amount
of Bourque’s policy with them.

They surely cannot themselves attack that judg-
ment and contend that they were not entitled to it.
Could any more cogent proof, as against them, be made
of the double insurance pleaded by the respondents?
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Can any better evidence be made by the respondents of
the truth of their allegations ? Of course. if their action
against the Manitoba company had been dismissed on
the ground that the respondents’ policy, not that
of the *“ Manitoba,” was in force, that would be as to
the respondents, res inter alios, and could not affect
them in any way. But the fact that they have recovered
judgment against the Manitoba company is, as against
them, conclusive evidence of the fact that Bourque
had a prior insurance at the time of the fire, though
the event of the failure of his action against the Mani-
toba company could not have affected the result of
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this case. The appellants’ reasoning on this point |

seems to me turning in a vicious circle, the inevitable
result of not considering these two cases apart and
independently of each other.

Could the court of Manitoba, in face of the evidence
that a judgment against the Manitoba company had
so been obtained by the appellants, a judgment which
the appellants could not and do not impeach in this
case, give them a judgment against the respondents.
I fail to see any error whatever in the judgment
appealed from at the time it was rendered, and nothing
that may have happened since between Bourque and
the Manitoba company (specially if not of record in
this case) can affect our determination of the appeal.
In my opinion the judgment appealed from is unas-
sailable and I would dismiss the appeal with costs.

TeE MaNITOBA ASSURANCE Co. v. WHITLA ef al.
‘WHITLA et al. v. TEHE Roval INsuraNcE Co.

SEDGEWICK J.—On the 12th J uly, 1900, one P. E.
Bourque, residing at Altamont, Manitoba, insured his
stock ofgoods in the Manitoba Assurance Co. for $2,500.
The policy insuring the goods contained the usual
statutory conditions together with a varied condition,
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should the assured desire, providing for its interim
cancellation. That policy being then subsisting, on the
1st January, 1901, Bourque wrote to one J. T. Dumou-
chel, an agent of the Royal Insurance Co., a letter of
which the following is a copy :

ALTAMONT, le ler Janvier 1901,
M. J. DuMoUCHEL,

MoxsIEUR,—Etant en train de me faire assuré contre le feu sur
mon stock, ici 4 Altamont lorsque Mr Landry m’a prié de vous écrire
comme étant assuré lui-méme dans votre compagnie, j’ai pris une
petite assurance 1’6té dernier lorsque j'ai acheté de M. Landry, dans
la Manitoba Assurance Co. et comme il y a des gens qui pensent que
c’est une compagnie faible. je vais abandonné, J’avais $2,000 sur
stock, meubles, piano, ete. J’al un stock audelh de $5,000, et je
désirais de mettre a peu prés $3,000 d’assuracce.

Attendant votre retour, Je demeure votre, ete.,

P. £. BOURQUE.
Dumouchel had

full power to receive proposals for insurance against loss or damage
by fire, to sign interim and rtnewal receipts —to receive moneys, and

to do all lawful acts and business pertaining to such agency which
might from time to time be given h'm in charge as said agent.
Dumouchel replied to this letter that he would be
glad to have the insurance; that he knew nothing
about the standing of the other company ; but that his
was a very strong one.
On the 5th January, 1901, Bourque wrote Dumouchel.

In answer to yours received yesterday, I beg to say I desire to in-
sure the stock only and store fixtures included, dry goods, groceries,
boots and shoes, furniture, for $3,000, I do not keep a stopping place,

Then follows a description of the building.

I think that this is the explanation necessary. If you desire any-
thing further I will be pleased to furnish it to you.

Dumouchel thereupon wrote to Bouryue that if he
sent $75 for the premium he would “ put through the
insurance” for him. Bourque replied on the 6th of
January that he could not pay the amount at once,
but would do so later, in reply to which Dumouchel
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on the morning of the 7th of January sent him an
interim receipt for insuring the stock in trade for $3,-
000 from that date, and a promissory note payable to
Dumouchel’s order for $51, requesting him to sign the
note and return it with a cheque for $25. This was
done and the note was subsequently paid and the
amount of the premium, less commission, sent by
Dumouchel to the Royal Insurance Company’s head
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office in Montreal which retained it. The interim Sedgewick J.

receipt was as follows :

The Royal Insurance Company, No. 32513, St. Boniface Agency,
7th January, 1901, Mr, P. E, Bourque having this day applied for
insurance against loss or damage by fire to the extent of $3,000 on
the property described in application of this date for twelve months,
subject to the conditions as indorsed hereon of the company’s policy, and
having also paid the sum of $75 as the premium for the same, the
property is hereby held insured for forty-five days from this date or
until a policy is sooner delivered or notice given that the application
is declined. If the application is declined the premium received will
be refunded on this receipt being given up, less the proportion for
the time the risk has been covered.

N.B.—If a policy be not received before the expiration of the period
above mentioned and no intimation has been given that the applica-
tion is declined, immediate notice thereof should be given to the
manager of the company in Montreal.

On, general stock, Altamont, preminm $75.

(Sgd.) JOS. DUMOUCHEL,
St. Boniface Agency.

Indorsed on the back were the statutory conditions
without alterations or additions the .eighth being as
follows:

The company is not liable for loss if there is any prior insurance in
any other company, unless the company’s assent thereto appears
herein or is indorsed hereon, nor if any subsequent insurance is
effected in any other company, unless and until the company assents
thereto, or unless the eompany does not dissent in writing within two
weeks after notice of the intention or desire to effect the subsequent
insurance has been mailed to them and addressed to their principal
office in Manitoba by registered létter, or does not dissent in writing
after that time and before the subsequent or further insurance is
effected.

15
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1903 Before the time mentioned in the interim receipt
Manrrosa expired the property insured was burnt. He made
ASSURANCE . .

) Co.  claim by proofs of loss from hoth companies, but
wimrs. intended to recover only from that one which should
Wormia ultimately appear to be liable, if either was liable.

v, Both companies disputed liability and both were sued
'INIS{I(,);:;‘CE by R. J. Whitla & Co., to whom the assured has
Co assigned his claim.

Sedgewick J.  [pon trial of the two actions, Killam C. J. dismissed
" the action against the Royal Insurance Co. and gave
judgment against The Manitoba Assurance Co. for the
amount of the loss, which judgment was affirmed on

appeal to the Court in Bane. '

All parties against whom judgment was given
appealed to this court, and the question to be deter-
mined is: Under the circumstances of this case, is
either company liable and, if so, which ?

I have, after some doubt, arrived at the conclusion
‘that there is error in both the judgments of the court
below, and that while the Manitoba Assurance Co. is
not liable, the Royal Insurance Co. is.

So far as the Manitoba Assurance Co. is concerned
it seems to me that there can be but little question as
to its non-liability. The effecting of the new insurance
in the Royal Co. without its assent gave it the right
at its option to void it, and, as has been established by
a long series of cases in Canadian courts, whether the
new insurance was in the first event valid or invalid,
if there was a new contract of insurance in fact, that
de faclo second insurance made void the first. Besides,
for the reason presently to be pointed out, the company
is discharged. The assured abandoned his claim under
his contract in consideration of the Royal re-assuring
him.

s Before discussing the further facts in this case let
me call attention to two principles of law which I
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think may be found to determine the controversy here.
*There is nothing,” says a learned text writer,

in the law to prevent parties, if they so think fit, from agreeing that,
_ a3 between them, a certain fact, or state of facts, shall, for the pur-
poses of a particular transaction, which it is competent for them to
enter into, and into which they propose to enter, be taken to be true,
whether it be in fact true or not, or although they know, or either of
them knows, it to be untrue.

That is called estoppel by contract.
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The meaning of estoppel, says Martin B. is this : that the parties Sedgewick J.

agree for the purpose of a particular transaction to state certain
facts as true ; and that so far as.regards that transaction there shall be
no question about them.

In Ashpitel v. Bryan (1), Pollock C. B. says:

For the purpose of the transaction in question the parties agreed
that certain facts should be admitted to be facts, as the basis on which
they would contract, and they cannot recede from that * * * We

11 agree with the court below that there may arise an estoppel by
agreement, and that such an estoppel arises here,

And in McCance v. London & North Western Rail-
way Co. (2), Williams J. in delivering the judgment
of the Exchequer Chamber says:

Here it appears in evidence that the contract declared on was to be
regulated and governed by a state of facts understood by the parties

* ¥ % JItislaid down in my brother Blackburn’s Treatise on the
‘Contract of Sale, p. 163, that ¢ when parties have agreed to act upon
an assumed state of facts, their rights between themselves are justly
made to depend on the conventional state of facts, and not on the
truth.” Applying that rule to the present case, we think that both
parties are bound by the conventional state of facts agreed upon

between them. P

The other principle, that of election, which is
perhaps a sub-class of the one just referred to, is to be
found stated in the case Scharf v. Jardine (8) where
Lord Blackburn makes reference to it as follows:

(1) 3B. & S.474; 6B. &8, (2) 7 H. & N. 477 ; 3H. &C.
723;32L.J.,Q B.91;33L.J., 343; 31 L.'J. Ex, 656 ; 34 L. J.
Q. B. 328. Ex. 39.

(3) 7 App. Cas. 360,
1534
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1903 Now on that question there are a great many cases ; they are col-
[S——)

Maxtrops lected in the notes to Dumpor’s Case (1) and they are uniform in this
ASSURANCE respect, that where a man has an option to choose one or other of
Co. two inconsistent things, when once he has made his election it cannot

v, -
Warrna, e retracted, it is final and cannot be altered.

WHITLA Lord Blackburn also refers to the case of Jones v.

Rovs,  Carter (2) as most neatly stating the point.

INS(%I(?NCE The pridciple, I take it, running through all the cases as to

what is an election is this, that where a party in his own mind has
Sedgewick J. thought that he would choose one of two remedies, even though he
T bas written it down on a memorandum or has indicated it in some
other way, that alone will not bind him : but so soon as he has not
only determined to follow one of these.remedies but has communicated
it to the other side in such a way as to lead the opposite party to be-
lieve that he has made that choice, he has completed his election and
can go no further ; and whether he intended it or not, if he has done
an unequivocal act—I mean an aet which would be justifiable if he
had elected the other way—the fact of his having done that unequi-
vocal act to the knowledge of the persons concerned is an election.

The case, it seems to me, very largely depends upon
the phrase “ Je vais abandonner ” in Bourque’s letter
of the 1st of January, 1901, to the Royal Insurance
Co’s agent at St. Boniface. That that letter was in-
corporated in and formed part of the contract evidenced
by the interim receipt there can be no question.

Now, from a perusal of the correspondence and
evidence and interim receipt, I draw several conclu-
sions. The agent Dumouchel knew perfectly well of
the then existing policy in the Manitoba Assurance
Co. Both he and Bourque fully understood that there
was no intention on Bourque’s part to effect * other ”
or “ additional ” insurance in the Royal Insurance Co.
There was no intention that there should be two exist-
ing insurances at the same time upon the property.
Neither was it the intention that there should be any
time when there should be no insurance upon it. The
proposal in the letter of 1st January, in effect was

(1) 1Sm. L.C. 11th ed. 35. (2) 16 M. & W. 718.
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this : “I intend to abandon my insurance in the Ma-
nitoba Assurance Co. if I can obtain substituted in-
surance in the Royal Insurance Co. In other words
—7you insure me and I undertake to abandon my in-
surance in the Manitoba Assurance Co. and not to
make any claim against it if loss occurs to me after
you have insured me.” The acceptance of the money
of the assured and the signing of the interim receipt
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was, as between the assured and the “Royal” Co., to
destroy the right of the assured under the first policy,
that is to say to annihilate it and to substitute in its
stead the new assurance. The assured used the word
“ abandonner.” As a matter of strict law it was
~ impossible for him to abandon his contract with the
“ Manitoba” Co. without their assent. Underits special
terms he might during its currency have cancelled it
and claimed the unearned premium, but that would
not be an act showing that he had abandoned the
policy but living up to its terms and insisting upon the
performance of its conditions in his favour, and Du-
mouchel must be presumed to have known this and
that the acceptance by Bourque of the interim receipt
and the payment of the premium in itself constituted
the abandonment which both parties had in contem-
plation.

This is a suit that, before the modern practice, would
have had to be brought in a Court of Equity and
the relief sought for would have been a decree direct-
ing the company to issue a policy and as ancillary to
that relief to pay the amount of the loss of the plain-
tiff. In that case the policy directed to issue would,
in my judgment, contain a declaration that the in-
surance thereby effected was an insurance in substitu-
tion and in consequence of the abandonment by the
assured of his rights under the “ Manitoba” policy. Sup-
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1903 posefa’policy so ordered to be issued contained prov
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Mantrosa gion{in words such as the following: * Whereas the ap-
ASSURANCE

Co. plicanf is now insured in the ‘Manitoba’ Co. and has
wams, declared that upon the effecting of an insurance in
Wrrmia this company he abandons his right under the first

v.”  policy; and whereas this company has agreed to such
INES;“S{CE abandonment and to the issue of this policy under the

Co.  circumstances aforesaid the éompany hereby assures

Sedgewick J. etc., etc.” ; could it be contended that it nevertheless

" had aright toclaim the “ Manitoba” policy as an exist-

ing insurance upon the property ? The words * other

insurance” in the statutory conditions in that case

would clearly not apply to the *“ Manitoba” policy but

to any other existing insurance not disclosed to

Dumouchel. It therefore seems to me the more reason-

able view to hold that under all the circumstances of

this case, while the “ Manitoba ” Co. were relieved from.

liability by reason of the substituted insurance, the
“Royal” Co. was not relieved from its liability.

I am not disposed to place much reliance upon the
fact that the assured proved a claim against both com-
panies and sued both companies. He was on the horns
of a dilemma. The proofs were made and the actions
were commenced on the advice of his legal adviser.
The very fact that there is now a difference of opinion
as to which, if either, company is liable, or as to
whether there is any liability at all, shews that perhaps
the advice of the solicitor displayed good judgment.
At the very most it is only evidence, not conclusive
evidence, in proof of the allegation that he never did
abandon his claim against the Manitoba Co. There
is however no estoppel, and as I consider that the
contract creating the second insurance was a valid
contract effected for the purpose for which it was
intended, and that there was not even a suspicion of
fraud or of an intention to doubly insure, the subse-
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quent conduct of the assured with regard to the proofs
of loss cannot vary or in any way injuriously affect his
rights.

On the whole I am of opinion that both appeals
should be allowed and that judgment should be entered
dismissing the action against the *“ Manitoba” Co. and
that judgment should be entered against the “ Royal”
Co. Costs to the successful party in each case.

GIROUARD J. concurred.

Davies J.—Both during the argument of this case
and since I have entertained serious doubts of the
right of the plaintiffs to recover and I confess that
even now these doubts are not entirely removed.

The plaintiffs sue as assignees of one Bourque who

at a time when he was insured in the Manitoba Ass.
Co. became dissatisfied with the stability of the com-
panv and applied to the agent of the Royal Ins. Co.
for insurance upon practically the same property. In
his application which was written in French he stated
with respect to his existing insurance in the Manitaba
Ass. Co. that
as there are people who think that it is a weak company I am going
to abandon.
A few days afterwards in response to a letter from the
agent of the “ Royal” he furnished the necessary particu-
lars to effect insurance, and afterwards paid the insur-
rance. premium to the agent who remitted it to the
head office of the company by which it has since been
retained. The agent issued to Bourque an interim
receipt with the statutory conditions indorsed thereon.
The receipt says:

Mr. P. E. Bourque having this day applied for insurance against
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loss or damage by fire to extent of $3,000 on the property described -

in application of this date for 12 months, subject to the conditions as
indorsed hereon of the company’s policy and having also paid the
sum of $75 as the premium, &e.
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In my opinion therefore, both Bourque's application
and the indorsed conditions must be read into and
form part of the eontract. No question of fraud or of
any attempt to insure doubly is raised. Itis admitted
that the intention was to substitute the insurance in the
“Royal” for that in the ** Manitoba.” In fact Bourque’s
application specifically set out the existence of the
insurance in the “ Manitoba,” and his intention to aban-
don it for that he was taking outin the * Royal”; and it
was with full knowledge, therefore, of all the material
facts that the latter insurance issued. The intention
of the parties was clear that there should not be a
moment of time when Bourque was not actually
insured. He was not ‘obliged to complete the aban-
donment of hisinsurancein the “ Manitoba” company as
a condition precedent to that effected in the Royal
attaching. The latter company was willing to insure
knowing of the existence of the other insurance, and
to accept Bourque's statement that the insurance he
was effecting was not intended as additional, but as
substituted insurance. They knew that under the
statutory conditions binding alike on the * Manitoba”
Company as on themselves, a subsequent insurance by
Bourque relieved the “ Manitoba” company of any fur-
ther liability, and with this knowledge and Bourque’s
statement of his intention to abandon the prior insur-
ance, they effected substituted insurance for him. The
8th statutory condition which they invoke to relieve
themselves of liability says:

The company is not liable for loss if there is any prior insurance in
any other company unless the compa.ny’s assent thereto appears herein
or is indorsed hereon, &c.

I doubt whether the insurance in the “ Manitoba”
which the “ Royal” Company was expressly informed
about in Bourque’s application and as to which he
stated his intention to abandon, can be held as “prior
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insurance” within the meaning of those words in this
condition, Those words evidently have reference to
some prior insurance the existence of which the com-
pany effecting the second insurance might assent to.
In other words, they refer either to an attempt to effect
a second or double insurance without the company’s
knowledge, or to do so with their knowledge and
assent, but in any case to some attempted or intended
double assurance. Here was an honest attempt, not
to obtain an assent to a declared prior insurance or to
suppress the fact of a prior insurance existing, but to
obtain substituted insurance in lieu of a declared prior
insurance which was to be abandoned. If the true’
construction of the clause requires the assent even in
the latter case which seems to me an illogical con.
struction, I am still of the opinion that it does suffi-
ciently appear in the interim receipt of which the
application is made a part, and that it appears coupled
with their acceptance of Bourque’s promise to abandon,
and that the failure of Bourque subsequently to carry
out his intention of formally abandoning the “ Mani.
toba” insurance cannot under the peculiar circum-
stances of this case defeat his claim against the
“Royal” company.

The question, apart from the construction of the
condition, seems to me to be whether this promise to
abandon was a warranty or an antecedent condition
to the policy attaching which would go to the root of
the transaction or whether it is merely a collateral
stipulation, the non-performance of which did not
avoid the defendant company’s obligat on, but only
gave it a cause of action in case of breach with damage.
I am of opinion that it was the latter. -

It has been contended that Bourque by asserting in
his proofs of loss the existence of the insurance in the
“Manitoba” company has prevented his recovery in this
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action.f, But the circumstances must be looked to. It
was very doubtful which policy [would be held to be
eftective or indeed whether either of them would be.
The subsequent judicial differences of opinion shew
how well founded the doubts were. There was no
intention to deceive any one by these proofs in the
form in which they were made out, nor did they deceive
anyone. It is unfortunate that they were worded as
they were and that the facts were not set forth cor-
rectly. But no doubt the difficulties were great and-
in the absence of any fraud or attempted fraud I am
disposed to agree with the contention that this irregu-

.larity or incorrect statement in the proofs should not

be held to destroy an otherwise valid insurance.

- NEsBITT J. concurred.
' Appeals allowed with costs.

Solicitors for the appellants, The Manitoba Assurance

Co.: Tupper, Phippen & Tupper.

Solicitors for the respondents ‘Whitla et al. : Macdonald,
Haggart & Whitla.

Solicitors for the appellants, Whitla ez al. : Macdonald,
Haggart & Whitla.

Solicitors for the respondents, The Royal Insurance
Co.: Munson & Allan.
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ON APPEAL FROM THE COURT OF KING'S BENCH FOR
MANITOBA.

Negligenee — Electric plant — Defective appliances—Master and servan®
— Electric shock — Engagement of skilled manager — Contributory
negligence,

An electrician engaged with defendants as manager of their electric
lighting plant and undertook to put it in proper working order
the defendants placing him in a position to obtain all necessary
materials for that purpose. About three months after he had
been placed in charge of the works he was killed by coming in
contact with an incandescent lamp socket in the power house which
had been there during the whole of the time he was in charges
but, at the time of the accident, was a.p‘pa.rently insufficiently
insulated.

Held, that there was no breach of duty on the part of the defendants
towards deceased who had undertaken to remedy the very defects
that had caused his death and the failure to diseover them must
be attributed to him.

The judgment appealed from (14 Man. L. R. 74) ordering a new trial
was aflirmed but for reasons different from those stated in the
court below.

APPEAL from the judgment of the Court of King’s
Bench for Manitoba, en banc (1), reversing the judgment
entered by Mr. Justice Richards upon the finding of
the jury at the trial, and setting aside the verdict in
favour of the plaintiff and ordering a new trial.

*PrESENT :—Sir Elzéar Tascherean C.J. and Sedgewick, Girouard,l
Davies and Nesbitt JJ.

(1) 14 Man. L. R. 74.
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103 The action was by the father, mother and three

Nyt

Davivsor  sisters of the late W. B. Davidson, deceased, for dam-

' STUaz. ages in consequence of his death which, it was alleged,

—  had been caused through defendants’ negligence. The
circumstances of the case are as follows :—

A few months prior to the time of the occurrence
which resulted in-the death of W. B. Davidson, the
defendants had purchased the electric lighting plant
at the Town of Selkirk, in Manitoba, which at the time
was not in good working condition. They were
unacquainted with electrical matters and engaged the
deceased, a skilled electrician, to manage the plant and
put it in proper working order and, to enable him to
do so, they arranged to have everything that he might
require for that purpose furnished upon his orders by
an electrical supply company at Winnipeg. Deceased
inspected the plant both before and after his engage-
ment, put the elecirical works in operation and, from
time to time, ordered such electrical supplies as he con-
sidered necessary for repairs, alterations and new instal-
lations and acted as manager from the month of June,
1900, until his death, on 11th September following.
On the latter date, there being some trouble with an
air pump at the works, he went into the pump pit to
examine it before it was attended to by the engineman
in charge of the power house, and while going down,
grasped the brass socket of an incandescent eleé¢tric
lamp in his hand and received a shock which killed
him.

The electric lamp was hanging from a wooden grat-
ing over the pump pit and, although it was not of
the kind most approved for use in pits and damp
places, he had allowed it to remain there when making
the alterations he thought necessary on assuming the
management of the works. There was an ordinary
lantern provided for the use of any person having to
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examine the machinery in the pump pit, but deceased
did not make use of it and the inference appeared to
be that he had taken the electric lamp in his hand to
make an examination of the machinery instead of using
the lantern. A short time after the accident the power
house lights went out gradually and it was afterwards
discovered that the electrical transformer had burned
out.

The action was taken under the Manitoba statute
respecting compensation to families of persons killed
by accidents (1), as amended by 61 Vict. c. 11 (Man.)
and charged the defendants with negligence in failing
to remedy defects in the electrical plant and machinery
some of which might have caused the accident.

The jury found a general verdict in favour of the
plaintiffs for $1,600 damages, upon which judgment
was entered by the trial judge. On appeal, the full
court directed that the verdict should be set aside and
ordered anew trial (2), on the ground that there was no
evidence that the plaintiffs had suffered any damages
that would entitle them to recover judgment under
the statute. The plaintiffs now appeal.

Davidson K.C. for the appellants. The deceased
while engaged in the performance of his ordinary
duty of running an electric plant was instantly killed
through the negligence of the defendants by reason
of defects in the condition of the ways, works,
machinery, plant, buildings and premises used in the
business; the particular defects alleged being: (1.)
Transformer in power house defective; (2.) Absence of
a primary ground detector; (3.) Insufficient lightning
arresters; (4.) Defective pump in pump house; (5.)
‘Wet floor in pump house; (6.) Main switch-boom not
provided with necessary safeguards and instruments

(1) R.S. M. [1891] . 26. ©  (2) 14 Man. L. R. 74.
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to run the same; all of which arose and were not
remedied owing to the negligence of the defendants.

There was evidence from which inferences of a
reasonable expectation of pecuniary benefit could be
drawn and, upon this, there was justification for the
general verdict. Duckworth v. Johnson (1). Anticipated
benefit may be the subject matter of damages; Franklin
v. South Eastern Railway Co. (2) ; Rickelts v. Village of
Markdale (8) ; Grand Trunk Railway Co.v. Weegar (4) ;
Connecticut Mutual Life Ins. Co. v. Moore (5) ; Hether-
ington v. North Eastern Railway Co. (6); Jones v.
Hough (7) ; Metropolitan Railway Co. v. Wright (8);
Canada Atlantic Railway Co. v. Mozley (9). The rule
adopted by the court below as to evidence of ¢ reason-
able expectation” is too narrow and vigorous; it
is in contradiction of the leading decisions; see
cases already cited, and St. Lawrence and Ottawa Rail-
way Co. v. Lett (10); Blake v. Midland Railway Co.
(11); Pym v. Great Northern Railway Co. (12); Grand
Trunk Railway Co. v. Jennings (18); Condon v. Great
Southern Railway Co. (14), per Pigott C.B. and an
American case particularly in point, Kane v. Mitchell
(15).

As to the remaining reasons assigned by defendants
affecting contributory negligence, character of decea-
sed, whether he was a workman or contractor, care or
negligence of defendants, etc.,, they have been sub-
mitted to and passed upon the jury upon evidence
which should support their finding, and this court
will not reverse on questions of fact unless con-

(1) 4 H. & N. 653. (8) 11 App. Cas. 152.

(2) 3 H. & N. 211, (9) 15Can. 8. C. R. 145.
' (3) 310.R. 610, - (10) 11 Can. S. C, R. 422,

(4) 23 Can. 8. C. R, 422, (11) 18 Q. B. 93,

(6) 6 App. Cas. 644, (12) 4 B. & S. 406.

(6) 9 Q. B. D. 160. (13) 13 App. Cas. 800.

(1) 5 Ex D. 115, (14) 16 Ir. C. L. R. 415,

(15) 90 Hun. N, Y. 65.
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vinced beyond all reasonable doubt that the judgment
appealed from is clearly erroneous. Arpin v. The
Queen (1) ; Sewell v. British Columbia Towing Co. (2);
Royal Electric Co. v. Hévé (3). The defendants’
evidence is wholly insuflicient to establish absence of
negligence on their part or remove liability from them.
Keasby on Electric Wires, pages 259, 269. It is for
those who control the wires to shew that the accident
occurred from some cause beyond their control and
not by reason of any want of care in the construction
or maintenance of their dangerous appliances. Ennis
v. Gray (4); Citizens Light & Power Co. v. Lepitre (5).

Coutlée K.C. and Phippen for the respondents.
Although the Manitoba statute differs to a certain
extent from Lord Campbell’s Act, yet the principle
upon which actions of this nature are given is the
same and, to entitle the plaintiffs to succeed, they must
shew a reasonable expectation of pecuniary benefit from
the continuance of life of the deceased. There is no
such proof in this case. Blake v. Midland Raiiway Co.
(6); Chapman v. Rothwell (7); Franklin v. South Eastern
Railway (8), at pp. 211, 218; Dalton v. South Eastern
Railway Co. (9); St. Lawrence and Ottawa Railway Co.
v. Lett (10) ; Grand Trunk Railway Co. v. Jennings (11) 5
Mason v. Bertram (12) ; Rombough v. Balch and Peppard
{18); Blackley v. Toronto Railway Co. (14) ; Ricketts v.
Village of Markdale (15). For the reasons given for
the judgments appealed from, and in the cases cited,
the appellants have not established that reasonable
expectation of pecuniary benefit from the continuance

(1) 14 Can. S.C. R. 736. (9) 4 3. B, N. S. 296.
" (2) 9 Can. 8. C. R. 527. (10) 11 Can. 8. C. R. 422.
(3) 32 Can. 8. C. R. 462. (11) 13 App. Cas. 800.
(4) 87 Hun. N. Y. 355. (12) 18 0. R. 1.
{(6) 29 Can. S.C.R. 1 + (13) 27 Ont. App. R. 32; Cout,
(6) 18 Q. B. 93. Dig. 940,
(7) 4 Jur. N. 8, 1181, (14) 27 Ont. App. R. 44 (n.)

(8) 3 H. &N, 211. (15) 31 O. R. 180, 610.
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of the life of the deceased necessary to entitle them to
succeed. They have been unable to shew more than
that the deceased was a dutiful son. There is no
evidence of any actnal assistance to the plaintiffs by
him at any time.

If the action is based on common law rights, apart
from The Employers Liability Act, then it must appear
that the master knew of the defect, and that the deceased
was ignorant of it, and the pleadings must so allege.
Griffiths v. London and St. Katharine Docks Cu. (1);
Black v. Ontario Wheel Co. (2). Here these conditions
have not been met. If the claim be under The Em-
ployers Liability Act (66 Vict. c. 89, Man.) it must be
shewn that the employer knew of the defect, or was,
negligent in not discovering it. Nothing of the kind
is pretended here.

It was the duty of the deceased who had been em-
ployed for that specific purpose, to discover any defects
in the works to put them right. He was the expert
in charge of the plant. There was no one higher in
authority on whom any duty devolved. The owners
had not only instructed the deceased to remedy defects
should he find any, but they had also supplied him
with ample means of doing so, and there is no evidence
of knowledge by any of the defendants of any defects
or of want of care on their part in discovering any
defect. The deceased knew the state of the works and
voluntarily accepted the risk and defendants are not
liable. Thomas v. Quartermaine (8); Yarmouth V.
France (4) ; Smith v. Baker (5).

The evidence does not shew that death resulted
from any defect in the appliances, and if any such
defect caused the death it must have arisen eo instanii.

(1) 12 Q. B. D. 493. (3) 18 Q. B. D. 685. '

(2) 19 Ont. 578 at p. 582. . (4) 19Q. B. D, 647.
(5) [1891] A. C. 325.
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Critical investigation by electrical experts failed to
disclose any defect discoverable before the accident.
There is no evidence inconsistent with deceased having
been killed entirely independent of and without any
defect in the works. None of the witnesses would
attribute the death to any particular defect.

The deceased lost his life through his own negligence
which was the proximate cause of his death. The
pump pit was necessarily wet. Damp places are
specially dangerous when dealing with light currents.
It was unnecessary to touch the lamp. It was always
kept burning. It was necessarily in a dangerous place.
. Others thought it dangerous to handle. A lantern
had been provided for use in the pump pit. With
high pressure currents a break may take place at any
moment. The better connection you make with the
ground the greater the strain on the system and the
more liable to break. A careful eleetrician should
always assume a possibility of breakage in insulation
and yet deceased with knowledge of these facts
unnecessarily handled the Jamp in a dangerous place,
thus throwing extra weight on the insulation, and
death resulted. Davey v. London and South Western
Railway Co?(1) ; Martin v. Connah’s Quay Atkali Co.
(2) ; Ruegg 171 ; Brumell v. Canadian Pacific Railway
Co. (3).

All the experts examined agree that there was no
defect visible or apparent which could have caused
the accident and there can be no liability for latent
defects. Ruegg, 87, 88; Stokes v. Eastern Counties
Railway Co. (4) ; Readhead v. Midland Railway Co. (5);
Richardson v. Great Eastern Railway Co. (6).

(1) 12 Q. B. D. 70. (4) 2 F. & F. 691.
(2) 33 W. R. 2186. (5) L.R.2Q.B.412;4Q, B, 379,
(8) 15 0. R. 375. (6) 1 C. P. D, 342, '
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The defendants were within their rights, operating
an enterprise for public utility and had engaged a com-
petent manager and discharged every duty incumbent
upon them not only towards him but towards the
public. Deceased was warned that the works were
out of order, he visited and inspected the premises,
engaged as manager and undertook to put them in
proper order. After three months experience he acted
most imprudently and his misfortune resulted from
bis own fault.

‘We refer generally to Canadian Pacific Railway Co.
v. Roy (1); Messenger v. Bridgetown (2); Fawcett v
Canadian Pacific Railway Co. (8) ; Dominion Cartridge
Co. v. Cairns (4); Headford v. McClary Mfg. Co. (5);
Roberts v. Hawkins' (8); Demers v. Montreal Steam
Laundry Co. (7); Tooke v. Bergeron (8).

The American cases cited by appellant are not in
point as Lord Campbell’s Act has not been enacted in
the State of New York.

The judgment of the court was delivered by :

NEsBrrT J.—The plaintiffs are the father, mother
and three sisters of one W. B. Davidson, deceased, and
the defendants are the proprietors of the electric light
plant at the Town of Selkirk. The deceased took
charge of the plant under arrangements to run same
and with instructions to see what was required and
put the plant in proper running order.

The evidence is clear that any requests for supplies
were complied with, but unfortunately on the 1ith
September, 1900, the engineer in charge informed the
deceased that something was wrong with the air pump
at the works and the deceased went into the pump

(1) [1902] A. C. 220, (5) 24 Can, S. C. R. 291.
{2) 81 Can. 8, C. R. 379. (6) 29 Can. 8. C. R. 218.
(3) 32 Can. 8. C. R. 721. (7) 27 Can. 8. C. R. 537.

(4) 28 Can. 8. C. R. 361, (8) 27 Can. 8. C. R. 567,
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pit and apparently took hold of the nozzle of a small
electric lamp suspended in the pit and, while grasping
the nozzle, received an electric shock which killed him.

Several theories as to the cause of the overcharge of
electricity were advanced and the jury found a general
verdict for the plaintiffs fixing the damages at $1,500.
The trial judge entered judgment for this amount and
the full court held that the judgment could not stand
on the ground that no sufficient evidence of damage
under the Act in Manitoba, similar to Lord Camp-
bell’s Act, had been offered. In my opinion it is not
necessary to deal with this question.

I think the case may be disposed of on the short
ground that no evidence was adduced of any breach
of duty owing by the defendants to the deceased. The
charge and control of the plant was with the deceased,
and any of the defects complained of were the very
matters which the deceased undertook to remedy if
discovered, and the failure to discover such defects
must be attributed to him. There was no evidence
of negligence in the defendants, having in mind the
duties of the deceased.

I think the appeal should be dismissed.

Appeal dismissed with costs.
Solicitors for the appellants: Robinson & Hull.

Solicitors for the respondents: Tupper, Phippen &
Tuppér.

1614

223

1903

s and
Davipsow
v,
STUART.

Nesbitt J.



224

1903

*Nov. 19.

SUPREME COURT OF CANADA. [VOL XXXI1V,

THE CANADIAN MUTUAL LOAN?
AND INVESTMENT COMPANY } APPELLANTS;
(DEFENDANTS) vieen o v o veeennnes (

JOHN LEE (PLAINTIFF) .....seseesereresee.. RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.
Appeal—Amount in dispute— Title to land— Future rights.

L. had given a mortgage to the Standard Loan and Savings Co. as
security for a loan and had received a certain number of the
company’s shares. All the business of that company was affer-’
wards assigned to the Canadian Mutual and L. paid the latter the
amount borrowed with interest and $460.80 in addition, and
asked to have the mortgage discharged. The company refused
claiming that L. as a shareholder in the Standard Co. was liable
for its debts and demanding $79.20 therefor by way of counter-
claim. At the trial of an action by L. for a declaration that the
mortgage was paid and for repayment of the said $460.80, such
action was dismissed (1 Ont. L. R. 191) but on appeal the Court
of Appeal ordered judgment to be entered for L. for $47.04
(5 Ont. L. R. 471). The defendants appealed to the Supreme
Court.

Held, that the appeal would notlie; that no title to lands or any
interest therein was in question; that no future rights were
involved within the meaningof subsec. (d) of 60 &61 Vict. ch. 34 ;
and that all that wasin dispute was a sum of money less than
$1,000 and therefore not sufficient to give jnrisdiction to the court.

Held, also that the time for bringing the appeal cannot be extended
after expiration of the sixty days from the pronouncing or enfry
of the judgment appealed from.

APPEAL from a decision of the Court of Appeal for
Ontario (1) reversing the judgment at the trial by
which the action was dismissed (2), and directing

- judgment to be entered for the plaintiff for $47.04.

#*PrESENT :—Sir Elzéar Taschereau C.J. and Sedgewick, Davies,
Nesbitt and Killam JJ.

(1) 5 Ont. L. R. 471. (2) 3 Ont. L. R. 191
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The facts of the case necessary to understand the
judgment of the Supreme Court are sufficiently stated
in the above head-note.

W. J. Clark for the respondent moved to quash the
appeal on the ground that only a sum of money less
than $1,000 was in dispute, and citing Bank of Toronto
v. Le Curé, &c. de'la Nativité (1) ; Jermyn v. Tew (2).

Shepley K.C. (Macdonell with him) contra. The
appeal involves the title to land or an interest in land.
Purdom v. Pavey (8); Stinson v. Dousman (4).

Moreover the future rights of the appellants are
affected and subsection (d) of the Act 60 & 61 Vict.
ch. 84, gives a right of appeal.

If there is no appeal as of right I would ask for special
leave under subsec. (¢). The case is a verv important
one for loan companies.

The judgment of the court was delivered by :

TrE OHIEF JUSTICE.—We are all agreed that this
appeal must be quashed. As the case comes before us,
there is nothing in it but a controversy as to a pecu-
niary amount of less than $1,000, and therefore not
sufficient to give us jurisdiction.

The contention that the case might be appealable
under subsection (a) of the Act 60 & 61 Vict. c. 34, can-
not prevail. There is no title to real estate or any
interest therein in question, controverted or in contro-
versy, upon this appeal. Compare Tintsman v. National
Bank (5); Stillwell B. & S. V. Co. v. Williamston Oil

& F. Co. (6); Carne v. Russ (7); Farmers Bunk of

Alexandria v. Hooff (8); Nicholls v. Voorhis (9);
Scully v. Sanders (10). The effect or consequences
of a judgment are not a test of our jurisdiction.

(1) 12 Can. 8. C. R. 25. ,  (6) 80 Fed. Rep. 68.
(2) 28 Can. 8. C. R. 497. (7) 152 U. 8. R. 250.
(3) 26 Can. S. C. R. 412, (8) 7 Peters 168.
(4) 20 How. 461. (9) 74 N. Y. 28

(5) 100 U. 8. R. 6. (10) 77 N. Y. 598,
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Wineberg v. Hampson (1); The Emerald Phosphate Co.
v. The Anglo-Continental Guano Works (2); Jermyn v.
Tew (8); Frechette v. Simmonneau (4); Toussignant v.
County of Nicolet (5).

Neither can the right of appeal be supported upon
sec. 1, subsec. (d) of the Act. There is in the case no
matter in question relating to the taking of an annual
or other rent, customary or other duty or fee, or a like
demand of a general or public nature affecting fuiure rights.
These last words are governed by the preceding ones.
A demand must be of a general and public nature
besides affecting future rights. In re Marois (6);
Gilbert v. Gilman (7) ; Wineberg v. Hampson (1) ; Raphael
v. MacLaren (8).

The appellant now asks that, failing his maintain-
ing his appeal as of right, we should grant him special
leave under subsec. (¢). But that application is too
late, assuming that it could be heard without notice

~ to the respondent. More than sixty days have elapsed

since the judgment he would now appeal from ; sec. 40
Supreme Court Act; and under a constant jurispru-
dence, our power to grant special leave is gone, and
the time cannot be extended for such a purpose either
under sec. 42 which applies exclusively to appeals as
of right, or under rule 70 which has always been
construed as not applying to delays fixed by statute.
Our jurisprudence on the subject under this Ontario
Act is the same that we have followed as to leave to
appeal per saltum under section 26, subsec. 8. Barrelt
v. Syndicat Lyonnais du Klondyke (9), and cases therein

(1) 19 Can. 8. C. 369. (5) 32 Can. 8. C. R. 353.
“(2) 21 Can. 8. C. R. 422. (6) 15 Moo. P. C. 189.

(3) 28 Can. S.C. R. 497. (7) 16 Can. S. C. R. 189,
(4) 31 Can. 8. C. R, 12. (8) 27 Can. 8. C. R. 319.

(9) 33 Can. 8. C. R. 667.



VOL. XXXIV.] SUPREME COURT OF CANADA. 227

cited, to which may be added In re Smart (2); and }_9'%
Stewart v. Skulthorpe, referred to in the second edition Canapiax

. M
of Cassels’s Supreme Court Practice, at page 87. See Loax & In-
Oredit Company v. Arkansas Central Railway Co. (8); "o
Brooks v. Norris (4). I

Appeal quashed with costs. The Chief
Justice.

Solicitors for the appellants : Macdonell, McMaster &
Geary.

Solicitor for the respondent: W. J. Clark.

(2) 16 Can. S, C. R. 396. (3) 128 U. S. R. 258.
(4) 11 How. 204,
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JOAN OLIVE DUNSMUIR (DEFEND-

ANT) ceovervunnnns erereeree s e g APPELLANT;

AND

LOWENBERG, HARRIS AND COM-
PANY (PLAINTIFFS).......... cereaenes

ON APPEAL FROM THE SUPREME COURT OF BRITISH
COLUMBIA.
Finding of jury—New trial—Principal and agent—Qualification of juror
—Waiver of objection—Written contract—Collateral agresment by
parol.

% RESPONDENTS.

An agent employed to sell a mine for & commission failed to effect a
sale but brought action based on a verbal collateral agreement
by .the owner to pay *expenses’ or “expenses and compen-
sation” in case of failure, The jury found in answer to a
question by the judge that ¢ we believe there was a promise of
fair treatment in case of no sale.”

Held, reversing the judgment in appeal (9 B. C Rep. 303), Taschereau
C. J. and Killam J. dissenting, that this finding did not establish
the collatlral agreement but was, if anything, opposed to it and
the real issue not having been passed upon there must be a new
trial.

If a juror on the trial of a cause is allowed without challenge to act
as such on a subsequent trial, that is not per se a ground for setting
aside the verdict on the latter.

APPEAL from a decision of the Supreme Court of
British Columbia (1) refusing to set aside a verdict for
the plaintiff and order a new trial.

The plaintiffs, whose action has been thrice tried,
claimed from defendant their expenses and compen-
sation for endeavouring to sell a coal mine for the
latter who by a written agreement promised them five

#*PresENT :—Sir Elzéar Taschereau C.J. and Sedgewick, Davies,
Nesbitt and Killam JJ.

(1) 9 B. C. Rep. 303 sub nom. Horris v. Dunsmusr.
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per cent commission, He failed to effect a sale but li‘ff
based his action on the ground that his failure was Dumsuom
caused by defendant’s interference. He obtained a ver- LOWE:;?BERG,
dict which was set aside and a new trial ordered on HARS&
which the claim was amended by adding a claim on —
an alleged collateral and verbal contract to pay expenses
in case of no sale. This second trial resulted in anon-
suit which was set aside by the full court and a third
trial ordered (1) which the Supreme Court of Canada
affirmed (2). The third trial resulted in a verdict for
plaintiff which the full court sustained and the defend-
ant appealed.

The principal questions at issue on this appeal are
stated in the judgment of His Lordship Mr. Justice
Davies now reported.

~ Sir Charles Hibbert Tupper K.C. for the appellant.
We contend that the fact that one of the jurors sat on a
former trial is a good ground for challenge, and that
this can be taken advantage of after verdict, because
that ground of challenge was not known to the defend-
ant at the time of the last trial. Archbold Q. B.
Practice (ed. 1885) p. 619; 1 Coke, Littleton, p. 1575,
“challenge propter affectum;’ Blackstone (Lewis ed.)
vol. 8, p. 8363 ; Hawkins’ Pleas of the Crown, vol. 2, p.
577; Thompson on Trials, vol. 1, sec. 68; Argent V.
Darrell (3); Bacon’s Abridgement, vol. 9, p. 598.
There can be no waiver where the party had no
knowledge of the ground of challenge; Thompson on
Trials, sec. 114 (ed. 1899). Herbert v. Shaw (4); Earl
of Falmouth v. Roberts (8) ; Peermain v. Mackay (6).
The finding of the jury upon the main point is
really a finding in appellant’s favour; or if that is too
broad a statement, it {is clear that the jury have dis-
(1) 6 B. C. Rep. 505. (4) 11 Mod. 118,

(2) 30 Can. 8. C. R. 334. (5) 9 M. & W. 469,
(3) 2 Salk, 648, (6) & Jur. 491,
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1903 regarded what was the only evidence they could

DUN?}:’IUIR possibly have found wupon. They expressly state

Lﬂgbg:l;}: that their verdict is founded upon evidence which

Co. did not and could not bear upon the issue found.

T They answered: “ln view of concessions made sub-

sequently, we believe there was a promise of fair

treatment in case of no sale.” On this all-important

point they find their verdict, not because they believed

the only real evidence upon the point, but in conse-

quence of “subsequent concessions.” The general

verdict does not affect the question; the jury might

have declined to answer questions, but they did not,

and their answers are a part of the verdict. 'They find

the general verdict because they have come to certain
conclusions regardless of the evidence.

The special findings areincomplete, inconclusive and

contradictory both to each other and to the verdict, and

upon the findings, the defendant is entitled to have a

verdict or judgment entered for her in spite of the added

general verdict infplaintiffs’favour. The juryonly give

the plaintiffs compensation for expenses incurred by

them and for nothing else, although they sued also for

compensation for work and labour. The verdict must,

therefore, be taken to negative the claim actually made

by the plaintiff Harris in his evidence for work and

services, although according to his evidence his whole

claim depended on the one promise. Cobbarn Manu-

Sfacturing Co. v. Canadian Pacific Railway Co. (1);

McQuay v. Eastwood (2), at page 406. They do not

find as a fact that there was a distinct agreement by

the defendant to pay compensation made “some time

in the middle of the year 1890.” The jury did not

credit the evidence of the plaintiff Harris, and a pro-

mise of *“fair treatment” does not impose any legal

(1) 26 0. R. 732 ; 23 Ont. App. (2) 12 O. R. 402.
R.115; 22 Can. 8. C. R. 132,
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responsibility upon the defendant. See the remarks 1903
of McCOoll C.J. in this case (1), at page 518 of the report Dumsmumz
on the trial, also Taglor v. Brewer (2); In re Vince (3) ; Low:m%mm,
Croasdaile v. Hall (4); Briggs v. Newswander (5). Hagais &
Moreover, there is no evidence whatever of any promise  ——
of fair treatment. The evidence of the plaintiff, Harris,

was directed to proving a different contract entirely,and

the jury have not seen fit to believe him ; nor is there

any allegation in the pleadings of any such contract.

The jury clearly ignore the evidence of Harris that

he was promised compensation for his time spent in
endeavouring to sell the mine. The special findings

are not cousistent with a general finding in plaintiffs’

favour, and entitle the defendant at least to a new

trial. Where, from their answers it can be seen that

the jury proceeded wrongly in coming to their verdict,

or have found without proper or sufficient evidence,

the verdict cannot stand. Yorkshire Banking Co. V.

Beatson & Mycock (6), per Denman J., at p. 206, and

in 5 C. P. D. 109, at pp. 126, 127; Hulchison v. Bowker

(7) ; Gordon v. Denison (8).

The evidence is such that the jury, viewing the
whole of it reasonably could not properly find a
verdict for the plaintiffs, and a verdict for the
defendant or judgment for her should have been
entered by the trial judge: or at all events a new
trial should be directed. Metropolitan Ry. Co. v. Wright
(9); Webster v. Friedeberg (10) ; Ferrand v. Bingley Local
Board (11); Allcock v. Hall (12); Hiddle v. National

(1) 6 B. C. R. 504, (7) 5 M. & W, 535,
(2) 1 M. & Sel. 290. (8) 24 O. R. 576 ; 22 Ont. App.
(3) [1892]1 Q.B. 587 ;2 Q.B. 478. R. 315. ~
(4) 3B. C. R. 384 at p. 392. (9) 11 App. Cas. 152.
(3) 8 B. C. R. 402; 32 Can. (10) 17 Q. B. D, 736.

8. C. R. 405. (11) 8 Times L. R. 70.

(6) 4 C. P. D. 204. (12) [1891] 1 Q. B. 444,
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Fire &c. Ins. Co. (1); Campbell v. Cole (2); Grieve v.
Molsons Bank (3). The right to a new trial is not
or have “misconducted themseves.” Per Morris L.J.
in Jomes v. Spencer (4) at p. 588. This rightis not
affected by the fact that two juries had found for
plaintiff. Daun v. Simmins (5).

The following cases are in point respecting a mis-
trial by reason of a juror having sat on a former trial.
Barrett v. Long (6), at pp. 405, 414-415; Bailey v.
Macaulay (7) at page 829.

The rule respecting the Privy Council interfering
with verdicts said to begagainst the weight of evidence
is referred to in Lambkin v. South Eastern Rway. Co. (8);
Archambault v. Archambault (9); and shews that the two
courts referred to are appellate courts, and not the find-
ing of the trial court and one appellate court. Compare
Black v. Walker (10); Headford v. McClary Mfg. Co.
(11) ; North British Mercantile Insurance Co. v. Tourville
(12) ; Lefeunteum v. Beaudoin (18); City of Monireal v.
Cadieuz (14); Russell v. Lefrancois (15). It is the duty
of the final court of appeal to review the decisions of
the lower courts where they turn on proper inferences
to be drawn from the evidence; Arpin v. The Queen
(16) ; Hunter v. Corbett (17); Sutherland v. Black (18);
and Smith v. McKay (19), at page 6183.

Bodwell K.C. for the respondents. As to the juror
who sat on the previous trial, the knowledge of his

(1) [1896] A. C. 3732. (11) 24 Can. 8. C. R. 291.

(2) 70. R. 127. (12) 25 Can. 8. C. R, 177,

(3) 8 0. R. 162. (13) 28 Can. S. C. R. 89.

(4) 77 L. T. 536. (14) 29 Can. 8. C. R. 616.

(5) 40 L. T 556. (15) 8 Can. 8. C. R. 335.

(6) 3 H. L. Cas. 395. (16) 14 Can. S. C. R. 736.

(7) 13 Q. B. 815. (17) 7T. C. Q. B. 75.

(8) 5 App. Cas. 352. (18) 10 U, C. Q. B, 515; 11 U. C.
(9) [1902] A. C. 575. Q. B. 243.

(10) Cass. Dig. 768. (19) 10 U. C. Q. B. 412.
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disqualification]must be imputed to the defendant and 1903

we must assume that_she waived the objection. Brown Duxsuuiz

v. Sheppard (1). LO\VE"I)\T.BEBG,
The question at issue was one for the jury altogether A% &

and rested entirely upon the credibility of thewitnesses.

The jury has chosen to believe Harris, and they are

the sole judges. Dublin, Wicklow & Wexford Ry. Co.

v. Slattery (2) at pages 1201 and 1202 ; Commissioner of

Railways v. Brown (3) ; Australion Newspaper Company

v. Bennett (4) ; Dunsmuir v. Lowenberg, Harris & Co.

(6). The jury intended to give a general verdict ; they

answered the questions out of deference to the expressed

opinion of the Judge that they should do so, but it is

clear from all circumstances that they did not intend

that these questions should constitute their verdict.

To establish the contention by the other side that the

questions are contradictory, and that the findings shew

that the jury had gone upon the wrong principle, the

appellant must shew that the answers are so framed as

to to be destructive of the verdict as a matter of law.

All the authorities cited by the . appellant when

examined establish this. But the answers are entirely

consistent with the general verdict. The answer to

the first question is simply a statement of the process

of reasoning by which the jury arrived at their con-

clusion, and is, in fact, an adoption by the verdict of

the exact case made by the plaintiff on his evidence.

The alleged written contract was merely a written

instruction which contained a statement of the propo-

sed price and terms, but was intended to be subject

to variations by Harris using his best endeavors to

effect a sale, should he be unable to find a purchaser

on those terms.

(1)13 U.C.Q. B.178atp. 180.  (3) 13 App. Cas. 133.
(2) 3 App. Cas. 1155. (4) [1894] A. C. 284.
(5) 30 Can. S.C.R. 334.
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1903 Even if the court should think thata different infer-

Doxswom ence might have been properly drawn by the jury
LOWEQ;{BERG, from the facts in evidence, it shovld refuse a new
HARRIS & frial on the ground that so many trials have taken
—  place and so many juries have pronounced in the
plaintifi’s favor. Wightv. Moody (1) at pp. 502 and
5068; Pender v. War Eagle Con. M. & D. Co. (2).
New trials have been persistently refused against
the opinions of the courts below. The latest of a
long series of decisons in this direction being :—
Rowan v. Toronto Ry. Co. (8); Fraser v. Drew (4).
The only cases where contrary rulings have been
made are easily distinguishable. They are Hardman
v. Putnam (5), where there was gross misdirection, the
judge charging on the question of fraud which had
not been raised in the pleadings; and Grifiths v. Bos-
cowiltz (6) also a case of misdirection and refusal to
make a direction. In Cowans v. Marshall (T), there
was also a misdirection and the jury failed to make
any finding and no proof was made as to the particular
act of negligence charged against the defendant. In
Peters v. Hamilton (8) the court below was reversed
on an order for a new trial and blamed for it.

This court has consistently held that reversals on
mere questions of fact should not be made in the
appellate courts unless there were findings so clearly
erroneous as to shock a reasonable mind. Bellechase
Election Case (9) ; Ryan v. Byan (10) ; Arpinv. The Queen
(11), approved in North British & Mercantile Ins. Co.
v. Tourville (12) at page 192; Titus v. Colville (18);

(1) 6 U. C. C. P. 506. (7) 28 Can. 8.C.R. 161
(2) 7 B. C. R. 162. (8) Cas. Dig. 763.

(3) 29 Can, 8.C.R. 717. (9) 5 Can. 8. C. B. 1.

(4) 30 Can. S.C.R. 241. (10) 5 Can. S. C. R. 387, 106.
(5) 18 Can. S.C.R. 714. (11) 14 Can. S. C. R. 736.

(6) 18 Can. S.C.R. 718. (12) 25 Can. 8. C. R. 177.

(13) 18 Can, S. C. R. 709.
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‘Town of Levis v. The Queen (1); Black v. Walker (2): 1903
The Queen v. Murphy (8); Paradis v. Corporation of Dowswom
Limoilow (4); Hamelin v. Bannerman (5); London Léwn?q'nma,
"Street Railway Co. v. Brown (6); D'Avignon v. Jones ‘HAE};'IS&
(1); McKelvey v. LeRoi Mining Co. (8). Concur- —
rent findings must not be? disturbed: Warner v.

Murray (9); Schwersenski v. Vineberg (10), approved in

The North British Mercantile Insurance Co. v. Tourville

(11), at page 192; Bickford v. Hawkins (12); Quebec,
Montmorency & Charlevois Railway Co. v. Mathieu

(18) ; Bowker v. Laumeister (14); Bickford v. Howard

(15), and cases there cited by Taschereau J. Where

there is conflicting testimony the findings of the

trial judge are decisive: Grasett v. Carter (16). In

Parkér v. Montreal City Passenger Ry. Co. (17), this

court reversed the judgment appealed from and
restored the findings of fact and the judgment of

the trial courl because such findings ought not to

have been interfered with. This decision was affirmed

by the Privy Council which refused leave to appeal
precisely because the issues were upon the findings as

to fact (18). In The Santanderino v. VanVert (19),
followed in The Reliance v. Conwell (20), it was

bheld that even in doubtful cases findings of fact

ought not to be interfered with. In the Village of

Granby v. Ménard (21), the evidence was contra-

dictory, and Girouard J., with whom all the judges

(1) 21 Can. 8. C. R. 31. (11) 25 Can. S. C. R. 177,
(2) Cass. Dig. 768. (12) 19 Can. 8, C. R. 362.
(3) Cass. Dig. 314. (13) 19 Can. 8. C. R. 426.
(4) 30 Can. 8. C. R. 405, (14) 20 Can. 8. C. B. 175.
(5) 31 Can. 8. C. R. 534. (15) Cass. Dig. 286,

(6) 31 Can. 8. C. R. 642. (16) 10 Can. S. C. R. 105.
(7) 32 Can. 8. C. R. 650. (17) Cass. Dig. 731.

(8) 32 Can. 8. C. R. 664. (18) 6 Can. Gaz. 174,

(9) 16 Can. S. C. R. 720. (19) 23 Can. 8. C. R. 145
(10) 19 Can. S

. C. R.243. (20) 31 Can. 8. C, R. 653,
(21) 31 Can. 8. C. R. 14,
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1903 concurred, set out the jurisprudence very fully. The

Sy

DUNSMUIR findings of fact by the trial judge were restored in the
Lowexesre, Tace of adverse holdings by two appellate courts.

H‘%ﬁ‘fS& This case was followed in The Reliance v. Conwell
(1). In Grand Trumnk Raidway Co. v. Weegar (2),
all the judges (see texts) held that findings of jury
supported on a first appeal ought not to be disturbed,
King J. going so far as to say that the findings bound
this court (at p. 427), and Gwynne J. stating the same
thing practically in his remarks. In Toronto Railway
Co. v. Balfour (8), this court refused to interfere in
a matter of procedure as to whether a verdict was
special or general and refused to disturb a verdict as
against weight of evidence after affirmance by the first
court of appeal.

We distinguish the following cases :—North British
and Mercantile Ins. Co. v. Tourville (4), was a case of
mixed law and fact depending on an inference of
fraud to be drawn from evidence, but the rule as to
finality on mere findings of fact is there specially
approved, at page 191 by Taschereau J. Lefeunteum v.
Beaudoin (5), depended wupon the admissibility of
evidence and its appreciation. In The City of Mont-
real v. Cadieuz (6) an exorbitant rate of remuneration
had been allowed based on a corrupt system previously
in vogue and thus it appears a great injustice had
been caused to the ratepayers. It was not a jury case.
(See p. 628 of report.) Taschereau J. very strongly
dissented, citing high authority at p 619. See also
Bentley v. Peppard (7). '

Tee CHIEF JUSTICE dissented from the judgment
allowing the appeal and ordering a new ftrial.

(1) 31 Can. 8. C. R. 653. (4) 25 Can. 8. C. R. 177,
(2) 23 Can. 8. C. R. 422. (5) 28 Can. S. C. R. 89.
(3) 32 Can. S. C. R. 239. (8) 29 Can. 8. C. R. 616.

(7) 33 Can. 8. C. R. 444,
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SepeEwick J.—I agree with the judgment pre-
pared by my brother Davies, but I wish to add that
in my view the evidence overwhelmingly preponder-
ates in favour of the appellant, and that upon that
ground also the judgment of the court below should
be reversed.

Davies J.—This was an appeal from the judgment
of the Supreme Court of British Columbia refusing an
application made by the appellant for a new trial.
The action was tried before Mr. Justice Walkem and
a special jury who returned a verdict for the respond-
ents for $9,667.62. The case has been long before the
couris and is now for the second time on appeal before
us. This appeal has been twice argued, the second
argument becoming necessary owing to the deaths of
two of the judges who sat during the first hearing.
The action was begun in 1894 and was originally
broug* t to recover damages for the alleged prevention
by the appellant of the sale of her colleries in British
Columbia which she had entrusted to Harris, a mem-
ber of the plaintiffs’ firm to dispose of on certain terms.
Large damages were awarded plaintiffs by the jury,
but on appeal the full court set aside the verdict and
ordered a new trial. At the second trial before the late
Chief Justice McColl, and after the plaintiffs’ claim as
originally formulated had been amended by adding a
claim on the alleged supplemental contract to pay all
expenses in case no sale was effected, a non-suit was
entered, but this was reversed by the full Court of
British Columbia and a new trial ordered. On appeal
to this court by the present appellants it was held
that there was legal and admissible evidence of a parol
agreement supplemental to both the commissions to
sell the colleries—to that of the 18th of January, 1892,

as well as that of the 18th September, 1890—-making
17 -
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provision for a case which the written agreement did

Dussmuir not contemplate. The appeal, therefore, was dismissed
Ve
Lowexsira, and the order for a new trial confirmed, but upon this

Hazrris &
Co.

Davies J.

one ground alone. The then Chief Justice who
delivered the judgment of this court expressed his own
strong opinion that there was no evidence whatever of
the original case made by the respondents, that of
undue interference with them by the appellant in their
efforts to make a sale, and stated that as the order for
the new trial in the court below proceeded upon this
ground exclusively, had there been nothing else in the
case the appeal ought to have succeeded.

At the third trial a great mass of testimony was
again given in support of the original case, but the
verdict of the jury was limited tofindings in plaintiffs’
favour on the alleged collateral agreement. I am of
the opinion that this is the only branch of his case on
which under the evidence the plaintiffs could possibly
succeed and I mention the faet because, if the cause is
again tried before a jury, I think the evidence should
be confined to that one branch of the case, and a large
amount of irrelevant evidence bearing on the claim
for damages for alleged undue interference with the
respondents in their efforts to make a sale of the
colleries eliminated.

The appellants seek to set aside the last verdict on
several grounds. In the view I take of the case how-
ever it is unnecessary for me to do more than deal with
one of them, though I am quite in accord with the
judgment of the full Court of British Columbia in
holding that the fact of one of the jurors at this hear-
ing having also sat on one of the former trials, is not
per se a ground for disturbing the verdict. Under the
practice in British Columbia the appellant had a
double opportunity of challenging this juror and not
having exercised her right at the proper fime or given
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satisfactory reasons for her neglect cannot now, when
the verdict has gone against her, be heard upon the
point.

The main questions in the appeal however, are, first :
Was there any evidence to go to the jury of the col-
lateral agreement to pay the respondent Harris his
“expenses ” or “compensation and expenses” in case
there was no sale of the collieries? And if so, have
the jury found that there was such an agreement? I
agree that there was evidence on the point which it
was the duty of the judge to submit to the jury and
am unable to concur in the contention of the appel-
lant’s counsel that the weight of the evidence was so
strongly against the plaintiff that the defendant was
-entitled to have judgment entered for her non obstante
veredicto. It is not a question of the preponderance
of the testimony, nor is it a question of how this court
would find if the matter was open to them. The con-
duct and demeanour of the witnesses and the credi-
bility and weight to be attached to their statements
together with the correspondence and other written
testimony, were matters peculiarly within the exclu-
sive province of the jury, and if they had found one
way or the other upon the issue this court would not,
under the circumstances, have entered a judgment
against their finding. But in my opinion there has
not been any finding upon the only substantial issue
open to the jury to find upon. The real dispute has
not been tried, or, if tried, has not been passed upbn
by the jury. The learned judge told the jury that
they could bring in a general verdict, but that he
would leave certain specific questions to them in order
the more clearly to determine the actual facts. The
Jjury were not bound under the laws of British Columbia
to answer these questions, but they acted upon the

17%
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1903 advice of the judge and did so. The first question
DuNsMUIR Was:

V. ‘
LowexnBERG, Did the defendant, Mrs. Dunsmuir, authorize the plaintiff, say in
HAZRIE & the middle of 1890, to “do his best” to sell her mine, and if so, was
any compensation mentioned at the time ?

Davies J. .
—_— Their answer was:

In view of concessions made subsequently, we helieve there was &
promise of fair treatment in case of no sale.

The question might possibly have been more defi-
nite and clear and have asked the jury to answer
whether there was any verbal promise made by Mus.
Dunsmuir to Harris, on either of the occasions when
the written commissions to sell the collieries were given
or after the giving of either of such commissions to
pay or allow Harris any and what compensation in
case he failed to effect a sale. That was the vital point
of the case on the answer to which the verdict
depended. The onus of proving any such supple-
mental contract lay upon the plaintiff He cannot
recover unless the jury first find that such a supple-
mental promise or contract was in fact made. Now
reading the answer the jury gave to the question put
to them it will be seen that they carefully refrain from
finding the existence of the alleged supplemental
agreement or promise. All they find is a promise of
fair treatment and that finding they base upon certain
expressed reasons. Reasons for their finding they
were not bound to give, and indeed it would have
been better if they had not given any, because those
they have given have been the subject of much per-
tinent criticism. But apart from their reasons which
may appear more or less cogent or relevant, they
failed to give either an affirmative or a negative
answer to the question, or indeed any answer from
which the court could properly infer the existence of
the\ agreement or promise relied upon.
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The promise found of “ fair treatment in case of no
sale ” has no evidence whatever to support it, and
strictly speaking if it amounts to anything is a finding
against the specific collateral agreement plaintiff
alléged had been come to and which he had either to
prove or in case of failure suffer defeat. Whether
there was or was not a promise of fair treatment in
case of no sale was not an issue between the parties at
all. Ifit was, a serious question which was raised by
appellant’s counsel had to be answered, namely,
whether such a promise is capable of being enforced or
given effect to. What is fair treatment, and who is to
determine it? Such a question however need not be
discussed now. The plaintiff did not claim, and no
evidence whatever pointed to, any such promise. The
plaintiff, Harris, said in one place he was promised his
“ expenses and a fair remuneration ”, and in another place
“his expenses ” in case no sale was effected by him.
The plaintiff’s evidence was the only evidence offered
in support of the agreement. The defendant denied it
Much collateral evidence was given to shew that such
a promise was nol and could not have been made. But
the issue was plain and square and the jury were
bound to find one way or the other. They did not do
8o but on the contrary found the promise was one of
“ fair treatment ” only. As I have already said neither
party contended this was the promise and no evidence
supported it. In fact, in my opinion, the evidence as a
whole strongly preponderated in defendant’s favour on
the point at issue. The jury’s general verdict was a
sympathetic one, but not one which could be upheld
on such a special finding as they made. If the general
verdict had stood alone it might be supported possibly
on the ground that the jury had preferred to believe
Harris rather than accept the evidence against him.

241

1903
e and
DuNsMUIR
Ve
LowENBERG,
HaRgis &
Co.

Davies J.




242
1903

DUNSMUIR
v.
LoOWENBERG,
HARRIS &
Co.

Davies J.

SUPREME COURT OF CANADA. [VOL. XXXIV.

But no such contention can prevail in the face of the
specific finding they have come to.

The real issue not having therefore been passed upon
or found one way or the other, the verdict cannot stand
and there must be a new trial.

In view of the strong expressions of opinion that we
have felt bound to give of the uselessness of the mass
of evidence given with reference to the claim as
originally framed, and of the fact that the issue is a
simple and square one, was the promise made by the
defendant to Harris as he alleges in case there was no
sale, it is to be hoped that the evidence on the new
trial can be materially lessened.

The learned counsel for the appellant contended very
strenuously that some evidence had been wrongfully
admitted and some excluded, and also that sufficient
proof had not been given by plaintiff of his actual ex-
penditure. It is obvious however that these questions
do not in view of our decision require treatment at our
hands now. They may safely be left to the tribunal,
which will now dispose, I hope finally, of this much
litigated dispute.

The appeal will be allowed with costs in this Court
and in the full Court of British Columbia.

NesBITT J.—I concur with the judgment prepared
by my brother Davies, with the additional observa-
tions by my brother Sedgeéwick.

KintaM J.—In my opinion the appeal should be
dismissed.

While a perusal ot the printed report of the case
naturally leads one to seriously doubt the correctness
of the verdict, I do not think that the court should
interfere with it.
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This court has already decided that, upon practically 1903
the same evidence for the plaintiff, there was a case Duxsmuir
for the jury. It was still so after the evidence for the LowsNszzs,
defence was given. HAI&%TS &

The jury’s finding that there was a promise of fair —
treatment in case of no sale is, of course, not a finding —
of a fact raising a liability by implication of law, but
such a promise wonld warrant, I think, the inference
of an agreement to remunerate, justifying a verdict for
the plaintiff.

In this case, it was not a question of entering a
judgment upon special findings, but there was a
verdict involving the necessary inference.

I am not prepared to say that the verdict is so clearly

unreasonable as to warrant its being set aside.
Appeal allowed with costs.
Solicitors for the appellant : Tupper, Peters & Griffin.
Solicitors for the respondents : Bodwell & Duff.
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LE ROl No. 2, LIMITED, (DE-
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ELIZABETH JANE HOSKING )

AND OTHERS, (PLAINTIFFS) .... . { APPELLANTS;

AND

FENDANTS) cevvecenncurrieenerenineninnns . RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF BRITISH

' COLUMBIA.

Mining plans and surveys—Negligence of higher officials—Duty of absent

oumers—Operation of metalliferous mines—Common law lability—
Employers liability Act—R. S. B. C, ch. 69, s. 3.

The provisions of the third section of the “Inspection of Metallifer-

ous Mines Act, 1897,” of British Columbia, do not impose upon
an absent mine.owner the absolute duty of ascertaining that the
plans for the working of the mine are accurate and sufficient and,
unless the mine-owner is actually aware of inaccuracy or imper-
fections in such plans, he cannot beheld responsible for the result
of an accident occurring in consequence of the neglect of the
proper officials to plat the plans up to date according to surveys.

The defendant company acquired a mine which had been previously

worked by another company and provided a proper system of
surveys and operation and employed competent superintendents
and surveyors for the efficient carrying out of their system. An
accident occurred in consequence of neglect to plat the working
plans aceording to surveys made up to date, the inaccurate plans
misleading the superintendent so that he ordered works to be
carried out without sufficient information as to the situation of
openings made or taking the necessary precautions to secure the
safety of the men in the working places. The engineers who had
made the surveys and omitted platting the information on the
plans had left the employ of the company prior to the engage-
ment of the deceased who was killed in the accident.

Held, Taschereau C.J. contra, that the employers not being charged

with knowledge of the neglect of their officers to carry out the
efficient system provided for the operation of their mine, could

*PRESENT :—Sir Elzéar Taschereau, C. J. and Sedgewick, Davies,
Nesbitt and Killam JJ.
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not be held IesponsiBle for the consequences of failure to provide
complete and accurate plans of the mine,

Held, also, that negligence of the superintendent would be negligence
of a co-employee of the person injured for which the employers
would not be liable at common law, although there might be
liability under the British Columbia “ Employers’ Liability Act?’
(R. 8. B, C. ch, 69, sec. 3), for negligence on the part of the
superintendent,

Judgment appealed from reversed and a new trial ordered, Tascherean
C.J. being of opinion that a judgment should be entered in
favour of the plaintiffs,

Per Tascherean C.J. An employee who has left the service of the
common master cannot be regarded as a fellow workman of
servants engaged subsequently.

APPEAL from the judgment of the Supreme Court
of British Columbia, iz banco, affirming the judg-
ment of the trial court which, upon the findings of
the jury, directed judgment to be entered for the de-
fendant and dismissed the plaintiffs’ action with costs.

The questions at issue on this appeal are stated in
_the judgments now reported.
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J. Travers Lewis for the appellants. Wecite the sta- -

tutes of British Columbia, in point, and the decisions in
Wilson v. Merry (1); Johnson v. Lindsay (2); Bartons-
hill Coal Co. v. Reid (8); Swainson v. North Eastern
Railway Co. (4); Charles v. Taylor (5); Wood v. Cana-
dian Pacific Ratlway Co.(6); Smith v. Baker & Sons (7);
Choate v. Ontario Rolling Mill Co. (8). The plaintiffs
submit that the manager and mine superintendent
were negligent as to the surveys and in failing to get
accurate information before placing men to work in a
dangerous situation. A case at common law has
been made or, alternatively, under the Employers’
Liability Act and there is evidence to justify a judg-

(1) L. R. 1 H. L. Sc. 326. (5) 3C. P. D. 492.
(2) [1891] A. C. 371. (6) 30 Con. S. C. R. 110,
(3) 3 Macq. 266. (7) [1891] A. C. 325.

(4) 3 Ex. D. 341. (8) 27 Ont. App. R. 155
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'

1903 ment for plaintiffs on the verdict. Again,ifajudgment

Ny’

Hoskive  cannot be entered for plaintiffs, a new trial should be

LfIv.R;)I ordered for misdirection by the trial judge and mistrial.
0. Z.

Davis K.C. for the respondents. There is no liability
for the default of the mine officials in respecttothe plans.
Theaccident wasdue to the negligence of thedefendants’
engineer and to that alone.” The British Columbia Em-
ployers’ Liability Act only applies to cases where per-
sonal injury is caused to a workman :—(1) By reason
of defect in the condition or arrangement of the ways,
works, machinery, plant, buildings or premises con-
nected with, intended for, or usedin the business of the
employer by reason of any defect in the construction of
any stages, scaffolds, or other erections erected by or for
the employer, or in the materials used in the construc-
tion thereof; or (2) By reason of the negligence of any
person in the service of the employer who has any
superintendence entrusted to him whilst in the exer-
cise of such superintendence ; or (8) By reason of the
negligence of any person in the service of the employer
to whose orders or directions the workman at the time
of the injury was bound to conform and did conform,
where such injury resulted from his having so con-
formed; or (4) By reason of the act or omission of any
person in the service of the employer done or made in
obedience to the rules or by-laws of the employer, or
in obedience to particular instructions given by the
employer or by any person delegated with the authority
of the employer in that behalf; or (5) By reason of the
negligence of any person in the service of the employer
who has the charge or control of any signal, points,
locomotive, engine, machine or train upon a railway,
tramway or street railway. ‘

Of these, the second case is the only one that could
possibly be suggested but it does not apply, inas-
much as the superintendence referred to, as is shewn
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by the English and Canadian authorities, and also by 1903
the interpretation clause of the Act itself (sec. 2, sub- Hoskrva =
sec. 1), is a superintendence over workmen, and the Le Ror"
engineers were not persons exercising superintendence Ni_z
of that kind, nor indeed of any kind for that matter,
and, moreover, neither of them is charged in the state-
ment of claim with negligence in the exercise of any
superintendence. ‘
At common law, it is impossible for the plaintiff to
recover inasmuch as the accident happened by reason
of the negligence of a fellow-servant. The only duties
“cast nupon an employer who does not personally super-
intend the work are to supply at the outset fit and
proper premises, fit and proper appliances and mach-
inery, a proper system and competent agents and
officers. These things having been done the liability of
the employer ceased. Wilson v. Merry (1). Rajotte v.
Canadian Pacific Railway Co. (2); Wood v. Canadian
Pacific Railway Co. (8); Rudd v. Bell (4); Matthews
v. Hamilton Powder Co. (5); Howells v. Landore Steel
Co. (6) ; Hedley v. Pinkney & Sons S. 8. Co. (7).
The argument that the doctrine of common employ-
ment does not apply, because the so-called fellow-ser-
vants whose negligence caused the accident (that is, the
engineers) were not in the defendants’ employ at the
time when the accident happened, or indeed while the
person injured was working for the defendants, is of
no force. That point is dealt with, though merely
obiter, by Lord Cairns in Wilson v. Merry (1) at
page 882. '

Tae Grier JUSTIOE :—In this case the jury have
found that the Company, acting without reasonable

(1) L. R. 1 H. L. Sc. 326. (4) 13 0. R. 47.

(2) 5 Man. L. R 365. (5) 14 Ont, App. R. 261.

(3) 6 B. C. Rep. 561; 30 Can. (6) L. R. 10 Q. B. v2.
S. C. R. 110. ) (7) [1894] A. C. 222
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1903 care and skill, have been the cause of the acciden®
HOSWKING complained of by their failure to provide proper and
111?0 Rot accurate working plans of the shaft wherein the

.~ accident occured. N

That there is ample evidence to support that verdict,
which is conceded to be afinding of negligence at
common law, is not denied by the court whose judg-
ment in favour of the respondent, notwithstanding
that verdict, is appealed from.

The ground upon which the court reached their
conclusion against the action is that these plans were
made either by one Stewart or one Turnbull who were
competent employees and must be considered as fellow-
workmen of the appellant, as the court holds, though
they had ceased to be in the service of the company
before the appellant entered their service, and had not
been employed since.

In my opinion that view of the law on the subject,
taken by the judgment appealed from, is erroneous.

A fellow-servant in the common employment of a
common master must be a co-worker, a collaborateur,
and a collaborateur is one with whom a work is
carried on, though it need not be in the same branch
or depariment. An employee who has left the service
of a company cannot be said to be a co-worker or a
collaborateur of all its future employees. Yet, that is
what the judgment appealed from necessarily imports.
He hasg ceased to be a worker at all ; therefore, he can-
not be a co-worker.

‘In entering its service, an employee impliedly
covenants to take upon himself the risks of the
negligence of those working with him, with whose
habits, conduct and competence he may, in the course
of his employment, become acquainted or hear of, and
against whose carelessness, listlessness, bad habits or
incompetency he has an opportunity to protect him-

The Chief
Justice.




VOL. XXXIV.] SUPREME COURT OF CANADA.

self as he may deem best. But he does not assume
the consequences of all past negligent acts of his
predecessors. ‘

Then under the finding of the jury and the evidence,
the respondents have committed a breach of the com-
mon law obligation that they impliedly contracted
towards the appellant when. he entered.their service,
of providing the adequate materials and a reasonably
safe place in which he was to work and a reasonably
safe system for the carrying on of the works in which
they agreed to employ him. I would not think the
operating of a mine of this kind, without a plan, or
with a defective and deceiving plan, which is worse,
a réasonably safe system of carrying on the operations.

And it is no defence to his claim for injuries received
in the course of his employment, in consequence of
their failure to fulfil such a positive duty, that the
accident was the result of the negligence of some one
else upon whom they relied for the performance of
such duties that the law imposes upon them personally,
whether they act, or have to act, in the matter through
other persons or not.

I would allow the appeal with costs and grant the
appellants’ motion for judgment on the verdict of the
jury with costs.

SEpPGEWICK and Davies JJ. concurred in the judg-
ment allowing the appeal and ordering a new trial for
the reasons stated by Nesbitt J.

NesBirT J.—This action is brought under the
‘Employers Liability Act, chapter 59 of the Revised
Statutes of British Columbia (1897), and in the alter-
native at common law.

It is an action for damages resulting from the death
of Charles Hosking which occurred on the 28rd day of
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August, in the metalliferous mine called the ‘Josie,
at Rossland, B.C., owned and operated by the respend-
ent company, it having acquired this property in
July, 1901.

The deceased, with three others, was working in the
bottom of the Josie shafi sinking it deeper, and was
565 feet directly below the point in the Josie shaft
where the 800 foot level runs into the Josie shaft; in
the roof of this 300 foot level and directly under the
Annie shaft (then not sunk down to the 800 foot level)
were men working raising from the 300 foot level to
the bottom of the Annie shaft.

The Annie shaft had been sunk by the respondents’
predecessors in title and, as I read in the evidence, a
certain amount of work had been done by the respond-
ents ; but, however this is, it is quite plain that at the
date of the accident the foot of the Annie shaft was
about 14} feet from the top of the level. I extract
from the evidence of William Thompson, the general
superintendent and general manager of the mine :

Q. Now what was the distance between f(producing exhibit 1) the
foot of the Annie shaft and the top of the level marked on plan No. 1
as the 300 foot level ?

A. Approximately about 145 feet.

Q. How many feet—what would be the rock necessary to go through
in making the upraise to connect with the Annie shaft ?

A. About 12 feet.

Thompson, the general superintendent, gave Kenty,
the mine superintendent, instructions to have the
pumps repaired and put in this Annie shaft in order
to pump water out which was in it while the work
was proceeding in the up-raise from the 800 foot level ;
and apparently Kenty gave these instructions to the
machinist who was getting the pumps ready prepa-
atory to pumping in a proper manner. Thompson
and Kenty thought that the bottom of the Annie shaft
to which they were raising was about 75 feet above



VOL. XXXIV.] SUPREME COURT OF CANADA.

the roof of the 300 foot level and consequently sup-
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posed they would have plenty of time to pump the HOSKING
water out while the work in the upraise was being 1z Ror

proceeded with. That the upraise was made to the

No. 2.

extent of about 12 feet when the next blast allowed Nes_bi‘f J.

the water from the Annie shaft to escape into the 300
foot level along which it rushed and descended upon
the -deceased with great force, who was working at the
bottom of the Josie shaft, killing him. The questions
given to the jury and their answers read as follows:

1. Q. Have the defen.ants or their servants done anything which
persons of ordinary care and skill under the circumstances would not
have done, or have they or their servants omitted to do anything
which persons of ordinary careand skill under the circomstances would
have done?

A, Yes.

2. Q. If yes, what was it?

A. Failure of the defendant company to provide proper and accu-
rate working plans of the Annie shaft, showing the distance between
the roof of the 300 foot level and the bottom of the Annie shaft.

3. Q. Have the defendants or their servants by such act of commis-
sion or omission caused injury to the plaintiff?

A, Yes.

4. Q. If you find in answering the first question that the company
or its servants was or were guilty of any act or omission, who was or
were the persons, if any, who did such act or made such omission ?

A. The defendant company.

5. Q. Damages, if any ?

A. Total $5,000, divided as follows: Elizabeth Jane Hosking
(widow), $3,000; William John Hosking (son), $1,150; Stanley
Hosking (son), $850.

Upon this the trial judge, Mr. Justice Martin, gave
judgment in favour of the defendants on the ground
that the answers were answers solely referable to com-
mon law negligence, and that the negligence, if any,
was the negligence of Turnbull in not properly plat-
ting the plan, and that this was negligence of a fellow
employee.

This judgment was affirmed by the full Court of
British Columbia.
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The system as to plans as it was adopted is described.
by Thompson as follows:

Q. What method is usually adopted in lal'ge mines with respect to’
keeping track of work done in the mine; that is, to keep track of
levels, tunnels, winzes and all that sort of thing ?

A. Usually, the employment of a competent engineer who is held
responsible for the correctness of the work.

Q. What are the duties of this competent engineer ?

A. To make surveys ; make his notes and plat the results,

Q. What was done in that regard in the Le Roi No, 2 from the time
of the commencement of the work ?

A, That was the method followed. i

The previous owners had begun the sinking of the
Annie shaft, and they had in their employ when they
first began operations, a Mr. R. H. Stewart, then stated
to be one of the best mine operators in the west, and
he was succeeded by Mr. Turnbull (who is described
as a competent man, a graduate of McGill University),
and both of these gentlemen were subordinate and
reported to Mr. Thompson. Their duties were to sur-
vey the mine and record the survey notes in books
kept in the office for the purpose, and to plat and
keep the plan up to date. At the time of the acci-

dent Mr. Thompson states that the notes were in

existence in the office, and that these notes showed
that the distance between the bottom of the Annie
shaft and the top of the 300 foot level was 141 feet.
The survey engineers had neglected to plat these
notes upon the plan and Mr. Thompson neglected to
see that the vertical plan was up to date, and that his
orders in that respect were complied with. He knew
of the notes and that they were in existence, but he
simply made a casual examination of an old report
from which he gathered that there was a distance of
75 or more feet between the bottom of the Annie shaft
and the 800 foot level, and so gave the negligent order
to commence the upraise which I have described.



VOL. XXXIV.] SUPREME COURT OF CANADA.

On appeal to this court it was argued for the first
time that there had been a breach of the Metalliferous
and Mines Act of British Columbia (1897) ch. 27, s.
23, in this that no accurate plan had been kept in the
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office of the company. In my opinion an examination NeshittJ.

of the language in this section shows that this con-
tention is not tenable. The provisions of that section,
instead of imposing upon the mine-owner the absolute
duty to have accurate and sufficient plans, seem rather
to support the view that such is not the absolute duty
of the mine-owner himself since he is not liable to the
penalty if he can show ignorance of the imperfection
or inaccuracy.

The company provided a proper system of surveying
and plan making and employed men, apparently
efficient, to carry out the system.

Any inaccuracy or want of completeness in the
plans would be due to the default of those so em-
ployed, of which an employer at a distance could not
be expected to be aware. And it seems immaterial
that there was a change of surveyor before the deceased
came into the company’s employ.

But even if there was negligence in the surveyor,
the jury might well have found, also, negligence on
the part of Thompson in not seeing that the system
was properly carried out, as well as in giving the
directions for the upraising, in the absence of accurate
information respecting the Annie shaft, without hav-
ing the water pumped out. This, at common law
would be negligence of a co-employee for which
the employer would not be responsible, but sub-
section (2) of section 8 of the *“Employers’ Liability
Act” R. 8. B.C. c. 69, imposes upon an employer respon-
sibility for the negligence of any person who has any
superintendence entrusted to him while in the exer-

cise of such superintendence. And it is quite pos-
18
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sible to treat the answer of the jury to the 4th question
as including the negligence of any person for whose
acts or omissions the company is responsible.

While the record of the case appears to justify the
view of the court below, that the plaintiffs’ case was
directed mainly to establishing liability at common
law, the learned judge who presided at the trial left it
open to the jury to find for the plaintiffs under the
Employers’ Liability Act; and although the questions
put to the jury did not distinctly point to any specific

- phase of the Act, the jury could have given answers

clearly finding facts establishing liability under it. It
does not appear that the plaintiffs have ever abandoned
the alternative claim.

As there was not sufficient evidence to warrant judg-
ment against the company upon the principles of the
common law, and the damages assessed went beyond
the limit allowed under the Employers’ Liability Act,
there could not well have been a judgment for the
plaintiffs for any sum. But it appears to us that, as
there was evidence warranting a verdict against the
company under the statute, and as the findings of the
jury do not negative the liability, the judgment should
not stand.

The appeal should be allowed, with costs, and a new
trial ordered, no costs of the appeal to the full court
in British Columbia ; costs of the former trial to abide
the event.

KinLam J. concurred in the opinion stated by Mr.
Justice Nesbitt.

Appeal allowed with costs.
Solicitors for the appellants: Taylor and O’ Shea.
Solicitor for the respondents : J. Stillwell Clute.




VOL. XXXIV.] SUPREME COURT OF CANADA.

MANITOBA AND NORTH-WEST
‘LAND CORPORATION (DEFEND- } APPELLANTS;
ANTS) tvvnernee vencrier crvereertnnsnasennnes

AND
GEORGE DAVIDSON (PLAINTIFF)....... RESPONDENT.
ON APPEAL FROM THE COURT OF KING’S BENCH FOR
MANITOBA.

Principal and agent—DBreach of duty—Secret profit.

D. represented to the manager of a land corporation that he could
obtain a purchaser for a block of its Jand and was given the right
to do o up to a fixed date. He negotiated with a purchaser who
was anxious to buy but wanted time to arrange for funds. D,
gave him time for which the purchaser agreed to pay $500. The
sale was carried out and D. sued for his commission not bhaving
then received the $500.

Held, reversing the judgment appealed from (14 Man, L. R. 233) that
the consent of D. to accept the $500 was a breach of his duty as
agent for the corporation which disentitled him from recovering
the commission.

APPEAL from a decision of the Court of King’s
Bench, Manitoba (1), affirming the verdict at the trial
in favour of the plaintiff. |
The material facts are stated in the above head-note
and more fully in the judgment given on this appeal.

Aylesworth K.C. for the appellants. The plaintiff in
obtaining a secret profit from the purchaser forfeited
his commission. Andrew v. Ramsay & Co. (2) ; Clergue
v. Murray (8).

George A. Elliott for the respondent cited Panama
and South Pacific Telegraph Co. v. India Rubber, Gutta
Percha and Telegraph Works Co. (4).

*PRESENT :—Sir Elzéar Tascherean C.J. and Sedgewick, Girounard,
Davies and Nesbitt JJ.

(1) 14 Man. L. R. 232. (3) 32 Can. S. C. R. 450.
@) 1}2 Times L. R. 620. (4) 10 Ch. App. 515.
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1903 The judgment of the court was delivered by
MANPOBA
%Gis?%ﬁi NEsBiTT J.—This is an action for the recovery of a
CORP?ATION commission for the sale of land. The defendants are
Davinsox. 5 company incorporated in England for the purpose of
holding and selling real estate in the Province of Ma-
nitoba, and one Fry was the manager at Winnipeg
with full authority to make contracts with reference
to the sale of the company’s lands: It appears
by the evidence that the plaintiff represented to
Fry that he had been in St. Paul, in the United States,
and in communication with parties for buying landin
Canada, and contemplated going back there shortly
to effect sales to them. DPlaintiff says that on the
21st January, 1902, Try reserved or set aside some
eighteen thousand acres of land near Churchbridge
giving the plaintiff the exclusive right to sell the land
until the 6th February. This was necessary in order
to enable plaintiff to see the parties he had in view
and give them time to examine the land and make up
their mind as to purchasing as otherwise they might
have their trip from St. Paul to the lands and after
inspection come back to Winnipeg to find them sold
to some other parties. This was on a Tuesday. On
Friday, 24th January, one Grant came to the com-
pany’s office and wanted to buy some land and even-
tually purchased ten thou-and acres and thereupon
stated to Mr. Fry that he would like to secure the
other eighteen thousand acres, but he was not thenin
a position to deal. Mr. Fry then informed him that
he could not deal with him as he had reserved the
eighteen thousand acres for Mr. Davidson to have the
opportunity up to the 6th February to make sales to
parties in St. Paul Grant inquired where Davidson
was and Fry went to the telephone and found that he
was in Winnipeg and had not gone to St. Paul, and -
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stated to Grant that he would probably meet Davidson 1903

on the train going to St. Paul. On the evidence it Maxirosa
. . . AND NORTH-

was argued that this was in order to excite Grant Wusr Lawo

to the belief that unless he closed at once the lots CORPO;_I ATIoN

would be immediately put up to $4 per acre instead Davivsox.

of §$3.60, and as soon as the reservation to Davidson Nesbist J.

expired the instructions were to put up the price of the ~—

land to $4.00 per acre. On the following morning

Davidson and Grant met in the Railway Securities Co’s

office and Fry, who happened into the room and im-

mediately withdrew, stated that Davidson then in-

formed him that the parties interested were the parties

he had been in communication with in St. Paul, and

gives this as a reason why he did not himself make

the sale which was subsequently effected to Grant

instead of stepping aside and allowing Davidson to

take up the negotiations with Grant and complete the

sale to Grant of the 18,000 acres. This is denied by

Davidson, and the trial judge did not find that it was

proven ; and while the circumstances of the case would

rather lead one to believe that Fry’s conduct was other-

wise unaccountable, I do not think it is necessary for

the disposition of this appeal to deal with that phase

of the question. Davidson stated that he ascertained

in the Railway Securities office that Grant had already

been buying real estate from Fry and that Grant wanted

to buy 18,000 acres more; in fact he says ‘I knew that

he was very anxious to secure the 18,000 acres.’

He says that Grant wanted time in which to make

financial arrangements and to look over the lands, and

Davidson then stated that he would not deal with any

one else before the following Friday, 81st January,

and what occurred is best said in Davidson’s own

language:

Q. What did you get for giving him this time ?—A. From Mr. Grant 3
Q. Yes 1—A. $200. I didn’t get anything.
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(3. Which do you mean ?—A. You say what did I get?

Q. Yes. You say you got $2007—A. Yes. I didn’t get anything.

Q. You really mean you got a promise of $200?—A. Put it in that
way.

Q. You asked for that $200 did you }—A. Well T will give you the
conversation if you wish.

His Lordship—That will be the most satisfactory way.

Mr. Ewart—What was it %—A, When he spoke of the fact that they
were not yet, or he was not yet, in a position to know definitely
whether he could carry it out or not, and requested a sufficient time in
which to go south and complete his organization, I told him that that
was cutting off a large portion of my time-limit on the option I had
to sell these Jands, and if at that time they did not purchase why I
might possibly fail in carrying out my negotiations with other people,
and lose my sale. It was cutting off part of my time, and for that
reason I thought it was worth something. '

Q. The risk of losing a purchaser? A. The rick of granting that
much of the time out of my time to negotiate with somebody else
And he said yes. He said yes it is, and he says I will just add $300 to
that, and make it $500. Iteld him I thought it was worth $200. That
was my suggestion, and he said, yes it is reasonable enough, I will
just add $300 to that and make it $500. e said yes to my proposi-
tion of $200, that is reasonable enough ; I will make it $300 more ;
that will make it $500 in all. He was very anxious to get the lands
and secure them at that time.

Q. What did you say to that?%—A. I said well it is purely optional
with you. If you wish to give me the $500 why it is all right.

Q. Now you saw Mr. Fry the next day didn’t you ¥—

Mr. Wilson.—The next day was Sunday.

Mr. Ewart.—Did you see Mr. Fry the same day ?—A. Yes,

Q. Where 7—A., At the office.

Q. Did you tell him about this $200 ?—A. No.

Q. Thought better not —A. I did not consider the thing atall. I
thought it was purely a matter between me and Mr. Grant.

Q. You told him about giving Grant the time ?—A. Yes because he
was interested in that feature of it.

Q. But you think that he was not interested in the $200 —A, No I
could not see how he was.

Q. You never told him anything at all about it until he found it
out —A. I never told him, no.

Grant bought the land and paid the price $3.60 per
acre. Davidson did not ask for his commission at the
time of the closing of the sale, and if he had Fry says
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that he would have paid it without demur. Fry
was subsequently told by Mr. Grant about the $500
which had been referred to. I think that the non-
receipt of the money makes no difference ; the bargain
was that he should get the money and it is that which
would affect the mind of Davidson ; he expected to get
the money at the time and the question is : Does such a
transaction as thisdisentitle him to the payment of his
commission assuming that he is otherwise entitled to
such a commission? I think the test is: Has the
plaintiff by making such an undisclosed bargain in
relation to his contract of service put himself in such
a position that he has a temptation not faithfully to
perform his duty to his employer? If hehas, then
the very consideration for the payment for his services
is swept away. I think that the making of such a
bargain necessarily put Davidson in a position where
it was to his interest that Grant should become the
purchaser, in which case he would receive not only
the commission but $500 commission as a secret profit.
It put him in a position where he was getting pay for
the very time which the company were agreeing to
pay him for while securing the purchaser, and his
duty as agent was to get the highest price possible for
his employer; and it is perfectly evident from his own
statement that Grant was a person who was willing
to pay at least $500 more for the property and probably
a considerable advance on that. I canuot do better
than quote the language of Lord Justice Cotton in
Boston Deep Sea Fishing and Ice Co. v. Ansell (1).

It is suggested that we should be laying down new rules of morality
and equity if we were to so hold. In my opinion if people have got
an idea that such transactions can be properly entered into by an
agent, the sooner.they are disabused of that idea the better. If a ser-

vant, or a managing director, or any person who is authorized to act,
and is acting, for another in the matter of any contract, receives, as

(1) 39 Ch. D. 339 at p. 367.
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regards the coutract. any sum, whether by way of percentage or other
wise, from the person with whom he is dealing on behalf of his prin-
cipal, he is committing a breach of duty. It is not an honest act, and,
in my opinion, it is & sufficient act to show that he cannot be trusted
to perform the duties whick he has undertaken as servant or agent.
He puts himself in such a position that he has a temptation not faith-
fully to perform his duty to his employer.

And also in the same case Lord Justice Bowen says:

Now, there can be no question that an agent employed by a prin-
cipal or master to do business with another, who, unknown to that
principal or master, takes from that other person a profit arising out
of the business which he is employed to transact, is doing a wrongful
act inconsistent with his duty towards his master, and the continuance
of confidence between them. He does the wrongful act whether such
profit be given to him in return for services which he actually per-
forms for the third party, or whether it be given to him for his sup-
posed influence, or whether it be given to him on any other ground at
all ; if it is a profit which arises out of the transaction it belongs to
his master, and the agent or servant hasno right to take it, or keep it,
or bargain for it, or to receive it without bargain, unless his master
knows it.

And in a very recent case of Andrew v. Ramsay &
Co. Lord Chief Justice Alverstone says:

This case turns on the broad principle that where a person was not
entitled to say, “ I bave been acting as your agent and doing the work
you have employed me to do,”” he cannot recover the commission pro-
mised to him. I consider that a principal is entitled to havean honest
agent and that only an honest agent is entitled to receive his commis-
sion. If it turned out that a man was not acting entirely as agent for
his principal, but was directly or indirectly working for the other
party to the contract, in such a way as possibly to sacrifice, in whole
or in part, the interests of his principal, he is not entitled to his com-
mission.

I think that a person acting in a position of trust
and confidence cannot too well understand that the
above rules will be rigidly enforced.

The appeal should be allowed with costs in all courts.

Appeal allowed with costs.
Solicitors for the appellants: Bradshaw, Richards &
Affteck.
Solicitor for the respondent : George A. Elliott.
(1) 19 Times L. R. 620.
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WILLIAM THOMPSON anD) 1908
ADAM PINCH, EXECUTORS OF g *Nov. 18,19.
THE LAST WILL AND TESTAMENT OF { APPELLANTS;  «Nov. 30.
JOHN DAVID THEWES, DEk-|
CEASED (PLAINTIFFS) .eevervenrinnnnnn. ]

AND

THOMAS COULTER (DEFENDANT)...... RESPONDENT.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Action by executors — Evidence — Corroboration — R. 8. 0. [1897]
¢. 73,5 10.

In an action by executors to recover money due from C. to the
testator it was proved that the latter when ill in a hospital had
s0ld a farm to C. and $1000 of the purchase money was deposited
in abank to testator’s credit; that subseguently C. withdrew
this money on an order from testator who died some weeks after
when none was found on his person nor any record of its having
been received by him. C. admitted having drawn out the money
but swore that he had paid it over to testator but no other
evidence of any kind was given of such payment.

Hold, reversing the judgment of the Court of Appeal, that a primd

" facie case having been made out against C. and his evidence not
having been corroborated as required by R. S. 0. [1897] ch. 73,
sec. 10, the executors were entitled to judgment.

APPEAL from a decision of the Court of Appeal for
Ontario reversing the judgment of the Divisional
Court in favour of the plaintifts the verdict for defend-
.ant at the trial having been set aside.

The action by the executors of J. D. Thewes was to
recover money alleged to be retained by defendant
under the circumstances mentioned in the above head-
note. Though respondent’s counsel on the appeal
contended that there was not sufficient proof of defend-

*PrusENT :—Sir Elzéar Tascherean C.J. and Sedgewick, Davies,
- Nesbitt and Killam JJ.
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1903 ant having drawn the money out of the bank, the only

s and
Tromesor substantial question to be decided was as to whether
Covtxsr, OF not he had paid it over to Thewes, as his evidence
—  of such payment was an admission that he had received

it and he had also admitted it in other ways.

Hodgins K.C. for the appellants. Coulter having
admitted that he obtained the money from the bank,
the onus is on him to shew that he paid it over and
his own testimony to that effect must be corroborated.
Stoddart v. Stoddart (1) ; In re Finch (2); McKay v. Mc-
Kay (3) ; Tucker v. Mc Mahon (4) ; Rawlinson v. Scoles (5).

Aylesworth K.C. for the respondent. Plaintiffs only
proved receipt of the money by defendant’s admission
and, if they take his evidence, they must accept it
in fall.

The conduct of Thewes in refraining from any
inquiry about the money after he gave defendant the
order is suffi¢ient corroboration. Radford v. Mac Donald

(6) ; Green v. McLeod (7).
The judgment of the court was delivered by

KiLraM J.—It was argued before us that there was
not such evidence of the defendant’s liability as to
enable the plaintiffs to invoke the aid of the statute
preventing the defendant from obtaining a verdict or
decision in his favour upon his own uncorroborated
evidence, but I am of opinion that there was.

The defendant’s depositions admitted that he had
withdrawn the money from the bank, though he
stated that this had been done at the request of Thewes
who had informed him that he wished to use it. There
was no clear statement that he had paid it to Thewes

(1) 39 U. C. Q. B. 203. (4) 11 0. R. 718,
(2) 23 Ch. D. 267. (5) 79 L. T. 350,
3)31U.C.C.P. 1. (6) 18 Ont. App. R. 167,

(7) 23 Ont. App. R. 676.
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His own subsequent conduct in setting up the pay-
ment to the bank, both in conversation with the plain-
tiff Thompson and in his correspondence with the
plaintiff’s solicitor, without mentioning the withdrawal,
and in failing to give any account or explanation when
charged by the solicitor, over two months before action,
with the withdrawal, was in my opinion clearly suffi-
cient to enable the court to draw an inference against
him. ' ‘

A primd facie case of liability for the money with-
drawn was made out and the only direct evidence of
its payment to Thewes was given by the defendant,
who was not entitled to a decision in his favour with-
out the corroboration which the statute requires.

The provision (R.S.0.[1897], c. 78, s. 10) is as follows :

In any action or proceeding by or against the heirs, executors,
administrators or assigns of a deceased person, an opposite or inter-
ested party to the action shall not obtain a verdict, judgment or deci-
sion therein, on his own evidence, in respect of any matter occurring
before the death of the deceased person, unlesssuch evidence is corro-
borated by some other material evidence.

In my opinion this enactment demands corroborative
evidence of a material character supporting the case to
be proved by such * opposite or interested party ”’ in
order to entitle him to a * verdict, judgment or deci-
sion.” Unless it supports that case, it cannot pro-
perly be said to “ corroborate.” A mere scintilla isnot
sufficient. At the same time the corroborating evi-
dence need not be sufficient in itself to establish the
case.

The direct testimony of a second witness is unneces-
sary ; the corroboration may be afforded by circum-
stances. McDonald v. McDonald (1).

The expressions used by the learned judges of the
Court of Appeal in In re Finch (2) appear to me ap-
plicable under this statute. Jessel, M.R., there said,

(1) 33 Can. 8. C. R. 145. (2) 23 Ch. D. 267.
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N

as I understand, corroboration is some testimony proving a material
point in the tertimony which is to be corroborated. It must not be
testimony corroborating something else—something not material.

And Lindley L.J., said,

evidence which is consistent with two views does not seem to me to
be coroborative of either. .

In the present case there does not seem to me to be
any evidence which can properly be treated as corro-
borating the defendant on the only point on which the
onus was upon him, that as to the payment of the
money to Thewes.

lixcept for the defendant’s own testimony, all the
evidence was consistent with the retention of the
money by the defendant. The circumstances on which
the Court of Appeal have relied as corroborative may
possibly tend to make it seem improbable that the
defendant took away and kept the money without
Thewes’ approval or consent, but they seem to me in
no way inconsistent with the hypothesis that Thewes
assented at the time to its retention by the defendant
at his own request or for some purpose of Thewes. -

In view of the course followed in this case, if any-
thing had been presented on behalf of the defendant
calculated to show that corroberative evidence could
still be obtained, I think that he should have had a
chance to produce it. This, however, has not beensug-
gested, and I think that the appeal should be allowed
and the judgment of the Divisional Court restored.

Appeal allowed with costs.
Solicitors for the appellants : Davis & Healy.
Solicitor for the respondent: J. W. Hanna.
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ALFRED DICKIE (DEFENDANT)............APPELLANT ; 1903

*Dec, 3.
AND Des. :
FOSTER CAMPBELL AND OTHERS i
(PLAINTIFFS) . .... e } RESPONDENTS

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Rivers and streams—Floating logs—Damage by R. S. N. S. (1900) ¢c. 95 5.
17— Procedure—Charge to jury— New trial.

Persons engaged in the floating or transmission of logs down riversand
streams under the authority of R.8.N.S. (1900) ch. 95 sec. 17 are
liable for all damage caused thereby whether by negligence or
otherwise, and the owner of the logs is not relieved from liability
because the damage was done while the logs were being trans-
mitted by another person under contract with him,

One ground of a motion for a new trial was misdirection in the charge
to the jury. The trial judge reported to the full court that he
had not made the remarks claimed to be misdirection and stated
what he actually did say.

" Held, that this proceeding was not objectionable and moreover it was
a matter to be dealt with by the court appealed from whose
ruling was not open to review.

Judgment of the Supreme Court of Nova Scotia (36 N. 3. Rep. 40)
affirmed.

APPEAL from a decision of the Supreme Court of
Nova Scotia (1) maintaining the judgment entered on a
verdict for the plaintiff at the trial.

The plaintiffs are farmers residing and owning lands
on the Stewiacke River, in the Municipality of Col-
chester, and the defendant is the owner of a mill lower
down on the said river. The action was brought to re-
cover damages from the defendant for injuries alleged to
have been done to the plaintiffs’ lands by logs of the

*PrESENT.—Sir Elzéar Taschereau C. J. and Sedgewick, Davies,
Nesbitt and Killam JJ.

(1) 36 N. S. Rep. 40.
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defendant, on the drive in the Stewiacke River,
floating on to the lands of the plaintiffs, and for
injuries done to said lands in the removal of said logs.

The defendant by his pleadings denied specifically
the acts alleged and set up that, in doing the several
acts alleged, he was lawfully engaged in lumbering
operations on the Stewiacke River, and that he was
acting lawfully and did no damage,~—that, if any
damage was done, it was the result of inevitable acci-
dent. He also justified his acts under the provisions
of section 17 of chapter 95 of the Revised Statutes of
Nova Scotia, 1900, and under regulations adopted
by the municipal council for the Municipality of
Colchester.

Section 17, chapter 95, R. 8. N. 8., 1900, reads as
follows :—

‘“ Persons engaged in the floating and transmission
of saw-logs and timber of every kind, down rivers,
lakes, creeks, and streams, shall be entitled to have the
reasonable use of and access to the banks of such rivers,
creeks and stieams, during such floating or transmis-
sion, and for the purpose of enabling such saw logs
and timber to be floated or transmitted, and shall also
have the right to enter into and upon the banks of,
and lands adjoining such rivers, streams or creeks for
the purpose of taking therefrom any saw-logs or timber
that have come upon such banks and lands during
such floating or transmission, and they shall not be
liable for any but actual damage done by the floating,
transmission, or removal of such saw-logs and timber,
nor for any discoloration or impurity of the water
caused by the floating or transmission of such saw-logs
or timber, nor for any discoloration or impurity of the
water caused by the floating or transmission of such
saw-logs or timber, unless the same is caused by their
wilful act.”
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On the findings of the jury, which are set out in the
judgment of the court, a verdict was entered for plain-
tiffs for $185. Defendant moved the full court for a
new trial which was refused and he then appealed to
the Supreme Court of Canada.

Harris K.C. for the appellant.
W.B. A. Ritchie K.C. for the respondent.
The judgment of the court was delivered by :—

THE CHIEF JUSTICE :—By section 17 of chap. 95 R.
S. N. 8. 1900, it is enacted that :

Persons engaged fin the floating and transmission of saw-logs and
timber of every kind, down rivers, lakes, creeks and streams, shall be
entitled to have the reasonable use of and access to the banks of such
rivers, creeks and streams, during such floating or transmission, and
for the purpose of enabling such saw-logs and timber to be floated or
transmitted, and shall also have the right to enter into and upon the
banks of, and lands adjoining such rivers, streams or creeks for the
purpose of taking therefrom any saw-logs or timber that have come
upon such banks and lands during such floating or transmission, and
they shall not be liable for any but actual damages done by the float-
ing transmission or removal of such saw-logs and timber, nor for any
discolouration or impurity of the water caused by the floating or
transmission of such saw-logs or timber, unless the same is caused by
their wilful act.

This action was brought by the respondents to reco-
ver damages from the appellant for damages caused to
their lands, as they allege, in consequence of the appel-
lant’s doings in floating up and down the Stewiacke
river logs belonging to the said appellant, and for
damages done to respondents’ lands by the removal of
s»id logs.

The case was tried by Mr. Justice Townshend with
a jury.

The learned trial judge submitted certain questions
to them, which they answered as follows :

1. Did defendant’s logs cause damage to the plaintiffs’ lands by
injuring and carrying away any portion of the banks of the river ?
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Ans. They did.

If they did, what damages have plaintiffs suffered in consequence ?

Ans, $100.

2. Did defendant use reasonable care in having his logs brought
down the river to prevent them causing injury to plaintiffs’ lands on
the river bank ¢

Ans. No.

3. Did defendant use all proper care to keep his logs from going on
the plaintiffs’ lands ?

Ans. No.

4. Did defendant remove logs which went on plaintiffs’ land with
all reasonable expedition ? :

Ans. No.

5. What damage was done to plaintiffs’ land by the logs ?

(1.) In the month of April?

Ans. $15.

(2.) In the month of May ?

Ans. $20.

(3.) In years previous to 1900 ?

Ans. No damages proven.

Upon these findings judgment was subsequently
entered in favour of the respondents for $185.

The appellant moved the court i» banco to set
aside the findings of the jury and for a new trial, but
his motion was disallowed.

Hence the present appeal.

The first ground of the appellant’s motion is on an
alleged misdirection in the learned trial judge’s charge
to the jury. We disposed of that objection instanter
at the hearing. It is based on a supposed charge by
the learned judge, which he later reported to the full
court not to have been made, sending at the same time
the correct report of his charge. Now we do not see any-
thing objectionable in this, as it appears on the record.
Then this is a matter entirely within the province of
the court appealed from, which cannot be reviewed by
this court.

Another ground taken by the appellant is that
damages were awarded against him for a period offive
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years and that during some portion of that time the
conveyance and floating of theselogs was not done by
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circumstances of this case. unfounded.
There are no doubt cases whereby it is held, and we

may assume it to be the law as a general rule, that -

when any one employs an independent contractor to
do a lawful work he is not responsible for damages
caused by the collateral neghgence of the contractor.
But there is no question of negligence in this case.
The statute imposes upon the appellant the liability
to all the damages that follow his exercise of the right
thereby given to him whether he exercised all the
care and diligence possible to avoid such damages or
not. He, it is in evidence, was aware of the risk that
attended his operations, and was under the law bound
to see that proper means were taken to prevent injuri-
ous consequences thereof, and could -not. discharge
himself of that liability npon the shoulders of his con-
tractors. It cannot be that any one who intends to
carry on operations which, though lawful, are of a
nature to cause damages for which the law makes
him liable, could have it in his power to get rid of the
risks of such damages and of his liability therefor by
simply having the operations put into execution by a
contractor.
#&There are a number of cases cited in the respond-
ents’ factum on this point to which I need not refer
in detail. The following may be added to them:
Mazwell v. British Thompson Houston Co. (1) ; Hill v.
Tottenham Urban Dist. Coun. (2); Holliday v. The
National Telephone Co. (8); The Snark (4).

As to the ground of excess of damages, I do not
believe it has been seriously taken. The jury under

(1) 18 Times L. R. 278, (3) 15 Times L. R. 483.
(2) 15 Times L. R. 53. (4) 16 Times L. R. 160,
19

. The Chief
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the evidence did not show great excess of generosity
in allowing the respondents $185,
The appeal should be dismissed with costs.
- Appeal dismissed with costs.
Solicitor for the appellant: Hugh Mackenzie.
Solicitor for the respondents: F. A. Lawrence.

THE CITY OF MONTREAL (PrAIN-

3
¢
TIFFS) . creeesss o sevenee cererecacnannancs ceree b APPETLANT ;

AND

THE LAND AND LLOAN COMPANY

(DEFENDANTS) ceueenverenaienseennniaiennes } RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH APPEAL
SIDE, PROVINCE OF QUEBEC.

Appeal—Amount in dispute—Local improvements—Assessment—Title io
land—Future rights.

In proceedmgs by the City of Montreal to collect the amount assessed

on defendants’ land together with other lands assessed for local
improvements, the defendants filed an opposition to the seizure
of their land, alleging that the claim was prescibed. The opposi-
tion was maintained and the city appealed to the. Supreme Court
of Canada. ‘

Held, that there was nothing in controversy between the parties but
the amount assessed on defendant’s land and, that amount being
less than $2,000, the Court had no jurisdiction to entertain the
appeal.

APPEAL from a decision of the Court of: King’s Bench
appeal side, affirming the Judgment of the Superior
Court (1) in favour of the defendants.

The company, together with other land owners, were
taxed under a special assessment for municipal pur-
poses in Montreal in the sum of $316.88 and. the
sheriff was directed to levy for the amount of the

* PrEsENT.—Sir Elzéar Taschereau, C.J. and Girouard, Davies, Nesbitt

and Killam JJ.
(1) Q. R. 23 S. C. 461
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assessment by the seizure and sale of certain of their
lands. The total amount to be levied upon all the pro-
perty affected by the special assessment roll for this tax
exceeded $50,000 and the value of the defendants’ land
seized, under the proceedings taken. exceeded $2,000.

* An opposition to the seizure was filed by the company
alleging that the city’s claim was prescribed. This
opposition was maintained by the Superior Court
(Doherty J.) and his judgment was affirmed by the
Court of King’s Bench. The city then-appealed to
the Supreme Court of Canada.

Elliott, for the respondents, moved {o quash the
appeal, contending that the sum of $316.88 only was in
dispute and citing Gilbert v. Gilman (1); Dominion
Salvage Co. v. Brown (2); Rodier v. Lapierre (8);
Raphael v. Maclaren (4), and Macdonald v. Galivan (5).

Atwater K. C. contra. The validity of the whole
assessment is involved in this appeal and future rights
are bound by the judgment of the Court of King’s
Bench. See Ecclésiastiques de St. Sulpice v. City of
Montreal (6) ; Turcotte v. Dansereou (7).

The judgment of the court was delivered by :

Tae CHIEF. JusTIOE.—Motion to quash upon the
ground that, under sec. 29 of the Supreme Court Act;
the case is not appealable.

The proceedings in question. orlglnated under the
enactments of sec. 396 et seq. of the charter of the City
of Montreal, by a demand from the city, appellant,
calling upon the sheriff to seize in execution and sell
certain of the respondents’ lands upon which the city

(1) 16 Can. S. C. R. 189. (4) 27 Can. S. C. R. 319,
(2) 20 Can. S. C. R. 203. (5) 28 Can, S. C. R. 258.
(3) 21 Can. 8. C. R. 69. (6) 16 Can. S. C.R. 399.

(7) 26 Can, 8. C. R. 578, .
1914
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claimed the sum of $816.88 for a special assessment

-thereon.

The total amount of the assessment roll upon all the
properties affected thereby exceeds $50,000. The pro-
perty seized by the sheriff at the appellants’ sald
demand exceeds $2,000 in value.

- The respondents filed an opposition to the said
seizure by which they alleged that the appellants’ claim
was prescribed, and could not be enforced, and asked
that the sheriff’s proceedings be therefore set aside.

Upon issue joined, the Superior Court maintained
the respondents’ opposition, and that judgment was
affirmed by the Court of King’s Bench. The City have
brought the present appeal from the Judgment of the
Court of King’s Bench.

‘We have no jurisdiction to entertain it. There has
been and there is nothing more in controversy between
the parties than a sum of $316. The whole amount of the
roll is not in coniroversy. The roll itself is not
controverted and the judgment in this case cannot
affect in any way the other parties to it. The appel-
lants invoke the righis of third parties, or rather their
own rights against third parties in support of their
right to appeal, but those rights inter alios or contra
alios cannot be looked atas a criterion of our jurisdiction.
It is the amount in controversy between the parties
to the record that governs in this case on the subject.
Flattv. Ferland (1) ; Lachance v. La Société de Préts, etc.
(2) ; Gendron v. McDougall (3) as explained in Kinghorn
v. Larue (4). The value of the land seized in execution
isnot the amount in controversy, as the appellant would
contend. Bank of Toronto v. Les Curé etc. de la Nativité
(5) ; Champouz v. Lapzerre (6) ; Flatt v. Ferland (1);

(1) 21 Can. 8. C.R. 32. (4) 22 Can. S. C. B. 347..
(2) 26 Can, S. C. R. 200. (5) 12 Can. 8. C. R. 25.
(3) Cas. Dig. 2 ed. 420, (6) Cas. Dig. 2 ed. 426.
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The County of Verchéres v. The Village of Varennes (1)
Nor does the controversy relate to any title to lands,
annual rents and other matters or things where the
rights in fature, ejusdem generis of the parties to the
controversy, might be bound. O’ Dell v. Gregory (2);
Baphael v. Maclaren (8) ; Jermyn v. Tew (4); Canadian
Mutual Loan and Investment Co. v. Lee (5); Waters. v.
Manigault (6).

It is settled law that neither the probative force of 8
judgment nor its collateral effects, nor any contingent
loss that a party may suffer by reason of a judgment,
are to be taken into consideration when our jurisdic-
tion depends upon the pecuniary amount-or upon any
of the subjects mentioned in sec. 29 of the Act. Tous-
signant v. Nicolet (7). (

Motion to quash granted with costs.

Appeal quashed with costs.
Solicitor for the appellants : Cogle & Téireau. |
Solicitor for the respondents : Henry J. Elliqtt.

(1) 19 Can. S. C. R. 365. (4) 28 Can. 8. C. R. 497.
{2) 24 Can. 8. C. R. 661. (5) 34 Can. 8. C. R. 224.
{3) 27 Can. 8. C. R. 319. (6) 30 Can. S. C. R. 304.

(7) 32 Can., 8. C. R. 353. .
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ANTONIA WINTELER (PLAINTIFF) } APPELLANT;

AND
RANDALL J. DAVIDSON 4np
OTHERS (DEFENDANTS) . eeeeeannnsons } ‘RESPONDENTS ;

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Appeal— Jurisdiction—Amount in controversy—Future rights,

Though the amount in controversy -on an appeal from the Province of
Quebec ‘may exceed $2,000, yet if the amount demanded. in the
-action is less, the Supreme Court of Canada has no jurisdiction te
entertain the appeal. '

In an action en séparation de corps, the decree granted $1,500 per annum
as alimony to the wife and, her husband having died, she brought
suit to enforce the. judgment as executory against his universal
legatees. Judgment having been given against her by the Court
of King’s Bench, she sought an :appeal to the Supreme Court of

Caqada..

Held, that the further payments to which she would have been entitled
had she been successful in her suit were not “ future rights” which
might be bound within the meaning of R. 8. C., ¢h, 135, sec. 29.

APPEAL from a decision of the Court of King’s Bench,
appeal side, reversing the judgment of the Superior
Court in favour of the. plaintiff.

The material facts of the case are stated in the above
head-note, the only question between the parties being
whether or not the plaintiff could enforce a decree
obtained against her deceased husband for alimony,
against his executors and wuniversal legatees, the
annuity having been paid to her for several years and
less than one year’s payment being due when the
suit was commenced.

*PRESENT : — Sir Elzéar Taschereau C.J. and Girouard, Davies,
Nesbitt and Killam JJ.
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Lafleur K.C. for the respondents, moved to quash the
appeal, citing La Banque' du ‘Peuple v, Tro:tier (1);
‘Rodier v. Lapierre (2); O'Dell v. Gr.gory (8) ; Raphael
v. Maclaren (4). ) .

'Hibbard  contra. ‘If we succeed on this appeal
we will be entitled to over $3,000 which is more
than the Act requires to entitle us to an appeal. More-
over, future rights are bound by the judgment. See
Donohue v. Donohue (5); Turcotte v. Dansereau (6).

The judgment of the court was delivered by :.

TrE CHIEF JUSTICE :—This is a.motion by respon-
dents to quash the appeal for want of jurisdiction.

The case is presented upon the following admitted
facts.

In June 1:91, the late Thomas Davidson was con-
demned by a judgment of the Superior Court to pay to
his wife, the present appellant, during her life time, an
annuity of $1,500 in quarterly payments of $375.
Davidson died in November 1901. The respondents
are his universal legatees; and the appellant claims
the right to execute against them her said judgment
against her late husband for the instalments of her
annuity accrucd since his death. o

A joint case to have her contentions judicially deter-
mined was agreed upon between the parties under
secs. 509 et seq. of the Code of Procedure, and sub-
mitted to the Superior Court in February 1902. After

. hearing the parties, the Court, in October 1902, upheld

the appellant’s contention, but the Court of King’s

Bench reversed that judgment and declared that the

respondents were not liable for her said annuity. She

now brings the present appeal from that judgment of
(1) 28 Can. S. C. R. 422, (4) 27 @an. 8. C. R. 319,

(2) 21 Can. 8, C. R. 69. (5) 23 Can. 8. C. R. 134,
(3) 24 Can. S. C. R, 661. (6) 26 Can. 8.C. R. b678.
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the Court of King’s Bench. The respondents move to
quash ‘it on two grounds: 1st. That no appeal lies
from decisions or judgments rendered under the said
sections of the Code of Procedure, citing Attorney Gene-
ral of Nova Scotia v. Gregory (1); Canadian Pacific
Railway Co.v. Fleming (2) ; Union Colliery Co. v. Attor-
ney General of British Columbia (8). See also The City
of Halifax v. Lithgow (4):—2ndly. That, in this case,
the amount originally demanded by the appellant from

" them, and then in controversy, was less than $2,000

and that, therefore, the case is not appealable, though
the amount for the instalments of the said annuity
accrued since the date of the submission to the Supenor
Court would now exceed $2,000. ,

The motion to quash has to be allowed upon thls
last ground ; it is unnecessary, therefore, to pass upon
the first ground.

The statute is clear that as to Quebec appeals when

-the right of appeal is dependent upon the amount in

dispute, as in this case, such amount must be under-
stood to be the amount demanded and not the amount
recovered and in controversy upon the appeal, if they .
are different. It is not the amount involved that governs
but the actual amount originally in controversy in the
case between the parties ‘

Sothat in a case where the amount originallydemanded
exceeded $2,000, but where the amount recovered was
but $100, as we had lately in the case of Coghlin v. La
Fonderiede Joliette, (5) for instance, we have jurisdiction,
though the amount in controversy on the appeal isbut -
$100. ‘And, a converso, in a case'where the amount
demanded was under $2,000, but the amount in con-

(1) 11 App. Cas. 229, (3) 27 Cen. . C. R. 637.
(2) 22 Can. 8. C. R. 33. (4) 26 Can. S, C. R. 336
(56) 34 Can, 8. C. R. 153,
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troversy on the appeal here is over that sum, say for
accrued interest or, as in this case, for instalments
accrued since the date of the action, the case is not
appealable, ' In both cases it is the amount originally
demanded that governs. Dufresne v. Guevremont (1) ;
The Citizens' Light & Power Co. v. Parent (2).

Now here, the pecuniary amount of the appellant’s
claim at the date of the stated case or submission to
the Superior Court, three months only after her hus-
band’s death, was less than $2,000 and the submission
must be taken as an action of that date. Conse-
quently, the amount originally demanded by her
being less than $2,000, no appeal lies from the judg-
ment of the Court of King’s Bench, though the amount
of the instalments of her annuity accrued since her
original demand now exceeds $2,000.

The appellant further contended at bar that her
appeal Jies on the ground that future rights areinvolv-
ed in the controversy, because, as argued in supportof
that contention, the judgment of the Court of King’s
Bench, irrespectively of amount, will in the future be
res judicata against her claim. But the constant jurispru-
dence of the Court militates against that contention.
An action claiming the right to an annuity is not

appealable. In fact, it is not the amount that is in con-.

troversy here. It is the abstract right to the annuity.
The amount would be but the consequence of the judg-
ment if the appellant succeeded in having her judg-
ment against her late husband declared executory
against the respondents. I refer to amongst others:

Chagnon v. Normand (8); Rodier v. Lapierre (4) ;
O Dell v. Gregory (5) ; Macdonald v. Galivan (6); La
Banque du Peuple v. Trottier (7); Talbot v. Guilmartin

(1) 26 Can. 8. C. R. 216, (4) 21 Can. 8. C. R, 69.
12) 27 Can, 8. C. R. 316. (5) 24 Can. 8. C. R. 661,
(3) 16 Can, 8. C. R. 661. - (6) 28 Can. 8. C. R. 258.

(7) 28 Can. 8.-C. R. 422. -
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1903 (1) ; Comp. Brown.v. The Dominion Salvage anc Wreck-
WixreLer tng Co. v. Brown (2) ; In re Marois (8).
Davipson. A case that is not appealable and 'a case appealable
The Cniet Pt N0t appealed from, are'on the same footing as to res
Justice.  judicata. “If the simple fact that a judgment is res
"~ judicata when any solvendum in futuro is affected by
it, made it appealable, an appeal would lie in everysuch
cage even where the paymentsin future would amount
to less than $2,000. But that is not so where as in this
case the amount in controversy, the debitum in. pre-
senti is the criterion of our jurisdiction. And where
rights in future are involved in support of the right
of appeal, they must not be, under the authorities above
quoted, merely personal rights as the appellant’s here
clearly-are.

The motion to quash must be allowed with costs.

Appeal quashed with coests.
Solicitor for the appellant: F. W. Hibbard.

Solicitors for the respondents : Lafleur, MacDougall &
MacFarlane.

(1) 30 Can. S. C. R. 482. (2) 20.Can. 8. C. R. 203,
(3) 15 Moo. P. C. 189.
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F. D. CREESE AND OTHERS (DE-; APPELLANTS :

FENDANTS) .eecuence crverensonsennsensranrens
AND
TOBIAS TFLEISCHMAN axD
OTHERS (PLAINTIFFS)..cccrsuvrrvreens % RESPONDENTS.

ON APPEAL FROM THE TERRITORIAL COURT OF YUKON
TERRITORY.
AppeaZ—Disoretion—Ammdment—Formc'ul ju'dgment:

The Supreme Court sh\ould not interfere with the exercise of discretion
by a provineial court in refusing to amend its formal judgment.
Such amendment is not necessary in a mining case where the
mining regulations operate to give the judgment the same “effect
as it would have if amended.

APPEAL from a decision of the Territorial Court of

the Yukon Territory refusing to amend the. certificate

of judgment on application of the defendants.

The action between plaintiffs and defendants was
to define the boundary between the plalntlﬂ's hill-
claim and the defendants’ creek-claims, under sections
10 and 18 of the placer mining regulations of 18th Janu-
ary, 1898. The plaintifis claimed that this should be
a line along the surface and established by surface
indications. The defendants claimed that this line
should be a line along bed-rock established where bed-
rock rose three feet above the lowest general level of
the opposite gulch '

The reasons for judgment of the trial judge estab-
lished the defendants’ claim and the judgment as
drawn up contained the followmg paragraph:

- “ And it is also adjudged and declared, that the side

boundaries of said defendants’ gulch-claims, as against

‘ the plaintiffs, are lines three feet higher than the

lowest general level of the gulch existing on the sur-
face of said claims at the time of plaintiffs’ staking.”

¥PRESENT :—Sir Elzéar Tascherean C.J. and Sedgewick, Girouard,
Nesbitt and Killam JJ.
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The application was to correct the certificate of
judgment so that the date thereof might read the 5th

Fremomuax. 43y of August, 1901, instead of the 26th day of August,

1901, and by inserting the words “along bed-rock”
between the words “lines” and * three ” in the above
clause of said certificate

After this judgment was entered, one Berry bought
into the plaintiff’s claim knowing, as he admitted at
the trial, of the alleged defect in the judgment and
wishing to take advantage of it. The Territorial Court
refused the amendment as Berry was not before them.
The plaintiffs appealed.

J. Travers Lewis for the appellants. As tothe power
of the court to amend, see Wilding v. Sanderson (1) ;
Norris v. Lord Dudley Stuart (2).

Berry was not a bond fide purchaser and the amend-
ment may be made in his absence. See In re Swire
(8); Hatton v. Harris (4); Stewart v. Rhodes. (5).

Russell K.C. and Haydon for the respondents.. This
is purely a question of procedure with which thiscourt
will not interfere. Toronto Railway Co. v. Balfour (6);
Attorney General of Ontario v. Scully (7).

Moreover, it was a matter for the exercise of dis-
cretion by the Territorial Court. ~Ryan v. Fish (8).

The amendment cannot be made in the absence of
Berry. Hatton v. Harris (4) ; Gorton v. Hall (9).

Tur CHIEF JUSTICE.—I would dismiss this appeal
(assuming that we have jurisdiction to entertain it), .
on the ground that a motion, like this one, to a court
asking that court to vary, add to, or alter its judgment
as entered so as to make it determine what the court
intended to determine is particularly within the pro-

(1) [1697] 2 Ch. 534. (5) [1900] 1 Ch. 386.
(2) 16 Beav. 359. (6) 22 Can. 8. C. R. 239,
(3) 30 Ch. D. 239. (7) 33 Can. S. C. R. 16.
(4) [1892] A. C. 547. (8) 9 Ont. P. R. 458.

(9) 11'W, R. 281.
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vince of that court, and its ruling on such a motion 1903
should not be interfered with. I refrain from adding Creess
any other remark, as Berry is not a party to this record Frrmsommax.

and his contentions cannot be passed upon in his The Chief
absence. Justice.

G1ROUARD .J.—In this case, involving a point of
local practice, we feel that we cannot interfere, especi-
ally as that partof the judgment sought to be rectified
cannot cause any injury to ithe appellants. By that
judgment the Territorial Court of the Yukon Territory
has found that the appellants’ claim was “a gulch”
within the meaning of the regulations governing
placer mining in the provisional district of the Yukon,
approved by Order in Council of 18th January, 1898.
"Regulation 10 defines the nature, size and boundaries
of such a gulch claim, which cannot be ignored by the
court or the parties. There was not in our view any
necessity for the motion to amend and it follows that
third parties could not set up any claim involving a
different interpretation in this case from that which
would be applied as between the parties themselves,
nor attempt to take possession of an area which, as the’
court below determined, was to be fixed by clause 10
of regulations. The appeal is dismissed, but under
the special circumstances of the case and as the
respondents opposed the motion to rectify and occa-
sioned unnecessary costs, it is dismissed without costs
in this court and in the court appealed from. Good
faith demands such a conclusion even as to costs in the
court below.

SEpGEWICK, NESBITT and K1rram JJ. concurred for
the reasons stated by Gtirouard J.
- Appeal dismissed without costs.
Solicitors for the appellants: Woodworth & Black.
Solicitor for the respondents: Herbert E. Robertson.
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THE ATTORNEY GENERAL {OR (
QUEBEC AND THE CITY OF . APPELLANTS;

HULL v vevenessesenmmmsesesecmncsences |
AND
T OTRERS o e oo | RESPONDENTS

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

" Appoal—Time for bringing appeal—Delays occasioned by the court— Juris-

diction—Coniroversy involved—Title to land.

An action au petitoire was brought by the City of Hull against the
respondents claiming certain real property which the Government
of Quebec had sold and granted to the city for the sum of $1000. -
The Attorney General for Quebec was permitted to intervene and
take up the fait e causs of the plaintiffs without being formally
summoned in warranty. The - judgment appealed from was
pronounced on the 25th of September, 1903. Notice of appeal
on behalf of both the plaintiff and the intervenant was given on
3rd November, and notice that securities would be put in no 10th
November, 1903, on which latter date, the parties were heard on
the applications for leave to appeal and for approval of securities
Dbefore Wiirtéle J. who reserved his decision until one day after
the expiration of the sixty days immediately following the date
of the judgment api)ealed from and, on the 25th of November,
1903, granted leave for the appeals and approved the securities
filed.

Held, that the appellants could not be prejudiced. by the delay of the
judge, in deciding upon the application, until after the expiration
of the sixty days allowed for bringing the appeals and, following
Couture v. Bouchard (21 Can. 8. C. R. 281) that the judgment
approving the securities and granting leave for the appeals must
be treated as if it had been rendered within the time limited for
appealing when the applications' were made and taken en delibérd.

Held also, that as the controversy between the parties related to a title
to real estate, both appeals would lie to the Supreme Court of

*PreEsENT :—Sir Elzéar Taschereau C.J. and Sedgewick, Girouard,
Nesbitt and Killam JJ.-
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Canada notwithstanding the fact that the Liability of the inter- 1903
venant might be merely for the reimbursement of a sum less ATTORNEY

“than $2000. GENERAL
¥OR QUEBEC

MOTION to quash appeal from the judgment of the**5 e OrY
Court of King's Bench, appeal side, rendered on the - S,
25th of September, 1908, affirming the judgment of —
the Superior Court, District: of Ottawa, Curran J. (1),

which dismissed the plaintiff's action and the iiter-

vention therein, with costs.

" The circumstances of the case are fully stated in the

Superior Court judgment (1), and summarized in the
judgment of the court- delivered by His Lordship Mr.
_Justice Girouard which is now reported.

Agylen K.C. for the motion.
Belcourt K.C. contra.
The judgment of the court was delivered by

"GIROUARD J.—This is a motion io quash an appeal
for two reasons: First, because the security was not
put in within sixty days after the rendering of the
judgment appealed-from-and; Secondly, because the
judgment does not-come within the provisions of the
Supreme Court Act.

As to the first point, it is sufficient to say that notice
of security was given on the 8rd November, 1903,
to be put in on the 10th. Parties. appeared on that
day, but after hearing them, the judge took the appli-
cation en délibéré till the 25th November, that is one
day after the sixty days, when the security was allowed.
We have already held in a case like this that parties
cannot be’ prejudiced by the. delay of the court in
rendering judgment which should be treated as hav-
ing been given on the day that the case was taken en
délibéré.  Couture v. Bouchard (2).

(1) Q. R. 24 8. €. 59, (2) 21 Can. 8. C. R. 281.
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As to the second point, we are also against the
respondents. An action in the nature of a petitory
action was taken against respondents claiming, under
a grant from the Quebec Government of the 2nd April,
1902, a certain bed of a creek known as Brigham’s or
Brewery creek, in the City of Hull. The Attorney
General. of Quebec was allowed to intervene in the
case and to take fait et cause for the City of Hull, the
plaintiffs, and thereby became plaintiff in the case
without waiting till he was called in warranty.

The City of Hull has appealed and the respondents
admit that this appeal exists, but contend that the
Attorney General has nosuch appeal. The authorities -
quoted by them have no application. There is nothing
in dispute in this case between the Grovernment and
the respondents but a title to land. The {act that
this land may possibly remain in the hands of the
respondents which would render the Quebec Govern-
ment liable only for the reimbursement of the purchase
money, namely, $1,000, and probably interest, is of no
consequence, for this is not the pointin dispute between -
the parties. The sole point in issue is the title to the
bed of the creek. The motion, therefore, is dismissed

with costs. |
’ Motion dismissed with costs..

Solicitor for the Attorney General for Quebec, appel-
lant: L. J. Cannon.

Solicitors for the City of “Hull, appellant : Foran &
Champagne.

Solicitors for the respondents: Aylen & Duclos.
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HYACINTHE BEAUCHEMIN (DE 1904
FENDANT) 1o cuverenvnnees caananeneses } APPELLANT; Feb. L6.
AND ' “Feb. 2.
SRR e | BaspowpmST,

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.
Appeal— Jurisdiction—Amount n controversy—Supreme Court -Act s,
29, s-5. 4.

Where the Court of King’s Bench affirmed the judgment of the
Superior Court dismissing the action but varied it by ordering the
defendant to pay a portion of the costs :—

Held, that, though $2,217 was demanded by the action, the defendant
had no appeal to the Supreme Court of Canada as the amount
of the costs which he was ordered to pay was less than $2,000,
Alan v. Pratt (13 App. Cas. 780), and Monette v, Lefebvre (16 Can,
§1. C. R. 387) followed.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, affirming in part the judgment of
the Superior Court, District of Montreal, which dis-
missed the plaintiff’s action with costs.

The action was for $2,217, and was dismissed with
costs by the trial court. On appeal, the trial court
judgment was affirmed, except as to the condemnation
ngainst the plaintiff for costs, and a portion of the costs,
amounting with interest to $681, was ordered to be
borne by the defendant. The plaintiff acquiesced. in
the judgment of the Court of King’s Bench and the
present appeal was sought by the defendant.

N. K. Laflamme moved to quash the appeal for want
of jurisdiction.

Perron, contra.

- % PRESENT :—8ir Elzéar Taschereau C.J. and Sedgewick, Girouard,
Davies, Nesbitt and Killam JJ.
20
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The judgment of the court was delivered by :

THE CHier JusTIiCE.—The respondent, Armstrong,
brought the action to recover from the appellant,
Beauchemin, a balance amounting to $2,217, claimed
for the hire of a locomotive engine and two railway
cars. In the Superior Court, the action was dis-
missed with costs. On appeal, the Superior Court
judgment was in part affirmed by the court below, but
the appeal was allowed as to costs and the present
appellant was condemned to bear a portion of the costs
incurred in the trial court. The amount of these costs
and interest is $631.

The respondent, Armstrong, acquiesced in the judg-
ment dismissing his action, but Beauchemin now
attempts to assert an appeal from that portion of the
judgment in the court below which condemned him
to pay $631 of the costs although it had affirmed the
dismissal of the action against him.

This is not a case where the amount demanded
originally governs as to the jurisdictional pecuniary
limitation under subsection 4 of section 29 of the
Supreme Court Act, but it is a case falling within the
decision of the Privy Council in Allan v. Pratt (1)
which was followed by this court in the case of Monette
v. Lefebure (2).

The interest of the party appealing is for a sum less
than $2,000 and, therefore, the appeal must be quashed.

Appeal quashed with costs.
Solicitors for the appellant : Archer & Perron.
Solicitor for the respondent: N. K. Laflamme.

(1) 13 App. Cas. 780. (2) 16 Can. 8. C. R. 387.
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THE ATTORNEY GENERAL FOR ) 1903
MANITOBA (PLAINTIFF)........... } APPELLANT; *Nov. 30.
AND 1904
*Feb, 16.

THE ATTORNEY GENERAL FOR

CANADA (DEFENDANT) % RESPONDENT. ™

ON APPEAIL FROM THE EXCHEQUER COURT OF CANADA.

Crown lands—Settlement of Maniloba claims—48 & 49 V. ¢. 50 (D.)—
49 V., ¢. 38 (Man.)—Construction of statute—Title to lands—Opera-
tion of grani—Transfer in prosenti—Condition precedent—Ascertain-
ment and identification of swamp lands—Revenues and emblements—
Constitutional law.

The first section of the “ Act for the final Settlement of the Claims of
the Provinee of Manitoba on the Dominion?’ (48 & 49 Viet. ch. 50)
enacts that “all Crown Lands in Manitoba which may be shewn,
to the satisfaction of the Dominion Government, to be swamp
lands shall be transferred to the province and enure wholly to its
benefit and uses.”

Held, affirming the judgment appealed from (8 Ex. C, R. 337) Girouard
and Killam JJ. dissenting, that the operation of the statutory
conveyance in favour of the Province of Manitoba was suspended
until such time or times as the lands in question were ascertained
and identified as swamp lands and transferred as such by order of
the Governor-General-in-Council, and that, in the meantime, the
Government of Canada remained entitled to their administration
and the revenues derived therefrom enured wholly to the benefit
and use of the Dominion.

APPEAL from the judgment of the Exchequer Court
of Canada (1) dismissing the plaintiff’s action with
costs.

The action was by statement of a claim made, on
behalf of the Province of Manitoba, that on the proper

*PrESENT :—Sir Elzéar Taschereau C.J, and Girouard, Davies,
Nesbitt and Killam JJ.

(1) 8 Ex. C. R. 337.
2034 ,
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construction of the “Act for the final Settlement of the
Claims of the Province of Manitoba on the Dominion,”
(1) that province was entitled, as of right, to all the
surface rights, hereditaments, timber, wood, hay and
emblements upon and appertaining to all Crown lands
in Manitoba which might, at any time, be shewn to
the satisfaction of the Dominion Government to be
swamp lands pursuant to the above mentioned statute
and to various orders-in-council in relation to the
selection and identification of the lands in question, -
and that the province was also entitled to certain
moneys received by the Government of Canada through
sales of the timber, wood, hay and emblements of the
said lands, since the 20th day of July, 1885, (date of
the assent to the statute,) with interest, subject only
to the costs of administration and collection of revenues.
The contention on the part of the Government of
Canada was that the statutory grant took effect only
on the happening of the event of Crown lands in
Manitoba being shewn, to the satisfaction of the
Dominion Government, to be swamp lands and such
lands, so ascertained, being identified and transferred
to the province as such in the usual manner, by order-
in-council, and that, until such transfer, the revenues
from the lands in question enured wholly to the benefit
and use of the Dominion of Canada.
. In relation to the selection and transfer of the lands
in question, an order by the Governor-General-in-
Council was passed, on 19th June, 1896, as follows:
“On a Memorandum dated 14th May, 1886, from
the Minister of the Interior, representing that it is
expedient to settle the method to be adopted of making
a selection of the swarap lands to be granted to the
Government of the Province of Manitoba, under the
Act passed in that behalf at the session of Parliament
(1) 48 & 49 Vict. ch. 50.
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held in 1885 (48 & 49 Vict. ch. 50, sec.1). The Minister 1903
observes that section 8 of chapter 84 of the * United Arromxuy
States Statutes at Large,” part 1, Public Laws 1845- ‘fffl?ﬁ‘aii’“
1851, contains a provision having reference to the ATTORNEY
selection of swamp lands to be granted to certain states Gnggg:"R
of the Union, which reads as follows: ° All legal sub- —
divisions, the greater part of which are subject to over-
flow and thereby rendered unfit for cultivation, shall
be included in the list, but when the greater part of a
sub-division is not of that character, ,the whole of it
shall be excluded therefrom; (the legal sub-division in
the United States’ system of survey, as in the Cana-
dian, consists of forty acres.) That the definition
seems a fairly good one and would apply to the case
now under consideration, and he, the ‘Minister, recom-
mends that it be adopted as applicable to the lands to -
be selected for the purpose of being granted to the
Province of Manitoba, under the provisions of the Act
48 & 49 Vict. ch. 50, sec. 1, hereinbefore referred to.

“The Minister further observes that the United States»
statute provides that the selection shall be subject to
the approval of the Secretary of the Treasury; and the
lands to be selected shall be such as are not held or
claimed by individuals; that the selection shall be
made by surveyors appointed for that purpose by the
United States; that the expense of the selection shall
be defrayed by the states interested ; and that the lists
and surveys, where surveys are necessary, shall also
be made at the expense of the states interested.

“ The Minister recommends that the selection neces-
sary to make the grant to the Province of Manitoba
shall be made by two surveyors, appointed for that
purpose by the Minister of the Interior; that the two
surveyors so appointed shall be paid, and the other
. expenses incident to the selection defrayed, by the
Province of Manitoba; that the lands to be selected
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shall be swamp lands according to the definition here-

Arrorvey inbefore recommended for adoption, and shall consist

GENERAL FOR
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ATTORNEY

the Government of Canada ; that the selection shall

GENZRAL ¥OR ot commence to be made before the 20th of May in

CANADA.

any one year and that whatever portion of such
work is not completed by the 1st of October in the
said year shall remain in abeyance until after the 20th
of May in another year, and so on until the selection
has been completed.

‘ That the surveyors, appointed as hereinbefore pro-
vided, shall report from time to time to the Minister
of the Interior, until the whole grant to which the
G-overnment of Manitoba is entitled under the said Act
48 & 49 Vict., ch. 50, sec. 1, has been made up, and they
shall furnish lists of the lands selected by them, and
the said lists shall be subject to the approval of the
Governor-in-Council upon reports made from time to
time by the Minister of the Interior; and the signifi-
cation in writing to the Lieutenant-Governor of
Manitoba of the approval of such lists by His Excel-
lency shall operate to vest the title in the lands de-
scribed in the said lists in Her Majesty for the purposes
of the Province of Manitoba.

“ The committee concur in the foregoing report of
the Minister of the Interior and the recommendations
therein made, and they advise that the requisite
authority be granted to carry the same into effect.”

On the 16 April, 1888, the Minister of the Interior
reported that the surveyors appointed for the purposes
mentioned in the foregoing order-in-council had made
a joint report on 16th Feb., 1888, submitting a revised
and corrected list of certain lands selected by them as
“ swamp lands” for approval in accordance with the
terms of the order-in-council, and the Governor-Gene-
ral-in-Council, thereupon, under the provisions of the
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satute, 48 & 49 Vict., ch. 50, ordered that the lands
mentioned in said list should be and become “vested in
Her Majesty for the purposes of the Province of Mani-
toba.” Subsequently other lands selected as “swamp
Jands ” in like manner were transferred to the provin-
cial government.

The defendant for the purposes of the suit admitted
that : (1) Certain Crown lands in Manitoba were, in
. pursuance of 48 & 49 Vict., ch. 50, sec. 1, shewn
to the satisfaction of the Dominion Government to be
swamp lands and transferred to the province accord-
ingly : (2) Between the 20th July, 1885, when the said
Act received assent, and the various dates when the
above mentioned transfers were made to the province,
the Dominion Government received certain sums of
money produced by the sale of timber, hay and other
emblements off some of the said lands so transferred as
aforesaid : (8) The Grovernment of the Dominion has
retained such sums of money to the use of the Crown
for the purposes of the Dominion of Canada.

By the judgment appealed from (1) the Exchequer
Court of Canada decided in favour of the defendant
and the present appeal is asserted on behalf of the
Province of Manitoba.

Daly K.C. and J. Travers Lewis for the appellant.
To fully appreciate the question'reference should be
made to the orders-in-council passed prior to 48 & 49
Vict. ch. 50, and to the debates which took place in the
House of Commons. The appellant craves leave to
refer to these orders-in-council and debates, as found
in “ Hansard,” because this is merely‘a controversy
between the Crown, as represented in one right by
the Dominion, and in the other by the Province of
Manitoba, and not between subject and subject. The

(1) 8 Ex. C. R. 337.
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question in controversy concerns land vested in the

Arrorxey Crown. No subject of the Crown is a party to this
GENERAL FOR '

Mantrosa action; and, for these reasons, counsel should be per-

Arronygy Mitted to refer to these orders-in-council in the
GENERAL FOR ¢ Hangard  debates.

CANADA.

It clearly appears, from the reference to and quo-
tations made from the statutes of the United States, in
the orders-in-council of 19th June, 1886, that it was
the express intention and desire of the Government of
Canada to pursue the same * policy ” towards Manitoba
in reference to these swamp lands that the Govern-
ment of the United States had pursued towards the
‘Western States of the Uniop, that Canada was to adopt
the “ American system,” in dealing with the swamp
lands in Manitoba. There were good reasons for this.
The United States statute was passed in 1850. Numer-
ous controversies had arisén in connection with the

-,selestion and administration of swamp lands, and

valuable precedents were thus available, to which the
Government might have reference in dealing with the
lands. The physical features were similar and the
system of surveys in the states affected is identical
with the Dominion Lands surveys in Manitoba.

In the Act of Congress, granting the swamp lands
to Arkansas and other states, the words “that there
be and is hereby granted” are used in the enacting
clause. These and other words of similar purport
were advisedly omitted from the first section of the
Dominion Act, as it was not necessary to use operative
words of grant. See The Queenv. Farwell (1) ; Attorney-
General for British Columbia v. The Attorney-General
Jor Canada (2).

The words “ shall be transferred to the province
and enure wholly to its benefit and uses,” in the Act

(1) 14 Cen. 8. C. R. 392, (2) 14 Can. 8. C. R. 345: 14
App. Cas. 295.
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of 1885, have the same force and operative effect as the 1903
words, “that there be and is hereby granted,” in the Arronxex
United States statutes, and, consequently, amounted Manizosa
to a grant in presenti, of all “swamp lands” in the ATTORNET
Province of Manitoba to the province, subject only to GE&?TS o
the Dominion Government being satisfied asto the —
character of lands. The lands passed to Manitoba on
the day when the Act was assented to. The title
became perfected when the lands were identified and
vested by orders-in-council, the latter merely giving
precision tothe title. A statute amounting to a present
grant does not require the formalities required in an
ordinary grant of land to make it effective. Ruther-
ford v. Gregne’s Heirs (1) ; Lessieur etal v. Price (2) at
page 76 per Catron J. ; Railroad Co.v. Freemont County
(8) ; Railroad Co.v. Smith (4) ; Schulenberg v. Harriman
(5) ; Missouri K.d& T. Railway Co. v. Kansas Pacific
Railway Co. (6).

The title to the lands remaining in the province, and
the lumber and hay cut upon the land, as well as any
other emblements, belong to the province.

In Langdeau v. Hanes (7) Field-J. held (p. 530)
that a legislative confirmation of a claim to land was
a recognition of the validity of the claim, and operated
as effectually as a grant or quitclaim and that the title
there questioned was perfect long before the issue of a
patent.  French v. Fyan (8) follows the same con-
struction as to the grant in presenti. In Wright v.
Roseberry (9) Field J. held that the grant of swamp
lands to the several states was one in presenti pass-
ing title to the lands from the date of the Act and
requiring only identification to render title perfect. In

(1) 2 Wheat. 196. (56) 21 Wall, 44.
(2) 12 How. 59, : (6) 97 U. S. R. 491,
(3) 9 Wall. 89, (7) 21 Wall. 521.

(4) 9 Wall, 95, (8) 93 U. 8. R. 169.
, (9) 121 U. §. 488,
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San Francisco Sav. Union v. Irwin (1) Field, J. held

Arroryry it to be a grant in presenti, to each state then in the

GENERAL FOR

Maxtroza Union, of lands situated within its limits of the quality
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described, which could not be defeated, nor impaired,
by the delay or refusal to have the list made and
patent issued. See also Southern Pacific Railroad Co.
v. Orton (2) at page 479; Railroad Co. v. Baidwin
(8) at page 429 ; Leavenworth L. & G. Railroad Co. v.
United States (4); Denny v. Dodson (5). ‘

If this contention prevails, and the grant to Mani-
toba be held to have been a present grant, operating
as an immediate transfer of the lands afterwards
shewn to be swamp lands, then, from and after the 20th
July, 1885, Manitoba became and was entitled to all
income and profits derived from said lands, and, con-
sequently, the Dominion Government should account
to Manitoba therefor. The Act of 1885 does not con-
tain any reservation of exception in favour of the
Dominion. The grant is absolute and Manitobashould
enjoy the same relationship to the Dominion as an
ordinary purchaser; the rules between vendor and
purchaser should apply. See Leake’s Uses and Profits
of Land, p. 29; Dart’s Vendors and Purchasers (6 ed.)
p. 611. The grantor cannot derogate from his own
absolute grant, so as to claim rights over the thing
granted. Suflield v. Brown (6), per Westbury L. J. at
page 190 ; Wheeldon v. Burrows (1), at page 42; Crossley
& Sons v. Lightowler (8); at page 486 ; Russellv. Waiis
(9), at page 572.

Manitoba contends that, from and after the 20th
July, 1885, the Dominion was a trustee in the premises.
There was an implied trust created by the Act and the

(1) 28 Fed. Rep., 708. (6) 32 Fed. Rep. 899.
(2) 32 Fed. Rep. 457. (6) 4 DeG. J. & S. 185,
(3) 13 U. S. R. 426. (7) 12 Ch. D. 3L

(4) 92 U. S. R. 733. (8) 2 Ch. App. 478.

(9) 25 Ch. D. 559.
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ordinary equitable rules as between subject and sub- }_923’
ject should apply. Perry on Trusts (5 ed.) sec. 80. The Arrorxex
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Crown may be a trustee; Canada Central Ry. Co. V. Maxrrosa
The Queen (1); Lewin on Trusts (10 ed.) 68, 158; - yicriey
Acland v. Gaisford (2) at page 82; Wilson v. Clapham (8) ; GE&‘E‘?E;OR
Ferguson v. Tadman (4). If the settlor proposes to con- '
vert himself into a trustee, then the trust is perfectly
created ; and whenever a person, having a power of
disposition over property, manifests any intention with
reference to it in favour of another, the court, when
there is a sufficient consideration, will execute that
intention through the medium of a trust, however infor-
mal the language in which it happens to be expressed.
Holroyd v. Marshall (5), per Westbury L. J. at page
209. The Dominion, being trustee for Manitoba, has
no right to retain the profits of these lands. No trustee
can derive a profit from the exercise of his office, or
derive any personal advantage from the trust property:
Lewin on Trusts (10 ed.) 296, 828 ; Wightwick v. Lord
(6) ; Heathcote v. Hulme (), at page 181. We cite also
Williams on Real Property (19 ed.) 171; Washburn
Real Property, (ed. 1902) vol. ii. secs. 1441—2, 1150,
1501 ; Aberdeen Town Council v. Aberdeen University (8).
Turning once more to the statute, even the marginal
note to the section in question reads: “Swamp lands
to belong to the province;” Shefield Waterworks Co.
v. Bennet (9), at p. 421; Venour v. Sellon (10) ;and it is
to be observed that by sec. 7 it is provided that

“the grants of land . . . authorized by the
foregoing sections shall be on the condition that they
be accepted by the province . . . as afull settle-
ment of all claims made by the said province . . .”

(1) 20 Gr. 273. (6) 6 H. L. Cas. 217.

(2) 2 Mad. 28. (7) 1Jac. & W. 122.

(3) 1 Jac. & W. 36. (8) 2 App. Cas. 544.

(4) 1 Sim. 530, (9) L. R. 7 Ex. 409.

(5) 10 H. L. Cas. 191. (10) 2 Ch. D. 522,
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The expression del'iberatély used is “the gramts of

Arrorvey land.” The statute did not, therefore, merely provide |

(ENERAL FOR

Mantrosa 10T & future transfer of the swamp lands, but itself
Arronxey Characterized the consideration for the settlement of all
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provincial claims as statutory grants in presenti.

Newcombe K.C. for the respondent. The American
cases cited by the appellant have no authority in this
court; at best, they may be used only to support
arguments, Besides, the Statute at Large, referred to»
is, qud the point now in issue, essentially different from
the Canadian Act, as will appear from a comparison of
the two enactments.

There is a long series of decisions in the United
States courts upon their statute of which it will be
sufficient to mention the leading cases of Railroad
Company v. Smith (1); French v. Fyan (2); Wright v.
Roseberry (8). In these cases it was held that the
plain and indisputable grant made by the words in
gection 1, must be considered to govern the whole
statute which was a grant in presenti and this not-
withstanding the very strong grounds for negativing
such a construction contained in the provisions of
section 2. Were it not for the express grant in section
1, it would seem that none of the courts would have
been disposed to favour such an interpretation for
we find that, notwithstanding the distinct terms of
grant in section 1, Mr. Justice Cliftord of the Supreme
Court in the case of Railroad Company v. Smith (1)
dissented from the judgment of the court. There are
also judgments in opposite sense in the United States.
See Thompson v. Prince (4), where, though overruled in
Keller v. Brickey (5), Mr. Justice Scott adhered to his
opinion given in the former case.

(1) 9 Wall, 95. (3) 121 U. 8. R. 488.
(2) 93 T. S. R, 169. (4) 67 I1L, 281.
(5) 78 11l 133. '
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In the Canadian Act there is absolutely no grant nor ~ 1903
anything equivalantto a grant and nothing from which G;&I\T;ggrg}‘
an intention to make one could be inferred. It has been ~aanrropa
suggested. that it was the intention of the Dominion ,g.0v .o
- Goovernment to follow the course of the United States Gngﬁ:g;"R
Congress in assigning swamp lands in the State of
Arkansas and other states to the Government of such
states, and the official debates of the House of Com-
mons have been cited. There is nothing in the official
debates to support this contention. It appears, on the
contrary, from several passages, that the Dominion
Government nnderstood that the swamp lands would
not be transferred to the province until they had been
shewn to the satisfaction of the Dominion Government
to be such. See debate on the bill reported in the
official debates, 1885, vol. 11, at page 2794.

The swamp lands which, until the passing of the
statute, were undoubtedly vested in the Crown inright
of the Dominion remained vested in the Crown after any
transfer under the Act. The only change, therefore, is
that, after transfer, they enure to the benefit of the
province. There is in this Act nothing but a direction
that, after the happening of a future event, viz., the
lands having been shewn to be swamp lands, they
ghall be transferred to the provincial administration.

If any lands which are swamp lands are never shewn,
to the satisfaction of the Dominion Government, to
be such, they will never be transferred.

As will be seen by section 2 of the United States
statutes it is the duty of the Secretary of the Interior
to take the initiative in the necessary proceedings for
ascertaining the lands to be granted and for completion
of the conveyance. By the Canadian statutes no such
duty is imposed upon the Dominion Government. All
that is provided is that the *“lands which may be
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shewn to the satisfaction of the Dominion dovernment

GAE@ORNEY to be swamp lands shall be transferred.”
Manosa . The method actually adopted for determining which

MANITOBA

v.
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were swamp laiids to be transferred is shewn by the

GEXERAL FOR grder-in-council. It would seem that the Minister of

CANADA.

the Interior somewhat gratuitously accepted the task
of ascertaining what were swamp lands which would
come under the operation of the statute. How,
exactly, the- transfer was carried out does not appear
to be material. The Act has provided that the lands
shall be transterred and the order-in-council is sufficient
evidence that all requisite preliminaries have been
carried out and the transfer duly completed.

The respondent refers to Thompson v. Prince (1)
Keller v. Brickey (2); Rutherford v. Greene’s Heirs (3);
The Queenv. Farwell (4); Railroad Company v. Smith (5).

H

Tue CuIier JUsTICE—] would dismiss this appeal.

The appellant contends that this statute should be
read as if it enacted an actual and unconditional grant
of the swamp lands in question in favour of Manitoba.
Now, upon the very wording of the statute, that con-
tention cannot prevail. The grant is conditional. It
takes effect only if there are any swamp lands, and so,
necessarily, only when it has been ascertained if there
are any, and where they are. Shall be transferred when
ascertained to be swamp lands cannot mean are trans-
ferred in presenti.

The statute does not say ‘‘are transferred,” simply
becanse parliament did not intend to transfer the
title im presenti. 'The words are plain, and cannot
receive the forced construction for which the appellant
contends.

(1) 67 IIL. 281, (3) 2 Wheat. 196.

(2) 78 T1l. 133. (4) 14 Can. S. C. R. 392.
(5) 9 Wall. 95.
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GIROUARD J. (dissenting).—The first section of chap-  aprorney
ter 50 of 48 & 49 Vict. enacted on the 20th July, 1885, by Gr5ERaL Tz
the Parliament of Canada, .

Girouard J.

An Act for the final Settlement of the Claims of the Province of B
Manitoha on the Dominion, '

provides that

all Crown lands in Manitoba which may be shewn to the satisfaction
of the Dominion Government to be swamp lands, shall be transferred
to the province and enure wholly to its benefit and uses.

It is re-enacted almost word for word in section four
of chapter 47 of the Revised Statutes of Canada, 1886,
with a slight variation which I believe is of no impor-
tance. The words “ which may be shewn,” etc., are
replaced by the following : “which are shewn, ¢tc.”

Section two provides for “an allotment of land,”
etc., which
shall be selected by the Dominion Government and granted as an
endowment to the University of Manitoba,
founded a few years previously.

By sections three and five, a certain annual pecu-
niary indemnity, “for the want of public lands” is
increased to $100,000 such increase to date from the
1st July, 1885.

Sections four and six authorize the advance of certain
sums of money and the re-adjustment of the yearly or
semi-yearly subsidies and allowances to be calculated
also from the 1st July, 1885. Déubts having arisen as to
the true construction of section six. an interpretation
Act was passed during the following session of 1886,
which affects only the money payments.

Clause seven provides that

the grants of land and payments authorized by the foregoing sections
shall be made on the condition that they be accepted by the province
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(such acceptance being certified by an Act of the Legislature of Mani-
toba) as a full settlement of all claims made by the said province for

(ENERAL FOR the reimbursement of costs incurred in the government of the dis-
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puted territory, or the reference of the boundary question to the
Judicial Committee of the Privy Council, and all other questions and

GENERAL ¥OR (]33 discussed between the Dominion and the Provincial Govern-

CANADA,

Girouard J.

ment, up to the tenth day of January, onethousand eight hundred
and eighty-five.

On the 26th May, 1886, by 49 Vict. ch. 88, sec. 1,
the Legislature of Manitoba passed the following
acceptance : )

The Legislature of the Province of Manitoba accepts the grants and
payments as authorized and construed by the above recited Acts as a
full settlement of all claims by thesaid Province upon the Dominicn,
as therein set forth, up to the tenth day of January, one thousand
eight hundred and eighty-five.

The Dominion statute does not provide for any
means or method of selecting these swamp lands “to
the satisfaction of the Dominion Government;” evi-
dently this was consideved to be a mere matter of
administration and left to the action of the Dominion
Gtovernment. It was eventually settled by an order-in-
council of the 19th June, 1886. ' The order-in-council -
recites that it is expedient to make ‘‘a selection of the
swamp lands to be granted” to Manitoba, provides for
the appointment of two surveyors or commissioners by
the Minister of the Interior, who are empowered to
select the lands in the manner indicated in the American
statutes relating to the grant of federal swamp lands
(which is recited in the order-in-council), and to fur-
nish from time to time lists of the lands so selected,
the whole at the expense of Manitoba,  and finally
declares that

the signification in writing to the Lieutenant Governor of Manitoba
of the approval of such lists by His Excellency shall operate to vest
the title in the lands described in the said lists in Her Majesty for the
purposes of the Province of Manitoba.
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Of course anything in this or any order-in-council 1904
contrary to the statute.is ultra vires. - ArrorNey

The surveyors proceeded with their work (which is Fﬁ:}%ﬁl‘
yet unfinished) and reported lists from time to time ,.c°>
which were duly transmitted to Manitoba with the G=YERAL vox
approbation of His Excellency. In these orders in

Council the Canadian Government declares

Girouard J.

that the lands mentioned in the said annexed list * * * be and
the same are hereby vested in Her ’V[a]esty for the purposes of the
Province of Manitoba.

The appellant contends that all Crown lands in
Manitoba shown at any time to the satisfaction of ‘the
Dominion Government to be Crown swamp lands,
became from the date of the passing of said Act the
property of Manitoba, including all surface rights,
timber, hay crops, baser metals and alllotherf territorial
revenues derived from the said lands on and after tlie
- 20th July, 1885, the date of the passing of the statute,
after deducting costs and charges which the depart-
ment of the Interior incurred in administering the
said lands. By his action he demands that an account .
be taken and payment be ordered.

The question is whether section one of the Canadian
statute constitutes a transfer in presenti of the swamp
lands or whether it is a grant stipulated to take effect
only on and at the time of the happening of a future
event, viz., the selection of the lands to the satisfaction
of the Dominion Government as swamp lands.

The court below held that this trausfer dates only
from the orders-in-council. Mr. Justice Burbidge
remarks :

The statute provides that all Crown lands in Manitoba which may
be or (as enacted in the Revised Statutes) are shown to the satisfaction
of the Dominion Government to be swamp lands shall be transferred
to the province and enure wholly to its benefits and uses. But when

shall such lands enure to the benefits and uses of the province ? The

answer, it seems to me, must be, when they have been shewn to the
21
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satisfaction of the Dominion Government to be swamp lands and
have been transferred ; and until they are so transferred the Govern-

GeNErAL For ment of Canada have, I think, not only the right to administer

MANITOBA

ATTORNEY

such lands, which, as has been said, is not disputed, but also
the right to take the revenues arising therefrom to the use of the

GENERAL FOR Dominion.

CANADA.

Girouard J.

With due deference, it seems to me that this argu-
ment goes to the delivery and actual possession of the
lands and not to the title or transfer which is in the
statute.

The appellant has referred us to several American
decisions rendered in interpretation of a statute (U. S.
Statutes at Large, vol. 9, 519, [1850], respecting swamp
lands) similar in many respects to the one under con-
sideration, but apparently very different as to clause one.
The language of the American statute is “that there
be and is hereby granted to the State of” etc., the
swamp lands intended to be conveyed. The expres-
sion in the American statute *hereby,” that is by
means of this, leaves little room for doubt that a
transfer in presenti was contemplated by Congress,
and for this reason I consider that the numerous
American decisions defining the nature of the grant
under that statute are of little value in the deter-
mination of the meaning of clause one of the Canadian
Act.

Other American decisions, however, are quoted by
the appellant which seem to me to be quite in point.
They were rendered in interpretation of legislative
land grants worded in the very language of our
Canadian statute. The oldést and leading case is
undoubtedly Rutherford v. Greene’s Heirs, (1) decided
in 1817 by the Supreme Court of the United States when
that high tribunal was presided over by one of the
greatest jurists of modern times, Chief Justice Marshall.

(1) 2 Wheat 196.
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Almost every word of his elaborate judgment applies 1904

‘to the case before us, and I cannot do better than ArTomNgy
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reproduce part of it in support of the view I take of Mmmom
the question. Referring to an Act passed in 1782 bY Amonyey

. “ - G
the State of North Carolina “for the relief of the ngx; im

officers and soldiers of the continental line and for G
other purposes therein mentioned,” the eminent judge i
says :—

The 10th section enacts : * that 25,000 acres of land shall be allotted
for, and given to, Major General Nathamel Greene, his heirs and
assigns. within the bounds of the lands reserved for the use of the
army, to be laid off by the aforesaid commissioners, as a mark of the
high sense this state entertains of the extmordinary services of that
brave and gallant officer.”?

This is the foundation of the title of the appellees.

On the part of the appellant it is contended that these words give
nothing. They are in the future, not in the present tense, and indi-
cate an intention to give in future, but create no present obligation
on the state, nor present interest in General Greene. The court
thinks differently. The words are words of absolute donation, not
indeed of any specific land, but jof 25,000 acres in the territory set
apart for the officers and soldiers.

“Be it enacted that 25,000 acres of land shall be allotted for and
given to Major General Nathaniel Greene.” Persons had been
appointed in a previous section to make particular allotments for
individuals, out of this large territory reserved, and the words of this
section contain a positive mandate to them to set apart 25,000 acres
for General Greene. As the act was to be performed in future, the
words directing it are necessarily in the future tense,

“ Twenty-five thousand acres of land shall be allotted for, and given
to Major General Nathaniel Greene,” Given when? The answer is
unavoidable—when they shall be allotted. ' Given how ? Not by any
future act,—for it is not the practice of the legislatures to enact thata
law shall be passed by some future legislature,—but given by force of
this Aect.

It is suggested that the answer to the question,
“@iven when ?” indicates that a gift in presenti was
not intended. Evidently here Chief Justice Marshall
refers to the lands with metes and bounds. But the
answer to the question: “ Given how?” shews that

2134
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1904 the gift was created not by the operation of the allot-

GA;ToigEFYR ment or survey but by force of the statute. This is
Maxmons made more clear from his following remarks :—
Amgimm 1t has been said that to make this an operative gift, the words “are

GnggigAFOR hereby ** should have been inserted before the word “given™ so as to

—  read, “shall be allotted for, and are hereby given to,” &c. Were it
Girouard J. even true that these words would make the gift more explicit, which
"~  is not admitted, it surely cannot be necessary now to say that the
validity of a legisiative act depends, in no degree, on its containing the
technical terms used in a conveyance. Nothingcan be more apparent
than the intention of the legislature to order their commissioners to
make the allotment, and to give the land when allotted to General

Greene.

The 11th section authorizes the commissioners to appoint surveyors,
for the purpose of surveying the lands given by the preceding sections
of the law. In pursuance of the directions of this act, the commis-
sioners allotted 25,000 acres of Jand to General Greene, and caused the
track to be surveyed. The survey was returned to the office of the
legislature on the 11th of March in the year 1783. The allotment and
survey marked out the land given by the Act of 1782, and separated
it from the general mass liable to appropriation by others. The
general gift of 25,000 acres lying in the territory reserved for the
officers and soldiers of the line of North Carolina, and now hecome a
particular gift of the 25,000 acres, cuntained in this survey © * *

It is clearly and unanimously the opinion of this court that the Aect
of 1782 vested a title in General Greene to 25,000 acres of land, to be
laid off within the bounds allotted to the officers and soldiers, and that
the survey made in pursuance of that act, and returned in March,
1788, gave precision to that title and attached it to the land surveyed.

The soundness of this doctrine has mnever been
questioned in any court of the American Union ; on
the contrary it has since been frequently reaffirmed by
the United States Supreme Court, and more particu-
larly in Lessieur v. Price (1); Langdon v. Hanes (2);
Schulenberg v. Harriman (8); Wright v. Roseberry (4).

American decisions, although not binding, have
always been of great weight with English and
Canadian courts in the absence of any jurisprudence

(1) 12 How. 59 at p. 76. (3) 21 Wall. 44 at p. 60.
(2) 21 Wall. 521. (4) 121 U. 8. R. 488,
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of their own, as in this particular instance. See 1904
Niagara District Fruit Growers Stock Co. v. Walker ArromNEY
(1) ; Scaramanga & Co. v. Stamp (2); Iiter v. Howe (3) ;G]ﬁfﬁ;ﬁl‘
Skillings v. Royal Ins. Co. (4), part 2; In re Missouri ,,>
Steamship Co. (5); Wellsv. Gas Float Whitton No. 2 (6).GEg§§:I];AF_03

The reasons advanced by Chief Justice Marshall
commend themselves to my mind ; they are convinc-
ing, and I :have no hesitation in coming to the con-
clusion that the grant to the Province of Manitoba
dates from the statute and not from the respective
orders-inCouncil.

Although we have no jurisprudence directly in
point, yet it cannot be said that we are entirely with-
out authority. In two well considered cases decided
by this court a few years ago, I find dicta, propositions
and principles which seem to agree with the American
decisions. Ireferto The Queen v. Farwell (7) and especi-
ally The Attorney General of British Columbia v. The
Attorney General of Canada (8), as the latter went to
the Judicial Committtee of the Privy Council. As
in this instance public lands had been granted by
statute by one government to another in Canada
for consideration; 1st, by the order-in-Council or
Axrticles of Union (Art. 11) of British Columbia, agreed
to in 1871 and having the force of an Imperial
Statutute ; 2ndly, by an Aect of the British Columbia -
Legislature, 48 Vict. ch. 11, passed in 1880; and
8rdly, by another Act of the same legislature, 47 Vict.
ch. 14, section 2, passed in December, 1883, in substi-
tution of 438 Vict. ch. 11. All three enactments pur-
port to aid in the construction of a railway through
the province, since built and known as the Canadian

Girouard J.

(1) 26 Can, S. C. R. 629. (5) 42 Ch. D. 321.

(2) 5 C. P, D, 295. . (6) [1897] A. C. 3837,

(3) 23 Ont. App. R. 256 at p. 275. (7) 14 Can. S. C. R. 392.
{4) 6 Ont. L, R. 401 at p. 405, (8) 14 App. Cas. 295.



306

1904
——

SUPREME COURT OF CANADA. [VOL XXXIV.

Pacific, and for that purpose grant to Canada in trust

Arrorney g large tract of public lands in British Columbia
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finally located, to a width of twenty miles on each side of the line, as

GEnRaL ror Provided in the order in Council, section 11, admitting the Province of
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Girouard J.

British Columbia into Confederation. (47 Viet. ch. 14. sec. 2.)
These public lands had never been surveyed, and
even in 1888, when the last provincial statute was
enacted in settlement of long pending difficulties and
disputes between the two governments, the line of
railway had been only partly located. The wording of
the grant is not the same in all the enactments,
although I am not prepared to admit that the meaning
is different in any of them. Section 11 of the Articles
of Union declares “that the Government of British
Columbia agreed to convey to the Dominion Govern-
ment, etc.” ;- the Act 48 Vict. ch. 11 uses the expression
“the lands being granted to the Dominion Govern-
ment, etc.”; and section 2 of 47 Vict. ch. 14, enacts
that “ there shall be and there is hereby granted to the
Dominion Government,” etc. , ‘
The Judicial Committee and this court, Henry J. dis-
senting, did not doubt that the grant was absolute
and operated immediately. Judges were divided, not
as to the date of the grant, but only as to whether it
included precious metals. The Judicial Committee
seems to hold that a transfer of the lands, including terri-
torial revenues, was made by force of the 11th Article
of Union rather than by the subsequent provisions of
the provincial statutes, the difference in language not
being noticed by their Lordships, probably as of no
importance in the determination of the point before
them. They quote only the Article of Union as the
origin or creation of the grant. A few extracts from
the reports of the elaborate opinions delivered in all
the courts will show that they are at least high
authorities in the determination of the point before us.
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Mr. Justice Fournier who alone in the Supremc 1904

Court was of opinion that the grant did not include Arrorxey
the precious metals, said : Maxtrons
- Dans le traité, sec. 11, V’obligation est “to convey to Dominion ATTgi{NEY
Government, &e., &ec., a similar extent of public lands,” dans Pacte 43 GEggﬁ;:"R

Viet. ch. 11, “lands being granted to the Dominion for the purpose, )
&e., &e.”, dans la 47 Vict. ch. 14 (Colombie), sec. 2, *there shall be, GirouardJ.
and there is hereby granted to the Dominion Government, in trust,
&e., &e., to be appropriated as the Dominion Government may deem
advisable, the public lands along the line of the railway, &c., &c.” Dans
la sec. 7 de ce dernier acte les expressions sont: * There is hereby
granted to the Dominion Government, three and a half million acres
of land, &ec., &e.” On voit que dans toutes les expressions employées
pour faire Doctroi, il n’en est pas une seule qui comporte I’idée qu’il
v ait autre chose que la terre qui soit octroyée. Toutes les expres-
sions sont claires, précises, n’accordant qu’une seule chose, la terre, et
ne laissent aucune place au doute. (page 368.)

And in The Queen v. Farwell (1), the eminent judge
added :—

In the case of Attorney General of British Columbia v. Altorney General -
of Canada, p. 345, which was decided by this court yesterday, I had
occasion to express my opinion upon the question of the ownership of
the precious metals in these railway lands, but as regards the con-
struction to be put upon the statute granting provincial lands in aid
of the construction of the Canadian Pacific Railway, I think the
expressions used are quite sufficient to convey the lands to the
Dominion, and therefore Farwell’s title from the Government of
British Columbia is void; but I come to this conclusion with the
reserve I made in the other case, that the conveyance does not cover
the gold and silver mines, * * * (Page 428.)

Chief Justice Ritchie : —

It was a a statutory transfer or relinquishment by the Provinee of
British Columbia of the right of that province in or to such public
lands to the Dominion of Canada, to be managed, controlled gnd
dealt with by the Dominion Government in as full and ample manner
as the Provincial Government could have done had no such Act been
passed * * * (Page 358),

Mr Justice Tascherean concurred with Mr. Justice
Gwynne.
(1) 14 Can. 8. C. R. 392.
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Mr. Justice Gwynne :—

This language of the 11th article of the ireaty with reference to the
transfer from British Columbia to the Dominion of Canada of this
tract of land never could be literally complied with, that is to say that
by no species of conveyance could the land be conveyed to the
Dominion Government as grantees thereof. That Government, from
the nature of the constitution of the Dominion, could not take lands
by grant or otherwise, nor could it have the nower of appropriation
of the tract in question, otherwise than under the direction and con-
trol of the Parliament of Canada. When, therefore, as part of the
terms upon which British Columbia was received into the Dominion,
it was agreed that a tract of the public lands of the Province of British
Columbia should: be conveyed in such manner as to be subjected to
being appropriated as the Dominion Government may deem advisable,
what was intended plainly was, as it appears to me, that the beneficial
interest which the province had in the particular tract of land as part
of the public domain of the province should be divested, and that the
tract, although still remaining within the Province of British Columbia,
should be placed under the control of the Dominion Parliament as
part of the public property of the Dominion. * % * (Pages 375,
376.)

And in The Queen v. Farwell (1), the learned judge

remarked : —

I concur with the majority of this court that the appeal should be
allowed for the reasons sufficiently stated in the case of Attorney Genas-
rai of British Columbia v. Attorney General of Canada p. 345 ; the title
of Canada is referable to the treaty alone, and the Acts of Parliament
which were passed to carry out the provisions of the treaty. (Page
428.)

Mr. Justice Henry in The Attorney Generalfor British
Columbia v. The Attorney General for Canada (2) based his
judgment upon his previous opinion in The Queen v.
Farwell (1), decided in the Exchequer Court in 1886, in
which he declared the grant to Canada void for, among
other reasons, 1st. “ That the land is not described or
defined ; 2nd. That the statute did not operate as an
immediate transfer.” But the learned judge is alone
in taking this view of the case, at pages 403 and fol-
lowing.

(1) 14 Can. 8. C. R. 392, (2) 14 Can. 8. C. R. 345.
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afterwards Chief Justice Strong, in the case of The Arromxey
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Queen v. Farwell (1), where the Supreme Court held that ~Maxrropa

the grant to Canada in aid of the construction of the

v.
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Canadian Pacific Railway was absolute and operated GEgERAL FOR

immediately, and declared void a subsequent patent
of a parcel of these lands by the province to one
Farwell. This case was not appealed to the Privy
Council and I presume is binding upon us, especially
as it does not conflict with the decision of the Privy
Council in The Attorney General of British Columbia v.
The Aitorney General of Canada (2), the point as to
precious metals not being involved.

Mr. Justice Strong said :

I am of opinion that the objection that the statute required a grant
or some subsequent instrument to carry it into execution wholly fails.
It was clearly self executing and operated immediately and conclu-
sively so soon as the event on which it was limited to take effect
happened, that is as soon as the * line of railway was finally located.”
‘Whether upon that event occurring, it operated by relation from the

JANADA,

Girouard J.

date of its enactment so as to avoid intermediate grants by the

Province of British Columbia is an inquiry which the facts of the
present case do not require us to enter upom, for the respondent

acquired no title to this land until after the line of railway was

finally located. * * (Page 425.)

The result is that when the letters patent under the great seal of
British Columbia issued on the 16th of January, 1885, assuming to
grant this land to the respondent, the province had no title to the land
and consequently nothing to grant, an absolute title thereto having
previously vested in the Dominion under the statute 47 Viet. ch. 14,
upon the final location and ascertainment of the line of railway.
(Page 427.)

If I understand the learned judge correctly, the final
location of the line of railway was a suspensive con-
dition merely of the executed and complete title or
possession of the particular lands granted, and not of
the general grant or title which “ was clearly self-

(1) 14 Can. 8. C. R. 392. (2) 14 App. Cas. 295.
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executing and operated immediately.” Of course we

ArrorNey have not to deal in the present case with the rights of
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Manrrosa third parties. The effect of the grant has to be con-
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sidered between the immediate parties to it and in
that case the fulfilment of the suspensive condition
had a retroactive effect from the day of the grant.
Conditio existans retrotrahitur ad tempus contractis.
Such is the rule of the Roman law and of the English
law also; so the learned judge tells us on another
occasion ; Leblanc v. Robitaille (1).

The Lords of the Judicial Committee did not express
different views upon the nature of the grant, nor its
perfection. They admit its validity and the immedi-
ate transfer of the lands and their territorial revenues,
but declare that it did not include precious metals,

- which were distinct, they held, from lands and.irom

partof the prerogative rights of the Crown. _

Lord Watson, speaking for the court, first quoted
in full article 11 of the order-in-council of 1871, and
continued :

Whether the precious metals are or are not to be held as included
in the grant to the Dominion Government, must depend upon the
meaning to be attributed to the words * public lands ” in the 11th
Article of Union. The Act 47 Viet. c. 14,s. 2, which was passed
in fulfitlment of the obligation imposed upon the province by that
article and the agreement of 1883, defines the area of the lands, but it
throws no additional light upon the nature and extent of the interest
which was intended to pass to the Dominion, The obligation is to
“convey ” the lands, and the Act purports to “grant ” them, neither
expression being strietly appropriate, though sufficiently intelligible
for all practical purposes. The title to the public lands of British
Columbia has all along been, and still is, vested in the Crown, but the
right to administer and to dispose of these lands to settlers, together
with all royal and territorial revenues arising therefrom, had been
transferred to the province before its admission into the Federal Union.

Leaving the precious metals out of view for the present, it seems
clear that the only *conveyance” contemplated was a tranfer to the
Dominion of the provineial right to manage and settle the lands, and

(1) 31 Can. S. C. R. 582 at p. 587.
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to appropriate their revenues. * * # Ittherefore appears to their 1904
Lordships that a conveyance by the province of “public lands” which A pporey
is, in substance, an assignment of its right to approximate the terri- GENERAL ¥oR
torial revenues arising from such lands, does not imply any transfer MAI:;ITOBA
of its interest in revenues arising from the prerogative rights of the Arrorney
Crown. The 11th article does not appear to them to constitute aGnggﬁf";
separate and independent compact. Itis part of a general statutory
arrangement, of which the leading enactment is, that, on its admission
to the Federal Union, British Columbia shall retain all the rights and
interests assigned to it by the provisions of the British North America
Act, 1867, which govern the distribution of provincial property and
revenues between the Province and the Dominion; the 11th article
being nothing more than an exception from these provisions, The
srticle in question does not profess to deal with jura regia; it merely
embodies the terms of a commercial transaction, by which the one
government undertook to make a railway, and the other to give a
subsidy, by assigning part of its territorial revenues.

The exception created by the 11th Article of Union, from the rights
specially assigned to the province by sect. 109, is of “lands’’ merely.
The expression * lands” in that article admittedly carries with it the
baser metals, that is to say “ mines” and “minerals”’ in the sense of
sect. 109. Mines and minerals in that sense, are incidents of land:
and, as guch, have been invariably granted, in accordance with the
uniform course of provincial legislation, to settlers who purchased
lands in British Columbia. But jura regalia are not accessories of
land ; and their Lordships are of opinion that the rights to which the
Dominion Government became entitled under the 11th article did not
to any extent derogate from the provincial right to “royalties’” con. -
nceted with mines and minerals under sect. 109 of the British North
America Act.

Gironard J.

I find the same principles laid down in another
decision of the Privy Council. I refer to The Govern-
ment of Newfoundland v. Newfoundland Railway Co. (1)
decided in 1888. By contract confirmed by an Act of
the legislature of the colony, the government coven-
anted and agreed to pay certain money subsidies in
aid of the location, construction and operation, for a
certain number of years, of 340 miles of a railway
from St. John’s to Hall’s Bay and also

(1) 13 App. Cas. 199,
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to grant in fee simple to the Syndicate Company 5,000 acres of land
for each one mile of railway completed throughout the entire length

GrNERAL foR 0f 340 miles. The said fee simple grant of 5,000 acres of land per
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mile to be made to the said Syndicate Company upon completion of
each section of five miles of railway, or fraction thereof, at the termi-
nus at Hall’s Bay.

The statute or contract then contains provisions for
ascertaining the lands to be granted which were to be
selected within a certain time by the railway company
in alternate sections or blocks.

Lord Hobhouse said :

As regards the grants of land, they (their Lordships) feel little
difficnlty. It does not appear quite clearly what has been done with
respect to these lands, but the argument has proceeded on the foot-
ing that in some cases grants have been completed ; in some the com-
pany has selected blocks (as by the contract it has a right to do) but
no grants have been made ; and in the rest there has been no selection
of blocks,

In their Lordships’ views, the contract is not so framed as to make
the grants of land dependent in any way on the completion of the
whole line, or upon anything but the completion of each five-mile
section. As each of these sections was completed, the right to twenty-
five thousand acres of land became perfect. The company has time
allowed to select its blocks, but may if it pleases make the selection
at once. There may, or rather must, be delays in selection, and in the
formalities of conveyance. But their Lordships think that it would
not be in accordance either with the objects for which grants of this
kind are intended, viz : the immediate .attraction of settlers, or with
the frame of the contract, if they were to hold that the perfect right
which the company has gained on completion of each section is
lessened by such delays (1).

The decree of the Supreme Court of Newfoundland
that the Government should make the grants of the
said lands was confirmed, although in some cases, as
stated by Lord Hobhouse, no selection of blocks of
land had been made.

The question in issue in The Attorney Gemeral of
British Columbia v. The Attorney General of Canada (2)

(1) 13 App. Cas. at pp. 206-207. (2) 14 Can. S. C. R. 345.
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does not present itself in the present case, and there- 1904
fore it cannot be said that the case is in point. The Arrorney
. GENERAL FOR
Queen v. Farwell (1) is perhaps more so. Lord Watson ~ Maxrrosa
and nearly all the Judges of the Court based their ponxey
judgment upon the Articles of Union of British Colum- G=YERAL For
bia and not upon the statute of that Province.
Whether The Queen v. Farwell (1) is in point or not, it
cannot be denied that a great deal has been said by all
the eminent judges which throws light upon the
nature and effect of a statutory transfer or grant of
public lands by one government to another like that
of the swamp lands.

The langunage of the Canadian statute of 1885 now
under consideration seems to me to be stronger than
that of any other statute quoted above. The word
“transferred ” used in section one of the Dominion
Act leaves less room for doubt than the words “ agree
to convey ” in the Articles of Union of British Colum-
bia, *“ agree to grant” in the Newfoundland statute,
or “ allotted ” and “ given” in the North Carolina Act,
at least in the mind of the Canadian Parliament. That
is made more clear when we compare it with sect. 2
which provides for an endowment to the University
of Manitoba. The lands given must be selected first
and eranted after, probably by a patent, although a
donation ¢n praesenti may be contemplated, a point we
are not called upon to decide. It cannot be denied
that the language of sections 1 and 2 of the Canadian
statute is different and much stronger in section one.
The swamp lands are granted first and selected after
and delivered without the necessity of a palent.

American statutes respecting swamp,or other public
lands require the issue of a patent, but in such a case it
is held to operate merely as record evidence of a com:
plete title, adding nothing to the legislative grant

Girouard J.

(1) 14 Can. S. C. R. 392,
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1904 beyond identification or delimitation. The Canadian
Arrorney statute, it is admitted, does not require a patent, which
GENERAL FOR . . .

Mantropa 18 looked upon as impracticable under our system of
Arronxry SOVernment, all public lands being held by one and
Gggf;f:;zm the same sovereign, the King of England, although
G 3 for different purposes, whereas the United States and
——  the different states of the Union form distinct
sovereignties. Transfers of lands from the Dominion
. to a Province are invariably made by force of the
statute without a patent. In conformity with this
practice, the Dominion Act of 1885 enacts that the
swamplands in Manitoba shall be transferred,and by this
I presume that Parliament did not mean only the mere
power to transfer or even the naked transfer or grant,
which is the expression used in section 7——the words
“ transfer” and “ grant ” being moreover synonymous—
but the fee simple, right, title, estate, property, owner-
ship and possession legally resulting upon a grant of .
land to'the grantee, altogether distinct from the com-
plete title and the actual possession of the particular
lots of land resulting from the surveys, selection and

delivery made under the statute.

These grants of public lands amounting to sales, as
they were made for consideration, cannot be considered
in the light of sales of things moveable sold by number
or measure, which according to numerous decisions
are not perfect till the counting or measuring is done.
They are sales in the lump and not by number or
measure ; they have for object a specific kind of lands,
namely, Crown swamp lands, which can easily be
ascertained and selected. This selection is a mere
incident in the transaction, which could be car-
ried out even against the will of the Dominion
Government. It is so far from being a condition pre-
cedent that if by any possibility the Dominion Govern-
ment did refuse to select the lands, that selection could
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be enforced by a decree of the Exchequer Court. It
has nothing to do with the title, but merely with the
delivery and actual possession of the lands. If before
delivery the lands should disappear through an earth-
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quake or any other Act of God, the loss would fall, G=YERAL FoOR

not upon the Dominion, but upon Manitoba, who
would have no claim for an indemnity; likewise,
accretion would benefit Manitoba alone. This is the
true test of ownership.

The Dominion Act, different in this respect from all
American statutes, does not provide for the appoint-
ment of surveyors to select the lands. It merely enacts
that the Dominion Government must be satisfied that
the lands are swamp lands. That Government is not
authorized to “ vest ” these lands in Manitoba, as was
done by the order in Council of the 16th April, 1888 ;
this took place by the operation of the statute. How-
ever, as these words affect only the actual possession
and do no harm, no reasonable objection can be made
against their use. But the Dominion Government
cannot declare that they * vest the title in the lands”
as was done in the order in Council of the 19th of
June, 1886. This is contrary to the statute as I
read it.

This order in Council shows that the Dominion
Government has practically adopted the American
method of selecting the lands, well aware that it was
settled by a long standing jurisprudence and that it
would be a safe guide for all concerned. They might,
however, have adopted any other mode, the statute
requiring in general terms only the expression of their
satisfaction in the premises.

And if section one means only a grant ¢n futuro, why
the words at the end of it “and enure wholly to its
benefits and uses ?” If these words take effect only
from the date of the orders in Council, they are useless

CANADA.

Girouard J.
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and without meaning, for no one will dispute, and it
is admitted by the respondent, that without them the

Maxrrosa Province of Manitoba would be entitled to all the ter-
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ritorial revenues of the swamp lands from the date of

GenmraL¥oR the orders in Council. They were not inserted to
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make that point clearer, for it is not disputable ; they
were used to emphasize that the grant preceding im-
mediately was ¢n presenti and not in futuro.

It appears to me that section 7 indicatesthat the
selection of the lands has nothing to do with the
existence of the grant or title. It says that
the grants of land and payments authorized by the foregoing section
ghall be made on the condition that they be accepted by the province
(such acceptance being certified by an Act of the Legislature of
Manitoba) as a full settlement of all claims made by the said pro-
vince, ete.

That is.the only expressed condition attached to
the very existence of the grant which undoubtedly
had the effect of suspending it till the condition had
been accomplished. Under well settled rules of law
it would be inoperative if the event does not happen ;
but if it does, the fulfilment of the condition makes
the grant perfect from its date, for as Lord Bacon
observes _
the assent of the grantee is presumed to an act which is for his benefit
until he dissents.

Bacon’s Abridg. vol 4, p. 587, Vo. Grants.

The selection of the lands to the satisfaction of the
Dominion is not mentioned in section 1 as a condition
suspensive of the title of the swamp lands; it is not
available to the Dominion to defeat the grant; but
even if it was, its fulfilment would have a retroactive
effect from the date of the statute. ‘

- The respondent in his statement of - defence alleges
that “any right, title or interest whatever” of the
province ‘ :
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did not-accrue until such lands had been shown to the satisfaction of. 1-!_9'0;1
the Dominion Government to be swamp lands. ATTORNEY

This is adding to the language of the statute, and I Gﬁfmﬂif

am not prepared to do so. It is contended that this , -~ =

-language is implied from the expressions in section 1GE&S§§5 ha

which may be shown to the satisfaction of the Dominion Government
Girouard J.
to be swamp lands. .

These words do not imply a suspensive condition as
" to the particular swamp lands with metes and bounds;
they establish a mere covenant on the part of the
Dominion authorities that they will select the lands;
they do not support the contention advanced by the
respondent ; they do not create the right, title or
interest of the province which is in the statute, and
according to the rule of law that the proprietor is
entitled to the territorial revenues of his property,
these must reckon from the date of title, that is, of the
statute. Such is the principle followed in all the
American cases cited at the Bar, where it is shown
that the grant is ¢z praesenti, and I believe they are in
accordance with the English common law. See Am.
& Eng. Enc. of Law, (2 ed) vol. 14, p. 1113 ; vol. 26,
Pp- 326, 344 and notes.

I find in the Revised Statutes of Canada, 1886, ch.
47, unmistakable evidence that Parliament intended
to grant in presenti. Clause 4 of chapter 47 re-enacts
this first section and immediately before we read in
clause 8: )

All ungranted or waste lands in the province shall be vested in Her
Majesty, and administered by the Governor in Council for the purposes
of Canada.

No one can doubt that this provision, although in
the future tense, has a present operation. I cannot
see any reason why the same Parliament, when using
the same language in section 4 of the same statute,

did not mean the same thing, especially as this inter-
22
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pretation is the only one which meets the circum-
stances of the case. \

I do not look upon the Canadian statute of 1885 as
an ordinary piece of legislation, passed in the interest
only of the Dominion at large. It is more a com-
promise of claims made by a Province against the
Dominion, or perhaps more correctly an offer of settle-
ment of claims proposed by the latter which the
province has accepted. After this acceptance the
statute is in the nature of an agreement or contract for
consideration between the Dominion and Manitoba
which, I take it for .granted, could not very well be
repealed or altered except with the consent of the
province.

Moreover, the view I take of the meaning of that
statute is the only one consistent with the circum-
stances of the case and any other construction would,
it seems to me, partly defeat the object of the Act.
The province has no public land like Ontario and
Quebec and the other old provinces, and in compen-
sation for this it is allowed a yearly indemnity which
by that very statute is increased from $45,000 to
$100,000. A large amountof land in the province,
granted to the Canadian Pacific Railway Company and
the Hudson Bay Company, was exempt from school and
municipal taxes. Thereafter swamp lands shall belong
to the province. The yearly and half yearly money
subsidies and allowances based upon population are
also increased. A fresh advance to the province of
$150,000 was authorized to meet the cost of construct-
ing a lunatic asylum and other exceptional services.
Manitoba had incurred a large expenditure in the
government of a vast disputed territory since known
as New Ontario, which she lost by a judgment of the
Judicial Committee of the Privy Council, thereby
being deprived of extensive revenues derived from the
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population settled in that territory. It isevident from }_?ff
the reading of the statute that she was entitled to Arrorney
. . . s . GENERAL FOR
some indemnity from the Dominion. All its pro- Masrrosa
visions show that the increases in money were to com- ., ™ =
mence at once, even before the Act was passed, namely, GngﬁigiOR
from the 1st July, 1885. If the interpretation given
- by the respondent is to prevail, one grant only, and a
most important one, is to be beneficial in futuro, viz.,
the grant of swamp lands. The immediate revenue
from this sdurce was however needed to reclaim these
very lands. The province had to provide for the costs
of survey and selections, a course not generally pur-
sued except when dealing with one’s own lands.

Great expense for draining and irrigation would be
incurred, and if the province .is to receive only the
bare land, denuded of timber and other territorial
revenues, it may be doubtful if the grant would be of |
any benefit. This could not have been intended by
the Parliament of Canada. Substantial and immediate
satisfaction was evidently demanded and accorded.
Claims made against the Dominion had to be satisfied
presently. To decide that these swamp lands would
‘be available .in five, ten, fifteen, twenty years, or
even later, is to defeat the object of Parliament. It is
especially in such a case that we must enforce the rule
of law embodied in. our:Interpretation Act, viz:, that
every Act of Parliament must receive such fair, large
and liberal construction and intérpre_tation as will
best insure the attainment of the object of the Act and
of every provision or enactment thereof, according to
its true intent, meaning and spirit. ‘

- Finally, the respondent has not contended in his
factum, and I do not understand that he seriously
-advanced any contrary. proposition at the Bar, that if
‘the grant be in presenti the appellant is not entitled
to an account of the revenues and profits from the 20th

2214 '

Girouard J.
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July, 1885, till Manitoba was put in actual possession
under the orders-in-council. Whether considered as
a trustee in law or in fact, the Dominion Government
having received revenues and profits which did not
belong to it, must account for them to the Province of
Manitoba.

For these reasons I am of opinion that the appeal
should be allowed and the action of the appellant
maintained with costs. )

Davies J.—The question to be decided in this
appeal is as to the proper construction of the Dominion
statute 48 & 49 Vict. ch. 50, entituled ** An Act for the
final Settlement of the Claims made by the Province of
Manitoba on the Dominion.”

The first section of that statute reads as follows :

All Crown lands in Manitoba vﬁxich may be shew;1 to the satisfac-
faction of the Dominion Government to be swamp lands, shall be
transferred to the Province and enure wholly to its benefits and uses.

The section is substantially re-enacted in ch. 47 of
the Revised Statutes of Canada. The dispute is as to
the meaning of the section, whether it is to be con-
strued as operating in presenti so as immediately to
confer the right on Manitoba to the swamp lands therein
referred to or as doing so only as and when these lands
were shewn to the satisfaction of the Dominion Gov-
ernment to be swamp lands. I agree with the learned
judge of the Exchequer Court that the shewing of the
lands to be swamp lands to the satisfaction of the
Dominion Government is a condition precedent to
their use and benefit enuring to Manitoba. There are .
no words of present transfer used in this section as
was the case in Farwell v. The Queen (1), and as are to
be found in many of the United States cases referred
to during the argument. On the contrary the language

(1) 14 Can. S. C. R. 392.
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used, I think, refers to the happening of some future 1904
necessary action to identify the lands and makes their Arromxmy
transfer conditional upon that action taking place. It fa“i?ﬁﬁiﬁl‘
was impossible to locate, identify or describe in a Amomxmy
statute the swamp lands of Manitoba or to separate GE&?@;"R
them from the other lands of the Dominion Govern- -
ment. [t was impossible even to approximate their D“i”iJ'
acreage. They could only be identified and located

after a careful survey by competent surveyors, shewing

them to be “swamp” as distinguished from other

lands ; and it seems to me that by the very terms of

the section it was only those lands shewn to be
“gswamp ” to the satisfaction of the Dominion
Government, which were to pass to Manitoba. They

could not pass wuntil the facts to enable the
Dominion Government to reach a conclusion as to the
character of the lands had first been obtained and sub-

mitted to the Government. What was to pass? All

Crown lands shewn to the satisfaction, etfc., to be

swamp lands. When were they to pass? Surely

only and as they were so shown. They clearly could

not pass on the enactment of the Dominion statute,

for apart from questions of identity in respect of the

lands and satisfaction of the Government as to their

quality, the seventh section expressly provided that

the grants of land and payments of money authorized

were made and authorized on the condition that they

should be accepted by the province as a full settle-

ment of its claims, etc. Nothing is said about the

lands passing when Manitoba accepted which was

not till the following year. We were referred to many

United States cases on similar statutes granting lands

from the United States to individual states of the

Union. Butthey do nothelp, at all, in the constraction

of this statute, because the language used in them is

quite different and could leave little, if any, doubt
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1904 that the grants were to be in presenti. The language
ngggfgl;gR of the 9th United States Statutes at Large (1850) page
Maxiropa 019, is “ that there be and is hereby granted.” Similar
“Arronsey language was used in the British Columbia statute,
Gnggin AF_OR 47 Vict. ch. 14, which came before this court for con-
struction in the case of The Queen v. Farwell (1), and

as Mr. Justice Strong there said :

Davies 7.

It (the statute) was clearly self-exceuting and operated immedi-
ately and conclusively so soon as the event on which ¢t was limited o take
effect happened, that is as soon as the line of railway was finally located.

We were pressed with the decision of Chief Justice
Marshall in the United States case of Rutherford v.
Greene’s Heirs (2). 1 have read the decision most care-
fully, but confess that as read by me it is a strong
authority for the respondent in this case. The only
part of the judgment applicable to the case at Bar is
that which puts a construction wpon the statute as to
the time when the gift of the lands attached. The
distinguished jurist answering a contention that the
words in the statute gave nothing to General Greene,
expressed his opinion that they were words of absolute .
donation, not indeed of any specific land, but of 25,000
acres in the territory set apart for the officers and
soldiers. The words of the section there in contro-
yersy were ‘
that 25,000 acres of land shall be allotted for and given to Major
General Greene, his heirs and assigns, within the bounds of lands

reserved for the use of the army to be laid off by the aforesaid com-
missioners as a mark of the high sense, ete.

After pointing out thatin a previous section persons
had been appointed to make particular allotments for
individuals and quoting the above words of the section
granting to General Greene, the Chief Justice asks:

Given when? The answer is unavoidable, when they shall be
allotted. Given how? Notby any future act, for it is not the prac-

(1) 14 Can. 8. C. R. 392. (2) 2 Wheat. 196.
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tice of legislation to enact that a law shall be passed by some future 1904
. . ——
legislature, but given by force of this Act. ATTORNEY

.. (GENERAL FOR
As a fact the Dominion Government seems to have "\ wmona

gratuitously assumed the duty of surveyingand select- , b =
ing the swamp lands. No complaint is made either of GEéfﬁgF“
the terms on which the surveys and selections were '
made, nor is it alleged that there has been undue
delay. It was quite open to Manitoba to have had the
surveys made if the province had so determined and
to have placed the necessary evidence before the
Dominion Government to have satisfied it of the exist-
ence and location of swamp lands to which it was
entitled under the statute. But nothing of the kind
was done. The method and manner of location was
left entirely to the Dominion without protest or com-
plaint.

I think the appeal should be dismissed with costs.

Davies J.

NEsBITT J. concurred in the judgment dismissing
the appeal with costs.

Kinnam J (dissenting).—I am of opinion that this
appeal should be allowed.

The learned judge of the Exchequer Court pro-
ceeded upon the view that the transfer referred to by
the statute was to take place only upon its being shown
to the satisfaction of the Dominion Government that
the lands were “swamp lands,” that in the meantime
the lands were to be administered by the officers of
the Crown for the Dominion, and that this involved
the right of the Dominion to the beneficial enjoyment
of the lands in the interval.

I quite agree that a formal conveyance of the lands
was not necessary. The lands were vested in the
Crown and were to remain so vested. And the pro-
vince was to have no right to occupy or deal with the
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1904 lands in the interval. Whether the proposed transfer
Arromny Was to be by force of the statute or was to require a
Gﬁ‘f&%ﬁ?‘formal act seems to me unimportant. At any rate, for
Arroengy 108 completion, some indication of the Dominion Gov-
GevERALFOR ernment being satisfied that the lands -were swamp

-C .
% lands would be contemplated.

KH‘_Lff I But it does not appear to me to be a necessary con-
sequence that the absolute right to the beneficial
enjoyment was to remain in the Dominion until the,
Government became so satisfied. In my opinion the
statute 48 & 49 Vict. ch. 50, sec. 1, necessarily imposed
alimitation upon the right of the Dominion to adminis-
ter and beneficially enjoy the lands.

By the statute constituting the Province of Mani-
toba, 33 V. ch. 8, sec. 80 (D.) 1870,

all ungranted or waste lands in the provinece shall be * * * vested
in the Crown and administered by the Government of Canada for the
purposes of the Dominion, subject, &ec.
But such administration must, of course, be treated as
subject to the control of Parliament, which could dic-
tate the purposes. In this case it did dictate that
certain lands were to be applied to'a particular pur-
pose. By various other enactments the Parliament of
Canada has fettered the executive in the.administra-
tion of Dominion lands. Certain sections:have been
allotted to the Hudson Bay Company; others have
been set aside for school purposes for the benefit of the
Province of Manitoba or the North-West Territories ;
others have been allotted or agreed to be granted to
railway companies ; other dispositions have been
provided for. The authorities administering the lands
must do so subject to these enactments and to the
rights arising under them. :

It seems to me that, by virtue of the Dominion Act,
48 & 49 Vict. ch. 50, and the acceptance of its.terms by
the provincial Act, 49 Vict. ch. 88, there arose a legis-

~
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lalive contract between the Dominion and the pro- ?&4

vince, under thch, in consideration of the release of Arromxey
. . . . GENERAL FOR

certain claims of the province, the Dominion was to Masrrosa
make certain grants to the province and to do other yionvey
things of value to the province and its inhabitants. GESE}‘;S;"%
. The Dominion Act, then, should be interpreted by —
analogy to the principles applied to contracts for the Killom J.
sale of land. It was as if a party agreed to sell all
portions of an estate which should be ascertained to
be woodland, or pasture land, or of some other charac-
ter. The fact that the Dominion Government, and not
an independent party, was to be the judge of the
~ character could not affect the matter.

The logical conclusion from the reasoning of the
learned judge of the Exchequer Court would be that
the officers of the Crown for the Dominion could con-
tinue to dispose of all swamp lands in Manitoba, as
before the Act ot 1835, and appropriate the proceeds -
without liability to account therefor. Such a con-
struction would go far to render nugatory the agreed
grant of the swamp lands to Manitoba. It does not
appear to me that it is any answer to this reasoning
to say that the lands were not likely to be sold to any
considerable extent or that the province could trust to
the sense of right and justice of the Dominion authori-
ties. It must be assumed that the Dominion intended
to bind itself to something, that some distinct right
was intended to be given to the province. Otherwise
the Dominion would do no injustice by disposing of
the lands as it saw fit. ~
- In my opinion the Act was intended to operate with
reference to all lands which were Crown lands at the
time of the enactment and which should thereafter be,
shewn to the satisfaction of the Dominion Govern-
ment to be swamp lands, ,
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It is true that the right to occupy and control and

Arrorvey administer the lands was to accrue at a future date.

GENERAL FOR

Mavirona Dut the agreement and the statutory direction for the

. v,
ATTORNEY
GENERAL FOR

CANADA.

Killam J

transfer would not be fulfilled by transfer of the lands
stripped of timber or otherwise rendered of much less
intrinsic value.

In the case of an agreement between two private
individuals for the sale and purchase of land, executed
on the part of the purchaser, the vendor would be
enjoined against the destruction of timber or other
waste or made to account therefor, and he would be
made to account for rents and profits or to allow an
occupation rent for lands benelicially occupied.

The words “shewn to the satisfaction of the Domin-
ion Government to be swamp lands” should, in my
opinion, be treated as descriptive only of the lands to
be transferred. They are not words of condition,
except in so far as the ascertainment of the lands
imposed a condition upon the completion. But once
ascertained, applying the principles applicable to con-
tracts of sale, the right to the benefits and uses should
be deemed to have accrued not later than the execu-
tion of the consideration on the part of the province.

The provincial statute accepting the grants and
payments in settlement of the claims was not enacted
for about a year after the Dominion statute; but the
claims were old ones existing prior to the Dominion
Act. I think that the acceptance should be treated
as relating back, so that the consideration should be
deemed to have been executed at the passing of the
Act of 1885, ‘

It must have been in the' contemplation of Parlia-
ment that the work of asceitaining the character of
the lands would occupy years. No provision was
made for the payment of interest or other compensa-
tion for the inevitable delay.
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About the time of the enactment of the provincial 9%
Act an order was made by the Governor-General-in- Arrozvey
. . GENERAL FOR
Council laying down certain rules to guide in settling Maxrrosa
the character of the lands, and providing for the selec- ATTORNET
tion of the swamp lands by two surveyors appointed GE&E&;"R
by the Minister of the Interior, but paid by and con-
ducting their work at the expense of the Province.
This was merely a provision for the practical working
out of the statute, which must necessarily take a long
time, and is, I understand, not yet completed.

The provision is thatthe lands are to be “‘transferred
to the province and enure wholly to its benefits and
uses.” Taking the prior words as defining the lands
to be transferred and of which the uses and benefits
are to enure to the province, 1 think that the proper
coustruction is to treat it as speaking from the time of
its enactment and as providing that the uses and
benefits were to enure from that time to the province.
This construction appears strengthened by the use of
the word “wholly” and by the analogy of contracts of
sale, It has the advantage, also, of giving some effect
to the words “enure wholly to its benefits and uses,”
which would be absolutely useless with reference
to the period following the completed and formal
transfer.

Killam J.

Appeal dismissed with costs.
Solicitor for the appellant: T. Mayne Daly.
Solicitor for the respondent: E. L. Newcombe.
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ARTHUR DRYSDALE (DEFENDANT).....APPELLANT

AND
THE DOMINION COAL COM- .
PANY (PLAINTIFFS) ccevee cennees REEPOFIDENTS'

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Commissioner of mines—Appeal from decision—Quashing appeal—Final
Judgment—Estoppel—Moandamus,

‘Where an appeal from a decision of the Commissioner of Mines for
Nova Scotia on an application for a lease of mining land is
quashed by the Supreme Court of the province on the ground
that it was not a decision from which an appeal could be asserted
the judgment of the Supreme Court is final and binding on the
applicant and also on the commissioner even if he is not a party
to it.

The quashing of the appeal would not, necessarily, be a determination
that the decision was not appealable if the grounds stated had
not shewn it to be so.

In the present case the quashing of the appeal precluded the commis-
sioner or his snccessor in office from afterwards claiming that the
decision was appealable,

If the commissioner, after such appeal is quashed, refuses to decide
upon the application for a lease the applicant may compel him
to do so by writ of mandamus.

APPEAL from an order of the Supreme Court of Nova
Scotia, dismissing an appeal from the judgment of
Mzr. Justice Ritchie ordering the issue of a writ of
mandamus commanding the Commissioner of Public
‘Works and Mines of the Province to ‘take into con-
sideration” an application of the respondent company
for a lease of certain lands for mining purposes.

In Qctober, 1898, a lease of certain lands for coal
mining purposes was granted by the province to one

*PrEsENT :—Sir Elzéar Taschereau C.J. and Sedgewick, Davies,
Nesbitt and Killam JJ.
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John Murray. In October, 1894, a license to search
for minerals was granted to the Dominion Coal Co.
over lands in the neighbourhood of those leased to
Murray and was alleged by the appellant to include a
portion of such leased lands. In July, 1897, the company
applied for a lease for coal mining of a portion of the
lands covered by its license to search, including the
parts said to have been leased to Murray. The con-
tention on the part of the company was that the com-
missioner had never given any decision upon this
application, and that he was bound by law to do so.
It was this application which the court in Nova Scotia
had commanded the commissioner to * takg‘e into con-
sideration.”

The proceedings on the .application of the respond-
ent company are fnlly set out in the judgment of Mr.
Justice Davies. '

W. B. A. Ritchie K C. and Mackay for the appel-
lant. The appellant decided that the application had
been disposed of and could not be re-opened. Such
decision could have been appealed from and such
decision as the commissioner 'should have given
obtained. No appeal having been taken, mandamus
will not lie. See Rex v. Justices of Midalesex (1).

Mandamus sets the machinery of the courts in
motion but will not direct the performance of any
judicial act. High on Extraordinary Legal Remedies,

sec. 162. The Queen v. Justices of Middlesex (2).
~  The following cases were also cited. " Mott v. Lock-
hart (8) ; Williamson v. Bryans (4) ; Meyers v. Baker (5) ;
Fielding v. Mott (6).

(1) 4 B. & Ald. 208. (5) 26 U. C. Q. B. 16,
(2) 9 A. & E. 540. (6) 18 N. S. Rep. 339 ; 14 Can.
(3) g App. Cas, 568. 8. C. R. 254.

) T2 U. C. C. P. 275.
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Lovett for the respondents. Mandamus is the proper

Dryspare remedy. The Queen v. Adamson (1) ; The Queen v.
Vs
DomInioN Boleler (2)

Coax Co.

The decision of the commissioner must not be
uncertain nor doubtful. 7The King v. Archbishop of
Canterbury (3).

Tae CHIEF JUSTICE—I am of opinion that the
appeal should be dismissed with costs.

SEDGEWICK J.—1I concur in the opinion of Mr.
Justice Killam.

Davies J.—I reluctantly yield to the conclusion
that this appeal must be dismissed. I'do so reluctantly
because, in my opinion, while the decision given by
the commissioner in the first instance was defective
and uncertain in neglecting to decide expressly upon
the application of the respondents for a lease it was
rendered certain by the commissioner’s second decision
of the 21st April, 1900. In this latter decision he
affirmed the validity of the lease to Rev. Mr. Murray,
and the fact that it was considered by him as the
evidence of the contract made by the department with
Murray leasing to the latter a piece of land described
in the lease. It further decided that the coal company’s
application could not be granted in its entirely but
that the department was

prepared to grant to the Dominion Coal Company a lease of so much
or the ground described in said application, dated as .above (meaning
respondent’s application), as is not covered by the lease granted to
said John Murray.

This decision seems to me to have covered every-
thing which, on the application before him, the com-
missioner was called upon to decide. Of course
it might have been couched in more formal language

(1) 1 Q. B.D. 201. (2) 4 B. & S. 95).
(3) [1902] 2 K. B. 503,



VOL. XXXIV.] SUPREME COURT OF CANADA.

but in view of the questions of overlapping as between
Murray’s existing lease and respondents’ applica-
tion for ome, which were raised on the investiga-
tion hold by the commissioner, and.of the definite
and emphatic statement made in his evidence by Dr.
Gilpin, the deputy-commissioner, that the only objec-
iion to granting the application was the one of its
overlapping Murray’s lease, I think it was quite clear
and definite. . I am not therefore surprised that with
the evidence.of this decision of his predecessor stand-
ing as part of the records of his department the present
commissioner should have declined re-opening a case
which as far as his records shewed he was quite justi-
fied in considering as closed and settled by his prede-
cessor. I am quite at a Joss to understand how this
decision came to be set aside by the Supreme Court of
Nova Scotia. Of course its validity depends upon the
conclusion being reached that the first attempted
decision of the commissioner was invalid for uncer-
tainty and a nullity. That being conceded I do not
understand the grounds upon which the court acted
in seiting aside the decision of the 21st April. No
reasons were given by the learned judges and the
assumption in the formal rule quashing the appeal of
the Dominion Coal Company oa the ground that the
decision ‘ ’ s

was signed by the depuly-commissioner and is not a decision of said
commissioner from which an appeal can be asserted

was, as 1 understand, admitted in the érgument at Bar
to be a mistake as the document in question was
signed by the commissioner’s own name and by
himself. Of course the holding of the Supreme
Court of Nova Scotia that the decision of the com-
missioner of the 2Ist of April, 1900, “was not
one from which an appeal could be asserted,” could
be supported on the ground that the commissioner
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was at the time fumctus officio, having already
given his decision. But I do not understand this
reason is advanced by either of the litigants or by the _
court itself and in the absence of any reasons for the
judgment we are left in the dark as to the grounds on
which it was based. I gather froma the judgment of

- Mr. Justice Townshend in the present appeal that the

court looked upon the decision in question merely as
an explanation of his first attempted decision and not as
a substantive decision.  But in view of the fact that
the second decision incorporated the first one in its
very words and then went on to supply its deficiencies
I cannot think that the suggested‘ reason would be
held a good one. However the decision setting aside
this last decision of the commissioneris final and I feel
myself bound by it as did the trial judge in this action.
I do not avreé with either the trial judge or with
Mr. Justice Townshend. who delivered the judgment
of the court in banco, that the commissioner was to say
yes or no to the application sxmply From the
evidence before the commissioner it appeared that
Murray’s lease granted some years before the Dominion
Coal Company’s application was made might overlap
the lands applied for in the latter. Whether it would
do so or not depended largely upon It'he construction of.

‘the lease and other facts to be determined. Were the

posts and specific distances in the description ' of the
lands leased to control and the reference to the ori-
ginal application for a license to search to be treated
as falsa demonstratio, or was the latter line to control
the specific distances? These were legal questions
on which the commissioner I think had no right
to pass. What lands were legally covered by Murray’s
lease was a question to be determined afterwards by
the court in a proper action. No decisign of the com-
missioner could either contract or expand the legal
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boundaries of Murray’s lease. But a simple affirma-
tive answer might well land the department in the
position of having granted the same lands to different
parties and possibly involve it in an expensive litiga-
tion. I conceive therefore that the commissioner might
well grant the Dominion Coal Company’s application
subject to and excepting thereout such lands as might
be found and determined to be included in the Murray
lease ; in other words, bounding it by the lands, what-
ever-they were, described in the Murray lease. - Such
a decision would leave the respective claims of the
parties for adjudication by the proper tribunals and

such a decision I would have supposed but for. the-
judgment of the Supreme Court of Nova Scotia had .

been reached and expressed in the document signed
by Mr. Commissioner Church of the 21st April, 1900.

I was at first inclined to adopt the appellant’s con-
tention that the respondents in applying for a madamus

had mistaken their remedy which was by way of writ .

of scire facias. But further consideration has convinced

333

1904

Nyt
DRYSDALE
'.
DomINTOoN
CoariCo.

Davies J.

me that this is not so. The questions to be determined

between the parties here, as I understand them, depend
not so much upon whether Murray’s lease should have
been granted or not as upon the meaning of the de-
scription in the lease. What respondents want is a
determination of their application for a lease. That they
are entitled tohave. We are all of opinion that what is
called the first decision of Commissioner Church was
void for uncertainty. The Supreme Court of Nova
Scotia has held, and its decision on the point is final
and binding, that the second decision of the commis-
sioner was “ not one from which an appeal would lie”
and therefore was not a decision at all. There is no
other remedy is it appears tome open tothe respondents
under the circumstances than the one they have taken,

and that being the controlling test as to whether an
23 ‘
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action for a mandamus will lie the quesfion must, I
think, be decided in favour of the action lying.

Nessrrr J.—I agree with Mr. Justice Killam.

Ki1nLaM J.—The principal contention on the part of
the commissioner is that his predecessor in office,
long ago, considered the company’s application and
gave his decision with reference thereto, and that
another commissioner is not bound to re-open the
matter and decide upon it anew.

Three written documents are relied upon as consti-

“tuting the decision of the former commissioner.

The document of the 7Tth April, 1899, purported to
expreés a decision upon a dispute between the Domin-
ion Coal Co. and the Rev. John Murray, relative to
the overlapping of Murray’s lease by the company’s
application for a lease. The decision was that
Murray’s lease was not void or uncertain, and that it
be and remain the evidence of the contract between
Murray and the Crown.

This did not, upon its face, determine anythlng
regarding the company’s application. A reference to
the notice of investigation and to the full record does
not seem to extend its effect in this respect. It is
argued that the necessary result of adjudging Murray’s
lease good was to preclude the commissioner from
granting a lease to the company of the common
ground. But it does not appear whether the com-

- missioner found that there was any overlapping, or

what he considered he ought to do with reference to
the company’s application.

The second document was a copy of a letter signed
by the deputy-commissioner and sent by him to the
company'’s solicitor, purporting to express what the
ommissioner considered to be the effect of the prior



vl
VOL. XXXIV.] SUPREME COURT OF CANADA.

decision. The company’s appeal from a decision of
the commissioner as of the date of that letter was
quashed, on Murray’s motion, upon the ground, as
. stated in the rule or order of the court, that

the letter of February 1st, 1900, signed by the deputy-commissioner
i8 not & decision of said commissioner from which an appeal can be
asserted. ‘ ‘

The third document was also made the subject of
+ an appeal, which, again, was quashed, on Murray’s
motion, upon the ground, as set out in the rule or
order of the court,
that the document of April 21st, 1900, signed by the deputy-com-
missioner, is not a decision of said commissioner from which an
appeal can be asserted.

The appellant, in his factum, states that the refer-
ence to the document as signed by the deputy com-
missioner was an error.

The service upon the commissioner of the statutory
notice required for the purpose of initiating the appeal
does not appear to me to have the effect of making the
commissioner a party to the appeal. It is a notice to
the tribunal being appealed from for the purpose of

informing it of the appeal and of procuring the trans- '

mission of the requisite material. It is a step in carry-
ing the matter from the original tribunal to the appel-
late court.

Bui it appears to me that the inferior tribunal must
be bound by the judgment of the appellate court in
the matter, without being a party thereto.

The quashing of the appeals would not necessarily
have determined that there was no appealable decision,
were it not for the statement of the grounds. This
statement, however, is a binding adjudication which
works an estoppel between the parties. See Alison’s
Case (1).

(1) 9 Ch. App. 1.
2315 . _
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It was adjudged by the Supreme Court of Nova

DRYSDAIE Scotia, as between the parties to the appeal, that the
Dowrszox €ommissioner had not given an appealable decisiont in

CoaL Co.

Killam J.

the matter. On this ground the company was pre-
cluded from exercising its statutory right to appeal
from what the commissioner’s successor now says
was an appealable decision. In that matter, and as
between those parties, he should not be permitted to
take that pos1t10n

The statute did not, in express terms, command the
commissioner to give an appealable decision. But ‘it
appears to me to have given to the holder of a license

- to search a right to acquire a lease of a portion of the

area covered by the license, upon duly making his
application to the commissioner. The commissioner
is given jurisdiction to inquire into and decide upon
the application, and his decision is subject to appeal to
the highést legal tribunal of the province.

It was imperative upon him to exercise the jurisdic-
tion when called upon to do so by a party interésted
and having the right to make the application. Rex
v. Havering Atte Bower (1); Macdougall v. Paterson
(2) ; Julius v. The Lord Bishop of Oxford (8).

- Although the Commissioner is a member of the
Executive Council of the Province the Act gave him

jurisdiction to decide upon a question of right, and

made his decision subject to review by a legal tribunal.

‘It appears to me that, in such a matter, he was not to act

as a member of the executive or as the agent of the
Crown, but he was given jurisdiction to exercise a

_ judicial function, which a party in the position of the

respondent company had a right to call upon him,
and the court the power to command him, to exercise.

(1) 5B. & Ald. 691. (2) 11C. B.,755; 2 L. M. & P. 681.
(3) 5 App. Cas. 214,
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It is true that, when the decision is given, the
remedy i8 by way of appeal. But until there is a
decision there can be no appeal.

I express no opinion upon the questions of the
correctness of the decisions in the Nova Scotia court
that the documents mentioned were not appealable
‘decisions. o

By virtue of .the conclusions of the court, the com-
. pany was not allowed to appeal from them and could
not now do so if we considered that the conclusions
upon this point were erroneous.

I would dismiss the appeal with costs.

Appeal dismissed with costs.
Solicitor for the appellant : A. A. Mackay.
Solicitor-for the respondents: W. B. Ross.
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THE CONFEDERATION LIFE ASSO-
CIATION (PLAINTIFFS)...ceeeunseeenens

AND

FREDERICK W. BORDEN AND -
OTHERS (DEFENDANTS)......... % RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NOVA
SCOTIA,

} APPELLANTS ;

Appml—Orde'r for new trigl—Weight of evidence — Discretion — New
grounds on appeal.

Where the court whose judgment is appealed from ordered a new
trial on the ground that the verdict was against the weight of
evidence :

'Held, that thls was not an exercise of discretion with which the

Supreme Court of Canada would refuse to interfere and the
verdict at the trial was restored.

The argument of an appeal to the Supreme Court of Canada must be
based on the facts and confined to the grounds rehed on in the
courts below.

APPEAL from a decision of the Supreme Court of
Nova Scotia (1) setting aside the verdict for the’ plain-
tiff and ordering a new trial.

The following statement of the facts of the case was
prepared by Mr. Justice Killam.

This action was brought upon a bond of indemnity
given by the defendant Brown, as principal, and the
defendants, Borden and Kirk, as sureties, to secure the
faithful accounting for and payment over of all moneys
received by Brown for the plaintiff association and the
performance of Brown’s duties and obligations under

his agre’ement of service with the plaintiff as its agent.

¥*PRESENT :—Sir Elzéar Taschereau C.J, and Sedgewick, Girouard,
Davies and Killam JJ.

(1) 35 N. S, Rep. 94 sub nom. Conf, Life Assoc. v. Brown.
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- The statement of claim alleged the receipt by Brown
of a large number of sums of money on the plain-
tiff’s account, amounting in the aggregate to $1,262.75,
and failure to account for or pay over the same.

Brown did not defend the-action, but the sureties
did. By their statements of defence, besides generally
denying the allegations in the statement of claim, they
set up the following defences :—

1. Dishonesty of ‘Brown while employed by the
plaintiff prior to the giving of the bond, known to the
plaintiff and fraudulently concealed from these defend-
ants when the bond was given ;

2. Large indebtedness of Brown to the plaintiff
arising in the course of such prior employment frandu-
lently concealed from these defendants ;

3. Material change in Brown’s remuneration as
fixed by his agreement with the plaintiff, made after
the giving of the bond without the knowledge or con-
sent of the sureties; K

4. Similar material alteration of the nature of
Brown’s employment ;

5. Failure of Brown, from the first month of his em-

"ployment after the bond, to remit moneys monthly
as required by his agreement, under which plaintiff
had a power of dismissal for such default, and reten-
tion of Brown;

6. Practically a repetition of the 5th, with allegations
that it was the plaintiff’s duty to notify the sureties of
the default and omission to-do so ;

7. Systematic failure by Brown to remit, and
neglect to notify sureties :

8. Dishonesty and misconduct of Brown, prior to
defaults sued for, entitling plaintiff to dismiss, and
retention of Brown, and connivance of plaintiff with
him in the continuance of dishonesty;
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9. Similar dishonesty and misconduct, and fraudu-
lent concealment from sureties. :

The action was tried before Mr. Justice Meagher
with a jury, and upon the answers of the jury to
cerfain questions judgment was directed to be entered
for the plaintiff. The sureties moved to set aside the
findings of the jury and the order for judgment, and to
have judgment in their favour or a new trial.

The Supreme Court of Nova Scotia set aside the find-
ings and the order for judgment and directed a new
trial.

The plaintiff association carries on the business of
life insurance.

The defendant was employed by the plaintiff from
1891 to September, 1900. One contract of service,
made. in 1895, terminated at the end of 1897. After
some negotiations during the months of January,
1898, a new contract was made, in writing, dated 1st
January, 1898, by which Brown was to_ act as agent
of ‘the association for five years from that date at such

,places as the association should from time to time

designate. By the terms of this instrument Brown
was to canvass for new insurance; to collect preminms
when instructed by the association or its authorized
officers; to well and faithfully account to the asso-
ciation for all moneys, securities, &c., which should
be received by him as such agentor come into his pos-
session for or on account of the association; to remit
to the association all such moneys or securities col-
lected by him at least once in each month, or as often
as might be required by the association; ¢ to obey
and carry out any lawful order or instructions given
to or received by him from the managing director or
other constituted authority of the association respect-

‘ing the operations of the said association, and conform

to the rules of the association;’ not to neglect the
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business of the association or ‘misconduct himself in 1908
the conduct therof; “before entering on his duties as Coxrmprra-
. . . . TION LIFg
such agent to give a bond, with sureties satisfactory. assocrariox
' to the said association, for the faithful performance by g rx.
" him of the foregoing agreements, stipulations and con-
ditions, for the sum of one thousand dollars.”

By the instrument the association agreed to pay to

" Brown certain remuneration. “Upon the first year’s

, - premiums, as collected, under policies issued through
his instrumentality,” various rates of commission were
provided for, according to the system. *Upon all
renewal premiums, as collected, under policies secured
through his instrumentality, which are now in force
or shall hereafter be secured by him a commission of
5 per cent” was to be paid. These commissions were
to be subject to deductions of those paid to local
agents, the rates of which were limited.

The agreement further provided that the association
might terminate and cancel it at any time for breach
of any of the conditions, stipulations- and agreements
on Brown’s part, and, also, that it might be termi-
nated by the association at any time upon onemonth’s

- notice.

The bond sued on bore date the 8rd day of February,
1898. It began with the recital of Brown’s appoint-
ment as agent under the agreement mentioned, “ which
agreement forms thé basis of this obligation,” and that
these defendants had “agreed to become sureties for
the faithful carrying out of the said agreement.” The
condition was that Brown should account for and pay
over moneys received, and well and truly “ perform,
observe and discharge all duties and obligations con-
tained in the said agreement and on his part to be
performed,” and indemnify and save harmless the
association from loss and damage by reason of any act,
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matter or thing done or omitted to be done by him
contrary to the agreement. ‘

The plaintiff association was represented in Nova
Scotia by Frederick W. Green, general manager for
the Maritime Provinces, with headquarters in Hali-
fax. Brown's headquarters and place of residence
were at Wolfville, but his field occupied several coun-
ties and he had four sub-agents in different places.
Brown’s instructions were to send monthly returns to
the Halifax office. - These were to be made by the
10th of each month in respect of the business of the
preceding month. His financial reports were made
upon forms supplied to him from the Halifax office,
partly filled up. He remitted by his own cheque,
unaccepted, upon a bank in Wolfville. Remittances
received in Halifax were frequently held, undeposited,
for some days, pending the checking of returns. Ona
few occasions Brown requested that particular cheques
be held over as long as possible. On the 10th July,
1900, Brown’s report for the preceding month was
received at the Halifax office, showing a balance of
$781.98 to be remitted, and with it a cheque for that
amount. After a few days this was deposited in a
bank and sent to Wolfville for collection when pay-
ment was refused, and on the 18th July the cheque
was protested for want of funds. Notice of protest
reached the Halifax office on the 20th July in Green's
absence and came to his knowledge a few days later.

Under date of 2'7th July Green wrote Brown asking

for a remittance of the amount of the protested cheque
and referring to a prior letter on the same subject, not
produced. On the 2nd August Brown replied, with a
remittance of $450, explaining that he had failed ‘to
properly check his bank account and asking for an
advance against the balance for a few days. On the
14th Aug. Green nofified the defendant Kirk of the
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shortage and of Brown’s explanation, and on the 21st 1903
August he gave formal notice to both sureties that Conrepzra-
Brown had failed to account for moneys received to Ag%%gﬁ&
the amount of $1,469.18, and that they would be held 5 >
liable to the amount of thebond. On the 6th Septem- —

, ber Green dismissed Brown after getting from him a
final report showing the shortage to be $1,262.76.

Brown was called as a witness for the defendants,
and gave direct evidence of having on several occa-
sions prior to the defaults sued for expressly admitted
to Green that he was short of funds to make his
remittances.

In 1899 Brown asked for and obtained from ‘the
association a loan of $400 upon the security of property
belonging to his wife. According to his account he first
asked for thisloan in March or April. It was finally
made in June. It was in interviews with Green
about this loan that Brown claimed he.made some of

. the admissions mentioned, and his statement was' that
the advance was directly applied by Green to cover
. the shortage in June, 1899.

In the early part of 1900, Green made advances to
Brown on account of commissions upon premiums for
which the association held notes or acknowledgements,
but on which commissions only would be payable
when the premiums should have been actually paid.
Brown testified to having made similar admissions to
Green upon obtaining these.

The defendant Kirk testified to-admissions by Green
to himself of having long known of Brown being in
arrear and to having lent him money to keep him in
good standing with the company.

Green directly contradicted both Brown and Kirk
upon these points, and both Green and the Halifax
cashier expressly denied any knowledge of Brown
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being in default until after the protest of the cheque
of July, 1900. '

To account for the requests to hold_the cheques;
Green stated that Brown sometimes included sums not
actually paid to him in money, for some of which he
might hold cheques of policy holders or of sub-agents
which might turn out worthless. Brown admitted
that occasionally he did return as paid small sums
which he had not received, and that, in one case, he
had done so with reference to a note of the defendant
Kirk for over $200.

Brown’s returns of July, August and September,
1900, were put in evidence. Upon each was printed
the following :— ' ’

“ NoTe.—All drafts 'or cheques for remittances (to
be on chartered banks) must be payable at par in
Toronto, or at some place where the Canadian Bank of
Commerce, the Ontario Bank or the Imperial Bank
has a branch.”

At the close of the portion of each account relating
to the credits to Brown was printed “ By Draft, Marked
Cheque, P. O. Order, to balance.”

Upon the June report was a printed form of “ Instruc-
tions to the Manager or Agent,” having at the foot of
the printed signature “J. K. Macdonald, Managing
Director.” These instructions were partly as follows: —

“ 5. Commissions are to be charged only on the pre-
miums ACTUALLY COLLECTED and remitted to the head
office. * %. % % *

7. Your remittance for balance due must be made
either by chartered bank draft, marked check, post
office order, or by express.

8. The payment of premiums not actually received
by you is done at your own personal risk, and the
association will not, UNDER ANY CIRCUMSTANCE, be
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responsible to return the same upon the non-receipt EOE
by you.” " CoXFEDERA-
Under Brown’s engagements with .the association ,___T;s?éiﬁﬁﬂ
before 1898, considerable advances had been made to p.0-
him for travelling and other expenses. In his former —
agreement there was some provision for these being
secured upon, or repayable by the application of, com-
missions on renewal preminms. ‘
Green stated in evidence, ‘ at the time agreement
of '98 was made we had an understanding with Brown
that his old commissions would go in reduction of old
account, and his new commissions would be paid him in -

cash. He received his commissions on new premiums
until discharged. Some paidin cash and some through
his returns by treating them as equal to cash. % %

About spring of 1898 or may be later the old arrange-

‘ment with Brown was varied by allowing him the
commision in cash on old business which he was col-
lecting himself in place of using it to reduce old
account. The old understanding was that advances
shounld cease, and that the commission on old business
should be applied to reduce the balance in his com-
mission account prior ‘to 1898. Don’t allow him any
commission at all since discharged. Commissions on
business secured since 1898 by him would be about
$40 to $60 a year, depending on the continnance of the
business.”

The learned judge before whom the cause was tried
instructed the jury that it was the duty of the plain-
tiff company to disclose as promptly as possible to the
sureties any notice or knowledge they received or had

‘of any breach of duty, misconduct or dishonest act on
the part of Brown”; that the knowledge of Green or
notice ‘to him in these respects would be the know-
ledge of or notice to the association; and that the
‘burden was upon the defendants to prove, to the rea-
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sonable satisfaction of the jury, that the association
had such notice or knowledge some considerable time
before its communication to the defendants.

The learned judge pointed out the conflict between -
Green’s evidence and Brown’s upon this question of
notice, and left it to them to determine as to the
weight to be given to Brown’s. He told the jury that
it was for them to give such effect to Green’s story,—
regarded in the light of the protested cheque, and the
notice thereof to ‘Green, and the effect these ought
reasonably to have had upon his mind in the matter

- of notice—as they thought it was under the circum-

stances reasonably entitled to.

He also adverted to three contentions made, as he
stated, by the defendants’ connsel : ‘

“ 1. That the mortgage loan of itself conveyed notice
to the defendants that Brown was in default to them ;

2. That his reports in themselves necessarily con-
veyed notice of his default to them ; and

8. That his request to hold over his cheques. and
Green’s compliance therewith, was in itself a confes-
sion of default, especially when regarded in the light
of the report which preceded or accompanied such
cheque.”

He left to the jury four questions, which, he stated,
had been prepared and agreed upon by counsel.

These questions and the answers of the jury were
as follows :

‘1. Had the plaintiff company dliring the negotia-
tions for the loan on mortgage, or at the time the

‘mortgage was given, knowledge that Brown had

received moneys on account of the company which he
used for his own purposes? No.

2. Had the plaintiff company knowledge that Brown
had received moneys on account of the plaintiff and
which he had not paid over as required by his agree-
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ment, when Brown’s cheques were held over and not 1903 ‘
deposited in the regular course of business by the Cosmpmra-
plaintiff? No. . A?s%léf;ﬁir

8. On July 20th, 1900 had the plamtlﬁ COMPANY  Bompms.
knowledge that Brown had received moneys on plain- —

. tiff’s account and which he had failed to pay over as
required in the regular course ot his employment? No.

4. Did Green at Dorchester admit to Kirk that he
had had knowledge of defaults by Brown at several
times prior to July 1st,-1900, and that he, Green, had
been helping him from time to time to keep him in
good odour with the company? No.”

The majority of the Supreme Court of Nova Scotia
were of opinion that the answers to the second and
third questions were against the weight of evidence.

Mzr. Justice Townshend based his opinion upon the
~ disobedience, on Brown’s part, of the printed instruc-
tions as to the methods of remitting moneys, consider-
ing that compliance with such instructions was so
material a part of the agreement forming the basis of
the sureties’ obligation that the association should
have dismissed Brown therefor. .

The court therefore ordered a new trial on the
ground that the verdict was against the weight of
evidence. The plaintiffs appealed.

W. B. A. Riichie K.C. for the appellants. Per-’
mitting the agent to depart from the terms of the
" instructions given him will not discharge the sureties ;
Mayor of Durham v. Fowler (1); but ‘there must be
- conduct amounting to fraud. Dawson v. Lawes (2);
Cazxton v. Dew (8) ; Hamilton v. Watson (4); Town of
Meaford v. Lang (5) ; Exchange Bank v. Springer (6);
Niagara Dist. Fruit Growers Stock Co. v. Walker (7).

(1) 22 Q. B. D. 394, (5) 20 O. R. 42, 541.
(2) Kay 280. . (6) 13.0nt. App. R. 390 ; 14Can,
(3) 68 L. J. (). B. 380. 8.C. R, 716.

(4) 12 CL & F. 109. (7) 26 Can. 8. C, R. 629.
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The findings of the jury should not have been dis-

Coxreprra- turbed. Metropolitin Railway Co.v. Wright (1) ; Fraser
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Assocratios V. Drew (2); Commissioner for Railways v. Brown (8).
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An order for a new trial may be reversed on appeal.
Solomon v. Bitton (4) ; Webster v. Friedeberg (5).

Newcombe K.C. for the ‘respondents. The court

“below ordered a new trial on the ground that the

verdict was against the weight of evidence, which
exercise of discretion will not be interfercd with on
appeal. Eureka Woolen Mills Co. v. Moss (6).

The retention of Brown in the company’s employ
after he had made default in remitting monies as
instructed discharged the sureties. Phillips v. Fozall
(7); Sanderson v. Aston (8); Holme v. Brunskill (9);
Pidcock v. Bishop (10).

Ritchie K.C. in reply. As to interference with dis-
cretion of the court below see London Street Railway
Co. v. Brown (11); Pidcock v. Bishop (10) was dis-
tinguished in Mackreth v. Walmesley (12).

Tur CHIEF JusTICE.—Upon the authority of Black
v. The Ottoman Bank (18), in the Privy Council, and of
The Niagara District Fruit Growers Co.v. Walker (14),
in this court, I would allow this appeal. ‘

The attempt by the respondents to raise here ques-
tions of fact which they did not raise at the trial
must fail; Lyall v. Jardine (15). I agree with Mr.
Justice Killam on all the points. ’

(1) 11 App. Cas. 152, ) (8) L. R. 8 Ex. 73,

.(2) 80 Can. 8. C. R. 241. (9) 3 Q. B. D. 495 at p. 505.
(3) 13 App. Cas. 133. (10) 3B. & C. 605,
(4).8Q, B. D, 176. (11) 31Can. 8, C. R. 642,

(5) 17 Q. B. D. 736. (12) 51 L.-T. 19,

(6) 11 Can. S. C. R. 91. (13) 15 Moo. P. C. 472.

(7 L. R. 7 Q. B. 666. (14) 26 Can. 8. C. R, 629.

(15) L. R. 3 P. C. 318.
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SEDGEWICK J. dissented from the judgment of the — 1904

e and
court for the reasons stated by His Lordship Mr. Conrrprra-
J TION LiFE

ustice Girounard. ASSOCIATION

v.

: BorbpeN.
GIROUARD J. (dissenting.)—This is an appeal from
Gironard J.

a judgment of the Supreme Court of Nova Scotia —
granting a new trial. The action is upon a fidelity
bond signed by the respondents in favour of the appel-
lant for $1000. Four questions were submitted to the
jury by consent and answered in favour of the com-
pany. Thereupon the trial judge (Meagher J.) directed
judgment to be entered upon said findings and referred
the determination of the amount of the defalcations to
a special referee who fixed it at $909, for which amount
judgment was entered with interest and costs. The
respondents appealed to the full court which set aside
the verdict -and ordered a new trial. The learned
judges did not agree as to the reasons of judgment,
Townshend J. held that the agreement of engagement
of Brown had been violated by the company in many
essential particulars and that the sureties were thereby
discharged. Weatherbee and Graham JJ. considered
the verdict as being contrary to the weight of the
evidence. All came to the conclusion to order a new
trial.

I do not see that the course taken by the court in
banco can cause any real injustice to the appellant, if
the action is well founded ; it is not dismissed, it is
merely submitted toa new test. A new trial may how-
ever relieve the respondents from liability, especially
if the questions to the jury are framed so as to exhibit
before the trial judge and the jury the true position of_
the parties, as disclosed by the evidence of Green, the
general manager of the company in the Maritime Pro-
vinces, and other witnesses. It is partly set forth in

paragraphs 7. and 8 of the statement of defence ; but it
2
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1904 may benecessary for the defendants to amend the plead-

Cﬁ,?f,fx' ings.so as to agree with the facts Prov‘ed. They should
Associamion fully lay before the jury the breaches of comtract on
Bomopy. the part of 'the company pointed out by Mr. Justice
Giro— ;. Townshend, and also the past defalcations of Brown
* ——  (not merely his indebtedness to the company) as local
agent of the company, and the secret agreement made
by Green with him with regard to the same, which
were concealed from the sureties when they signed or
delivered the bond, and according to the best authori-

ties were sufficient to void their obligation.

In Railton v. Mathews (1) decided by the House of
Lords, one George Hickes was re-appointed the agent
in Glasgow of a Bristol firm, Mathews & Leonard,
drysalters, he finding security for his fidelity. He
offered his brother and one Railton ; they were accepted
by the Bristol merchants, who caused a proper bond
to be prepared and transmitted to the agent in Glasgow
where it was signed by him and his two sureties
without having any communication with either of
them, and without making any arrangement with
Hickes as to the payment of the balance standing
against him as agent during the two previous years.
Hickes being denounced as a defaulter to the sureties,
they made inquiry and discovered that in the course
of his previous employment the Bristol firm knew that
he had appropriated the funds of the firm, and that at
the time the bond was demanded he was a defaulter,
Lord Cottenham said :

I find several facts appearing as having passed between the party
who was the subject of the suretyship and those by whom he had
been previously employed ; and I find the matter stated in these
terms : That the parties totally failed to communicate the said
circumstances,.or either of them, or the existence of any balance on
the agency accounts then standing against the said George Hickes, to
the pursuer or to the said Henry William Hickes; and, on the con-

(1) 10 CL & F. 934, . .,

o
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trary, while they accepted and took possession of the said bond, they 1904
fraudulently suppressed and concealed the said whole facts and CON;‘—;ERA-
circumstances regarding the conduct and irregularities of the said Trow Lire
‘George Hickes, &c. ) ASSO%I_ATION

It has not been contended, and it is impossible to contend, after BorpEw.
what Lord Eldon lays down in the case of Smath v. The Bank of Seot- Gir@d 7.
land (1) that a case may not exist in which a merenon-communication ~ ——
would invalidate a bond of suretyship. Lord Eldon states various
cases in which a party about to become surety would have a right to
have communicated to him circumstances within the knowledge of the
party requiring the bond ; and he states that it is the duty of the party
-acquiring the bond to communicate those circumstances, and that the
non-communication, or, as he uses the expression, the concealment of
those facts would invalidate the obligation and release the surety
from the obligation into which he had entered.

Lord Campbell, page 942:

The question really is ; What is the issue which the court directed
in this case? Whether the pursuer, Edward Railton, was induced to
subscribe the said bond of caution or surety by undue eoncealment or
-deception on the part of the defenders, or either of them? The
material words are, “undue concealment on the part of the defend-
ers.” What is the meaning of those words? Iapprehend the meaning
-of those words is, whether Railton was induced to subscribe the bond
by the defenders having omitted to divulge facts within their knowl-
-edge which they were bound in point of law to divulge. If there
were facts within their knowledge which they were bound in point of
law to divulge, and which they did not divulge, the surety is not
‘bound by the bond ; there are plenty of decisions to that effect, both
'in the law of Scotland and the law of England. If the defenders
had facts within their knowledge which it was material the surety
should be acquainted with, and which the defenders did not disclose,
in my opinion the concealment of those facts, the undue concealment
of those facts, discharges the surety ; and whether they concealed
those facts from one motive or another, I apprehend is wholly im-
material.

And as the trial judge had misdirected the jury to
the effect that a concealment to be undue must be
wilful and intentional, a new trial was ordered.

I take it for granted that this decision is binding
upon us notwithstanding what has been said or held
to the contrary by other courts. o . ,

(1) 1 Dow 272, p. 292, ¢t seq. ; 7 Ct.Sess. (1 Ser.) 244, 248,
2414 . :
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It has been contended that Railton v. Mathews (1)
cannot be reconciled with another decision rendered a

Assocrarion year or two after by the same tribunal in Hamilton v.

V.
BORDEN.

Girouard J.

Watson (2). But Hamilton v. Watson (2) was a very
different case, for it applied only to a suretyship to a
banker for a cash advance.

There is a great difference between the credit of a
man and his character, his solvency and his honesty.
The suretyship does not stand upon the same basis in

. both cases. The credit surety had a right to expect

that the cash advance would be made, and in fact it

. was. made, in that case, by the banker according to the

usages of banking business. The principal debtor or
borrower or his sureties have nothing else to expect
from the banker.

In the case of a fidelity bond, the surety has a just
and legal expectation that the creditor will not trust
his money or his property to a man known to him to
be dishonest and that the commissions earned by the
agent during the existence of the bond would help
him at least to discharge his liabilites incurred in the
course of his agency. I think therefore there is a vast
difference between the two cases. If this distinction
did not exist, Lord Campbell who pronounced the
judgment in both cases would have placed himself in
a contradictory position, within a wvery short time,
‘without any expression on his part of intending to do
go. This cannot reasonably be presumed. The differ-
ence between a fidelity contract and a credit guarantee
is pointed out in Lee v. Jones, (3)

Shee J. said :

There is a wide difference as respects what might naturally be
expected to be the actual state of the account of one man with ano-
ther, between the case of a suretyship for a man requiring and apply-
ing for a cash-credit to bankers with whom he had had previous deal-

(1) 10Cl & F. 934. (3) 14C. B, N. 5,.386; 17C. B,
(2) 12 C. & F. 109. N. S. 482, at p. 501.
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ings, and whose business is to lend capital to penniless persons on the 1904
security of sureties, and the case of a suretyship for a surety for others. CON;;;;ER A

Hamilton v. Watson (1) is not therefore inconsistent Aigasaron

with Railton v. Mathews (2). It is moreover a strong BOBDEN.

authority for the contention of the respondents that an  —
' . . . Girouard J.
agreement, such as is admitted by Green, is fatal to =~ —

their suretyship. The argument on the part of the
surety was that the circumstances of the case showed
the “ probable existence” of a secret agreement that
the fresh credit was to;be applied to the payment of
an old debt. Lord}Campbell said :

Now, in this case, assuming that there had been the contract con-
tended for, and that had been concealed, that would have vitiated the
suretyship. There is no proof mnor is there any allegation that there
was any such contract. There is, therefore, neither allegation nor
proof, and what then does the case rest upon ? It rests merely upon
this, that at most there was a concealment by the bankers of the former
debt, and of their expectation, that if this new surety was given, it
was probable that the debt would be paid off. It rests merely upon
non-disclosure or concealment of a probable expectation, And if you
were to say that such a concealment would vitiate the suretyship
given on that account, your lordships would utterly destroy that most
beneficial mode of dealing with accounts in Scotland.

And the Lord Chancellor concluded :

If there was a stipulation that it was to be so applied, and these
were the conditions upon -hich the money was advanced, it might
have effected the transaction. ‘But, in order to raise that question»
there should have been an averment upon the record that such an
agreement had been entered into.

The principles laid down in the above cases have
been applied in many cases, more particularly in Store
v. Compton (8) ; Lee v. Jones (4); Phillips v. Fozall
(5); Sanderson v. Aston (6). See also Davies v. London
& Provincial Marine Insurance Co. (7)

(1) 12 CL F. 109, (4) 17 C. B. N. S. 482.
(2) 10 OL & F. 934. (5) L. R. 7 Q. B. 666 at p. 672.
(3) 5 Bing. N. C. 142, {6) L. R. 8. Ex. 75. *

(7) 8 Ch. Div. 469.
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. In this ca.ée the plaintiff is charged with fraudulent
concealment of past dishonesty on the part of the agent;

Assoctatron the secret agreement is not alleged; probably it was

v
BORDEN.

Girouard J.

unknown to the defendants till it was admitted by
Green at the trial but it was proved beyond any
question.

Black v. The Ottoman Bank (1) does not conflict
with the above decisions ; it was a very different case;
it was not one of continued employment and of
anterior defalcations; there was no secret agreement
injurious to the interests of the surety; in fact it
refers to a state of affairs happening after the bond
had been entered into. Niagara Fruit Growers Stock
Co. v. Walker (2), is clearly distinguishable, for in
that case there was no secret agreement as to the pay-
ment of old accounts; none was necessary, as the agent,
Walker, had in each previous year settled with his
own means and in a manner satisfactory to the princi-
pals, the balance due from him in respect of his
agency for every preceding season. In the present
case no such settlement had been effected; only
advances had been made by Green acting for the
Company to cover up the deficiencies, and at the time

. of his re-engagement, on the 1st January 1898, he

stood in default for a large sum of money, about
$2,000, and likewise when the bond of the respondents
was subsequently obtained in February following.
He should not have been re-engaged by Green, but
if re-engaged at all, it should have been at the risk
of the company, as was done previously, and not
of the sureties unless informed of the fact. The
exacling of a fidelity bond after the agent had acted
for years without any, satisfies me that it was a
scheme on the part of Green to throw the loss upon
some outsiders. The sureties cannot lawfully be used

(1) 15 Moo. P. C. 472. (2) 26 Can. S. R. C. 629,



VOL. XXXIV.] SUPREME COURT OF CANADA.

to make good past deficiencies, unless willing to do so.
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bond if they had been acquainted with his previous Assoorariox

dealings with the Company? Green says in his
evidence:

At the time agreement of ’98 was made we bad an understanding
with Brown that his old commissions would go in reduction of old
account, and his new commissions would be paid him in cash. * *
The old understanding was that advances should cease, and that the
commission on old business should be applied to reduce the balance in
his commission account prior to 1898.

This is a plain admission by the appellant of past
defalcations and of a secret arrangement to satisfy the
same out of current earnings of Brown, a material fact
“which was undisclosed to the sureties and amounted
to a fraud in law and in fact.

This evidence would perhaps be sufficient to dismiss
the action but it was not passed upon by the jury. The
defendants did not move for the dismissal of the action.
They only applied for a new trial which was granted

BORDEN.

Girouard J.

to them by the full court, which is the best judge .

of its own procedure. The evidence of Green may
possibly be explained or supplemented ; and to avoid
any surprise, it is reasonable to submit it to the appre-
ciation of the trial judge and jury with the other cir-
cumstances of the case. The point of the secret agree-
ment was taken in the Court below, as appears from
the report of the case (1). If standing alone it would
probably not be sufficient to allow a new trial, as it
was not pleaded, but this new trial has been ordered
for other reasons which I approve in acertain measure
and I think it is in the interest of justice that the
whole case should be re-opened. I quite agree with
the majority of the judges that the verdict is contrary
to the weight of evidence.

(1) 35 N. S. Rep. 94, 96.



35

hiad

6

1904

et

SUPREME COURT OF CANADA. [VOL XXXIV..

I am not prepared to say that the reasons of judg-

Cﬁ}éiEﬁfRA' ment advanced by Mr. Justice Townshend are un-
FE h

{Assoorarrox founded. The proper time to decide the nice points of
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law the learned judge elaborately discusses will be
when the case will come back for adjudication after
all the facts have been passed upon by the jury.

The appeal should be dismissed with costs.

Davies J. concurred in the judgment allowing the
appeal for the reasons stated by Killam J.

Ki1nnam J.—I am of opinion that this appeal should
be allowed, and the judgment for the plaintiff restored.

The questions submitted to the jury were directed
solely to the acquisition by the plaintiff association of
knowledge of Brown's defaults. The answers to the
first and fourth depended upon the relative credibility
of Brown’s and Kirk’s evidence respectively, on the
one side, and Green’s, on the other. The jury might
well have discredited Brown, and they probably con-
sidered that Kirk misunderstood Green. No serious
objection is made to the propriety of the answers to

" these two questions.

It being fairly open to the jury to disbelieve Brown'’s
evidence of his express admissions to Green, the
objections to the answers to the remaining questions
must be confined, as they were by the majority of
the court helow, to the inferences which should be
drawn from the clearly ascertained facts. Those infer-
ences again were for the jury to draw, and their find-
ings upon them should not be disturbed unless they

‘were such as, reasonably viewing the whole of the

evidence, the jury could not properly reach. Commis-
sioner of Railways v. Brown (1) ; Council of the Munici-
pality of Brisbane v. Martin (3); Australian Newspaper
Co. v. Benneit (3).

(1) 13 App. Cas. 133. (2) [1894] A. C. 249,
(3) [1894] A. C. 284,
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Green testified to circumstances which show that 1904
the including in Brown’s monthly statements of Coxrzprra-
. . . . . TION LIFE
moneys as being received did not conclusively establish Assocrarron
their actual receipt by him. Green’sevidencereceived popprx.
some corroboration from Brown’s own. In a letter of _ —

: Killam J.
8th July, 1899, Brown wrote} Green : —_—

Have remitted some which have not received money for as yet ; so do
not send cheque till you have to,

The printed instructions from the head office recog-
nized it as not improbable that agents would make
such remittances. A man in Green’s position would
have a knowledge of the practice in these respects
which might well make him hesitate to conclusively
adopt the view that a request for delay in forwarding
a cheque was necessarily aliributable to misappro-
priation of funds. The questions put to the jury were
as to the plaintiff’s Anowledge of Brown's receipt of
moneys not paid over. They were not as to knowledge
merely of facts calculated to lead to inquiry, not as to
negligence in failing to ascertain what the apparent
facts were calculated to suggest. It appears to me
that the answer to the second question was not merely
such as could reasonably be given, but probably also
the correct one.

The third question was, apparently, directed to the
knowledge to be imputed through receipt of the notice
of protest of the cheque. Green states that he was
out of town then. It does not appear when the notice
was first seen by any person conversant with the cir-

.cumstances. So far as dishonour of the cheque is
concerned, the association was bound by the bare
receipt of notice; but its receipt in the office did not
of itself constitute knowledge that Brown had received
moneys on the plaintiff’s account which he had failed
to pay over as required in the regular course of his
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'employment. For this purpose an inference from cir-

cumstances was required.

The notice of dishonour is not put in evidence. If
in the form given by “The Bills of Exchange Act,
1890,” it merely stated that the cheque had been pre-
sented and protested for non-payment. Its contents
and the fact of dishonour might well be consistent
with a case of a slight insufficiency of funds, which
might be due to Brown’s not having received some of
the moneys covered by the cheque or to some unin-
tentional error which could be satisfactorily rectified
and explained. Still the presumption would be that
a large part of the moneys had been actually received
by Brown, and to any one in Green's position there
would be conveved the information that Brown had
received some moneys on the plaintiff’s account which
he had in fact failed to pay over within the time
required by the regular course of business. But if, in
strictness, this is the knowledge contemplated by the
question, still it cannot be said that the jury erred in
finding that the company had not that knowledge on
the 20th July. The onus was upon the defendants to
show knowledge in some person empowered for that
purpose to represent the company. In my opinion,
the jury were fully justified in finding that this onus
had not been discharged as regards the particular date
to which they were confined by the question.

The case was very much stronger for finding that
Green had positive knowledge that Brown was a
defaulter when he received the latter’s letter of 31st

- July, or when he wrote on the 27th July notifying

him that further collections would not be sent to him,
or even on the preceding Wednesday—the 25th—when
they had the conversation to which that letter refers.
But the latter is the earliest date at which, in my
opinion, there can properly be imputed to the company
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such knowledge as cast upon it any duty to terminate
the risk or obtain the sureties’ consent to its conti-
nuance. : .
But whatever the exact date in July at which the
- knowledge was acquired, it would affect the quantum
of liability only. Unless otherwise discharged, the
sureties were responsible for the prior shortage. It has
been argued before us that they were entirely relieved
from liability on three grounds :—(1) Concealment by
the plaintiff, when the bond was gii’en, of an agree-
ment or arrangement for the application of a portion
of the commissions upon the previous adyances to
Brown ; (2) Disobedience by Brown of instructions as
to the times and methods of remitting moneys, and
his retention in the plaintiff’s employ thereafter without
the knowledge or consent of the sureties ; (3) Variation
of the terms of the contract of service by advances
on account of commissions before they were strictly
due, without the knowledge or consent of the sureties.

No questions relating to any of these points were
left to the jury ; none of the facts affecting them have
been found by the jury; none of them were set up in
the pleadings.

The statements of defence did allege prior indebted-
ness of Brown to the association and fraudulent con-
cealment of this, but nothing as to anv agreement for
the application of commissions. They alleged a-duty to
remit at least once in each month and continuous
defaults; but nothing as to instructions or their
disobedience, nothing as to the methods or precise
dates prescribed. They alleged. a material change in
Brown’s remuneration, but nothing about the times of
payment.

The decisions in Hamilton v. Watson (1) and The Nia-
gara District etc., Co. v. Walker (2), shew that the mere

(1) 12 C. & F. 109. (2) 26 Can. S. C. R. 629.
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existence of prior indebtedness is not a fact which
must necessarily be communicated, though under some
circumstances its concealment might be fraudulent as
againstthe surety. In Hamilton v. Watson (1) it appeared
that advances made upon the security in question had
been used to discharge a former liability to the lender.
Lord Lyndhurst L. C. there said :

The mere circumstance of the parties supposing that the money
was to be applied to a particular purpose, and the fact that it was
intended to be so'applied, do not appear to me to vitiate the trans-
action at all. If there was a stipulation that it was to be so applied,
and these were the conditions upon which the money was advanced,
it might have affected the transaction, But in order to raise that
question, there should have Dbeen an averment upon the record that
such an agreement had been entered into.

In the present case, it came out incidentally, during
Green’s cross-examination, that there was some

. arrangement” or ‘“understanding ” with Brown for

the application of commissions on renewal preminms
under former insurance policies upon the previous
advances, If an agreement to that effect had been
alleged, this language might have afforded such
evidence of it as to warrant the inference of an
agreement ; but under the circumstances, it does not
seem to me proper to take hold of these expressions,
where no inquiry was made or called for respecting
the real terms and nature of the ‘‘ arrangement” or
‘““understanding ”, and act upon them as shewing a
definite agreement. There may have been a sug-
gestion to that effect by Green, an expression of
intention, hope or expectation by Brown. If indebted-
ness need not be disclosed, the debtor’s expressions
of his hopes and intentions respecting its liquidation
must stand in the same category. The fact of the
subsequent application amounts to no more than
appeared in Hamilton v. Watson (1).

(1) 12 CL & F. 109.
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No specific dates or methods of accounting and remit-
ting were provided for by the contract of employment
or the bond of indemnity. By the former Brown was
to remit at least once in each month, or as often as
might be required by the association, and he was to
obey and carry out lawful orders and instructions.
The bond was conditional upon Brown’s performance
of all his obligations under the agreement. No specific
instructions were referred to or embodied in either.
Whether any, or, if so, what instructions on these
points were in force when the agreement or bond was
entered into, we are not informed. The instructions
to which reference is specially made are those which
were printed upon the back of Brown’s report for
June, 1900. Mr. Justice Meagher says that these
were presumably in use when the agreement and bond
were given. Mr. Justice Townshend proceeds upon
this inference and treats the instructions as practically
embodied in the agreement. With all respect, I con-
ceive the inference to be wholly unwarranted. No
case of the kind being set up in the pleadings, it
would be unsafe to make any inference whatever from
the appearance of this printed matter on the back of
this report. They may not have been issued as
instructions. There may have been others which
varied them. The forms may have been old ones in
use at some time, whether under Brown’s former em-
ployment or under that in question, but long before
disregarded by mutual consent even if not by express
direction. There being no issue upon the question
we cannot assume any state of facts. As the associ-
ation was not bound to give any particular directions
in these matters, it was free to cancel or alter any that
were given. -

As laid down by the :Judicial' Committee of the
Privy Council in Black v. The Ottoman Bank (1).

(1) 15 Moo. P. C. 472.
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The surety guarantees the honesty of the person employed, and is not
entitled to be relieved from his obligation because the employer fails
to use all the means in his power to guard against the consequences of
dishonesty.

There was no change of remuneration, but payments-
were made in advance of the times when they were
strictly due. The association held notes and other
securities which might not be realized. Brown had
performed the services necessary to entitle him to com-
mission upon them ifthey should be paid. There was
no express stipulation against paying the commis-

sions in advance. The association had guarded itself

against being obliged to pay commissions on premiums
which might never bereceived. It chosesubsequently
to take the risk that a portion at least would eventu-
ally be paid, and gave Brown commissions which
they could safely assume that he had earned.

No authority is cited for the proposition that such a
course produces a change of position which discharges
the surety. In my opinion it does not.

On all of these points, if raised by the pleadings,
there would naturally have been issues for the con-
sideration of the jury. There is no evidence of any
concealment from the sureties of anything whatever.
For all that appears they may have been fully informed
of the prior debt, of the alleged arrangeinent for its
discharge, of the variations in the methods of remit-
ting and of the advances on account of non-matured
commissions. These matters were not in issue and we
can make no assumption of concealment from the want
of evidence upon them. Concealment of the prior
indebtness not being of itself frandulent, the plaintiff
was not called upon to give proof of knowledge or of
circumstances relating thereto. ' Neither in their plead-
ings, nor by evidence, nor otherwise, have the defend-
ants asserted any concealment or want of knowledge
or consent on the points now sought to be raised.



VOL. XXXIV.] SUPREME COURT OF CANADA,

At the trial no question was raised as to the execution
of the bond or the existence of defaults within its
terms. Primd facie the liability of the defendants was
established. The onus was thrown upon the defence.
The questions to be submitted to the jury were settied
by counsel. They were directed to points on which
the defendants relied to negative liability. If other
facts were relied on for the purpose, they should have
been put forward then.

When the case came up on motion for judgment,
the only course open was to give judgment for the
plaintiff. There being still a question of amount
raised, this was left to a referee. The defendant’s coun-
sel had picked on certain particular times as those on
which knowledge of defaults was acquired and, having
succeeded as to none, no limitation as to time was made
in the reference. It is to be noticed, however, that
the amounts charged as received after the 25th July
constituted a comparatively small portion of the
alleged shortage, and as against these should be placed
all the credits given Brown for August. The amount
for which judgment went against the defendants falls
short of the claim by more than the difference.

It appears to me that, under such circumstances, the
judgment could not properly be disturbed. The answers
of the jury were, in my opinion, amply warranted by
the evidence. The judgment directed by thetrial judge
was the only one he could direct under the circum-
stances. There was no error on ‘the part of judge or
jury. Every defence sought to be raised was tried
and disposed of. To allow a new trial for the pur-
pose of inquiring whether there are other defences
would be against all precedent.

In Browne v. Dunn (1), Lord Halsbury said :

(1) 6 The Reports, 67.

363

1904
s and
CONFEDERA-
TION LIFE
v,
ASSOCIATION

Killam J.



364

1904

SUPREME COURT OF CANADA. [VOL XXXITV.

My Lords, I cannot but think that this case, although the amount

hn and . N - . . .
ConvEpERA- 11VOIved is small, raises very important questions indeed. Amongst
TIoN LiFE other questions I think it raises a question as to the conduet of the
AbSO(;IATION trial itself and the position in which the people are placed when, apart
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altogether from the actual issues raised by the written pliadings, the
conduct of the parties has been such as to leave one or more questions
to the jury, and those questions being determined they come after-
wards and strive to raise totally different questions because upon the
evidence it might have been open to the parties to raise those other
questions. My Lords, it is one of the most familiar principles in the
conduct of causes at nisi prius, that if you take one thing as the
question to be determined by the jury and apply yourself to that one
thing, no court would afterwards permit you to raise any other
question. It would be intolerable and it would lead to incessant

_ litigation if the rule were otherwise. I think Dr. Blake Odgers has

with great candour produced the authority of Martin v. Great Northern
Railway (1) which lays down what appears to me a very wholesome and
sensible rule, namely, that you cannot take advantage afterwards of
what was open to you on the pleadings, and what was open to you on
the evidence if you have deliberately elected to fight another question
and have fought it,.and have been beaten upon it.

See, also, Martin v. Great Northern Rarlway Co. (1) ;
Clough v. London & Northwestern Rway. Co. (2); The
Tasmania (8) ; Connecticut Fire Ins. Co.v. Kavanagh (4) ;
Nevill v. Fine Art & Gen. Ins. Co. (5); Karunaratne v.
Ferdinandus (6) ; Star Kidney Pad Co. v. Greenwood (7).

These cases shew that the same principle prevails
under the present practice as at common law. It was
acted on by the Supreme Court of Nova Scotia in
Davis v. The Commercial Bank of Windsor (8).

Under the Act 54 & 55 Vict. c. 25. 5.2, an appeal now
lies to this court * from the judgment upon any motion
for a new trial.” The decision of the Eureka Woollen
Mills Co. v. Moss (9), was before that enactment.

(1) 16 C. B. 179. (5) [1897] A. C. 68.
() L. R. 7 Ex. 26, 38. (6) [1902] A. C. 405.
(3) 15 App. Cas. 223. (7) 5 0. R. 28, 35.

(4) [1892] A. C. 473. (8) 32 N. S. Rep. 366.

(9) 11 Can. S. C.R. 91.
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The majority of the court below proceeded upon
the view that the findings of the jury were against the
weight of evidence. In Commissioner of Railwaysv.
Brown (1); Council of Brisbane v. Martin (2), and
Australian Newspaper Co. v. Bennett (8), the Judicial
Committee of the Privy Council reversed the orders of
Australian courts granting new trials on this verv
ground. In the case of The Metropolitan R. Co

v. Wright (4), the House of Lords affirmed the order

of the Court of Appeal reversing a similar order of a
Divisional Court. These cases show that a grant of a
new trial on this ground isnot an exercise of discretion
with which an appellate court will refuse to interfere.
In my opinion there was no ground whatever for inter-
fering with the original jﬁdgment and it should be
restored.

Appeal allowed with costs.
Solicitor for the appellants; H. C. Borden.

Solicitor for the respondent, F. H. Borden ; W. H.

Fulton.
Solicitor for the respondent, J. A. Kirk; 4. Mac-
Gillivray.
(1) 13 App. Cas. 133. - (3) [1894] A. C. 284,

(2) [1894] A. C. 249. (4) 11 App. Cas. 152.
2% :
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THE DARTMOUTH FERRY COM- )
MISSION (DEFENDANTS)............. } APPELLANTS ;

AND

JANE MARKS, ExgcUTRIX OF JOHN )

P T.
H. MARKS, DECEASED (PLAINTIFF), { VESPONDEN

ON APPEAL FROM THE SUPREME COURT OF NOVA
SCOTIA.

Master and servant— Contract of service—Termination by notice—Incapa-
city of servant—Permanent d’bsabzhty—Fmdwgs of fury—Weight o
evidence.

‘Where a contract for service provided that it could be terminated by
either party giving the other a month’s notice therefor or by the
employer paying or the employee forfeiting a month’s wages :

Held, reversing the judgment appealed from (36 N. 8. Rep. 158) that
illness of the employee by which he is permanently incapacitated
from performing his service would itself terminate the contract.

Held, also, Killam J. dissenting, that an illness terminating in the
'employee’é death and during the whole period of which he is
incapacitated for service is a permanent illness though both the
employee and his physician believed that it was only temporary.

By a rule of the employer an employee was only to be paid for time
he was actually on duty. One of the employees had accepted
and signed a regeipt for a month’s wages from which the pay for
two days on which he was absent from duty was deducted and his
conversations with other employees shewed that he was aware of
the rule, but no formal notice of the same was ever given him,
Having died after a long illness his executrix brought an action
for his wages during such period and the jury found on the trial
that he did not continue in the employ after notice of the rule
and acquiescence in his employment under the terms thereof.

Held, that such finding was against evidence and must be set aside.

* PRESENT :—Sir Elzéar Taschereau C.J. and Sedgewmk Davies,
Neshitt and Killam JJ. .
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APPEAL from a decision of the Supreme Court of
Nova Scotia (1) ‘maintaining the verdict at the trial in
favour of the plaintiff.

This action was brought by the plaintiff, a widow,
as executrix of the lust will and testament of her hus-
band, the late John H. Marks, deceased. The defend-
ant is a body corporate and maintains and operates a
line of ferry steamers across the Harbor of Halifax,
between the Town of Darmouth and the City of
Halifax. The said John H. Marks in his lifetime was
in the employ of the defendant as captain of one of the
defendant’s ferry steamers. The agreement under
which he was employed was in writing and is as
follows :—

“ No. T Memorandum of Agreement between the
Darmouth Ferry Commission of the one part and John
H. Marks of Darmouth in the Oountyof Halifax of the
other part.

“ The said John H. Marks agrees to serve the Dart-
mouth Ferry Commission in the capacity of captain at
the monthly wages of sixty dollars per month. Such
~ service to commence on the first day of March, A. D.
1899, the wages for each calendar month to be paid on
the 10th day of the following month, and such service
to be terminated by one calendar month’s notice on
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either side, to be given at any time. Should either

party wish to terminate the service without such
notice the Commission to be entitled to do so by paying
one month’s pay, and the said John H. Marks by for-
feiting -to the Commission one month’s pay. Any
period of service prior' to the commencement of a
calender month to be paid pro raid on the 10th day of
such calendar month. Nothing in these presents to
effect the right of either party to terminate the relation
hereby created for lawful causes.

1) 36 N. S. Rep. 158.
-y { P



368

1903

Nyt

SUPREME COURT OF CANADA. [VOL XXXIV,

*“ In witness whereof, the, party of the first part has

Darrvovrs hereunto subscribed his name, and the parties of the

FERRY

Cowmssiox 8econd part have hereto affixed their corporate seal.

v.
MARES.

Witness JOHN H. MARKS.
H. WarT. A. C. JOHNSON,
Chairman
WALTER CREIGHTON,
[SEAL] Act. Secretary.

Under this agreement Marks began serving the
defendant as captain on 'the first day of March 1899.
A resolution was passed at the meeting of the commis-
sion held on 8th January, 1900, as follows, namely
“Resolved. That after this date no employee will be
paid for any time he or she be absent from duty.” There
is no evidence of any formal notice to Marks of the
contents of this resolution but he submitted to a deduc-
tion of wages under it and admitted knowledge of it
to other employees. -Marks became ill on the 15th
December, 1900, and from that time until the date of
his death was not able to perform his duties as captain
of the defendants’ steamer. IHe was confined to the
house for three or four months. In May, June and
July, he was able to be out of doors and apparently
was recovering. Dr. Cunningham, who attended him,
thought that he might be able to get back to work in
the summer and told him so. Dr, Stewart, a consult-
ing physician who was called in consultation with Dr.
Cunningham, also considered the illness a temporary
one. However, earlyin July, 1901, Marks became much
worse and called Dr. Smith in attendance upon him
whe diagnosed the case as cancer of the stomach in an
advanced stage. He died on 16th July, 1901.

The plaintift, as executrix, brought this action to
recover $416.00 wages from 15th December, 1900,
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until 16th July, 1901, at $60 per month under the
said agreement.

The action came on for trial before the Chief Justice
of Nova Scotia with a jury, at Halifax, during the
April term of the Supreme Court, 1902. Questions
were submitted to the jury whose answers were as
follows :

“ 1. Was the resolution of January 8th, 1900, com-
municated to John H. Marks shortly after its adoption
by the defendant Commission? A. No.”

“ 2. Did the said John H. Marks continue in the
employ of the defendant Commission after notice of
this resolution and acquiese in said employment under
the terms of said resolution ? A. No.”

* 8. Did the said John H. Marks remain in the active
discharge of his duties in the employment of the
defendant Commission until his death? A. In the
employ but not active.”

“ 4, Was the illness of said John H Marks and of
which he died of temporary or permanent character ?
A. Temporary.”

“5. Was John H. Marks after the 16th day of
December, 1900, prevented by a permanent illness from
performing any service under his contract with the
defendant ? A. No.”

On these findings the learned Judge directed judg-
ment to be entered for the plaintiff for $416.00, the
amount of her claim.

From that judgment the defendant appealed to the
Supreme Court ¢f Nova Scotia iz banco and moved to
set aside the findings of the jury and for judgment in
favour of the defendant.

The said appeal and motion came on for argument
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before the Supreme Court of Nova Scotia in banco, the -

following Judges being present, viz., Weatherbe J.,
Townshend J., Graham E. J., and Meagher J. The
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1903 court were evenly divided in opinion, Mr. Justice

Darrmouvre Weatherbe and Mr. Justice Graham being of opinion
FrrrY . . .

Commssiox that the appeal and application for new trial should

Marxs, Dbe dismissed and that the plaintiff should have judg-

= ment, while Mr. Justice Townshend and Mr. Justice

Meagher were of the opinion that judgment should

be entered for the defendant. In accordance with the

practice of the Supreme Court of Nova Scotia an order

was granted dismissing the said appeal and application

without costs. From this judgment the present appeal

has been asserted by the defendants.

Russell K. C. and Melnnis for the appellants. In a
contract for service it is an implied condition that the
servant will continue to be in a state of health which
will enable him to perform his services. Johnson v.
Walker (1) ; Robinson v. Davison (2); Boast v. Firth (3).

Respondent’s deceased husband was aware that he
would not be paid for the time he was absent and
acquiesced in that condition of his service.

Judgment can be entered for appellant notwith-
standing the findings of the jury. Nizor v. Queen Ins.
Co. (4) ; MeDowell v. Great Western Railway Co. (5).

W. B. A. Ritchie K. C., for the respondent. There
was a yearly hiring of respondent which could not be
divided. Cuckson v. Stones (6); followed in
v. Raschen (7).

There was no acquiescence in the resolution, De
Busche v. Alt (8) ; and no estoppel; Proctor v. Bennis

9).

The CHIEF JUSTICE and SEDGEWICK and NESBITT
JJ. concurred 1n the opinion of Mr. Justice Davies.

(1) 155 Mass. 253, (5) [1903] ¢ K. B. 331
(2) L. R. 6 Ex. 269. (6) 1E. & E. 248

(3) L.R.4C.P. 1 (7) 38 L. T. 38.

(4) 23 Can. 8. C. R. 26. (8) 8 Ch. D. 286.

(9) 36 Ch, D, 740.
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Davies J.—The late Captain John Marks, on or
about the 1st of March, A.D. 1899, entered into a
written agreement with the Dartmouth Ferry Com-
mission, as follows :

No. 7. Memorandum of agreement between the Dartmouth Ferry

" Commission of the one part and John H, Marks of Dartmouth, in the
county of Halifax, of the other part. ’

The said Jobn H. Marks agrees to serve the Dartmouth Ferry Com-
mission in the capacity of captain at the monthly wages of sixty dollars
per month. Such service to commence on the first day of March, A.D.
1899, the wages for each calendar month to be paid on the tenth day
of the following month, and such service to be terminated by ome
calendar month’s notice on either side, to be given at any time,
Should either party wish to terminate the service without such notices
the commission to be entitled to do so by paying one month’s pay,
and the said John H. Marks by forfeiting to the commission one
month’s pay. Any period or service prior to the commencement of &
calendar month to be paid pro ratd on the tenth day of such calendar
month, Nothing in these presents to affect the right of either party
to terminate the relation hereby created for lawful cause.

Captain Marks continued in the service of the Com-
mission until the 15th of December, 1900, when he
became ill and unable to work. He never was able to
resume his work after that date, and on the 16th July,
1901, he died. The commission paid him his wages up
to the 15th of December, 1900, that being the last day
he worked for them, and he signed the December wage
or pay list acknowledging receipt of the amount paid
to him. There is no evidence whatever as to what took
place at the time Captain Marks received this payment
and signed the pay list. Some time previously, on 8th
January, 1900, the commission had passed a resolution
that, after this date, no employee will be paid for any time he or she
be absent from duty,
but there was no evidence that this resolution had
been communicated to Marks. There was abundant
evidence, however, that he knew of the resolution
having been passed, and complained or grumbled to
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some of his fellow employees about it. Evidence was
also given that in the month of April, 1900, four
months after the resolution was passed, Marks was
docked in the pay sheet for the month for one day he
had been absent, and that he signed the pay sheet
receiving $568 for his month’s pay ; also that he signed-
the December pay sheet in which he was docked for
all the working days of the month after the fifteenth
when he was taken ill and gave up work.

After Captain Marks's death, his executrix brought
this action for seven months' wages up to the day of
his death, contending, first, that the commission could
not by resolution change or import a new term into
the written contract with deceased, and that the
evidence did not show any such acquiescence or con-
sent on his part to the resolution as bhound him, nor
any conduct on his part inconsistent with his rights
under the agreement. She contended, further, that
illness on the part of Captain Marks incapacitating
him during all the seven months sued for from dis-
charging any of his duties under his agreement with
the commission and terminating with his death, while
it might have justified the commission in putting an
end to the agreement by notice as therein provided,
did not, in the absence of any such determination of
the contract, prevent him or his executrix, after his
death, from recovering his wages.

The case was tried before the Chief Justice, with a
jury, and the questions put to the latter and the
answers given by them are as follows :

1. Was the resolution of January 8th, 1900, communicated to
John H. Marks shortly after its adoption by the defendant Commis-
+ion 3—No.

2. Did the said John H. Marks continue in the employ of the
defendant Commission after notice of this resolution and acquiesce in
said employment under the terms of said resolution #—No,
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3. Did the said John H. Maiks remain in the active discharge of his
duty in the employment of the defendant Commission until his
death 2—1In the employ, but nut active,

4, Was the illness of the said John H. Marks, and of which he died,
of temporary or permanent character ?—Temporary. .

(Added at the instance of Mr. Ritchie.)

5. Was John H, Marks, after the 16th day of December, 1900, pre-
vented by a permsnent illness from performing any services under
his contract with the defendant #—No.

Under these findings, the Chief Justice directed
judgment to be entered for the plaintiff for the full
amount of the claim and, on the case coming before
the full court of Nova Scotia on a motion to set aside
these findings, the court being equally divided, the
motion was dismissed.

From this judgment the Dartmouth Ferry Com-
mission appealed to this court.

In the view I take of the law, it is not necessary for
me to say anythingon that branch of theappeal which
relates to the “no work no pay” resolution, so-called.

I agree with Mr. Justice Townshend on the sub-
stantial question of the liability of the defendants to
pay Captain Marks wages for the seven months during
which he never worked or was able to work. From
the day when he first gave up his work, 15th Decem-
ber, until the day of his death, Captain Marks was a
sick man, utterly unable to discharge his duties and
made no pretence of being able todo so. He was from
that date, beyond any doubt, permanently disabled by
sickness from attending to his work. Some argument
was attempted to be advanced that when he was first
taken ill, he himself hoped and his medical adviser
also hoped and believed his illness was only tempor-
ary. But in the face of the facts which subsequently
developed that he was suffering from an incurable
malady, which soon afterwards caused his death, it
does not appear to me possible seriously to argue that

373

1904
Syt
DARTMOUTH
FERRY
CovmIssioN
.
MaRks.

Davies J.




374

1904
b

SUPREME COURT OF CANADA. [VOL. XXXIV.

the deceased’s illness was only temporary. The find-

Darrmovrs ings of the jury on' this point are clearly contrary to

FERRY

Commrssioxy the evidence and the facts and must be set aside. 1t
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is quite true that the deceased and his medical adviser
both hoped and believed, at first, that his illness was
only temporary, but their belief or hope cannot alter
the truth subsequently disclosed. That truth is now
admitted and is beyond controversy that on and after
the 15th of December, when Captain Marks ceased
working, he was permanently disabled from doing his
work he had contracted to do. In law, this disable-
ment is termed the act of God. It notonly, in my
opinion, justified the Commission in formally deter-
mining the contract, if they had chosen to take that
course, but by rendering it impossible that he could
ever afterwards discharge his duties under his contract,
the permanent disablement determined and ended the
contract. The consideration which moved the Com-
mission to promise wages was gone. The mutuality
necessary for longer continance of the contract ceased-
Captain Marks could not be sued by the Commission
for non-performance by him of his promise to serve
them in the capacity of captain of one of their steamers.
He could plead toany such action, disablement or inca-
pacity by the act of God. The same result would have
followed if he had become insane or had lost the physi-
cal use of his limbs. The fact of the disablement
arising from occult internal troubles cannot make any
difference. There is no analogy between such perma-
nent disablement and temporary sickness. The law
permits the latter on the ground of common humanity
to be offered as an excuse for not discharging duty
temporarily and suffers the disabled party to recover
wages for the time he is temporarily away from his
work. But while releasing the permanently disabled
workman from damages for the non-performance of his
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contract, it does not permit him to recover wages
without doing work. No case can be found so decid-
ing. We are asked to create a precedent. This per-
manent disability goes to the very root of the con-
sideration for the promise on the part of the Commis-
sion to pay wages. The covenant on the part of the
employee to serve as master was not one independent
of the employer’s covenant to pay wages. They were
interdependent and the promise to pay was dependent
upon the performance of the work covenanted to be
done. The belief of the employee or his medical
adviser that the former’s disability was only temporary
cannot affect the question in the light of the subse-
quent knowledge which revealed its permanency.
The excuse for not working for a short time, ,which a
temporary illness would justify, cannot apply to absence
from work caused by permanent disability. The rea-
soning on which the cases were decided of Boast v.
Frith (1); Robinson v. Davison (2); Poussard v. Spiers
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(8) ; and also the case of Johnson v. Walker (4); fully

sustain these propositions.

The action, therefore, must fail, but, while setting
aside the findings of the jury on the fourth and fifth
questions, as being contrary to the evidence, we are
not able, under the Judicature Rules of Nova Scotia,
as interpreted by this court in the recent case of Green
v. Miller (5), to direct judgment to be entered for the
defendant as such a judgment would be inconsistent
with the findings of the jury.

The appeal should be allowed with costs in this
court and in the court appealed from and a new trial
ordered, the costs of the trial to abide the event.

(1) L.R.4C.P. 1. (3) 1 Q. B. D. 410.
(2) L. R. 6 Ex. 269. (4) 155 Mass, 253.
(5) 33 Can. 8. C. R. 193,
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Kinram J.—This is an appeal from a decision of the

Darmwovre Supreme Court of Nova Scotia in an action brought by

FERRY

Commsstox the executrix of the will of the late John H. Marks, a

v.
MARKS.

Killam J.

former employee of the appellant commission, to
recover wages for a period during which the deceased
was wholly incapacitated by illness from performing
any service. The cause was tried by a jury, and upon
their answers to certain specific questions judgment
was entered for the plaintiff for the full amount claimed.
A motion was made to set aside the findings as being
against the weight of evidence and to have the action
dismissed. Upon an equal division the court refused
the motion.

There is a singular dearth of clear authoriiy respect-
ing the effect of the disability of an employee arising
from illness upon the right to wages and in deter-
mining or giving the right to determine the contract
of service. '

In Chandler v. Grieves (1),it was held that a seaman
was entitled to wages for a period during which he
was wholly disabled through an injury received
in the course of his duty. The court said that

clearly the law marine ought to be followed in the construction of the
contract, and they directed an inquiry to be made in the Court of
Admiralty whether, according to the usage there adopted, a disabled
geaman, in similar circumstances, would be entitled to wages for the
whole voyage, or only up to the time he was so disabled.

After inquiry, it was stated
that in every case there to be found, a seaman disabled in the course
of his duty was holden to be entitled to wages for the whole voyage,
though be had not performed the whole.

In Abbott on Shipping, (7 ed.) p. 619, it is laid
down that
as a seaman is exposed to the hazard of losing the reward of his faith-

fulservice during a2 considerable period in certain cases so, on the
other hand, the law gives him whole wages, even where he has been

(1) 2 H. BL 606n. -
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unable to render his service, if his inability has proceeded from any
hurt received in the performance of his duty or from natural sickness
happening to him in the course of the voyage.
In Beale v. Thompson (1), after referring to Chandler v.
Grieves (2), Chambré J. said :
. In every contract of service, the contract goes on though the ser-
vant be disabled by sickness. A servant is never conceived to enter

into an engagement that he will continue in health ; it is no part of
the contract that he will do so.

Heath J. said ;

The hiring of mariners for a voyage is an executory contract, the
service must be performed before the wages become due. There are
many things which will dispense with the actual service, suchas sickness
and any accidentalinfirmity that happens after the mariner has entered
on his services ; but then the mariner is usually on the ship and the

ship is earning freight, so that there is a fund out of which the wages
may be paid.

And Lord Alvanley C. J. said :

On these articles the contract must be considered as entire, and as
long as that contract subsists there can be no such thing as an interrup-
tion ; it is either entirely at an end or entirely subsists,

The case usually cited as the leading authority is
Cuckson v. Stones (8). In reality, however, the decision
was founded upon the special nature of the contractin
question, as Lord Campbell C.J. distinctly indicated.

The plaintiff was employed as an expert brewer for
ten years. The defendants were to pay him a lump
sum in advance and weekly wages and to furnish him
with a house and with coals forthe whole term. About
a year from the end of the term, the plaintiff became
ill and continued so for about seven months, during
which time he was nnable to personally attend to the
business, but gave advice to the defendants who con-
sulted him from time to time. The defendants paid
the wages for some months of the period of illness and,
upon the plain'iff's recovery, he went on with his

(1) 3 B. & P. 405, (2) 2 H. Bl 606n.
(3; 1 E. & E. 248,
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work and was paid as before. It was admitted that
the contract continued. As declsred and as proved,
the promise to pay was clearly an independent promise,
the consideration for which was the plaintiff’s execu-
tory promise to serve; and the agreement to pay
wages was only a part of the consideration for the
plaintiff’s promise. There was but one entire contract. -
Upon general principles, the performance of the service
was not a condition precedent to the obligation to pay.
Disability arising from natural illness was an absolute
excuse for non-performance. There was no default on
the part of the plaintiff. The decision affords very
little assistance in determining whether, under a con-
tract such as that now in question, actnal service is
an absolute condition precedent to the right of pay-
ment. Itis important, however, for an expressmn of
opinion by Lord Campbell regarding the effect of 111-
ness upon the relation of the parties. He said :

We concur in the observation of Willes J. in Harmer v. Cornelius
(1), and if the plaintiff from unskilfuness had been wholly incom-
petent to brew, or by the visitation of God he had become, from
paralysis or any other bodily illness, permanently incompetent to act
in the capacity of brewer for the defendant, we think the defendant
might have determined the contract. He could not be considered
incompetent by illness of a temporary nature ; but if he had been
struck with disease so that he could never be expected to return to
his work, we think the defendant ought to have dismissed him and em-
ployed another in his stead. Instead of being dismissed, he returned
to the service of the defendant when his health was restored and the
defendant employed him and paid him as before. At the trial the
defendant’s counsel admitted that the contract was mnot rescinded.
The contract being in force, we think that there was no suspension of
the weekly payments by reason of the plaintiff’s illness and inability
to work. It is allowed that under this contract, there could be no
deduction from the weekly sum in respect of his having been disabled
by illness from working for one day of the week ; and white the con-
tract remained in force, we see no difference between his being so dis-
abled for a da.y or for a week or for a month.

(1) 5 C. B. N. S. 236.
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These views were pronounced as indicating the con-
sidered opinion of the court. They do not seem to
have been since questioned by any court. Theyshould,
I think, be accepted as governing the rights of the
parties under contracts of a similar nature.

In K —- v. Raschen (1), the plaintiff had been
employed at a yearly salary subject to dismissal on one
month’s notice. The service began on the 2nd of
July, and continued until the 30th of July, when the
plaintiff was given leave of absence until the 6th of
August, on account of illness. He remained unable
to work until the 2nd of September, when he returned
and tendered his services, which were refused. On
the 20th of August he was given notice that he was
dismissed. He was held entitled to recover his wages
for the whole period of illness. So far as the report
shews the only serious position raised was upon the
defendant’s contention that there was no liability
because, it was claimed, the illness was due to the
plaintiff’s own misconduct. 1t appeared, however,
that the misconduct occurred before the engagement,
and there was nothing to indicate that the plaintiff
knew, when he contracted, that he was afflicted with
an infirmity likely to disable him. The court con-
sidered that illness was to be taken as primd facie due
to the act of Gred, and that the plaintiff should not be
deemed to have warranted his permanent capacity for
work.

In Elliott v. Liggens (2), the plaintiff was employed
at weekly wages, subject to dismis:al on a week’s
notice He was partiallyincapacitated by accident but
continued to work as well as his condition allowed
for several months, when he was dismissed ﬁ.pon the
agreed notice. He claimed and was awarded, by
agreement, half his weekly wages by. way of compen-

(1) 38 L. T.38. (2) [1902] 2 K. B, 84.
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sation under the “ Workmen'’s Compensation Act, 1897.”
After his discharge, he sued in a County Court for the

Commsstox Temainder of the weekly wages and recovered judg-

.
MAREKS.

Killam J.

ment. The King’'s Bench Division reversed the deci-
sion on the ground that, by claiming and receiving
the compensation, he lost any right which he might
otherwise have had to his ordinary wages. The
opinion of the court upon the right, if this had not
been done, was not indicated. -

It seems clearly settled that under a contract to
furnish the personal services of a particular person,
there is an implied qualification that it is subject to
such person being in health to perform the services
when the time for their performance comes, and that
the party so contracting is excused by the disability,
withont his fault, of the person who is to render the
services. Boast v. Frith (1) ; Robinson v. Davison (2);
Poussard v. Spiers (8); Spalding v. Rosa (4); Dickey
v. Linscott (5). '

In Poussard v. Spiers (8), the employer was held
excused for refusing to accept the services where the
performer was disabled when the time came for enter-
ing upon them and the time was deemed so material
as to be of the essence of the contract.

The contract in question in the present case was in
writing and was set out and admitted in the plead-
ings. It was as follows:

No. 7.——MEMORANDUM OF AGREEMENT between The Dartmeuth
Ferry Commission, of the one part, and John H. Marks, of Dart-
mouth, in the County of Halifax, of the other part.

The said John H. Marks agrees to serve The Dartmouth Ferry
Commission in the capaci:y of captain at the monthly wages of sixty
dollars per month. Such services to commence on the first day of
Maich, A.D. 1~99, the wages fur each calendar month to be paid on
the tenth day of the folluwing month, and such service to be termi-

(1) L.R.4C.P. 1. (3) 1Q. B. D. 410.

(2) L. R. 6 Ex. 269, (4) 71 N. Y. 40.
(5) 20 Me. 453,
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nated by one calendar month’s notice on either side, to be given at
any time. Shouldeither party wish to terminate the service without
such notice, the commission to be entitled to do so by paying one
month’s pay, and the said John H. Marks, by forfeiting to the
commission one month’s pay. Any period of service prior to the
commencement of & calendar month to be paid pro ratd on the tenth
day of each calendar month. Nothing in these presents to affect the
right of either party to terminate the relation hereby created for
lawful cause. :

In witness whereof, the party of the first part has hereunto sub:cribed
his name and the parties of the second part have hereunto afiixed
their corporate seal. ’

Witness,
(Signed) H. Wartr,
(Signed) JOHN H, MARKS.
(Signed)  A. C. JOHNSTON, !
Chairman.
(Signed)  WALTER CHREIGHTON,
(SEAL.) . Act Secretary.

Marks served the commission in the capacity of
master of a ferry boat from the 1st of March, 1899,
to the 15th of December, 1900. From the latter date
until the 16th of July, 1901, when he died, he was
wholly incapacitated by illness from performing any
services and performed none. This is distinctly estab-
lished by the evidence of the plaintiff herself.

If then, upon a proper construction of this contract,
the actual performance of service during each month
was an absolute condition precedent to the right to
payment of the wages for the month, the action should
have been dismissed.

Although the deceased was employed in the work
of navigation, it does not appear to me that it is to be
presumed that the parties contracted with reference to
the custom found in Chandler v. Grieves (1) to prevail in
the employment of mariners on sea-going ships. There
is no evidence of any custom which the parties can be
assumed to have had in view.

(1) 2 H. B, 606 n.
26 :
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In Lampleigh v. Braithwaite (1), it is said;

DARTMOUTH By, if it be executory, as in consideration that you will serve me
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action till the service performed. But if it were a promise, on
¢ither side, executory, it needs not to aver preformance ; for it is the
counter-promise and =not the performance that makes the con-
sideration.

And in Thorp v. Thorp (2), Holt C. J. said:

If A. covenant with B. to serve him for a year and B. covenant
with A. to pay him ten pounds, there, A. shall maintain an action for
ten pounds before any service ; but if B. had covenanted to pay ten
pounds for the said service, there A. could not maintain an action for
the money before the service performed, And there is a great reason
for this diversity ; for when one promises, agrees or covenants to do
one thing for another, there is no reason he should be obliged to do it
till the thing for which he promised to do it is domne ; and the word
¢ for "7is a condition precedent in such a case. See also Y. B. 151,
VII.. 10 pl. 17.

The modern principle is to endeavour to ascertain
from an examination of the whole contract what was
the real intention of the parties; but if it appears that
it was the performance and not the promise that was
to constitute the consideration for the counter-promise,
this still gives rise to the presumption that perfor-
mance was intended to be a condition precedent.

Here the only specific promise is that of Marks to
gerve in a certain capacity at certain wages. The
counter-promise to pay must be inferred from the words
“to be paid”. The monthly wages were to be paid
after the month’s service was to be rendered. Upon
these circumstances alone, the natural presumption
would appear to be that the performance of each
month’s service was to be a condition precedent
to the right to the month’s wages. But, if so, com-
plete performance would be necessary. Failure of
performance for one day would, unless some qualifica-
tion is to be implied from the nature and subject

*(1) Hob. K. B. 105. (1) 12 Mod. 455.
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matter of the contract, involve the same result as a
failure for all but one day. Itis a well established
principle that, under such a contract, failure to serve
for a portion of a month, when attributable to the fanlt
of the employee, disentitles him to the wages for the
whole month. For each month the contract is entire.
I do not think that, in the absence of an express stipu-
lation, an intention would be'implied that, upon
partial failure of performance due to illness, the
monthly wages were to be apportioned. In the case
of a domestic servant this would certainly not be done.
I see no greater reason for implying it in the case of a
clerk employed in an office or shop, or of one in the
occupation of the deceased.

In the contract before us are the words,
any period of service piior to the commencement of a calendar month
to be paid pro ratd on the tenth day of such culendar month.

These follow immediately the provisions for termi.
nation of the contract at any time, not necessarily at
the end of a month, and were probably directed parti-
cularly to that contingency. I cannotinfer from their
use an intention that a deduction should be made for
time lost through illness if this should not be inferred
from the previous language.

The real qualification to be implied is, I think, the one
recognized in the cases to which I have referred. As
the employee does not warrant the continuance of his
physical ability to work, he does not contract abso-
lutely and at all events to do so. Disability due to
illness excuses him. And since his promise is so quali-
fied, strict and full performance of service is not a con-
dition precedent to the right to wages. The wages are
payable for such service as he can reasonably be called
upon to give and for such only.

" These appear to me to be the principles justifying
the decison in K———v Raschex (1) and the judicial
, (1) 33 L. T. 38,
2634
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opinions expressed in Beale v. Thompson (1) And there
seems to be mno ground for distinguishing between
different periods of illness, so long as the contract sub-
sists. Disability due to this cause and lasting for
months would not seem to have a different effect from
such disability lasting for nine-tenths of a month

‘or for one day only. There is no precise point at which

a line can be drawn. I cannot concur in the opinion
which I understand to be held by the other members
of this court, that theillness of Marks, ipso facto, put an
end. to the.contract. Both the question as to whether
the illness of which Marks died-was of a temporary
or permanent character and the answer .appear, at
first sight, anomalous. But they “were evidéntly
dictated by the peculiar nature of the case. Appar-
ently, Mark’s illness was not considered to be perma-
nent until a few days before his death. He appeared

-to be recovering, but he then had a relapse which

resulted fatally. And it was fully open to the jury to
find, upon the medical evidence, that the malady which
incapacitated him for nearly the whole of the seven

months was independent of that which brought about

the death and that the existence of the latter was un-
suspected until the relapse occurred.

Ths jury have found that Marks remained in the
employ of the commission until his death ; that is,
they found that the contract remained undetermined.
The evidence appears to me to have justified the find-
ing. There was no date, prior to the end of June,
when the parties deemed the contract as determined.
Month by month, as I interpret the original contract,
the wages would accrue. And once accrued, the
right to them could not be taken away by what sub-

sequently occurred or became apparent.

(1) 3 B. & P. 405,
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. In the words of Lord. Alvanley in Beale V. Thompson
(1)

g3 long as that contract, subsrsts there can be ‘no, such thmg as an
interruption ; it is either entrrely at.an end or entirely subswts

Lord Campbell, in C’uckson v. Stomes, (2) put i mcapar
city arising from illness on the ba51s of incompetency,
as. giving a right to determlne the contract.  But it
would. be clearly in the power of the master to waive
a right to dlscharg'e for the 1ncompetency of the ser-
vant; aud 50, 1 think, the right to dlscharge for inea-
pacity arising from illness would be waived and lost,
by- conduct shewmg a continuance of the employment

I am, however, of opinion that the answer to the
second question was ag‘amst the Welght of ev1dence
1t was a double questlon

Did the said John H, Marks confinue in the employ of the defend-
aut commission after motice of this resolution and acquiesce in sard
employment under the ternis of said resolution ?

The resolution - referred to was adopted by the
commission - on the 8th January, 1900, and was a8
follows:' ' : :

That after this date no employee Wlu be pald for a.ny tlme he or
she be absent- from duty. . .

Marks did remain in the employment of the com-
mrssmn after the passmo' of the resolution. There is
1no queshon about that. " In accordance with the resolu-
tion, deductions were ‘made from his wages for time
lost. He acoepted the payments and receipted for
them. He is dead” and the Secretary whose duty it
would be to give him formal notice of the resolution
is dead. - The proper-inference from the-circumstances
is that Marks had notice of the resolution. Witnesses
testified orally to conversations with Marks which, if
believed, ‘shewed that: he both knew: of and had
assented, thoutrh unwﬂhngly, to the modrﬁcatlom of

his contract proposed by the resolution. No evidence
(1) 3B. & P. 405. (2) 1 E. & E. 248.
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was given of any refusal by him to accept the terms of
the commission ‘or of any claim by him to the wages
deducted or to wages for any period of his illness.
There was no coniradictory testimony.

The evidence appears to me overwhelmingly in
favour of the view that Marks, by his conduct, if not
in words, expressed to the commission his assent to
the modification proposed, and that the commission
was thereby induced to continue him in its service.
If he had not led them to believe in his assent, they
would, no doubt, have long ago discharged him.

T cannot help thinking that the jury failed to fully
comprehend the question. They may have thought
that formal notice was intended, or that the acqui-
escence must be willing and with approbation.

It does not appear to me that the corporate seal
raises any difficulty. The commission did not agree
to retain Marks in its service or to pay him for a definite
period. The contract was determinable on either side by
the giving of a month’s notice, or by payment or loss of
amonth’s wages. It was quite competent for the parties
to take notice of the resolution as a notice of intention
to discharge from the former contract and fo agree
upon a continuance of the service only upon special
terms. It was quite competent for-Marks to waive
formal or more definite notice or to accept employment
on the new terms in lieu of the monthly wages.

Upon the ground that the answer to the second
guestion Wasiagainst the - weight of evidence, I assent
to the allowance of the appeal and the granting of a
new trial. '

Appeal allowed with costs.
Solicitors for the appellants: .F. W. Russell. -
Solicitors for the respondent : R. E. Finn..




VOL. XXXI1V.] SUPREME COURT OF CANADA.

THE DOMINION IRON AND STEEL

COMPANY (DEFENDANTS) ....ecevnne APPELLANTS;
AND
JAMES DAY (PLAINTIFF).....ccoseneneee.... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Negligence — Employers Liability Act — Injury to servant — Prozimate
cause—R. 8. N, 8. (1900) ¢, 79.

D. was engaged in moving cars at .a quarry of the company. The
cars were loaded at & chute under a crusher and had to be taken
past an unused chute about 200 feet away supported by & post
placed 7§ inches from the track. D.having loaded a car found that
it failed to move a3 usual after unbraking and he had to come
down to the foot-board and shove back the foot-rod conmnecfed
with the brake. The car then started and he climbed up the steps
at the side to.get to the brake on top but was crushed between
the car and the post. He could have got on the rear of the
car instead of using the steps or jumped down and walked along
after the car untilit had passed the post. The manager at the
quarry had been warned of -the danger from the post bat had
done nothing to obviate it,

Held, reversing the judgment appealed from (36 N. S. Rep. 113}
Davies and Killam JJ. dissenting, that D.’s own negligence was
the cause of his injury and the company were not liable,

Held per Davies and Killam JJ. that the position of the post was &
defect in the company’s works under the Employers Liability
Act which was evidence of negligence.

APPEAL from a decision of the Supreme Court of
Nova Scotia (1) affirming the verdlct at the trial in
favour of the plaintiff

The facts of the case are set out in the judgment of
Mr. Justice Weatherbe, at the trial, as follows :

*PrESENT :—Sir Elzéar Taschereau C.J. and Sedgewick, Davies,
Nesbitt and Killam JJ.

(1) 36 N. 8, Rep. 113,
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‘“Plaintift was injured by being squeezed between a
car on which he was brakesman and a post, alleged
to be too near the track by reason of necrhgent con-
struction.

“ It was plaintifi’s duty to move the car from the
chute when it was filled, and when in motion to jump
quickly on the rear end of the car and walk along to
put down the brake, and while dding 50 he was struck
by a post supporting an unused chute of the company.

“ Plaintiff had climbed up and took the brake off,

and, owing to some defect, the car would not start.

Then he shook the car, which still could not be moved.
He then came down to the foot-board and shoved back
the rod connected with the brake. On going up the
car started and, being unable to jump clear, he was
crushed between the post and the side of the car.

“ On warning the foreman of this post he said ‘we
will not brinig any cars that way,” but owing to neglect
in ‘shunting cars on another track the ‘mischief
occurred., - -

s Plalntlff 's entire body was squeezed in a 7} mch
space, and was injured, he -says, ‘right across the
system.’” The injury, he says, is so great that he may
never get over it. He was unable to walk for 18 days
after the injury. After, he was obliged to get an easier
job. For 10 weeks he could only average four days a
week. After a month and a half’s rest he commenced
to work again, but does not seem to be much better.
He was going to .meet two doctors for consultatlon
when called tc attend the court. '

‘* He averaged a dollar and a half a day as wages
wheir well, sometimes he got $1.75 a day.

“ He’ apphed to the official in cha ge of the quany
for damages, and . two- letters of Mr. Jennison are .in
evidence, in one of which he says the matter has been
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referred to the head office at Sydney, where no doubt
the matter will be considered.

“The defence pleaded, denying any neghgence what-
ever on defendant’s part and setting up contributory
negligence. Defendants denied that plaintiff was
injured and put him to the proof of everything;—
though plaintiff had been for some time employed by
the company, he had been but a short time at the
work at which he was 1n_]u1ed

“ Plaintiff called the ‘walking boss’ Stamper. ‘He
admits that the post was too close to the car and if he
had built the chute, he would have given three feet
of room instead of 7 or 8 inches.

“ Greorge Lawrence, under whom plaintiff worked,
was called by the defence. and I regard his evidence
as corroborative of the manner in which the accident
occurred. He also corroborated plaintiff as to his
inability to do his usual work. .

“ Anothet brakesman was called Jesso who, on
cross-examination, admitted that the steps on the side
of the car which plaintiff used were generally used
for the same purpose and are placed there to get up
and down.

“ Jennison, who was in charge of the quarry for
defendant company, was also called for the defence.
He started the construction of the plant but did not
complete it. He says very suggestively that this
particular part I did not construet, fortunately.;: He
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does not know the width of the cars and whether they ‘

are wider than ordinary cars.’

On the facts -so found the learned judge gave Jjudg-
ment for the plaintiff and- assessed the damages"at
$850 with costs. The company appealed to the court
inbanco which affirmed the judgment of the trial judge
but reduced the damages to $600. From this judg-
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. ment a further appeal was taken by the company to

the Supreme Court of Canada.
Lovett for the appellants.
Harris K.C. for the respondents.

THE CHIEF JUsTtick~—I would allow this appeal
and dismiss the respondent’s action on the ground
that, even if the company were negligent in allowing
the post to remain so close to the track, yet the
respondent by reasonable care and ordinary prudence
could have avoided this accident.

As I read the evidence, if he had stepped off to the
ground immediately on the car starting, he would
not have been hurt. He is not merely guilty of con-
tributory negligence but is the victim of his own
carelessness. 1t is a case where it was perfectly in
the power of the servant, by keeping his eyes open, to
guard himself against a possible danger of which he
was fully aware. If, by not doing so, he suffers
injuries he must take the consequences of his own
neglect. Without the respondent’s negligence or
stupidity this accident would never have happened.

The appeal is allowed with costs in this court and
in the court in banco, and the action is dismissed with
costs.

SEDGEWICK J. concurred with the Chief Justice.

Daviges J. (dissenting)—For the reasons given by
Mr. Justice Graham in delivering the -unanimous
judgment of the Supreme Court of Nova Reotia, to
which I have not much to add, I am of the opinion .
that this appeal should be dismissed. The. action was
brought under The Employers Liability Act of Nova
Scotia -which is similar to that of Ontario. In his able
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presentation of the case for the appellants, Mr. Lovett
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out of any defect in the condition or arrangement of
the ways, works, machinery, buildings or premises
connected with, intended for or used in the business of
the employer.” His argument was that the statutory
negligence must be negligence per se in the condition
or arrangement of the ways, etc. But I think the
decided cases clearly show that the defects to which
the statute refers are defects having regard to the use
to which the ways or premises are to be applied or the

mode or manner in which they are to be nsed. The -

use of the railway with the presence of the post com-
plained of where it was might not be negligence
under some circumstances and might be under others.

Walsh v. Whitely (1) ; Heske v. Samiuelson (2), the head.

note of which says :

The Employer’s Liability Act, 1850—which gives a workman a
right of action against his employer for personal injury by reason of
a defect in the condition of the machinery used in the business of the
emp'loyer-—.applies to the case where a machine, though not defective
in its construction, was, undeér the. circumstances in which 1t was used,
calculated to canse injury to those using if.

As Lord Coleridge C.J. says :

If it was not in a proper condition for the purposes for which it was
applied there was a defect in its condition within the meaning of the
Act.

This decision was affirmed and followed by the
Court of Appeal in Cripps v. Judge (8), and also in
Walsh v. Whiteley, cited above, fand has not so far as
T have found been questioned. 1 am of opinion that in
the circumstances of this case the user of the railway
to load the cars with stone from the crusher with the
post complained of and which caused the injury to

(1) 21 Q. B, D. 371. (2) 12 Q. B. D, 30.
(3) 13 Q. B. D. 553.

DAY,

Davies J.
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1904 the plaintiff, fixed where it was, brings the case within

%);;H;o}r the meaning of the section.
STEELACLJ\(? - The appellant further contended that the maxim
Day.  volenti mon fit injuria applied and that its application

Do g, ousted the plaintiff’ s claim. But I think the evidence
~—— given as to the complaint made by the plaintiffto the
manager or superintendent of the danger -which. the
continued maintenance-of the post in question would
probably cause, and the assurances given to the plain-
tiff respecting it, constitute; apart from other considera-
tions, a complete answer to that contention.

Mzr. Beven in his work on Negligence, vol. 1, page
888, lays down the following as one of-the three propo-
sitions which may be accepted as the result of the
decided cases so tar as they relate to the application of

thls maxim :

. When the master-is ubder a statutory iiability to' take precautions
in any particular work the presumption of law is, that as between the
master and the workman the fact of the workman Workmg in the
absence of the statutory safeguards does ot dlscharge the master
from his ha.blhty to compensate the workman for injuries sustained
through the master’s neglect to provide the statutory safegua.rds »and
this presumption ean only be’ rebutted by clear proof of an undertak-
ing of the employment by the workman with a knowledgé of the rlsk
involved and of the master’s duty in respect thereof,

Adopting this as I do as a fair though possibly fot
exhaustive definition of the liability of the master
under the conditions assumed, I fail to see where the
evidence. of any such understandmg on the part of the
plamtlff can bé found.

"The statutory safeguard in this casé is-of course the
proper condition of the ways and premises of the
deféendants’ " railway for the purposes dnd under the
cu'cumstances in which they were bemg used at the
‘tlme the plalnhff sustained "his injuries. AsI ‘have
already held this was defective, and the defect had
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been brought expressly to the knowledge of the defend-
ants and assurances given that it would be remedied.

The only other contention advanced by the defend-
ants was that the plaintiff contributed by his own
negligence to the injury he received. The case of
Ryan v. The Canada Southern Railway C. (1) was cited
in support of this contention. But thai case was
decided on the ground that the injury could not have
happened if the deceased had not placed himself in
the position to be injured by the switch stand and
that he had not satisfactorily explained why he was
there. The facts of the case are stated on page 746 of
the report as follows :

His position as brakesman should have been on top of the car, but
for some reason or other, of which there is no evidence, he was on the side
of the car holding on to the steps of the ladder, ete.

In the case at Bar there was, in my opinion, ample
evidence giving satisfactory reasons why the plaintiff
was on the side of the car when injured and the case
relied upon has not, therefore, in my opinion, any
relevance.

NesBi1T J. concurred with the Chief Justice.

KirvamM J. (dissenting), agreed with Davies J.

Appeal allowed with costs.
Solicitor for the appellants: W. H. Covert.
Solicitor for the respondent: John A. Macdoruld.

(1) 10 0. R. 745.
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103 THE DOMINION IRON AND STEEL§ APPELLANTE.

*Dec. 10,11, COMPANY (DEFENDANTS)..........
1904 AND
gt
*Feb. 16.

——  DUNCAN McLENNAN (PLAINTIFF)......RESPONDENT.
ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Egpropriation of land—;Statutory authority— Manufacturing site— Survey
—Location—Trespass.

The Town of Sydney was empowered by statute to expropriate as much
land as would be necessary to furnish a location for the works of
the Dominion Iron Steel Co., a plan showing such location to be
filed in the office for registry of deeds and on the same being filed the
title to said lands to vestin the town. Engineers of the company
were employed by the town to survey the lands required for the
site and to make a plan which was filed as required by the statute.
M., two years later, after the company had excavated a consider-
able part of the land, brought an action for trespass claiming
that it included five chains belonging to him and, at the trial of
such action, the main contention was as to the boundary of his
holding. He obtained a verdict which was affirmed by the full
court,

Held, reversing the judgment appealed from (36 N. 8. Rep. 28) that
the only (iuestion to be decided was whether or not the land
claimed by M. was a part of that indicated on the plan filed ; that
the sole duty of the engineers was to lay out the land which the

. town intended to expropriate ; and whether it was M’ land or
not was immaterial as the town could take it without regard to
boundaries.

APPEAL from a decision of the Supreme Court of
Nova Scotia (1) affirming the judgment at the trial in
favour of the plaintiff.

*PRESENT :—Sir Elzéar Taschereau C.J, and Sedgewick, Davies,
Nesbitt and Killam JJ.

(1) 36 N. 8. Rep. 28.
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The facts of the case sufficiently appear from the
above head-note and the judgment of the court on this
appeal.

Laveit for the appellants.
Newcombe K. C. and McInnis for the respondent.

The judgment of the court was delivered by :

SepaewIick J.—This is an action brought against
the appellant company for trespass on a lot of land at
Sydney, in the County of Cape Breton, Nova Scotia.

The trial judge found in favour of the plaintiff,
which judgment was confirmed by the Supreme Court
in banco, and an appeal was taken to this court.

The appellant company was incorporated for the
purpose of manufacturing iron and steel, and the town
of Sydney desiring that the works of the company
should be located within its limits, obtained from
the legislature an Act authorising it to give a site for
their works. The Act is chapter 84 of the statutes of
1899, and provides in effect as follows : —

The Town of Sydney is hereby empowered to expro-
priate, acquire, purchase, take over and hold so much

.land within the limits of the town as may be necess-
ary to furnish a location for the works of the company,
a plan showing the site or location of such lands and
lands covered with water, easements, privileges and
other rights shall be filed in the office of the Registrar
of Deeds of the County of Cape Breton by the town
.clerk of the said Town of Sydney immediately after
the town council of the said Town of Sydney shall by
resolution provide for such acquisition or expropria-
tion, and on the filing of the said plan .all the right,
title and interest in said land and lands covered with
water, easements, priviledges and other rights, shall
forthwith absolutely vest in the Town of Sydney.
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Under this statute the town employed engineers of
the appellant company to survey the lands required
for the site of the steel works and to make a plan ; this
they did, and it was duly filed in the office of the
Registrar of Deeds after the town council had passed
the resolution required by the statute.

The sole question to be decided in order to determine
this appeal is whether or not the locus upon which it
is alleged the appellant company committed trespass
was included in the plan or was outside of it.

The site chosen andselected consisted of aconsiderable
tract of land bounded on the north and north-west by
the waters of Sydney Harbour; on the south-east by
the line of the Sydney and Louisburg Railway ; on the
south-west by a line staked by the surveyors on ‘the
ground, and subsequently marked by iron posts, extend-
ing from the railway mentioned to the Reserve Mine
Railway and thence along the line of Reserve Mine
Railway to the harbour waters.

The whole point in dispute is as to the location of
the north-eastern corner of the property, the respondent
contending that this corner is five chains nearer the
harbour than the company says il is—these five chains
being the land in dispute. In surveying the grounds
the engineers commenced from a certain well known
and defined point in the waters of Sydney Harbour :
they proceeded along the line of the Sydney -and
Louisburg Railway until they came to a point

‘which, in their opinion,  would be sufficiently

landward to afford adequate ground for the com-
pany’s works. At this particalar point they placed
a stake. There was here no indication of any kind
that it was a boundary line but they were told as a
matter of fact it was the end of a boundary line
between John McDonald and one Alexander MeLennan.
From that point across to the Reserve Railway they
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staked alinethestakes indicating that theline wasaline 1904

between John McDonald and Alexander McLennan, Dommvox .
and for these stakes there were shortly afterwards Srexr. Co,
substituted iron posts, also ‘indicating the supposed jrorciax.

boundary line.

. Sedgewick J.
Afterwards the company erected their works upon ——

the site chosen, with a railway or siding on the locus.
Now it happened that five chains harbourward from
the point mentioned on the Sydney and Louisburg
Railway there was another point which was intended
to iudicate the corner of a lot of which one John
McDonald had given an option of sale to the plaintiff
Duncan McLennan. The sale had not been completed
at theltime of the filing of the plan, but it subse-
quently was, and the plaintiff brings his action hold-
ing that that conveyance gave him title as against
the town of Sydney and the defendant company.
Theplan filed purports to be a plan of lands and 1ands
covered with water in the Town of Sydney, C.B.
required for proposed blast furnaces to be erected by
Henry M. Whitney—scale 400 feet to one inch,—and
the description upon the plan refers to the corner in
dispute as the division line between the lands of John
McDonald and the lands of Alexander . McLennan.
Which point is the true corner? I am of opinion
that the point marked upon the ground by the sur-
veyors governs. It is irue that at that point there
was no division line between John McDonald and
Alexander McLennan, but that was the point intended
to be the corner of lands to be expropriated, the lands
which the town of Sydney intended to pay for and
transfer to the company, and the lands which the
company expected to receive. ,
The plan it was proved was a substantially accurate
picture or representation of the lands intended to be

expropriated, and one could by scaling, having regard
27 ‘
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to the railways, roads and other objects marked upon
the plan, ascertain from the plan, within a few feet, the
proposed boundary, irrespectively of the stakes or posts
upon the ground. The plaintiff’s position, however, is
that because there was a division line between himself,
Duncan McLennan, and one John McDonald, it must be
presumed that that division line was the one intended
and not the alleged division line which the surveyors
were informed existed between John McDonald and
Alexander McLennan. This, in my view, is abso-
lutely fallacious. The marking upon the plan of the
boundary in question with John McDonald on one
side and Alexander McLennan on the other, the latter
being a fictitious person, made it, for the purposes of
the expropriation, a boundary line identifying that
boundary as the one mentioned in the description, and
there is, in my judgment, no ground which would
compel the company to accept any other boundary
than that one. The surveyors making the plan may
have called the corner point in question by any name
they chose. The fact that they designated that point
in the way they did whether accurately or inaccu-
rately affords no justification for the plaintiff’s claim.
If they had called it Black Acre and marked it on the
ground as Black Acre the plaintiff unquestionably
would be out of court. Iam unable to conceive why
the plaintiff can make the company stop in their land-
ward claim at his boundary; that boundary might
have been a few feet from Sydney Harbour or miles
distant from it. They were entitled to the lands
included within the plan and were limited by the
boundaries indicated upon the plan irrespective alto-
gether of any actual boundary line whether within .or
without the lands surveyed. I need not discuss the
authorities but the following cases and references
support the propositions which have enabled me to
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come to the conclusion I have; Lyle v. Richards (1); __
Nene Valley Drainage Commissioners v. Dunkley (2); ﬁi‘?iﬂ?ﬁ
Llewellyn v. Earl of Jersey (8); Devlin on Deeds, Srer Co.
section 1022, etc.; Penry v. Richards (4) ; O Farrell V. yopmexax.
Harney (5). Sedgowick J.

For these reasons I am of opinion that the appeal
should be allowed with costs in all the courts.

Appeal allowed with costs.

Solicitors for the appellants; Pearson, Lovett &
' Covert.

Solicitors for the respondent : Ross & Ross.

(1) L. R. 1 H. L, 222. (3) 11 M. & W. 183,
(2) 4 Ch. D. 1. (4) 52 Cal. 498.
(5) 51 Cal. 125,
2734
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W. W. PAYSON (DEFENDANT)............. APPELLANT ;
AND

ANNABELLA HUBERT (PLAINTIFF)...RESPONDENT.
ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA,

Constitutional law—Legislative Assembly—Powers of Speaker— Precincts of
House— Bzpulsion.

The public have access to the Legislative Chamber and precinets of the
House of Assembly as a matter of privilege only, under license
either tacit or express which can be revoked whenever necessary
in the interest of order and decorum.

The power of the Speaker and officers of the House to preserve order
may be exercised during the intervals of adjournment between
sittings as well as when the House is in session.

A staircase leading from the street entrance up to the corridor of the
House is a part of the precincts of the House and a member of
the public who conducts himself thereon so as to interfere with
the discharge by members of their public duties may lawfully be
removed.

Judgment of the Supreme Court of Nova Seotia (36 N. 8. Rep. 211)
reversed and a new trial ordered.

APPEAL from a decision of the Supreme Court of
Nova Scotia (1) maintaining, by an equal division of
the judges, the verdict for the plaintiff at the trial.

The following statement of facts is taken from the
judgment of the Chief Justice of the Supreme Court of
Nova Scotia:

“ This is an action to recover damages for alleged
assault and battery on the plaintiffi The defendant
was, during the session of 1902, the chief messenger of
the House of Assembly of the province. The plaintiff

*PrEsENT:—Sir Elzéar Taschereau C. J, and Sedgewick, Davies,
Nesbitt and Killam JJ.,

(1) 36 N. S. Rep. 211
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during that session frequented the House and its cor-
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ridors in the promotion of a petition which she had Pavsox
. . . v,
presented to the House, in the previous session of 1901, Huezer.

and which had not been dealt with or disposed of by
the House or the Government. For reasons which
appear from the evidence, the defendant in the alleged
discharge of his duty as an officer of the House, and
by the direction of the Speaker, requested the plaintiff
to retire from the House and its.corridors. This direc-
tion the plaintift refused to obey and defendant there-
upon removed her with no more force than was neces-
sary. The House was not, at the time of plaintiff's
removal, in session, but had been adjourned in the
usual course from the previous sitting. The defend-
ant’s eighth plea appears to embrace his grounds of
defence. It is as follows:

“ ¢8 The defendant says he is the chief messenger of
the House of Assembly, and that one of his duties is
to preserve order and decorum in the House of
Assembly, and about the precincts and corridors
thereof, and that the plaintiff at the times alleged in
the statement of claim was creating a disturbance in
the House of Assembly, in the committee rooms
thereof, and in the corridors of the said House, and
that the defendant, after he had requested the plain-
tiff to cease making such disturbance and to leave
the said house, committee room and corridors, and
after the plaintiff had refused to leave the said house,
committee rooms or corridors, or desist from creating
a disturbance in said house, committee rooms or cor-
ridors, gently laid hands upon the plaintiff and
removed her from said house, committee rooms and
corridors thereof, using no more force than was neces-
sary, and this is the assault complained of in the
statement of claim herein.’ The question then
appears to be, assuming as the defendant alleges that at
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the times alleged in the statement of claim the plaintiff
was creating a disturbance in the House of Assembly,
in the committee rooms, and in the corridors of the
said House, whether or not the defendant could, after
requesting her to retire, legally remove her from the
precincts of the House, although the House was not
in formal session with the Speaker in the chair. Was
the conduct of the plaintiff, before and at the time she
was requested to retire from the corridors of the House,
such as to justify the language of the plea that “the
plaintiff was érea,ting a disturbance in the House of
Assembly, in the committee rooms thereof, and in the
corridors of the House ?

“ The evidence of the plaintiff relates first to the
occurrences during the session of 1901 which, for the
reasons stated by the learned trial judge, have no
relation to the question to be decided in this appeal.
As to the occurrences during the session of 1902,
when the alleged assault was committed, the plaintiff
says :

“¢I attended again at the session of 1902, 23th
February. I was in the hall near the glass door. I
met some of the members. Defendant there assaulted
me. IHe took me by the shoulders and violently shook
me and pushed me. He pushed me and tried to throw
me down stairs. He had been drinking. I could
smell liquor on his breath. I said to him—Ifyou
will leave me alone I will go out.” He did not leave
me alone. I was afraid of him and when he went to
open the door on Granville Street'I ran out the other
way to get rid of him. I was so much afraid of his
treatment that I never went there again.’

“ Cross-examined by Mr. Drysdale—~"‘ It is true that
formerly, on another occasion, I had called the Attorney
General a thief. Ihada quarrel with him. (Here the
witness got much excited.) Before I was assaulted
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the last time, one of the members from Cumberland
told me to wait and I could then see the members.
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Defendant said I could not speak to the members. On Honeer.

all occasions of my visits to the House I was there
about my property and my petition. I had formerly
been told by the Speaker that I must have justice done
me.’

“ It was with difficulty that the statements of the
plaintiff in cross-exaimination could be understood on
account of her rapid utterance. She volunteered many
statements not touching the issue with respect to her
petition, and the subject of that petition, which I was
obliged to prevent.

“During the cross-examination I learned that the
first assault of which the plaintiff had given evidence
without objection was barred by the statute which
was pleaded.

‘“ This was the evidence for the plaintiff.

“The defendant was then called and testified as
follows :

“‘In 1901 plaintiff met the Attorney General and
called him a rogue, thief and liar. Mr. Longley then
ordered me to put her out. She refused to go and I
took her by the arm and led her down stairs and she
went out. I did not use more force than was neces-
sary. I did not shake her, as she says. She frequently
came to the corridors twice a day,and every day some-
times. This was at both sessions. She intercepted
the members and talked very loud sometimes. She
screamed and on different occasions I had to stop it.

- The Speaker sent a message to me in the smoking
room. The House was not in session at the time I
put her out After the message I got from the Speaker
from his room, in the smoking room—(All evidence of
messages from the Speaker, or directions from the
Speaker or members is objected to.)—I asked her to go
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out and she went outside in the hall. The Speaker
then sent for me to his room and then I undertook to
use force. The Speaker had said ‘Go and put her
out!” She came back the next day after the second
assault. She had talked quite loudly and at first
when I had orders from the Speaker refused to go,
but afterwards went. She was in the hall when I
first took hold of her.’ .
¢ Cross-examined.—* This is not the first person I had
heard talking loudly. I had heard members talk
loudly while the House was not in session. I had the
orders, in 1902, of the Speaker’s messenger from the
Speaker's private room to remove plaintiff when I
first touched her, and then after that she broke away
from me. The Speaker sent for me. I was eight or
ten feet away from her when plaintiff talked loudly.
Could not say whether Speaker heard her. 1 was
acting on the Speaker's instructions in 1902. She
struggled a little. I put the same lady out in 1900
and 1901. Persons having business with members.
went where she had gone. The House was not sitting,
nor was there any committee sitting when I put plain-
tiff out in 1902, and the Speaker was in his own room
away from the place where the plaintiff was.’
- ““The Hon. Mr. Longley, the Attorney Greneral of the
province, and a member of the House of Assembly,
testified as follows:

“¢] am Chairman of Committee on Law Amend-
ments and was at the time of the affair in 1901. 1 was
in my own office and going to my desk to get papers
to take to committee room. Sitting at the desk plain-
tiff called out,—*thief, scoundrel, rogue.’ I paid no
attention to this on this day, and plaintiff was not
molested. On the next day when I went to'my desk
I paid no attention at first to the plaintiff, but on my
way to the committee room she followed me and kept
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This continued till the time of

wildly and loudly and

“ Oross-examined.—‘ I am a member of the Govern-

ment of Nova Scotia.

The plaintiff’s petition referred

to in the resolution in the Jo|1rnals in 1901 was before
the Government and we took no action on it.’

¢ Clifford Marriot, sworn :

“*‘I am the Speaker’s messenger.
I was present in 1902 at the place

four sessions.
where the affair occurred
defendant. Plaintiff was in
I saw her or defendant weni
been in the smoking room
and several members also.
session. After a while the
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quietly until she reached the hall.
and Payson let go immediately.
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I can’t have her bothering the mem-
I went and told Piirson and he spoke to her.

e said.‘the Speaker says
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on her arm and she went

She then resisted
‘When Speaker was
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1903 in the smoking room plaintiff was talking loudly.

g

Pavsox This was previously. After Payson let go and came
Hupser. into the corridor I went to the Speaker and he said ‘is
that woman out? 1 said ‘she is in the hall’ He
said ‘ why is she not out ¥ I said ‘ she would not go.’
He told me to tell Payson to come to him. He said ‘I
want to see him.’

“ Cross-examined.—‘I can’t say that the first order
was more than that she must go out. Plaintiff had
documents in her hands when in the smoking room.’

“ Frank Greenough sworn :

“ ‘] was present when defendant put plaintiff out. I
saw them go down the first stone steps. The Speaker’s
messenger said— (objected)—then to Payson that the
Speaker had given orders to put her out. He said ‘I
got orders from the Speaker to have you put out.” She
had been between the two doors. He took her by
the arm. One hand on her arm the other on her
shoulder, and they went down together. I did not see
Payson shake the plaintiff.’

“ Cross-examined.—*I did not see Payson attempt to
put her out on two occasions. I did not see the
occasion when she broke away. I did not see her go
down the steps.’

“ Mr. O’Connor objects (as the Attorney General had
given evidence) that he should address the jury. I
thought it was a question for the Attorney General
himself.

“The Attorney General addresses the jury in closing
for defendant. Mr. O’Connor closed for plaintiff.

“ All this evidence appears to lead to the inevitable
conclusion that the language used by the Attorney
General to describe the conduct of the plaintiff while
frequenting the precincts of the House is not in any
degree exaggerated. According to the contention of
counsel for the plaintiff there is no remedy for this
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kind of thing unless the House be in session and the
Speaker in the chair, and until the House be thus
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clothed with formal authority, anyone so disposed Housanz,

may invade the House and its committee rooms with"
impunity, till a formal resolution can be passed to
commit the offender for contempt. r

“ Chapter 20 of the Revised Statutes, (N.S.) sec. 18,
subsection b. enacts: ,

“‘That the House and committees and members
thereof respectively shall hold, enjoy and exercise such
and the like privileges, immunities and powers as
are from time to time held, enjoyed and exercised
by the House of Commons of Canada, and by the com-
mittees and members thereof respectively, and such
privileges and immunities shall be a part of the
general public law of Nova Scotia and taken notice of
judicially.’

“ And section 25, sub-section 5, makes assaults upon
or interference with officers while in the execution of
their duty a violation of the Act and .punishable
accordingly.”

At the trial a verdict was entered for -the plaintiff
and the damages assessed at $500. On appeal to the
full court, the Chief Justice was of opinion that the
verdict should be set aside and judgment entered for
the defendant while Mr. Justice Graham was in favour
of ordering a new ftrial. The other twdé judges,
Townshend and Meagher JJ. agreed with the trial
judge, and there being an equal division of opinion,
the verdict for the plaintiff stood.

Newcombe K.C. and McInnis for the appellant
referred to May on Parliamentary Practice (10 ed.) pp.
63, 69, 187 and 832 n; Comyn’s Dig. (5 ed.) vol. 5 p.
275 ; Bradlaugh v. Gossett (1) ‘

(1) 12 Q. B. D. 271.
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Loveit and Glyn Osler for the respondent, cited
Bourinot on Parliamentary Procedure and Practice p.
157; Landers v. Woodworth (2).

Tae CHIEF JUsTICE and SEDGEWICK J. were of
opinion that the appeal should be allowed and a new
trial granted.

Davies J.—This action was one brought to recover
damages for an assault alleged to have been committed
by the defendant the chief messenger of the Legislative
‘Assembly of the Province of Nova Scotia in removing, .
pursuant to the order of the Speaker, the plaintiff from
the smoking room and corridor of the House, and from
the stair-case leading up to the corridor. At the time
the plaintiff was so removed the House was not in
actual session, having adjourned for a short interval,
and the fact seems to have had much influence in
leading the learned trial judge and at least one of the
judges sitting in banc to the conclusions they reached.
It is much to be regretted that the report of the trial
and of the judge’s charge to the jury are so meagre.
Sufficient facts however appear to enable a conclusion
to be reached as to the legal rights of the respective
parties. : '

The plaintiff appears to be an an excitable and
rather erratic person who, in the years 1900 and
1901 prior to the year 1902 when the alleged assault
tried in this action was committed, had been forcibly
removed from the precincts of the House of Assembly
in the interest of order and decorum. In 1901 she had
violently and apparently without provocation attacked
the Attorney Greneral while he was engaged as Chair-
man of Committee on Law Amendments, calling him
a “thief, scoundrel, rogue” and the defendant, the

| (2) 2 Can. S. C. R. 158.
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chief messenger, had, at the Attorney General’s request, ljff

removed her from the building. In giving his evi- ?Af’ON
dence in the present action the Attorney General, Hosssr
after referring to this incident, stated that Davies?J.

o
i

she was obviously crazy. Became necessary to have plaintiff perma-

nently removed. She was in the corridor and around the House

continuously and became an intolerable nuisance. Talked wildly

and loudly and in excited state. This continued till the time of the
last removal.

There was no cross-examination of the Attorney
General on these points and no evidence was offered
by the plaintiff calling in question the learned gentle-
man’s statement. They stand uncontradicted and the
opinion as to the mental condition of the plaintiff
which they are calculated to make on the reader is
confirmed by the learned trial judge who in a note
to the plaintiff’s cross-examination reported :

It was with difficulty that the statements of the plaintiff in cross-
examination could be understood on account of her rapid utterances.
She volunteered many statements not touching the issue with respect

to her petition and the subject of that petition which I was obliged
to prevent.

The statement of claim in the action, which was
obviously prepared by herself and so stated in argu-
ment, goes siill further to confirm the impression to be
gathered from the evidence and the judge’s notes that
she was, to say the very least, an extremely erratic
and excitable personnage possessed with the impres-
sion that she was the victim of some cruel wrong
done to her in respect of an estate which she claimed
and supposed she had been deprived of in the Island of
Cape Breton by, as she alleged, the robbery of the
Attorney General and others. On appeal to the Supreme
Court of Nova Scotia from the judgment entered by the
trial judge for the plaintiff on the verdict of $500 given
by the jury, the court was equally divided, the Chief
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Justice and Mr. Justice Graham being in favour of
judgment being entered for the defendant or a new
trial being granted, while Mr. Justice Townshend and
Mr. Justice Meagher were in favour of maintaining
the judgment. Under these circumstances the judg-
ment of Weatherbe J. stood confirmed.

The legal questions in dispute are complicated by
being mixed with questions of fact, and as the jury
were not asked any questions but gave a general
verdict merely, it is somewhat difficult to determine
precisely some facts with reference to the House of
Assembly rooms, corridors and precincts, which it is
desirable if not absolutely necessary to know.

From the statement of counsel at the Bar and from
the record, however, it is plain that the House of
Assembly occupies the first floor to the eastward of the
staircase leading from the ground floor of the Provin-
cial Building, while the Legislative Council occupies
the western end of the same flat. A long corridor runs
from one chamber to the other and the legislative
library runs between both chambers and their rooms
and is common to both. Ishould not have supposed it
open to reasonable doubt that the corridor and all the

, rooms adjoining used and occupied by the members of
"the House as committee rooms and offices as well as

the Chamber itself were part of the precincts of the
House and equally so that the staircase leading up to
this corridor and up and down which members and
the public generally had to go to reach or leave the
House and the committee rooms, was a part of such
precincts. I cannot think that any one or number of
people could gather either in this corridor or on this
staircase and so conduct themselves as to hinder if not
prevent the carrying on of public business and justify
themselves on the ground that they were not within
the precincts of the House. I gather from the judg-
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ment of Mr. Justice Townshend that it was largely if
not altogether founded upon the ground that the plain-
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tiff at the time she was forcibly removed by the defen- Hupezr.
dant was in “ the general hall of the Provincial Build- ==

ing” and not “ within the actual precincts of the
House ” The learned judge goes on to say:

The alleged assault having taken place outside of that portion of the
provincial building exclusively assigned to and occupied during the
sessions by the members of the House of Assembly, it would seem
quite clear that neither the Speaker nor chairman of any committees
nor yet any member of the House had any authority as such to inter-
fere with plaintiff in entering or remaining in the halls leading to the
Assembly Chamber,

So far as “ the halls” which lead to and from the
public offices of the province and places other than the
Agsembly room are concerned, this may well be so,

but it cannot be so and is not, in ‘my opinion, so, as
" regards the staircase leading from the entrance on
Granville street up to the corridor of the House. If a
person was of such eccentric violent habits and con-
duct as made her presence an “intolerable nuisance "
which ought to be removed from the Assembly Room or
the working or Committee Rooms and their corridors,
can it be for a moment contended that she could safely
take her position at the head of the staircase up and
down which members must pass on going to or from
their Legislative Chamber or Committee Rooms and so
placed set alike the House and its officers at defiance?
As the necessary if not the sole immediate access to the
House of Assembly quarters I am of the opinion that
this staircase is a part of the precincts of the House
and just as much so as the corridor to which it leads
and from which and upon which the Assembly Cham-
ber and Committee Rooms open.

The learned judge appears entirely to ignore the
forcible removal of the plaintiff from the smoking
room which was charged as part of the assault and
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which was left to the jury without any specific instruc-
tions as to its being part of the precincts of the House
or as to the control which the Speaker could rightly
exercise there as against mere strangers. I am unable
to gather from the judge's charge to the jury
whether they were instructed on either of these points.
The question would appear 'to have been left entirely
at large.

Mr. Justice Meagher, who concurred in supporting
the judgment entered upon the verdict, seems to base
his judgment upon the right of the public as distinct
from the privilege or liberty of access to the Legisla-
tive Chamber and the Committee Rooms, which right
was not, in his opinion, to be
subject to the arbitrary whim or caprice of the Speaker or messenger

of the House, and so long as the public did not unduly interfere with
the freedom of public duties of Members or Committee.

But the defendant, while admitting that the public
have such access as a matter of license or privilege,
contends that it is a license or privilege merely
conceded by the House expressly or tacitly and
capable of being withdrawn or refused as occasion
requires. It is not contended by him that such right

~or privilege of access is to be “ exercised subject to the

arbitrary whim or caprice of the Speaker or messenger
of the House.” Nor was it argued at the Bar that in
ordering the removal of the plaintiff the Speaker acted
from any arbitrary whim or caprice. On the contrary
it seemed to be admitted that whether he acted legally
or otherwise his orders were given bond fide and after
he had personally seen and heard the plaintiff in the
smoking room and in the exercise of what he honestly
believed to be alike his right and his duty. The true
rule which must guide the Speaker and the officers of
the House in the exercise of their duty of preserving
order and decorum is, inmy judgment, correctly stated
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by Mr. Justice Graham in his able and clear judg-
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ment. His reasoning and the authorities he cites in Pavsox
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support of it are conclusive as shewing that the public Husuxr.

have access to the Legislative Chamber and to the g ;05

precincts of the House as a matter of privilege only,
and under either express or tacit license, which can
at any time be withdrawn or revoked when in the
interest of order and decorum it is judged to be neces-
sary. That withdrawal of license can either be gene-
ral as regards the whole public or special with respect
to individuals who make themselves so offensive as to
prejudice the proper conduct of public affairs com-
mitted to the Assembly or its Committees. It can ex
necessitate be exercised by the Speaker or officers ofthe
House in proper cases as against individuals offending
against the rules of order and decorum or interfering
with the proper discharge of their dutiesby members in
theintervals ofthe adjournments of the House between
its sessions, as well as by the House when actually
sitting. Any other rule would leave the Assembly
rooms, the meetings of committees or the work of the
members carried on during the adjournment at the
mercy of any individual or body of men who might
obtrude themselves into the Chamber or its Committee
Rooms and prevent the public business being carried
on. Of course I do not refer to any arbitrary or capri-

cious or malicious action on the part of the Speaker or .

his officers, but one which was a boné fide exercise of
what I consider to be a necessary power. In this
case, as I before said, Mr. Speaker’s order was not
alleged to be malicious, and in my judgment cannot
be said to be either arbitrary or capricious. The evi-
dence as to its having been well founded is to me
overwhelming. The plaintiff who had been several
times previously ejected from the precincts of the

House obtrudea herself into the smoking room where
28
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the Speaker and other members were (seethe evidence
of Marriott.the Speaker’s messenger) and the Speaker
gave orders that she should be removed. The defend-
ant, the chief messenger, in giving his evidence says:

She (the plaintiff) frequently-came to the corridors twice a day, and
every day sometimes. This was at both sessions. She intercepted
the members and talked very loud sometimes. She screamed and on
different occasions I had to stop it. The Speaker sent a message to me
in the smoking room. The House was not in session at the time I
put her out. After the message I got from the Speaker from his
room, in the smoking-room. * ¥ ¥ (All evidence of messages
from the Speaker, or directions from the Speaker or members, are
objected to.) I asked her to go out, and she went outside in thehall.
The Speaker then sent for me to his room and then I undertook to
use force. The Speaker had said ;"  Go and put her out.” Shecame
back the next day after the second assault. She had talked quite
londly and at first when I had orders from the Speaker refused to go,
but afterwards went. She was in the ball when I first took hold
of her. .
The jury should have been told that if they believed
the facts to be as related by the Attorney General and
the officers of the House and the other witnesses for
the defence the action of the Speaker and of the chief
messenger was justifiable. The plaintiff had no right
to remain in the smoking-room or the corridors when
ordered to leave, nor, in my opinion, had she any
right to remain against orders at the head of the stair-
case and so obstruct and interfere with and annoy
members while going to and from the Chamber or the
rooms. 1 think also the trial judge was wrong in
refusing to instruct the jury when asked by counsel
for defendant to do so
that if the plaiutiff was creating a disturbance in the smoking-room
the Speaker or any other member then there had a right to order her
removal.

At present and under the charge given to the jury
it cannot be ascertained for what the damages were
awarded, whether for expulsion from the smoking-
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room and the corridor, which were beyoﬁd any doubt
within the precincts of the House, or merely for expul-
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sion from the head of thestairway. Ido not think the Hopger,
learned trial judge was right in putting the arbitrary |, ==

limitation he did upon the powers and duties of the
chief messenger so far as they related to the preserva-
tion of order and decorum in the House and its pre-
cincts as pleaded in the 11th paragraph of the defence.
“This” he said

refers to a disturbance while the House and Committees were in
session which was not the case as to the last assault and therefore not
applicable.

There is'no law or reason justifying any such limita-
tion. The powers and duties of the officers of the
House with- respect to the preservation of order and
decorum within its precincts are as applicable to the
intervals of time of adjournments between the sessions
as to the sessions themselves. Since the decision of
the Judicial Committee in the case of Fielding v.
Thomas (1), afirming the constitutionalty of the Pro-
vincial Legislation affecting the powers and privileges
of the Legislature of the Province of Nova Scotia con-
tained in ch. 8 of the R. 8. N. 8, 5th series, many
judicial doubts upon these points formerly held have
been removed. The 20th section so far as it relates to
the assembly of the Province is as follows:

In all matters and cases not specially provided for by this chapter
or by any otherstatute of the Province the House of Assembly and the
Committees and members thereof respectively shall at any time hold,
enjoy and exercise such and the like privileges, immunities and powers
as shall for the time being be held, enjoyed and exercised by the
House of Commons of Canada and by the respective Committees and
members thereof, and such privileges, immunities and powers shall be
deemed to be and shall be part of the general and public law of Nova
Scotia and * # * be taken notice of judicially.

(1) [1896] A. C. 600.
2834
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Now the powers, privileges and immunities of the
House of Commons in Canada are practically the same
as those of the House of Commons in Great Britain,
although the distribution of the different powers of
maintaining order and decorum may be relegated to
different officials from those in England. Mr. May in
the Parliamentary Practice, 10th ed. 199, while defin-
ing the duties of the Sergeant-at-Arms, says they are
inter alia the maintenance “of order in the lobby and

passages of the House,” and at page 190

upon information that a man had assaulted a member in the lobby:
the Speaker directed the sergeant to take the offender into custody.

In the note to page 332 he says:

The area within the walls of thg Palace of Westminster compose the
Parliamentary precinets.

Applying these general principles and rules to the case
before us I cannot have any doubt that it was the
duty of the trial judge to have charged the jury that
the Speaker was within his rights when, after having
had an opportunity of forming a judgment upon the
manner in which the plaintiff conducted herself on
the occasion of the alleged assault in the smoking-
room of the House in 1902; and with his knowledge of
her previous history in offending against the order and
decorum of the Assembly, over which he presides, he
ordered the officials to remove her beyond the precincts
of the House. That it did not matter whether the person
to whom he instructed the carrying out of his orders
was the Sergeant-at-Arms, the chief messenger or an
ordinary messenger or doorkeeper. That the question
whether the Speaker acted maliciously or capriciously
in giving his order might perhaps in some cases be

. raised, but that in this case there was no evidence on

which they could find either malice or caprice. That
the precincts of the House embraced as well the
smoking-room and the corridor and staircase leading
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to it and the Assembly Room as the latter room itself,
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and that the powers of the officials of the Hounse could Pavsox
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be exercised as well for the preservation of order in Hyguzr.

the adjournments between the sessions as during the [

sessions, in all cases of course the question of bora
fides being pre-supposed but being open to adjudica-
tion, and, lastly, that the question whether the officer
had been guilty of excess in discharging his orders
was one peculiarly for them to decide..

I do not think that if the jury had been properly
charged upon these points they could under the evi-
dence have found for the plaintiff. I have not deemed
it necessary to call attention again to the several
authorities collected and reviewed by Mr. Justice
Graham in his judgment. I think they fully sustain
the position he took that the liberty of access which
the public has to attend the proceedings of the House
of Assembly and its Committees and to visit the pre-
cincts and rooms of the House is not a right but a
license or privilege capable of being revoked, and when
properly revoked as to any one leaving him or her a
trespasser and liable to expulsion as such. I fully
agree alike with his reasoning and his conclusion but
being of opinion that directing a judgment to be
entered for the defendant would be inconsistent with
what must have been the necessary findings of the
jury in reaching their general verdict I think the
appeal should be allowed with costs in this court and
in the court appealed from and a new trial granted,
the costs of the first trial to abide the event.

NzesBitr J. concurred in the judgment allowing the

appeal and ordering a new trial.

Kiruam J.—In my opinion this appeal should be.

allowed and a new trial granted.

avies J.
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I concur in the reasoning of Mr. Justice Graham as
to the plaintiff having no legal right to enter and
remain with the precincts of the Legislature. Primd
facie she would be there by license only. The evidence
establishes clearly that the place in which the alleged
assault took place was within those precincts and that
the acts complained of were done in removing the
plaintiff therefrom. '

While not prepared to say that in no case would a
member or messenger ,of the House of Assembly have
authority, mero motu, to remove an intruder behaving
in a disorderly manner or so as to endanger the peace
or safety of the members or officers of the Assembly, I
prefer to base my conclusion, in this instance, upon
the ground taken by the learned Chief Justice of Nova
Scotia. I think that the speaker, though not in the
chair, had the implied authority to direct the removal
of any person not having an absolute right to insist on
being within the precincts, whose conduct appeared to
him to be a disturbance of the peace, order or comfort
of those having such a right. And I think that this
authority was sufficiently pleaded.

As, however, there was some evidence of unnecessary
violence, there was a case to go to a jury under proper
direction, and the actipn could not properly have been
dismissed.

Appeal allowed with costs.

The appellant in person.
Solicitor for the respondent: F. B. Scott.
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CATHERINE TRAVERS AND ‘
BOYLE TRAVERS (PLAINTIFFS) } APPELLANTS ;

AND

THE RIGHT REVEREND TIM-)
OTHY CASEY; anp VERY REV-
EREND MONSIGNOR THOMAS
CONNOLLY, EXECUTORS OF THE
LAST wiLL oF THE RIGHT REV-
EREND JOHN SWEENEY, Dg- } RESPONDENTS.
CEASED, THE ROMAN CATHOLIC
BISHOP OF SAINT JOHN aNp
THE sSAID VERY REVEREND
MONSIGNOR THOMAS CON-
NOLLY (DEFENDANTS) «.ucvvvenrsanes |

ON APPEAL FROM- THE SUPREME COURT OF NEW
BRUNSWICK.

Corporation sole—Roman Catholic Bishop~—Devise of personal and ecclesias-
tical property—Construction of will,

The will of the Roman Catholic Bishop of St. John, N.B., a corpora-
tion sole, contained the following devise of his property :—
“ Although all the church and ecclesiastical and charitable proper-
ties in the diocese are and should be vested in the Roman
Catholic Bishop of St. John, New Brunswick, for the benefit of
religion, education and charity, in trust according to the inten-
tions and purposes for which they were acquired and established,
yet to meet any want or mistake I give and devise and bequeath
all my estate, real and personal, wherever situated, to the Roman
Catholic Bishop of 8t. John, New Brunswick, in trust for the
purposes and intentions for which they are used and established.”

Held, affirming the judgment appealed from (36 N. B. Rep. 229) that
the private property of the testator as well as the ecclesiastical
property vested in him as Bishop was devised by this clause and
the fact that there were specific devises of personal property for
other purposes did not alter its econstruction.

*PRERENT :—Sir Elzéar Taschereau C.J., and Sedgewick Davies
Nesbitt and Killam JJ.
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APPEAL from a decision of the Supreme Court of
New Brunswick (1) affirming the decree of the Judge
in Equity in favour of the defendants.

The only question to be decided in this case was the
construction of the clause set out in 'the head-note of
the will of the late Right Reverend Bishop Sweeny, of
St. John, N.B. The plaintiffs filed a bill in Equity for
a decree that the Bishop died intestate as to the real
and personal property which he owned in his private
capacity, the plaintiff, Catherine Travers, claiming the
same as his next of kin. The Judge in Equity decided
that there wae no intestacy and his judgment was
affirmed by the full court. The plaintiffs then took
an appeal to this court.

Pugsley K.C.and Quigley K.C. for the appellants.
This will was prepared by the testator himself but the
construction must be the same as if it had been written
by a lawyer. Thellusson v. Rendlesham (2).

The surrounding circumstances must be taken into
consideration in construing it. Webber v. Stanley (8).

(The learned counsel then referred to the evidence -
and admissions of the respondent shewing that the
testator was possessed in his private capacity of family
property and of real estate that was conveyed to him
for ecclesiastical purposes.)

These admissions and the evidence referred to shew
that the title to property intended for church purposes
was vested in the testator as an individual and it was
such property he had in mind when he wrote the
clause containing the general devise. He says in that
clause that all church property should be vested in the
Bishop in trust for church purposes and he bequeaths
all his property to the church in trust for such pur-
poses. He thus identifies the property conveyed to

(1) 36 N. B. Rep. 229. (2) 7 H.L. Cas. 429 at p. 519.
" (3) 16 C. B. N. S. 698,
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the individual but which should have been conyeyed
to the ecclesiastical corporation. See the rule of inter-
pretation laid down by Lord Westbury in Parker v.
Tootal (1), and Lord Selborne’s rule in Hardwick v.
- Hardwick (2).

The fact that the testator may have died intestate
as to the portion of his property claimed by the appel-
lants cannot be Finvoked against the construction
called for by thelanguage of the willand surrounding
circumstances. Webber v. Stanley (3) approved in
Smith v. Ridgway (4) ; Pedley v. Dodds (5) ; Slingsby v.
Grainger (6).

The heir at law cannot be disinherited except by

clear and unambiguous language. Ferguson v. Fergu-

son (7); Hall v. Warren (8).

Stockton K.C. and Barry K.C. for the respondents.
The disputes between the Bishop and his sister were
disposed of by the reciprocal deeds of partition, the pay-
ment of $2,000 to Mrs. Travers, the appellant, and the
releases from the appellants to Bishop Sweeny in 1894.
The release is to the Bishop as an individual; as
administrator of his father's estate; as a trustee of that
estate, if such relationship existed, and also as Bishop
of Saint John. These transactions took place in 1894.
The appellant, Mrs. Travers, had her share of her
father’s estate and the Bishop had his. REach could do
with her or his share as it seemed to them best. The
property then ceased to be property belonging to any
estate. Shortly after that, in April, 1895, the Bishop
made the will in controversy in this suit. Isitreason-
able to suppose he meant not his own estate, his indi-
vidual property, but property belonging to the church ¢

(1) 11 H. L. Cas. 143,
(2) L. R. 16 Eq. 168. .
(3) 16 C. B. N. S. 898.
(4) L. R. 1 Ex. 46,

(5) L. R. 2 Eq. 819,
+(6) 7 H. L. Cas. 273.
(7) 2 Can. S. C. R. 497,
(8) 9 H. L. Cas. 420,
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He was not making a will as Bishop of Saint John;
he could not will church property if he had so desired.
All such property by operation of law was continued
to his successor in the office of Bishop.

The court must avoid, if possible, giving any effect
to the argument that the Bishop intended to die
intestate, as to his individual property, and that the
true construction of the clause quoted must be con-
fined to church property, because he happened at the
time of his death to hold two or three unimportant
pieces of church property in his individual name. We
must construe the will and ascertain its meaning and
intent from the language used. The proper interpre-
tation of the language will give his intention.

The rule of construction, applicable to all wills, is
well settled and must dispose of this appeal as laid
down by Lord Wensleydale in Grey v. Pearson (1).
The ordinary sense of the words is to be adhered to,
unless that would lead to absurdity, repugnance or
inconsistency. A long list of cases from that time to
the present have followed that rule, the latest of which
is Inderwick v. Talchell (2). Practically the same rule
is laid down in Roddy v. Fz'tzg‘emld (3); and 4bboit v.
Middleton (4). The courts, if possible, should so con-
strue wills as to avoid an intestacy: Edgeworth v.
Edgeworth (5), per Lord Hatherly, at p. 40; In re
Redfern, Redfern v. Bryning (6); In re Harrison (7),
per Esher M.R.

The reason assigned by the testator for giving all
his property to his successor, even if incorrect, cannot
control a bequest actually made or power given. Cole
v. Wade (8); Holliday v. Overton (9); Williams v.

(1) 6 H. L. Cas. 61 at p. 106. (5) L. R. 4 H. L. 35.
(2) [1903] A. C. 120, (6) 6 Ch. D. 133
(3) 6 H. L. Cas. 823. " (7) 30 Ch. D. 390.

(4) 7 H. L. Cas. 68, (8) 16 Ves. 27.
. (9) 14 Beav. 467.
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Pinckney (1); Jarman’s 12th rule, vol. 2, (5 ed.) 841;
Ezx parte Dawes (2), per Esher M.R.

As to the doctrine of ejusdem genmeris, limiting the
operative words of the will by the preceding words,
the will can only apply to the testator’s individual
property, he could not will property not his own, and
the courts will disregard the doctrine when the effect
of regarding it would be to cause a partial intestacy
See Underhill and Strahan on Interpretation of Wills,
p- 21; Parker v. Marchant (3); Anderson v. Anderson
(4), per Esher M.R. If he intended his individual pro-
perty to go to his heirs-at-law, why did he not, by apt

"and plain words, say so? In this case the ordinary
grammatical meaning of the words used is large
enough and sufliciently explicit to devise and transfer
all the testator’s estate to his successor in office. Any
other construction would be straining the language
from its ordinary meaning and cause an intestacy,

which the courts, if possible, must avoid. The follow-

ing cases also support the contentions of the respond-
ents, viz.: Hodgson v. Jex (5); Shore v. Wilson (6);
Scalé v. Rawlins (7); Thellusson v. Rendlesham (3);
Lowther v. Bentinck (9); Leade'r V. Duﬁt‘j (10) ; Jones v.
Curry (11). :

The respondents also adopt the authormes and rea-
sons given in the judgments in the courts below, and
from these authorities and reasons, and the authorities
cited herein, contend that the judgment of the Supreme
Court of New Brunswick should be affirmed, and the
appeal dismissed, and with costs.

(1) 77 L. T\ 700. (6) 9 CL & F. 355 at p. 525.
(2) 17 Q. B. D. 275. (7) [1892] A. C. 342,
(3) 1 Y. &C. C. 290. (8) 7 H. L, Cas. 429.
(4) [1895] 1 Q. B. 749. (9) L. R. 19 Eq. 166.
(6) 2 Ch, D. 122. (10) 13 App. Cas. 294.

(i) 1 Swanst. 66, 72.
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Tae CuIEr JUusTICE —I have had communication
of my brother Davies's opinion and I agree in his
reasoning and conclusion I shared at one time in his
doubis, and I cannot say that I am yet thoroughly
satisfied that the testator intended to bequeath his
private property to the Church. But though the case
on the part of the appellant was as forcibly and ably
argued by Dr. Quigley as it could possibly have been,
yet he failed to convince me that the judgment
appealed from is clearly wrong. The testator would
have given nothing to the Church if his will is to be
construed as bequeathing only what really belonged
to it, and the devise of all iis estate real and personal
would be a devise of none of iis estate at all.

. SEpGEWICK J.—I am of opinion that the appeal
should be dismissed with costs. )

Davies J.—The question for determination in this

" case is the true construction of the general devise or

bequest in the will of the Right Reverend John
Sweeney, late Roman Catholic Bishop of St. John,
N.B. The clause reads as follows :

Although all the church and ecclesiastical and charitable properties
in the Diocese are and should be vested in the Roman Catholic Bishop
of St. John, New Brunswick, for the benefit of religion, education,
and charity, in trust, according to. the intentions and purposes for
which they were acquired and established, yet to meet any want or
mistake, I give and devise and bequeath all my estate, real and per-
sonal, wherever situated, to the Roman Catholiz Bishop of Saint John,
New Brunswick, in trust for the purposes and intentions for which
they are used and established.

The will was written by the Right Reverend gentle-
man himself, and it was admitted in the answer to the
bill filed praying for a declaration as to the meaning
of the will that, at the time it was written and also
when the testator died, several parcels of real estate
which should

I3
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Roman Catholic Church for the benefit of religion, education and TRT;V.éRS

charity

stood on the records in the name of Bishop Sweeney
personally.

I concur in the conclusion reached by the Equity
judge, Mr. Justice Barker, who heard the cause, that
there has {been no intestacy and that everything the
Bishop owned or possessed at his death,. and which
was not otherwise specifically devised in his will,
passed under this clause to the Roman Catholic Bishop
of St. John. I agree in general with the reasons for
his judgment given by that learned judge, but as I
entertained for a time grave doubts arising out of the
ambiguous language used at the close of .the clause
quoted above, I thing it desirable to add a few words.
The judgment of the Equity Court was confirmed on
appeal by the Supreme Court of New Brunswick and
this appeal is taken from the latter judgment.

In the able and exhaustive argument addressed to
us by Dr. Quigley, for the appellant, much stress was
laid upon the opening words of the disputed devise
although all the church and ecclesiastical and charitable properties
ete. ete., yet to meet any want or mistake.

It was said that these words had reference to two
subject matters only ; 1st, to the real estate, admittedly
standing in the Bishop’s personal name and which
should have stood in his corporate name ; and, secondly,
to certain personal property and effects used by the
Bishop in and about the services of his cathedral but
admittedly not his private property ; and it was argued
that the words were intended to rectify the “ want or
mistake” referred to in the clause and afforded a key
to and controlled the meaning of the general words
which followed. I cannot accede to this argument.
The utmost that can be said for the language used is

V.
CASEY.

Davies J.
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that it expressed, in a more or less ambiguous way,
reasons or motives which influenced the testator in
making the general disposition of his property which
followed. Standing alone however the words could
not be fairly construed as limiting to church proper-
ties only the generality of the succeeding devise. My
difficulties and doubts arose not out of the introduc-
tory words of the devise but of those at its close,
namely,

in trust for the purposes and intentions for which they are used and
established, . .

Were these descriptive of the property devised or only
a limitation upon the user of that property? What
did “they” refer to? The word could not, says the
appellant, refer to his own private estate whether real
or personal, for the language is quite inapplicable to
such properties, and being inapplicable the conclusion
must be that he was dealing only with the church
properties standing in his name or used by him in the
services of the church and to which the words were
applicable. But reflection has convinced me that
however inapt the language of the sentence may be
the meaning is sufficiently plain and that the words
are not descriptive of the property intended to be
devised but are simply a limitation upon the user of
that property, or, in other words, a trust. The word
“they” in my judgment, refers to the “church, eccle.
siastical and charitable properties in the diocese”
which in the beginning of the sentence he had declared
are and should be vested in the Roman Catholic
Bishop of St. John, N.B., for the benefit of religion,
education and charity. He desired to devise as well
the church properties standing in his personal name
as also his own private properties to his successor and
intended to impress upon them all the trusts for
religion, education and charity, upon which as he
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had declared in the opening part of the sentence, the
Bishop should hold all the church and ecclesiastical
and charitable properties. Difficulties may possibly
- arise in determining to which of the particular trusts
the private property of the Bishop embraced in the
general devising words should be subject, whether
for the benefit of religion or education or charity, and
in what proportion for each. But that his intention
was to devise and bequeath all he owned or possessed
at his death to his successor in the Bishopric, and to
and for the beneﬁt of the Roman Catholic religion,
education and charlty within the diocese, I am satisfied.
I think that intention sufficiently well expressed and
if the language does not leave a legal discretion suffi-
ciently broad to the devisee, then, any difficulties
arising out of the trusts must be disposed of as and
"~ when they arise on a proper application to the courts.
No such difficulties are before us for determination
now and once it is held that the words are not words
descriptive of the property devised and bequeathed but
are simply expressive of a trust we need go no further.
It was argued that the specific bequests of the
coupon bonds held by the testator to the Roman
. Catholic Bishop of St. John, for the special purposes
mentioned in the will, shewed that the general words
of the disputed clause did not include all of his per-
sonal estate and that the further bequests of $500 to
have masses
said for the benefit of his soul and the souls of his departed relatives
and $100 to one of his executors

in token of good will and on account of trouble he may have in the
execution of the will y :

confirmed that view. The argument is a legitimate
one to advance. But the fact that the bequests of the
coupon bonds was made for certain special trusts and
purposes set out in the will, shows that the testator’s
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intention was that these special bonds whatever their
amount (about which there was much dispute but no
evidence) should be applied only for the particular
objects specified by him and not generally

for the benefit of religion, education and charity in connection with
the Roman Catholic Church in his diocese.

He “earmarked” them accordingly. There is more
weight in the argument arising out of the other two
small bequests but looking at the purposes for which
they were made and the trivial amount of the bequests
I do not think they should be considered asin any
way altering the construction which otherwise should
be given to the words of the general devise.

Much learning and ingenuity were expended by
counsel in suggestions as to what, having regard to
the evidence, the deceased Bishop may or must have
intended. Inthe view,however, I take as to the mean-
ing of the disputed clause, all such speculations are of
no assistance. The distinguished prelate must be
taken to have meant what he said in his will, and that
meaning is the one, in my opinion, decreed by the
Court of Equity and confirmed by the Supreme Court
of New Brunswick.

I think the doubts and difficulties necessarily arising
from the use of language somewhat doubtful and
ambiguous in the will, and the great gain which must
follow from an authoritative decision of the highest
Court of Appeal in Canada as to the meaning of these
words, fully justified the appeal being taken and that
the costs should be paid out of the estate.

NzesBITT and Kinnaum JJ. concurred in the dismissal

of the appeal.
Appeal dismissed with costs.

Solicitor for the appellant : William Pugsley.
Solicitor for the respondents: John L. Carleton.
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THE PEOPLES BANK OF HALIFAX . 1904
(PLAINTIFF) ...oceeee v e v APPE_LLANT’ "Feb. 26,21,
*March 10.
AND —
RICHARD A. ESTEY (DEFENDANT)......RESPONDENT.
ON APPEAL FROM THE SUPREME COURT OF NEW

BRUNSWICK,

Sale of goods—Owner not in possession—Authority to sell—Secret agreement
—Estoppel.

The owner of logs, by contract in writing, agreed to sell and deliver
them to McK. the titlenot to pass until they were paid for. The
logs being in custody of a boom company, orders were given to
deliver them as agreed. E., a dealer in lumber, telephoned the
owner asking if he had them for sale and was answered ¢ No,
I have sold them to Me¢K.” E. then purchased a portion of
them from McK. who did not pay the owner therefor and he
brought an action of trover against E.

Held, affirming the judgment under ‘appeal (36 N. B. Rep. 169)
Nesbitt and Killam JJ. dissenting, that the owner having induced
E. to believe that he could safely purchase from MeK. could not
afterwards deny the authority of the latter to sell.

Held per Nesbitt and Killam JJ. that as there was no evidence that
the owner knew the indentity of the person making the inquiry
by telephone, and vothing was said by the latter to indicate that
he would not make further inquiry as to McK.’s authority to
sell there was no estoppel.

Held per Taschereau C.J. that as the owner had given McK. an
apparent authority to sell, and knew that he had agreed to buy
for that purpose a sale by him to a bond fide purchaser was valid.

APPEAL from a decision of the Supreme Court of
New Brunswick (1) reversing the judgment at the
trial in favour of the plaintiffs.

*PRESENT : —Sir Elzéar Taschereau C.J. and Girouard, Davies,
Nesbitt and Killam JJ.

(1) 36 N. B. Rep. 169.
99 [E%
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The facts of the case are stated by Mr. Justice Barker
in his judgment on the motion before the Supreme
Court of New Lrunswick as follows:

“ This case was tried before Mr. Justice Landry with-
out a jury and a verdict entered in favour of the plain-
tiff, for $2766.63. This is an action of trover brought
to recover the value of a quantity of logs sold and

- delivered by one McKendrick to the defendant, and -

of which the plaintiff claimed to be the owner. It
appears that, in the autumn of 1899, the bank made
certain advances to one George W. Upham to- enable
him to carry on his lumbering operations during the
following winter. Upham got out a quantity of logs
which in pursuance of an agreement made by Upham
with the bank, when obtaining the advances, were
hypothecated to the bank under section 74 of the Bank
Act. This hypothecating is dated April 20th, 1900,
and it assigns to the bank as a security for their
advances, which amounted in all to some $18,000,
upwards of three millions of sprucelogs free of all lien
except stumpage which logs were to be driven by
Upham to the Fredericton Boom in that spring. There
were some further advances made later on but that.

* fact is not important in this case. By a memo on the

hypothecation agreement, Upham authorized the bank
to sell the logs to any corporation, person or persons,

“either at private sale or public auction as to the bank

might seem meet. The logs were driven into the boom
as 'agreed and the bank, acting under the authority of
the Bank Act and Upham’s consent, on the sixteenth day
of July, 1900, entered into an agreement of sale of all
these logs with McKendrick, who was a lumber manu-
facturer residing at Fredericton and is so described in
the agreement. By the terms of this sale the bank
agreed to sell and deliver all these Upham logs to
McKendrick for the sum of $8.60 per M. sup. feet,



-VOL. XXXIV.] SUPREME COURT OF CANADA.

delivered through the boom and at the boom scale.
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and to pay for the logs as they were delivered. The Haurax

property in the logs was to remain in the bank until
the same were paid for, and the contract only extended
to and covered such of the logs as might pass through
the Fredericton Boom. :
“On the 18th day of July, 1900, the bank sent to the
boom company a written order -as follows: ‘Tlease
deliver to C. F. McKendrick all thie George W. Upham
logs passing through your boom during the season of
1901’ A similar notice was given by the bank to
Sewell, who has charge of the delivery of logs after
they have been rafted in the boom, to the various
owners. Acting under these instructions the boom
company and Sewell delivered these Upham logs to
McKendrick. For many years previous to this time
McKendrick had been in the business of buying,
- gélling and manufacturing lumber and, when this
sale was made, he was operating two mills in the
© vicinity of Fredericton, all of which the bank seemed
to be fully aware of. All of these logs were disposed
of by McKendrick but, out of the proceeds, he only
~ paid to the bank $10,000. The logs in question in this
suit are a portion of the Upham logs which the defend-
ant bought from McKendrick, and paid for. The pur-
chase was made in August, 1900, but, betore making it,
the defendant communicated with Mr. White, the
bank’s manager at Woodstock, who had the entire
 manazement of this whole matter, both with Upham
ahd McKendrick. The defendant says that some three
months before he purchased, he, by telephone, asked
Mr. White if he had the Upham logs for sale and he
replied ‘No, he-had sold them to McKendrick.’ -The
defendant says that having received this answer from

Mr. White he purchased from Mr. McKendrick. Mr.
29%

.
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White does not deny this conversation though he says
he does not recollect it. The defendant had heen
engaged in the lumber business all his life and was
thoroughly conversant with the method of getting
lumber to the booms, its rafting there and its delivery
to the owners afterwards. He heard nothing of the
bank having any claim on this lumber until some
eighteen months after he had purchased, when they
made a demand upon' him for it.”

The action was tried by Mr. Justice Landry without
a jury and resulted in judgment for the plaintiffs for
the value of the logs purchased by defendant from
McKendrick. A motion to the full court to have the
judgment set aside and judgment entered for defend-
ant or a new trial granted was successful and a judg-
ment was entered for defendant.

Connell K.C. and Carvell ~for the appellants. No
property passed to McKendrick until the logs were
paid for. Ez parte Crawcour (1); Farquharson Bros.
& Co. v. King (2); Forristal v. McDonald (8); 6 Am.
& Eng. Ency. of Law 2 Ed. pp. 440-1, 458

White did not wilfully mislead defendant even
assuming, of which there is no evidence, that he knew
it was defendant who made the inquiry by telephone;
there can, therefore, be no estoppel. Pickard v. Sears
(4) ; Freeman v. Cooke (5); Bell v. Marsh (6) ; Cdrrv.
London & North Western Railway Co. (1) ; Anidrews v.
Lyons (8) ; 11 Am. & Eng. Ency. of Law 2 Ed. p. 431.

Pugsley K. C. and Gregory K. C. for the respondent.
The bank having delivered the logs to McKendrick
without exacting payment in advance must be held
to have waived their right especially as they subse-

(1) 9 Ch. D. 419, (5) 2 Ex. 654.
(2) [1902] A. C. 325. (6) [1903] 1 Ch. 528.
(3) 9 Can. 8. R, C. 12. (7) L. R. 10 C. P. 307.

(4) 6 A. & E. 469. (8) 11 Allen (Mass.) 349.
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quently shewed a willingness to accept payment from 1904
time to time as sales were made. Cole v. North Western é’fg}l;Lg;
Bank (1) ; Pickering v. Busk (2) ; 6 Am. & Eng. Ency. HALIFAX
of Law 2 Ed. pp. 275-6. ¢

The bank are estopped by their representation to
defendant. West v. O'Leary (3); Spooner v. Cum-

mings (4).

ESTEY

TeE CHIEF JUSTICE.—The facts of this case appear
at full length in the opinions delivered by the learned
judges of the court a quo, now reported at page 169,
volume 36, New Brunswick Reports.

Either upon the ground taken by the Chief Justice
of New Brunswick, that McKendrick had full
authority to sell under the circumstances of the case
or, if he had not, upon the ground taken by the other
judges that the bank is estopped from now invok-
ing his want of authority, the bank’s action must,
in my opinion, fail, and this appeal be dismissed.
The dealings by the bank were such as to clothe
McKendrick with an apparent authority to sell and -
" convey. a good title to a bond fide purchaser, subject to
the condilion that the purchaser, or McKendrick
himself, should pay to the bank whatever amount of
the price of sale was sufficient to satisfy its advances,
the bank relying upon McKendrick for the fulfilment

of that condition. They knew that he bought to resell. '
~And White's answer that he had not the logs for sale,
because he had sold them to McKendrick, or in
other words, because McKendrick had bought them,
completes the evidence that McKendrick had full
authority to sell. When the bank put McKendrick
in possession for the very purpose that he should resell,
surely they cannot say that he had no power to sell to
Estey.

(1) L. R.10C. P. 354 (3) 32 N. B. Rep. 286.
(z) 15 East 37. (4) 151 Mass, 313.
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But, assuming that McKendrick had not that power,
the bank is estopped from now. availing itself of it. The
bank would now claim the benefit of a suppressio veri by
its manager, White, that would have misled any reason- .
able man, as it misled Estey. McKendrick, the bank’s
debtor. is insolvent and, if the bank could recover
against Hstey, it would be only because he was not
justified in believing that when White said that he
had sold to McKendrick, he, White, gave him to under-
stand that McKendrick had bought the whole interest.

Now, in common parlance, forany one to say that he
has sold his property, without adding a word more,
means that he has parted with all his interest in it.
The unfairness of mental reservations in the trans-
actions of ordinary business is so apparent that the -
courts do not view: them with favour.

This case is one, I might say, of res ipsa loquitur.
Estey was undoubtedly, in fact, misled by White.
There is no room for questioning his good faith in
purchasing from and paying McKendrick. It is by
wilfully not telling him: the whole truth that White
induced him to buy from McKendrick. White, it is
true, was not obliged to speak at all, but, when he did

© speak, he had no right to mislead Estey by telling

him what would reasonably induce any intending
purchaser to believe that if he wanted to buy he had -
to go to McKendrick. The question put by Estey to
White was one that he, White, must necessarily,
under the circumstances, as a fair inference of fact,
have known to be from an intending purchaser, who-
ever he was. The maxim memo plus juris transferre
potest quam se ipse habet, has no application where the
owner of goods has so lent himself to accredit the title
to another person. ’

In fact, T am strongly inclined to think that Whlte,
in answering Estey as he did, was prompted by his
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desire to get, in the interest of the bank, a purchaser
for these logs, expecting the bank’s advances to be
repaid out ofthe price of sale and trusting McKendrick
for it. Now that McKendrick has abused the confi-
dence White reposed in him, the bank would have their
loss fall upon Estey and make him pay a second time
the large amount he, bond fide, paid to McKendrick.
Their contention, to my mind, is untenable.

‘G1ROUARD J. concurred in the judgment dismissing
- the appeal with costs.

Davies J.—This was an action brought by the
plaintiff bank against Estey to recover from him the
“value of a quantity of lumber or logs purchased by the
latter from one McKendrick some two years before the

action was brought. Judgment had been entered by -

the trial judge in plaintiff’s favour for $2,766.68, being
the value of the logs, and this judgment, on appeal to
the Supreme Court of New Brungwick, was reversed
and judgment entered for the defendant. From the
latter judgment the plaintiff bank appeals to this
court. ) .

On some of the important questions involved in the
case the evidence is regrettably meagre, the parties at
the trial having assumed much which does not dis-
tinctly appear upon the record. The facts however
which, in my opinion, are sufficiently proved, and, if
proved, determine the issues in defendant’s favour, are
as follows : ‘

The bank, which was carrying on business in New
Brunswick and had an agency at Woodstock managed
by Mr. George White, became through its business
operations the owner of a quantity of logs known as
the Upham logs, on the St. John river. The defendant
Estey was and had been for a great many years a lum-
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berman carrying on business on the said river buying
and selling logs and sawing the same into deals .and
boards, etc. One McKendrick to. whom the bank
sold the logs (conditionally) was also a lumberman on
the St. John River,residing at Fredericton, and engaged
before and at the time he bought the logs from the
bank in dealing and trading in lumber and logs, and
known to the bank manager to be engaged, as stated
byhimin hisevidence, ¢ in buying and selling lumber ”
and had a very short time before leased a small saw mill
from the bank, on the bank of the river. At the time
of the sale by the bank to McKendrick, nothing was
said one way or the other as to the use he should put
the logs to, whether saw them up or sell them. A day or
two after the sale of the logs, White, the bank manager,
sent the boom company, in whose custody the logs
were, a written order to deliver to McKendrick

all the Upham logs passing through your boom during the season of
1900

and also sent a similar order to one Sewell, who had
charge of the delivery of the logs to their various
owners after they had been rafted in the boom. One of
the conditions contained in the contract of sale between
the bank and McKendrick was as follows :

The property in the said logs to remain in the Peoples Bank of
Halifax until the same be paid for.

Shortly after the sale to McKendrick was made,
Estey, who resided at Fredericton, on the St. John river,
telephoned to White, the bank manager at Woodstock,
with respect to these logs. The evidence with respect
to this vital conversation is exceedingly meagre. White
has no recollection of it at all and Estey’s version of it
is as follows :

- Q. Before purchasing from Mr. McKendrick did you have any com-
munication with Mr. White in respect of these logs 7—A. I did.



VOL. XXXIV.] SUPREME COURT OF CAN ADA.

Q. Will you state what the nature of that communication was I—A.
It was over the telephone. I asked Mr. White if he had the Upham
logs for sale, and he said, No, he had sold them to Mr. McKendrick.

Q. That is Mr. White, the Manager of the People’s Bank at Wood-~'

stock I—A. Yes.
Q. That was before you bought from Mr. McKendrick ?—A. Oh yes,

gometime before.

Q. Approximately how leng before —A. I would think no less
than three weeks before. _

Q. Having received this answer from Mr. White did you then pur-
chase the logs from Mr. McKendrick ?—A. I did.

A question was incidentally raised during the argu-
ment on the absence of any direct and positive
evidence that it was White who was at the other end of
the telephone when Estey asked the question. But I
think, as no such doubt was raised at the trial when it
could have been at once either confirmed or removed,
or in the court below, and as all the arguments had
treated the conversation as having taken place between
the real parties, White and Estey, who were known to
each other, that weight should not now be attached to
the question raised. 1think the only fair and legitimate
inference to be drawn from the evidence of Estey, above
quoted, and from his cross-examination on the conver-
sation, is that both parties knew to whom they were
speaking. ,

At the time Estey purchased the logs in question
from McKendrick, he gave him his acceptance for
the purchase money, $3,000, which on maturity was
duly paid- He was an innocent purchaser for value
and did not learn until long after payment that
the bank had any claim to the logs. The bank
had given its orders-to the boom master, and Sewell,
the tug master, to deliver possession of the logs to
McKendrick who was able to satisfy his purchaser,
Estey, on that point. It seems to me therefore that the
legal question is reduced to the construction which,
under the circumstances of the case, and bearing
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in mind the nature and character of the business
carried on by the several parties concerned, and the rela-
tions in which they respectively stood to each other,
ought to be put upon the telephone conversation.
When Estey asked White, the bank manager, the
question whether he had the Upham logs for sale the
latter knew he was being asked it by a man who was
and had been for years engaged in the lumber business
in buying and selling logs'and other lumber on the St.
John River. It was not thereforeto be assumed to be
a question asked from mere idle curiosity but a busi-
ness question asked by a business man for business
purposes ; and it seems to have been answered in the
same spirit by Mr. White, who not only gave a cate-
gorical answer that he had not the logs for sale but
went farther and volunteered the information that he
had sold them to McKendrick. Now here is a bank
dealing with two lumber merchants, both buyers and

- sellers of logs and other lumber, and known to its

Manager as such. The latter tells one of these mer-
chants, who asks whether he has certain logs for sale,
that he has not, that he has already sold them to the
other merchant. He was not asked to whom he had
sold them. He voiunteered that information. What

~reasonable conclusion ought Estey to have reached on

receiving that answer? Certainly, in my opinion, the
one that McKendrick was the real as well as the appa-
rent vendee possessing the ordindry power of sale which
attaches to an ordinary purchaser. It seems to me that
having velunteered to give Estey, a probable purchaser,
the information he did, White Wais bound if he intended
to act upon his strict rights to have warned Estey of
the secret reservation of property in the bank. When
he told him he had sold .to McKendrick he only told
part of the truth He must be taken to have known
what construction a reasonable business man, trading
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in lumber, would put upon such an answer, and im-
‘pliedly at the very least to have held out McKendrick
as a purchaser with power to resell. If the latter had
not been a buyer and seller of lumber; if he was merely
a mill-owner engaged in sawing logs into deals and
boards, such an implication would not necessarily
perhaps arise. But considering McKendrick’s known
business I cannot doubt that such an answer, followed
by the orders to the boom master to give him posses-
sion of the logs, amply justified the implication by
Estey that McKendrick had the property in as well
as the possesswn of the logs. :

I do not think any difference of opinion exists as to
the law governing the case although there are differ-
ences as to its application to the admitted facts and
the legal inferences to be drawn from them.

In The London Joint Stock Bank v. Simmons (1), Lord
Herschell says:

The general rule of the law is that where a person has obtained the
property of another, from one who is dealing with it without the
authority of the true owner, no title is acquired as against that
owner, even.though full value be given and the property be taken in

the belief that an unquestionable title thereto is being obtained, unless’

the person taking it can shew that the true owner has so acted as to mislead
him into the belief that the person dealing with the property had authority to
do so. If this can be shewn a good title i3 acquired by personal estoppel
against the true owner,

This is after all only an elaboration of the doctrine

‘laid down by Ashhurst J. in the well known case of
Lickbarrow v. Mason (2), where he says:

We may lay it down as a broad general principle that wherever one

of two innocent persons must suffer by the acts of a third he who
enables such third person to oceasion the loss must sustain it.

And see 6 Am. & Eng. Enc, p. 482. In Henderson

& Co. v. Williams (8), the present Lord Chancellor,

(1) [1892] A. C. 201at p. 215  (2) 2 T. R. 63.
(3) [1895] 1 Q. B. 521.
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Halsbury, adopts the language of Savage C. J. in Root
v. French (1), who in speaking of a bond fide purchaser
who has purchased property from a fraudulent vendee
and given value for it, says: l

He is protected in doing so upon the principle just stated that when
one of two innocent persons must suffer from the fraud of a third
he shall suffer who by his indiscretion has enabled such third person
to commit the fraud, A contrary principle would endanger the
security of commercial transactions and destroy that c¢onfidence upon
which what is called the usual course of trade materially rests.

In the later case of Farquharson Bros. & Co.v. King
& Co. (2), the same learned chancellor reaffirms his
adherence to the proposition of law as formulated
above by Chief Justice Savage, and remarks on page
332, in reply to those who challenge the accuracy of
the language used :

These words “who by his indiseretion * appear not to have made
much impression upon those who were commenting upon this matter ;

“and later on

of course it dépends on the sense in which you are to understand the
word “ enabled,” :
and then he goes on to illustrate the difference between
the conduct and language of one who acts and speaks
towards those to whom he owes a duty and towards
others to whom he owes none.

‘With the greatest possible deference to those of my
brethren-who take a contrary view from that which I
have stated, I have gone over the evidence most care-.’
fully and have reached the conclusion tersely expressed
by Mr. Justice Barker in his judgment in the court

below
that it would be little less than a frand to permit the plaintiff to set

* up a title to the property purchased superior to that of the defendant,

The appeal should be dismissed with costs.

Since writing the foregoing, I have had the advan-
tage of reading the judgment prepared by my Brother

(1) 13 Wend. 570. (2) [1902] A..C. 325.
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Nesbitt and I am glad to find that we agree as to the

law and differ only as to our appreciation of the facts,
and the legal inferences which should be drawn from
the evidence. ;

1
L]

Nespirt J. (dissenting)—The plaintiffs had made

advances to one Upham and obtained security under’

section 74 of the Bank Acton a quantity of logs stored
in a boom at Fredericton, N.B.

Subsequently Upham released all his 1nterest in the
logs to the bank and it became known that the bank
had for {sale the Upham logs. One McKendrick, on
the 16th July, 1900, became the purchaser of these logs
under an%agreement in the following language :

MEMORANDUM OF CONTRACT made this 16th day of July, A.D. 1900,
between the People’s Bunk of Halifax, of the one part, and Cyrus F.
McKendrick, of the City of Fredericton, Lumber Manufacturer, of the
other part. ~

The said People’s Bank of Halifax, having the right to.sell hereby
contracts and agrees with the said Cyrus ¥. McKendrick to sell and
deliver to him in the Fredericton Boom, all the logs cut, gotten or
purchased by George W, Upham, during the logging season of-1899-
1900, which logs are now chiefly in the limits. of the Fredericton Boom
and the balance are in the course of transit and bear the several marks
following :—XUX, MXU, GGU, ‘U?’; this sale to include all of the
said George W. Upham’s logs whatever marks the same may bear, and
all logs marked with any of the marks rendered, entered or recorded
with the said Fredericton Boom Co. by the said George W. Upham
for the season of A.D. 1900, at and for the sum of eight dollars and
sixty cents per thousand superficial feet, delivered through the boom,
boomage paid, regardless of size of logs, boom scale to be accepted.
And the said Cyrus F. McKendrick hereby purchases from the said
People’s Bank of Halifax all the said logs hereinbefore mentioned to

be delivered at the said Fredericton Boom at the price aforesaid of.

eight dollars and sixty cents per thousand superficial feet, and agrees
to pay therefor a3 the same may be delivered.

The property in the said logs to remain in the People’s Bank of
Halifax until the same be paid for,and thiscontract only to extend to
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and cover such of the said Upham logs as may pass through the said
boom.
(Signed,) PEOPLE’S BANK OF HALIFAX,
By G. A. WaITE, Manager,
Woodstock, N.B,
(Sigued,) C. F. McKENDRICK. .

McKendrick at the same time leased from the bank
a mill which Upham had been using intending appar-
ently to manufacture the logs into sawn lumber.
McKendrick also had another mill where he was
manufacturing lumber. On the 18th July, 1900, the
manager of the bank at Woodstock gave an order to
the Fredericton Boom Co. as follows:

‘WoobsTock AeENCY, July 18th, 1900,
Tur FREDERICTON BooM Co., Fredericton.
Please deliver to C. F. McKendrick all of the Geo. W. Upham logs
passing through your booms during the season of 1900.

(Signed,) PEOPLE’S BANK OF HALIFAX,
By G. A. WaIrg, Manager,
Woodstock.

And on the 13th of August McKendrick gave the
bank a cheque for $10,000 and the bank gave him a
release of 1,162,790 feet in the words and figures

following :
Woorsrock, N.B., August 13th, 1900.
Received from C. F. McKendrick the sum of ten thousand dollars
(%10,000) in full payment for one million one hundred and sixty-two
thousand seven hundred and ninety superficial feet of logs delivered to
him under the contract of sale of the Geo. W. Upham logs to
him. by the People”s -Bank of Halifax, which said number of feet of
unsawed logs are hereby released to him and -become his.property; the
first one million one hundred and. sixty-two' thousand seven hundred
and ninety superficial feet-of unsawed logs sawn by the said McKen-
drick to be considered as the logs hereby released.
(Signed,) PEOPLE’S BANK OF HALIFAX,
G. A. WHITE, Manager.
Mr. McKendrick was asked :
Q. Youn admitted and recognized to Mr. White that you could not
sell these logs without his release, didn’t you?—A. Well, I asked for
a release, yes.
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On the 9th August, Mr. Estey, defendant, pur-
chased from MecKendrick 821,702 feet of logs and
apparently about the time that the Upham logs were
for sale by the bank Mr. Estey says:

Q. Before purchasing from Mr. McKendrick did you have any
communication with Mr. White in respect of these logs I—A. I did.

Q. Will you state what the nature of that communication was?—
A, 1t was over thetelephone. I asked Mr. White if he had the Upham
logs for sale, and he said no, he had sold them to Mr. McKendrick.

Q. That is Mr. White, Manager of the People’s Bank at Wood-
stock 1—A., Yes.

Q. That was before you bought from McKendrick 7—A. Oh yes,
sometime before.

Q. Approximately how long before?- A. I would think not less
" than three weeks before.

Q. Having received this answer from Mr, White did you then pur-
chase the logs from Mr. McKendrick ?—A. I did.

And Mr. White in his examination says:

Q. Did you also inform Mr. Estey by telephone to the same effect
that the logs were sold to McKendrick 7—A. I don’t remeraber.

Q. You have no recollection one way or the other upon the sub-
ject 7—A. My impression is that I did not, because I don’t remember
him telephoning me about it.

Q. What you say is that your mind is a blank upon the subject of
his telephoning you at all %—A. Yes; I have no recollection.

Q. Therefore if we are able to prove that he did telephone you

.what you say is you do not remember?—A. If you prove he did, it

must be so ; but I have no recollection of it.
Q. But if it so your memory might be at fault 2—A. Yes.

The respondent referred particularly to a letter of
the 22nd September, 1900.

Woobsrock, N.B., Sept. 22nd, 1900.

C. F. McKENDRICK, Esq,
Fredericton. .

DEAR Sir—Yours of 21st received, and contents noted.

It would appear from your letter that you consider the matter of
payment to us of very secondary importance. I do not view it in
that light. If you have not disposed of more deals than we released
we may see our way clear not to demand payment before the 30:h inst,
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Please let me know by return mail the quantity sold and also the
amount you will agree to pay to us on September 30th.
Yours truly,
(Signed,) G. A, WHITE,
Manager.
And a turther letter of September 29th:

Woobstock, N.B., Sept. 29th, 1900.
C. F. McKENDRICK, Esq.,
Fredericton.

DEAR SIR,—You have again failed to make payment on Upham
logs as agreed. You must make payment not later than the 3rd. I
regret exceedingly having sold the logsto you. It seems very strange
that you would buy that quantity of logs and agree io pay cash as
delivered without having any idea where the money was coming from
to pay with.

As T have to go out of town on the 4th or 5th for several days I
must have payment made before that time.

Yours truly,
(Signed,) G. A. WHITE,
Manager.

And on November 16th:

Woobstock, N.B., November 16th, 1900,
C. F. McKEeNDRICE, Esq.,
Fredericton.

Dxrar Sir,—After seeing Mr. Richey of the B. of M. yesterday
afternoon, T did not have time to see you before taking the frain.

As «you have doubtless been informed we decided to let matters
stand until such time as you are able to get around and prepare a full
statement of your affairs, and that in the meantime if the deals,
boards and scantlings can be loaded and sent to 8t, John and there
held, to have that done.

What few logs are left, if you cannot get them sawed I hope you
will be able to place them where they will not be lost in the spring. I
forgot to get from you the name of owner of woodboat that took
deals to St. John, who deals were intended for, and where they likely
are at the present time, Please let me know.

I trust that you are continuing to improve and that when you get
around matters will be so arranged that you will be able to continue
your business, I am informed that Dibbles cannot do anything until
the 4th December, and as I understand it the B. of M. have no fight to

dispose of the mill at the present time,
Yours truly,

(Signed,) G. A, WHITE,
Manager.
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And on November 20th :
WoobsTook, N.B., November 20th, 1900.
C. F. McKeyprIcg, Esq.,
Fredericton. )

DEaRr S1R,—1I am in receipt of yours of the 19th inst., and note con-
tents. I trust you may continue to improve,

I have just received a telegram from Ruddick which reads as fol-
lows : “ Cushing stole from wharf scow J. 8. G. 4 States Bank of
Montreal owns deals. MeKean replevins deals for advances made on
same to McKendrick October 9th,” You will understand the deals
replevined by McKeans are not the same as referred to in re Cushing.

I may go to St. John to-night and if so will be at the Victoria to-mox-
row. In reference to the deals claimed by McKean I would like if
possible to get the name of scows, date of shipment, etc., and when
these deals were sawed.

You will understand that if these scows wers loaded out of the first
1,162 M. that you sawed out of the Upham logs we cannot hold them.
If they were not we can.

Will you try and be ready to give me the information to-morrow
in case I should ask you for it to-morrow from St. John. If I do
not please write me to-morrow afternoon, so that I will get it next
day. IfIgo to St. John will send youa p. . If I do not and you
have any important information write me at Victoria,

Yours truly,
(S1gned) G. A. WHITE,
Manager,

Mr. White in examination of these letters says:

Q. You were willing -to wait until he did dispose of the deals so as
to pay you ?—A. I thought when the deals were there we were com-
peratively safe and good for the money and a short dela.v wouldn’t
make much difference.

Q. Mr. McKendrick had two mills had he not 7—A. I ‘believe he
was running two mills that summer.

Q. One was called the Upham mill and a mill across the river
called the Robinson mill }—A. I believe so.

Q. And these logs he was sawing at both mills?—A, Yes I dis-
covered afterwards. I didn’t know it at the time. I didn’t know it
along in the summer,

Q. Can you tell me about what time in October you were there I—
A. It would be late in October.

Q. And you say that then the logs were substantlally all disposed
of #—A. Yes, I say they were most all gone, and the deals were there
he said were gone too. :
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And again he says:

I took it that he was disposing of what we had released, and he
distinctly told me—

Witness: I was not aware that he was disposing of any except
what we had released. * * * I was afraid that possibly he was.
He repeatedly told me previous to that that it was not being shipped.

The case was tried before Mr. Justice Landry and
apparently was adjourned for argument, and practi-
cally all the cases which were submitted to this court
were discussed before the trial judge whose judgment
is as follows :

After the attention and care I have given this case, and I feel I have
given it all the attention and care I can reasonably give it, I have
had some time to look at the evidence, which has been on my mind
since I heard it. I have arrived at the conelusion that I will have to
find for the plaintiff on both counts of the declaration and assess the
damages for the value of the lumber that was received by the defend-
ant, Mr. Estey, from the boom-master, or whoever represented the
boom-master, by the order of McKendrick, which would be $2,766.63.

I do not announce that decision, however, without expressing some
regret that an innocent person like Mr. Estey should be made to
suffer ; but still I find that the law of our country is.such with
circumstances and facts existing as I find them to exist in this case, I
have to give the verdict against him. In point of fact if my decision
had been the other way I would have said the same thing in reference
to the bank—regret the bank suffering, which would also be an inno-
cent party, the damages ; but under the law as I find it the plaintiffs
protected themselves better than Mr. Estey did, and therefore the
damages fall on him after he has already paid for the logs. I find the
law to be that and I find the facts such that I will direct the clerk to
enter a verdict on both counts for $2,766.63 for the plaintiff, ’

An appeal was taken to the Supreme Court of New
Brunswick and subsequently four propositions were
argued : ‘

1. That the appellant bank by the statement of its agent, Mr.
White, to the defendant that he had sold the Upham logs to McKendrick,
and by its conduct, is estopped from denying McKendrick’ right to
dispose of the logs and for claiming property in the logs on the bank.

2. The appellant bank waived its right to be paid for the logs on
delivery.

E



*
VOL. XXXIV.] SUPREME COURT OF CANADA.

3. The appellant bank:knew the logs were purchased by McKen-»
drick for the purpose of re-sale, and having delivered the logs to
McKendrick and clothed him with the possession and ostensible right
to sell, any secret reservation of title or property in the bank would
" "be fraudulent and void as against an innocent purchaser for value.

4. That the logs sold by McKendrick to the respondent were
included in or were part of the logs released by the bank upon pay-
ment of the $10,000, .

Judgment was delivered by the court composed of

Tuck C.J., Hanington, Barker, McLeod, Gregory and
Landry JJ. All were in favour of the defendants
with the exception of Mr. Justice Landry. .
" T have stated the facts at some length because the
case seems to me to be one of considerable importance.
I have examined all the authorities cited and many
others, and it seems to me that the court below has
erred in its application of the decisions.

I think the better plan is to see what were the
rights as between the parties themselves and then see
how far the rights of the bank had been displaced by
anything that occurred. I think it is clear on the
facts that I have stated, that the intention of the par-
ties-was that the logs should be delivered to McKen-
drick without the bank insisting upon payment as a

condition precedent to the delivery, but that it was
intended that McKendrick should get.possession of,

the logs, the property of the logs to remain in the
bank until payment was received. Such a transaction
is, in the absence of statutory enactment, a perfedtly
valid and binding omne. It is quite competent for
parties to make such an agreement as that an unpaid
vendor may reserve property in geods sold, the passing
of the property being in either case a matter of intention
which can be controlled by theé contract of the parties,
and it is equally law, now too well settled to admit of
dispute, that upon. a sale and delivery of personal
estate on condition that the title is not vested in the
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1904  vyendee until the purchase money is paid, the vendor

Provims may recover the property from an innocent third person
%ﬁf&i obtaining title from such a vendee, assuming the
By, vendor is guilty of no conduct which as between him
- and the bond fide purchaser disentitles him to enforce

Nesbitt J, ]

" ——  his remedy. It is equally well settled that, apart from
statute, entrusting a person with possession of goods
does not constitute a holding of such person out as
entitled to dispose of them, and that at common law
no man can give a better title to his personal property
than he himself has, with the engrafted exceptions
that if the sale was a sale in market overt, or if it was
a sale made to one engaged in the daily traffic of goods
in small quantities; such as a shopkeeper who resold,
then the sale to a bond fide purchaser was good, the
principle apparently being that if one puts another in
the possession of goods for the very purpose as the
vendor must be aware of the vendee retailing them to
the general public. then such a disposition is repug-
nant to the retention in good faith of a property in the
goods, and the vendor can not claim as against a bond
Jide purchaser of the goods in such case that the pro-
perty has not passed. Such also are cases of giving
possession and apparent title to sale agents or factors.
Can it be pretended -here that this transaction comes
within such an exception? As between the parties
clearly it was not sointended. McKendrieck admits that
the parties to the document assumed that if he proposed
making any sale of sawn lumber obtained from the
logs that he should get that quantity released and the
draft or cheque received in payment handed to the
bank in exchange for the release. 1 cannot see that
this transaction differs at all in principle from the
daily transactions under section 74 of the Bank Act
and which are well known throughout this country.
It has been deemed in the public interest that banks




VOL. XXXIV.] SUPREME COURT OF CANADA.

should be allowed to make advances to their custom-
ers to enable them to get out logs, and when the logs
were gotten out that the bank should receive security.
It is not necessary to register and under such security
the bank retained a title in the logs and any lumber
manufactured therefrom, and the practice has grown
up to the extent of millions of dollars per annum. The
lumberman making a sale of the lumber ships same to
. the order of the bank, and the bill of lading is held by

the bank until it receives either a draft or cheque in

payment. It is perfectly apparent, not only from
McKendrick’s evidence but the letter from the bank
relied on by the defendant, which I quoted above,
that the intention was to send deals, boards and scant-
lings to St. John, there to be held, meaning, to be held
to the order of the bank, otherwise the letter would
~ have no meaning.

I think this entirely disposes of the second and thlrd
contentions of the plaintiff, and but for the telephone
conversation, to be hereafter referred to, the bank would
have had a perfect right to follow the goods as has
been done in numerous cases in the reports and recover
them from a party who had not the title; in other

words, that Estey could receive no better nor higher

title than McKendrick had. ,

I do not think there is anything in the fourth con-
tentivn as it is perfectly plain that what was intended
was that a certain quantity of deals, to the extent of
about 1,000,000 feet, were to be released, and that what-
ever lumber was first cut from the logs should be
applicable to this, and that no other property was
~ intended to be released.

This brings us now to the consideration of the so-
called estoppel by the telephone conversation. In my
opinion this question must be found in favour of the
bank. In the first place there is no evidence to shew
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that White was aware who the person was who was ask”
ing the question, and while it may be said that it is fair
to assume upon the evidence that White did probably
understand that it was the defendant who was asking
the question, I think the surrounding circumstances
must determine the question of an estoppel. The bank
had the Upham logs for sale. Various parties had been
inquiring as to the purchase. Two or three days
before the bank had disposed of them to McKen- -
drick, giving him at the same time a lease of a mill, as
I pointed out, with the apparent intention that they
should be sawn into lumber. At any rate all this
shows is that a person called up to know if “ the bank ”
had the logs for sale. It is not shown that White had
any reason to suppose that the question was directed
to anything more than that point, and his answer,
“ No, the logs have been sold to McKendrick” to my
mind only points to a statement of fact that the bank
had put it out of its power to sell the logs. There is
no suggestion that the person inquiring gave, any
indication that he was making any inquiry except for
the purpose of ascertaining whether the bank was still
in a position to make a sale. There was nothing in
such a simple inquiry to lead any reasonable man to
suppose that under the circumstances McKendrick
was likely to be applied to for the purchase of the logs,
or, as I have before pointed out, that McKendrick, if
he was applied to, would in any sense attempt to deal
with the logs without obtaining a release from the
bank as he did in the case of a sale to the Bank of Mon-
treal. Had anything been said by Estey to indicate
to manager of the bank that he was likely to pursue
the inquiry further and to go to the person to
whom the logs had been stated to be sold, I think
then and then only would an estoppel have arisen
had the manager failed to point out” that although
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he had said that he had sold them to McKendrick
that he still retained an interest in them by way
of vendor’s lien. The very nature of estoppel means
that a person has misled another; that he in good
faith ought to be precluded from setting up that a
certain state of facts existed because he has asserted
by his language or conduct the contrary to a person
who, be had reason to suppose or believe, would act
upon his statement or conduct, or that the person
could reasonably believe that it was meant to be acted
upon. I think the best statement of the law that I
‘have seen is to be found in 11 Am. & 'Eng‘. Ency.,
. (2 ed.) at page 431. It is stated that

to constitute an estoppel it must be shewn that the person sought to be
estopped has made an admission or done an act with the intention of
influencing the conduct of another, or which he had reason to believe
would influence his conduct, inconsistent with the evidence he pro-
poses to give, or the title he proposes to set up. It appears however
to be the prevailing rule that it is not essential that the conduct
creating the estoppel should be characterized by an actual intention
to mislead and deceive. If, whatever a man’s real intention may bes
he so conducts himself that a reasonable man would take the act or
representation to be true, and believe that it was meant that he should
act upon it, and he did act upon it as true, the party making the
representation will be precluded from contesting its truth.,

I may say that this goes further in favour of the
defendant than any of three celebrated rules laid down
by Brett J. in Carr v. London and Northwestern Ratlway
Co. (1) at pages 816-8117, which are as follows :

One such proposition is, if & man by his words or conduct wilfully
endeavours to cause another to believe in a certain state of thing which
the first knows to be false, and if the second believes in such state of
things, and acts upon his belief, he who knowingly made the false,
statement is estopped from averring afterwards that such a state of
things did not in fact exist. L L

Another recognized proposition seems to be that if a man, either in
express terms or conduct, makes a representation to amother of the
existence of a certain state of facts which he intends to be acted upon

(1) L.R. 10C. P, 307.

451

1904
L e
ProrLES
BANK oF
Havirax
.
EsTEY.

Nesbitt J.




452

1904
Sy
ProrLES
BANEK oF
HAvirAx
V.
Estry.

Nesbitt J.

SUPREME COURT OF CANADA. [VOL XXXIV.

in a certain way, and it be acted upon in that way, in the belief of the
existence of such a state of facts, to the damage of him who so believes
and acts, the first is estopped from denying the existence of such a
state of facts, .

And another proposition is that if a man, whatever his real mean-
ing may be, so conducts himself that a reasonable man would take his
conduct to mean a certain representation of facts and that it was a
frue representation, and that the latter was intended to act npon it in
a particular way, and he with such belief does act in that way to his
damage, the first in estopped from denying that the facts were as
Tepresented. ‘

I think the evidence fails as to both * knowledge
and intent” which are essentials to estoppel. I quote
as most applicable the observation of Parke B. to
counsel in Freeman v. Cooke (1).

You do not mean to argue, that, if a person makes a misstatement,
without any intention that another party should act upon it, and
when he could not expect that another party would act npon it, that,

in such a case, he is bound ?

I think that the defendant has failed to bring him-
gelf within the rule and that the plaintiff bank is
entitled to recover the sum found by the trial judge
together with costs in all the courts.

Kuzaym J. also dissented from the judgment of the
majority of the court for the reasons stated by
Nesbitt J.

Appeal dismissed with costs.

Solicitor for the appellant: A. B. Connell.
Solicitor for the respondent: A. J. Gregory.

(1) 2 Ex. 654, 660.
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ANNA L. WHITING (DEFENDANT)...... APPELLANT; 1904
. *Feb. 29.

AND *March. i0.
ADRIEN BLONDIN AND OSCAR .=
DAOQUST (PLAINTIFFS) .............. | NESPONDENTS.

ON APPEAL FROM THE SUPERIOR COURT, PROVINCE OF
QUEBEC, SITTING IN REVIEW AT MONTREAL.

Contract—Condition precedent— Right of action.

In a contract for the construction of works, it was provided that the
works should be fully completed at a certain time and that no
money should be payable to the contractors until the whole of °
the works were completed. Inan action by the contractors for
the full amount of the contract price, the trial judge refused
leave to amend the claim by adding a count for quantum meruit ;
found that the works were still incomplete at the time of action ;
but entered judgment in favour of the plaintiffs for a portion of
the contract price with nine-tenths of the costs, The defendant
alone appealed from this decision and the trial court judgment
was affirmed by the Court of Review.

Held, reversing the judgment appealed from, that, as the whole of the
works had not been completed at the time of the institution of
the action, the condition precedent to payment had not been
accomplished and the plaintiffs had no right of action under the
contract.

APPEAL from the judgment of the Superior Court,
sitting in review, at the City of Montreal, affirming
the judgment of the Superior Court, District of Saint
Francis, which maintained the plaintiffs action, to the
amount of $8,791.71, with costs. ‘

The questions at issue on this appeal are stated in
the judgment of the court, delivered by His Lordship,
Mzr. Justice Girouard.

*PRESENT : — Sir Elzéar Taschereau C.J. and Girouard, Davies,
Nesbitt and Killam JJ.
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Lafleur K. C. and Cate for the appellant.
Belcourt K.C. and Panneton K.C. for the respondents.

The judgment of the court was delivered by :

G1ROUARD J.—On the 26th March, 1900, in the City
of ‘Sherbrooke, the firm of A. Blondin & Co., plumbers
and gas fitters, at St. Hyacinthe, undertook to perform
certain work of plumbing and heating in a certain
building of the appellant then in course of construc-
tion in the City of Sherbrooke. The work was stipu-
lated to be finished on the 1st July, 1900 ; the price as
stipulated for the plumbing job was $1,500, and for the

_ heating $4,000. Two contracts were signed contain-

ing about the same clauses, especially as to the com-
pletion and pdyment of the work. In the plumbing
contract the respondents agreed

to furnish all the labour and material for a first class plumbing job al
complete,

accordi'ng to certain plans and specifications fully set
out. The price of $1,500

was to be paid when the work is all completed satisfactorily to said
Whiting. :

Finally the two following clauses are to be found in
the plumbing contract:

All work to be completed and tested by July 1st, 1900, any work on
this contract left undone after that date shall be deducted from our
contract price, twenty dollars per day for each and every day, and
retained by said Whiting as liquidated damages and the same shall be
satisfactory to us. * * )

Should the contractors not complete this contract, that is, fail so to
do, they shall then pay to thesaid Whiting one thousand dollars within
thirty days from such failure for damage she will have sustained
thereby.

In the heating contract the respondents agreed

to furnish all labour and material necessary for a first class heating
apparatus to heat the entire building
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according to certain plans and specifications fully set
out. The respondents guaranteed to heat the whole
building to seventy degrees Far. when the temperature
would be ten degrees below zero, and that

they shall not receive any pay on this contract until the work is all
completed to the satisfaction of the said Whiting.

It was also understood between the parties

that the price agreed upon by the said contractors will be $4,000, to
to be paid when all such work is completed, not any pay before the
completion of all this contract,

The following clauses are also to be found in the
heating contract :

The contractors hereby agree to commence working on said contract
within eight days after signing this contract, also to complete all said
contract by the first day of July, 1900, that is to say all work above
basement. Should the said contractors fail to complete any of the
contract above basement by that date, then the said contractors shall
pay to the said Whiting twenty dollars per day for each and every
day the said eontract remains incomplete, and the said Whiting shall
deduct such from the contract price and retain such as liquidated
damages. ’

All work on this contract in basement must be completed by July
1st, 1800, if not, the same forfeit by the contractors, twenty dollars
per day, shall be made by them from their contract price. * *

Should the contractors not carry out their part of this contract,
that is, fail to complete, they then, within thirty days, shall pay to the
said Whiting one thousand dollars for damages that she has sustained
by them not fulfilling their contract.

The work was not completed on the first July, 1900,
and in fact late in the fall, on the 10th November,
1900, and on the 15th December of the same year, the
respondents were protested and requested to complete
their work, giving particulars at the same time.

On the 1st February, 1900, the respondents sued the
appellant for the full contract price of the two jobs,
and also for certain damages, alleging that they were
complete and that any defect or delay in the comple-
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tion of the work was due to the fault of the appellant
and her agents.
The appellant met this action by referring to the above

Girouard J. Clauses of the contract and that as the respondents had

not completed their work no action had accrued to them
for any part of the price money and that the action
taken was premature, reserving to herself a right to
recover such damages as the respondents might be
liable for. At the closing of the enguéte, the respond-
ents moved to amend their declaration by adding a
count for quantum merwit which was rightly refused
three days later.

Finally on the 21st March, 1902, after a voluminous
enquéte covering over a thousand pages of the printed
case, Mr. Justice Lemieux, who heard and saw the
witnesses, found that the respondents had not com-
pleted their work and proceeded to deduct from the
contract price, first, the sum of $1200 from the price of
the heating apparatus contract, and' one hundred
dollars from the price of the plumbing contract, and
finally condemned the appellant to pay the sum of
$3,791.71 with interest and costs, the appellant paying
nine tenths of the cost of enguéte. The learned judge
has left no notes of his judgment, but his formal judg-
ment is fully motivé. I extract from it three considér- -
ants bearing upon the point which is the ground for
our judgment :

Considérant que les-dits Demandeurs, bien que diment requis par
protét de compléter le dit contrat et de poser la quantité additionnelle
tuyaux requise par les spécifications qui faisaient partie du dit contrat,
ont refusd de ce faire et que la Défenderesse avait le droit de faire
compléter le dit contrat et de retenir sur le prix arrété entre les parties
le cofit additionnel! de travaux de complétion. * ¥ °

Considérant que telle somme de douze cents piastres doit &tre
déduite de celle de trois mille six cents piastres, montant reclamé par

les demandeurs, en vertu du dit contrat laissant en leur faveur une
* balance de deux mille quatre cents piastres qui est la valeur des tra-
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vaux de posage du dit appareil de chauffage, faits par les demandeurs,
‘prouvée par nombre de témoins et non contredite par la défence * *
Considérant, néanmoins, cemme le disent plusienrs témoins, les
nommés Lamarche et Ballentyne, qu’il est inévitable dans les grands
contrats de cette nature, que quelgues pidces de plomberie ne soient
pas quelque peu défectuenses et incompldtes et qu’il y a lien pour
éviter de nouvelles litigations entre les parties, et.ce bien que le mon-
tant n'en ait pas été parfaitement déterminé par la preuve de retran-
cher et déduire sur la somme de quinze cents piastres, montant du
dit contrat pour travaux de plomberie, celle de cent piastres pour la
.réparation ou complétion de certaines pitces de plomberie incomplétes
ou défecteuses ete.

The appellant appealed from this judgment to the
Court of Eeview in Montreal, which, on the 18th June,
1903, purely affirmed the same with costs. (Tasche-
reau, Loranger and St. Pierre JJ.)

The appellant now appeals from that judgment to
this court. ‘

That judgment establishes beyond doubt that the

work contracted for by the respondents, either for,

heating or plumbing, was not completed ‘when they
took their action. In fact the evidence shews that
it was so completed by the appellant after the institu-
tion of the action. The respondents cantniot complain
of this judgment as they did not appeal from it and
they are consequently found in default within the
terms of the contract. As we read the contract the full
completion of the work was a condition precedent or
suspensive of the payment of any money wunder
the contract and wuntil it is accomplished the re-
spondents have no action; such is the well settled
jurisprudence of Quebec: Bend:r v. Carrier (1)in 1887;
Saumure v. Les Commissaires d Ecole de St. Jerome (2),
in the Court of Review, in 1~88; Stanton v. La Com-
pagnie du Chemin de Fer Atlantique Canadien (3), in
1891, in the Court of Queen’s Bench, and The Royal

(1) 15 Can. 8. C. R. 19, (2) 16 R. L. 214. \
(3) 21 R. L. 168,

’
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Electric Co. v. The Corporation of the City of Three
Rivers (1) in 1894, in this court.

We fully realise the desire of the learned judge to
put an end to a very expensive litigation, but to do so
there must be a proper issue between the parties, that

' is, an action by one or other of the parties to have the

various accounts and claims between them adjusted
and settled after the completion of the work. Two
witnesses were examined to establish the value of the
work ‘remaining to be done, but this was done only
incidentally in support of the allegation of the defence
that the work had not been completed. The evidence
was never intended to establish the claim of the
appellant for expenses in ﬁnishiﬁg the work or liqui-
dated damages under the contract.

The appeal is, therefore, allowed with costs in all
the courts, sauf recours.

Appeal allowed with costs.
Solicitors for the appellant : Cate, Wells & White.

Solicitors for the respondents: Panneton & Leblanc.

(1) 23 Can. 8. O. R. 289.
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CITY OF MONTREAL (PLAINTIFF)....APPELLANT;
AND

THE MONTREAL STREET RAIL- R
WAY COMPANY (DEFENDANTS).. { oo ONDENTS.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Municipal franchise—Operation of tramway—Suburban lines—Earnings
outside municipal limits—CQonstruction of contract—Payment of per-
centages— Blended accounts—Estimation of separate earnings.

The City of Montreal called for tenders for the establishment and
operation of an electric passenger railway, within its limits, in
accordance with specifications and, subsequently, on the 8th of
Mareh, 1893, entered into a contract with a company then opera-
ting & system of horse tramways in the city which extended into
adjoining municipalities. The contract granted the franchise for
the period of thirty years from the '1st of August, 1892, and one
of its clauses provided that the company should pay to the city,

. annually, during the term of the franchise, * from the 1st of
September, 1892, upon the total amount of its gross earnings
arising from the whole operation of its said railway, either with cars
propelled by electricity or with cars drawn by horses ? certain
percentages specified, according to the gross earnings from year to
year. Upon the first settlement, on the st of September, 1893,
the company pald the percentages without any distinction
between earnings arising beyond the city limits and those arising
within the city, but, subsequently, they refused to pay the per-
tages except upon the estimated amount of the gross earnings
arising within the city., Inan action by the city to recover the
percentages upon the gross earnings of the tramway lines both
inside and outside of the city limits ;
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Held, reversing the judgment appealed from, the Chief Justice and -

Killam J, dissenting, that the city was entitled to the specified
percentages upon the gross earnings of the company arising from
the operation of the tramway both within and outside of the city
limitas, .

*PrEgENT :—Sir Elzéar Taschereau C.J. and Girouard, Davies,
Nesbitt and Killam JJ,
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s APPEAL from the judgment of the Court of King’s -

omyor  Bench, appeal side, afirming the judgment of the
Mo EaL Superior Court, District of Montreal, by which the

Streer  plaintiff’s action was dismissed with costs. ‘
Rwar. Co- Phe questions at issue on the appeal are stated in

‘the judgments now reported.
Atwater K. C. and Ethier K. C. for the appellant.
Campbell K. C. for the respondents.

TeHE CHIEF JusTiCE (dissenting.) —The amount
involved in the controversy between these parties is a
very large one, for the determination of the case
will affect not merely the sum now demanded by the
appellants in the present action for the years 1898,
1894, 1895 and 1896, but also the amounts to be paid to
them by the respondents under the thirty years’ con-
tract in question for the other twenty-six years of its
duration.

As correctly stated by the appellant in the factum,
the whole controversy wupon this appeal is as to
whether the appellant is entitled to the percentage
in question upon the whole earnings of the respond-
ents or only upon those which the respondents earn
and collect within the city limits.

I am of opinion that the appellant is entitled to claim
percentage exclusively upon what the respondents earn
and collect within the city limits, and that the judg-
ment of the Court of Appeal in that sense should be
affirmed. ‘

It appears from the contract itself that tenders had
previously been called for by the appellant for the
building and operation of a street railway in the
City of Montreal. The appellant had no powers outside
of the city, and did not intend to contract in any way
for anything to be done outside of the city limits, And



VOL. XXXIV.] SUPREME COURT OF CANADA.

it clearly did not doso. The by-law of the city council
(which has to be read as forming part of the contract)
and the contract itself, provide for a passenger rail-
- way in the streets mentioned in the schedules’ thereto
(sec. 12 of contract, sec. 48 of by-law) within the city
limits. Not a single’ clause of either the contract er
the by-law has or could possibly have been intended
to have any application outside of the city. The
respondents could since, at any time, have ceased to
operate their railway outside the city without com-
mitting a breach of their contract with the appellant.
The appellant’s contention that clauses 86 and 37
can be singled out of the contract, so as to have an
extra territorial application, when, it must concede,
all and every one of the other clauses of it apply terri-
torially to the City of Montreal exclusively, cannot, in
my opinion, prevail. When clause 86 says
the total amount of its gross earnings arising from the whole opera-
tions of its said railway ;
or as sect. 35 of the by-law as promulgated in French
says, .
sur le montant total de ses recettes brfites provenant de toute
I'exploitation de ses dites voies forrées,
that clearly means, it seems to me, the railway author-
ized by the by-law and contracted for, the * voies
ferrées” mentioned in the schedules, and no other.
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And article 87 of the contract likewise applies exclu-

sively to the subject matter of the contract, to the
gross earnings of the company within the City of Mon-
treal, to the gross earnings of the lines of railway that
the company has by the first clause of the contract
covenanted to build and operate.

This percentage is the price that the company pays
to the city for its franchise in the city and the privi-
lege of using its streets, but that the company should
also3 lpay the city for a benefit it gets; not from it, but
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from the neighbouring municipalities, would appear
to me unreasonable. That is a consideration not by
itself conclusive, but one, it seems to me, not to be
altogether disregarded in the construction of the word-
ing of this contract.

The appellant seems to rely in support of its con-
tention upon the state of facts that existed at the time
when this contract was passed, but in a case where
the contract itself is clear and explicit no extrinsic
facts can be allowed to make it say what it does not
say. Then by sect. 42 of the by-law it would seem
that the contracting parties intended that all past con-
tracts and agreements should be considered as merged
in the new contract.

Then, if, as the appellant contends, the state of things
as they existed previously had been in the minds of the
contracting parties, wonld it not have bound the
respondents to continue the operation of their railway
outside of the city limits, instead of leaving them free
to either sell or abandon those parts of it, or run them
altogether as a separate undertaking ?

The appellant’s efforts to get assistance from art. 42
of the contract are exclusively based on taking for
granted what may be the subject of a serious contro-
versy between the parties at "the termination of the
contract. It is expedient, in my opinion, to reserve
judgment upon the construction of that article till
we, or our successors, are called upon to adjudicate
upon it.

By art. 84 of the contract (sec. 22 of the by-law} the
company is not entitled to charge any rate exceeding
five cents for the conveyance of a passenger from one
point in the city to another in the city, but that restric-
tion has no application outside the limits of the city,
so that the company might well, without breach

of this contract, charge 25 cents, or whatever they
Y
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please, for conveying a passenger from any point in an
outside municipality to another point therein, and the
appellant would claim a percenfage on these 25 cents.
That contention cannot be upheld.

I cannot see that the appellant can invoke in sup-
port of its case the contracts that the respondents
have made or might have made with any other cor-
porations. These are altogether res inter alios acta. It
may have been in their interest for the respondents to
run all of their lines as one concern, but that does not
take away the right they would have had, and now
have, of treating their lines outside of the city as
entirely separate.

For these reasons, which are substantially those
given by Mr. Justice Davidson in the Superior Court.

and by the Chief Justice of the Court of Appeal, I

would dismiss this appeal with costs.

It is in evidence, and found as a fact by the two
courts below as reported by the two referees, one of
whom was the appellant’s. treasurer, that, however
unsatisfactory the mode of computation adopted by the
respondents may have been, an injustice resulting from
it, if any, has worked in favour of appellant. So that
the appellant has received at least all, and perhaps
more, than the percentage it was entitled to. Then the
appellant has not-proved any specific amount of the
earnings of the company within the city upon which a
judgment could in any case be entered.

I would add to the judgment, if desired, a reserve
of the right the city might have in an action of
account or otherwise, that amount to be ascertained, if
possible,in any way which might be considered more
equitable than that adopted by the respondents.

'GIROUARD J.—This appeal gives rise to a nice ques-

tion of interpretation of contract involving large sums.
3134
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of monéy. The respondents, as the name indicates,
operate a line of electric railway on the streets of the
appellant, extending through a certain number or
adjoining towns and villages, which form the suburbs
of the city.

The contract recites that tenders having been called
for by the appellant, “ for the establishment and opera-
tion” of an electric passenger railway in the City of
Montreal, the tender of the respondents was accepted
on the 19th of July, 1892

that a specification for the establishment and operatlon of the said
railway was, consequently, prepared -

by the city council and submitted to the company for
approval ; that

after discussion of the said specification by the sald company and
suggestions made by the latter,

" the city “council passed a by-lg,w, No. 210, on the 21st

of December, 1892, * amending such specification ;” and
that finally, the said by-law constituted the contract
which was subsequently, on the 8th March, 1898, put
in notarial form and signed by all the parties. It is
stated in the deed that copies of the tender and of the
specification are annexed to it, signed ne wvarietur,
together with a copy of the by-law. The latter is
alone filed, and we cannot tell in what particulars it
differs from the other documents. The tender might,
perhaps, throw some light uwpon the consideration
which the company undertook to pay for the franchise.
One thing clearly results, from the recitals in the con-
tract ; it was not the Work of the city alone, but of the

two part1es Another fact which appears to be equally

certain from the evidence. is that, as far as clause 36 is
concerned, both parties understood, at the beginning,

that it covered the earnings of the whole system.
. In consideration of the concession or franchise to
run street cars through the city, the respondents have
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promised, by clause 36, to pay to the appellants a certain
percentage

of the total amount of the groés earnings arising from the whole
operation of the said railway.

‘What is the meaning of this convenant ? Does it cover
the receipts from the operation of the railway accruing
from the carriage of passengers over any part of the
railway within the city limits even if entering the
car and paying fare outside these limits ? That is the
main question submitted for our decision.

The Superior Court (Davidson J.) and the Court of
Appeal (Lacoste C. J., Blanchet and Wiirtéle JJ.) held
that this obligation was limited to the actual receipts
within the city, where the passenger was carried within
those limits only, and only a mileage percentage of
those receipts where the passenger was carried, either
to or from the city, from or to the suburbs; Bossé and
Ouimet JJ. dissenting.

With due deference, I must confess that I cannot
understand the force of the reasoning of Chief Justice
Lacoste speaking for the majority of the Court of
Appeal. True the parties have provided for the con-
struction and operation of an electric railway within
the city; that was the main object of the contract
between them, and for that reason several clauses
have reference to that railway only ; but quite a few
relate to the whole system, for instance clause 86.
‘Nothing prevented them from stipulating that the con-

sideration to be paid by the railway company should.

consist in a certain percentage of .the total amount
of its gross earnings, no matter where received.. The
company has only one system of railway having its
head-office, works and power-house in the city with
mere ramifications or extensions outside. It is like a
body having its head, its heart and arteries within the
city and a few distant veins extending without.” There
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is only one system of railway from which the company
gets its revenue, puts it in one cash box and under-
takes to pay a percentage to the city. Nothing could
be more reasonable in a contract with a municipality
granting a concession to a street railway company—the
charges for travelling upon which were afixed or lump
sum and not a mileage rate—than a stipulation that all
fares paid under which the traveller passed over the
the rails within cjty limits should be taken into
account in estimating the percentage payable to the
City. It must also be remembered that the tickets
giving a right to travel anywhere over the system of
the street railway company could be purchased any-
whevre, and so many for $1, and that the holder could

. use them all strictly within the city limits or in tra-

velling partly within and partly without those limits,
but the price paid went into the gross earnings. True
the exercise of the franchise granted by the city is
confined to the city territory ; but it cannot be denied
that it was intended to influence and did in fact
influence the franchises obtained from the outside
municipalities ; without it they were of little value to
either party. It is not therefore astonishing that in
determining the percentage or consideration to he paid
to the city, both parties contemplated the operation of
the whole railway. The words * ¢otal amount of the
whole operation ” must mean that, and if not they have
no meaning, for they are unnecessary if the earnings
are merely those received in the city. Without them,
especially the last, the clause would be complete: it
would then read :

" The Company shall pay etc, upon the amount of its gross earnings
arising from the operation of said railway, etc.

Another way of testing the meaning of the words

total amount of the gross earnings arising from the whole operation
of the said railway
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s to consider what would be meant if, instead, it spoke
of the “ total operating ezpenses of whole operation of
the said railway.” It could hardly be suggested that

-if say 56 per cent would be a fair average for motive.

expenses that must mean the motive expense of oper-
ating the railway in the city alone, And so with respect
to that part of the expenses consisting of wages paid.
Would it not be plain in the latter case that the words
total operating expenses included all the wages paid
the men and not only a proportionate part thereof
arrived at either on a mileage basis or on-that of a
population basis or any other arbitrary basis.

In fact there is no justification in the contract for
making the deductions *from the total amount of the
gross earnings,” sanctioned by the judgment appealed
from. It is assumed to be an equitable method of
dividing such gross earnings. But, apart from the fact
that the contract itself does not provide for any such
adjustment, the appellant contends that it is most
inequitable. As between railways charging for their
tickets asum based npon a mileage rate such an adjust-
ment of receipts, where the ticket covers a part of the
mileage tiavelled on each road, is alike necessary and
just. But it is altogether inapplicable to such a con-
tract as this, with a fixed fare irrespéctive of distance
carried, and, besides being largely based upon a rule
of thumb, may work most inequitably towards the city.

This aspect of the case seems to have been overlooked
by a majority of the judges. It is discussed by Mr.
Justice Ouimet. He demonstrates, to my satisfaction
at least, that the ‘“ gross earnings ” of all the cars run-
ning within the city, electric and others, was intended
by clause 86 of the contract, whether the fares were
actually collected in or out of the city. He further
points out that the method according to mileage adopted
by the railway company of making certain deductions
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for fares received in outside municipalities is arbitrary
and unwarranted by the contract. The learned judge
correctly concludes:

De deux choses I’une ; ou le chemin de fer que la compagnie a con-
struit et optre dansla cité est un chemin de fer indépendant, distinct des
prolongements de ses circuits dans la banlieue, ou le tout forme un
seul réseau, un seul systéme dont le tronc se trouve dans la cité avec
prolongements & Uextérieur, Dans le premier cas, il faut que les
lignes suburbaines soient séparées du trone principal et opérées séparé-
ment comme deux enterprises distinctes, Tant que le tout sera opéré
comme un seul et méme systéme de chemin de fer, cette question de
séparation des recettes ne peut &tre soulevée.

‘We might rest our judgment upon the elaborate and
well considered opinion of Mr. Justice Ouimet and
allow the appeal. Speaking for myself, who have
lived for fifty years in Montreal and its suburbs and,

like the learned judges in the courts below, am

familiar with the localities and the geography of the
country and the modus operandi of the Montreal Street
Railway Company from its inception to the present
day, no more information as to the facts would be
required than those given in their notes. But to one
not so acquainted, it might be necessary to give details
and review the evidence, which is to be found in
the charter of the railway company and its amend-
ments, the various by-laws and contracts entered
into with the City of Montreal and adjoining munici-
palities, the plan of the said electric railway, and the
documentary and oral evidence adduced. This review,
it seems to me, is necessary to truly appreciate the real
value of the franchise granted by the City of Montreal
and determine the construction of the contract of the
8th of March, 1893. These various sources of infor-
mation are not disputed by the parties. Both, in the
course of the argument of their counsel, presented
their case as if they were as well - known to this court
as they were to themselves and to the judges of the
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courts below, and have relied only upon the contract
with the city. They did not refer to the plan, nor
to the contracts with the adjoining municipalities;
they did not print them although “filed as exhibits
and agreed to form part of the case. It was only
when reading the printed evidence before us that we
were able to notice their existence and demanded the
sending up of the manuscript record so as to be able
to judge of their contents. The plan, as explained in
the evidence, graphically shows some of the localities
interested, and fully indicates (in colour) the electric
railway contemplated by the contract, the lines con-
structed for horse cars and to be constructed for electric
cars in thecity. The evidence further establishes that,
early in 1898, the company commenced the construc-
tion of the electric system within the city immediately
after the signing of this contract; (clause 15). "But the
work in the outside municipalities was not started till
some time after, and in'some of them nearly one year
after. At the time of the contract, the company had
only horse cars in Ste. Cunégonde and St. Henri along
Notre Dame Street, and for a little distance in Maison-
neuve and also in Westmount through St. Catherine
Street to Green Avenue. So says Mr. St. George, the
city surveyor, who produced the plan Clause 12 of
the contract says:

Until further orders, the cars shall run in the streets mentioned in
the schedule of routes herein below indicated, and designated on the
plan hereunto annexed, signed by the parties hereto and by the under-
signed notary ne varictur, and the several circuits shall remain as they
are now established. i

The railway is shown on the plan as passing through
Montreal, Ste. Cunégonde and Céte St. Antoine, now
Westmount. Mr. St. George testifies that the plan
shows this “ very clearly.”” The plan, which is 46 by
88 inches, is reproduced below in a reduced form; it
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will undoubtedly help to acquire a fair knowledge of
the geography of the premises. The streets upon which
the railway was not yet intended to pass are left out,
although many have since been supplied by the com-
pany with electric service; in fact all the leading streets,
with the exception of Dorchester and Sherbrooke, were
occupied by the railway. I have added outside of
the plan a few localities: to the west; Verdun, Cote
St. Paul, St. Henri, Lachine, Toutes Grices and Mont-
real West ; to the north; Cote des Neiges, St. Laurent
and Cartierville; on the Back River; Outremont, St.
Louis du Mile End, (now the Town of St. Louis,) St.
Jean Baptiste and St. Denis Wards, (both parts of the’
city,) Sault au Récollet on the Back River; to the
east; De Lorimier Village, Maisonneuve and Longue
Pointe ; and finally St. Lambert and Longeuil on the
southern side of the River St. Lawrence.
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It secems to me, that this plan, as explained by the
Wwitnesses, is an important element in determining the
meaning of the words “said railway” in clanse 86, for
why indicate these outside lines if not contemplated
by the contract with the city ?

Clause 86 says:

The company shall pay to the city annually, from the first of
September, 1892, upon the total amount of its gross earnings arising
from the whole operation of its said railway, either with cars propt‘alled
by electricity or with ears drawn by horses, ete.

The courts below rely upon the first clause for a defi-
nition of the word “ railway.” This clause declares:

The Montreal Street Railway Company aforesaid shall establish
aud operate, subject to the conditions hereafter mentioned, lines of
railway for the conveyance of passengers inthe city by means of cars
propelled by electricity, in the streets hereinafter mentioned, and in
all other streets which may hereafter be determined by the council of
the City of Montreal.

But, as pointed out by Mr. Justice Ouimet, this can-
not be the entire meaning of clause 36, as it expressly
provides for a percentage on the earnings of horse cars
as well. The plan and the evidence give us the
explanation of this stipulation. They establish that
horse lines extending into outside municipalities might
be kept, and were in fact kept, for some years. So city
treasurer Robb says. As the city could not provide
for electric service within their limits, it exacted the
percentage on horse cars as well, to protect its revenue,
till the electric system was complete in and out of its
limits. Undbubtedly, the city also had in view the
term fixed for the completion of the electric system
within the city, namely, the 1st September, 1895.

Clause 4