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ERRATA.

Errors in cases cited have béen corrected in the Table of cases
cited. :

Page 290-—line 16,—For the words “but was not executed” read
#“and was executed.”
Line 17.— Strike out word ¢ however.”

Line 4 from bottom.—For ¢ company costs” read “com-
pany’s costs,”

« 324—line 15.—For “ officii ” read « officio.”
# §49—_line 3.—For “ Herrington’s” read ¢ Sherrington’s.”

# 722—line. 6.~For # Qale” read “Yale-?
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Chattel morigage—Security for afier acquired property—Agreement
not lo register— Assignment in trust by mortgagor—Legal title
of -trustee in goods morigaged—TFEquitable-title of morigagee—
Lriority.

In M4y, 1880, the defendant D.,being indebted to the plaintifisin the
sum of $8,000, gave them a chattel mortgage on -all his stock in
.defendant D. on -Granville.street, in the City of Halifax ; and by
the said mortgage the said defendant D. further agreed tocon-
vey to the plaintiffs all stock which, during the continuance of
the-said indebtedness, he might. purchase for the.purpose of sub-

* PrESENT--Sir W, J. Ritchie C.J., aﬁd Strong, Fournier, Henry
and Taschereau JJ.

1884
*Nov: 11,

L aa 4

1885
* May 12,
[ ]
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stitution in place of stock then owned by him in connection with
his said business, which goodswere never so conveyed to the
plaintiff:, By the terms of the mortgage, the debt due to the
plaintiffs was to be paid in three years, in twelve equal instal-
ments at specified times, and if any instalment should be unpaid
for fifteen days after becoming due, the whole amount then due
the plaintiffs would become immediately payable, and they could
take possession of and sell the said mortgaged goods. It was
further agreed between the defendant D. and the plaintiffs, that
to save the business eredit of D. the said mortgage was not to
be filed and was to be kept secret, and it was not filed until the
12th December, 1881. On the 13th of December, 1881, D. made
an assighment of all his property, real and personal, to,the
defendant F., in trust for the benefit of his (D.'s) creditors, and
such trust deed was executed by D., F. and one creditor of D., and
subsequently by a number of other creditors. F. had no notice
of the mortgage to the plaintiffs. F. took possession of the goods
in the store on Granville sireet, and refused to deliver them
to the plaintiffs, who demanded them on 14th December, default
having been made in the payments under the nﬁortgage, and the
plaintiffs brought this suit for the recovery of the geods and an
account. Previous to the suit being commenced the defendant
T. delivered to the plaintiffs a small portion of the goods in the
store, which, as he alleged, were all that remained from the stock
on the premises in May, 1880.

Held, affirming the judgment of the Court below, Strong J. dissent-
ing, that the legal title to the property vested in the defendant F.
must prevail, the plaintiffy’ title being merely equitable, and the
equities between the parties being equal.

APPEAL from a decision of the Supreme Court of

Nova Scotia (1), affirming the judgment of the judge in

equity dismissing the plaintiffs’ bill. The facts of the

case are fully set out in the judgment of the court and

.in the report of the case in the Court below.

Sedgwick Q.C. for appellants.

There was no evidence of fraud in the transaction
between Davidson and plaintiffs. There was agood
bill of sale registered in good time, and therefore it
gives the appellants a good title to the property in
question (2). E=z parte Popplewell In re Storey. (3).

(1) 5 Russ. & Geld. 151. 5th Ser. ¢h. 93.
(2) Rev. Stats. N.8.4thser,ch.84; (3) 21 Ch. D. 73,
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Asto subsequently acquired property the following- 1394
cases were cited : Holyro?d v. Marshall (1); Brown v. MoArusmx
Bateman (2); Clements v. Malthews (3); Lazarus v. g o =
Andrade (4) ; Flower v. Cornish (5). _ —

Graham Q.C. followed for the appelldnts;'
The defendant Forsyth, being an assignee Wlthout
* value, cannot set up the fraud of Davidson.

Brownell v. Curtis (6); Brownmg V. I-Iart (7)
" Leach v. Kelsey (8).

There is no difference between thls case and the case
of a previous agreement to give a bill of sale which was
afterwards carried out. This would be suppoited in
England.

Henry Q.C. for respondents.
The agreement is not sufficiently definite to be
susceptible of specific performance in equity.

" Harris v. Commercial Bank of Canada (9); 'W'ilson V.
Kerr (10); Jones on Chaitel Mortgaﬂes (11); Reeve v.
Whitmore (12); Tapfield v. Hillman (13); Belding v.
Read (14).

But my principal point is that this indenture of 8th
‘May, 1880, was and is frandulent and void against
creditors, inasmuch as it was made secretly and was so
'held\:for nineteen months, or from 8th May, 1880, to 18th

Decémber, 1881, under a verbal agreement, made before
or at the time of its execution by Davidson, with the
appellants to that effect ; which agreement.was made for
the express and admitted purpose of enabling Davi@son

(1) 10 H. L. Cas. 191, (9 16 U. C. Q. B,, 437.
2) I.R.2C. P. 272 (10) 17 U. C. Q. B. 163,
(3) 11 Q. B. D. 808. (11) Sec. 103,
4) 5C.P.D. 318, (12) 33 L. J. Ch. 63,
(5) 25 Min. 473, (13) 6 Scott N. K. 967; 6 M. &
(6) 10 Paige 210, G, 245.
"(7) 6 Barb. 91. ' (4 3H. & C. 955,
Co )

(8) 7 Barb. 466.
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1884 .o carry.on ‘business—in other words, to obtain credit.
Mehsmer We thave here established, by the evidence in the -
ﬁ();;’;,éﬂ case, the following elements or badges of frand :—
o 1. Possession after default, which was inconsistent
Wlth the terms.of the mortgage. .
2. Dossession, under a verbal agreement 1nconsmstent
w1th the mortgage, in the nature of a-secret trust. -
8. Possession with the jus disponendsi, exercised under

the verbal ‘agreement while the mortgage was held 7 *

_secretly ; such possession being inconsistent with the™
~mortgage.

“The mortgage provided that Davidson “-ghould, until
default, have the right to retain possession of the goods
and sell the same in the ordinary course of busihess:”
Davidson made default on 1st May, 1881, if not before.

The.mertgage does mot provide for any.accounting
for the proceeds of .such sales; it in -effect permitted
Davidson to appropriate such proceeds as he pleased.
The mortgagees did not exercise, nor had they the power
to exercise, any control.over Davidson in the disposal of
the monies so derived.

It is contented that such a possession, coupled with
“the unrestrained jus diponendi, invalidates the mortgage
as against creditors, or the representatives of éreditors

“such as an assignee in trust for the benefit of creditors,

“in possession.
"No case can be found in the English books where a
“bill of sale or mortgage, in which the power to dispose
for the benefit of the grantor or mortgagor is conferred,
“has ‘been upheld. Bamford v. Baron (1), is the only
.- apparent exception, and the instrument in that case was
: an assignment for the benefit of creditors, by the terms
of which the debtor-was permitted to carry.on the trade
for a:certain period, and account to the -trustee for-all
the profits of the trade from the date of the asmgnment

¢)) 2T. R, 594 (note).
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There the jus disponendi was for the benefit. of creditors 13?}’4
and not for the benefit of the assignee, while in’ Pamet* MgAq.mm
v: Perchard (1) ; MacDona v. Swiney (2); Wordall v. -,Fong;:m.
Smith (8) ; Worseley v. DeMattos (4), where possession,
and the right of disposal was retained and exercised by:

the vendor:or mortgagor for their own benefit, the in-.
struments. were held void and the transactions fraudus

lent. See Bump on Fraudulent Conveyances (5), where:
the:argnment on.this branch of the' case is clearly put.

‘My learned friends urged “ that Forsyth was a mere.
volunteer; and: as' Davidson. could. not set up fraud as:a.
defence neither could he.” :

It will be. remembered that thisis not a suit in
equity instituted by the trustee of creditors to set aside:
the deed.; were it so. there might. be some foundation:
for the contention that only judgment creditors conld:
avail themselves of the equities. Be that sound: or no,
it does not affect this suit. Here mortgagees bring suit
in equity on an mstrument tainted with fraud; and ask
that it may be made effective to pass'p:operty to them.

They invoke equitable principlesto aid them in g/ifvihgf'
effect to the mortgage; and they are met in' the-incep-
tion by the principles: “He who seeks equity must do
equity ;" and again, “ He who comes into a court of
equity must come with clean hands.” Equity will
never permit eqnitdble principles to be made instru-
ments of fraud. But it is not so clear that a irustee of’
creditors may not avail himself of such fraud: in an
equity suit to set aside a deed fraudulent as' against-
creditors. Under the Bankruptcy laws he clearly
could’; and, as respects an insolvent assigning. forthe
benefit of creditors where no sach laws exist, it is'con-
tended the same rule applies. He (the trustee)

(1) 1 Esp. 204, (3) 1 Camp. 332.
(2) 8 Ir. L. R.(N.5,).78.. (4) 1 Burr. 467.
(5) 3rd ed. p; 123..
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1885 pecupiesa double character.. 1st. ‘As representing the
MoA\?};ynn insolvent party.to the deed. .2nd. As standing in-the
Fonserm, Dlace of, and entitled to exercise all the rights of, credi-
—— tors. Qu& the representatives of the bankrupt the
_assignee has no power to_set aside the deed; but, qua
the representatives of the creditors, he has that power,
Martin v. Pewtress (1) ; Anderson v. Maltby (2); Doe d.
Grimsby v. Ball (8).. '
Be this as it may, the trustee here is in possession
under an assignment valid and effectual to pass the
property but for the frandulent deed; and in such a.
case, independently of 13 Eliz, he, representing bona
fide creditors, can successfully resist the enforcement of
the fraudulent transfer.. Ackraman v. Corbett (4); Tarle-
ton v. Liddell (5); Goodricke v. Taylor (6); Culten v.
Sanger (7). '
Sedgwwlc Q.C. in reply

Sir W. J. Rircmie C.J—By an indenture made the
eighth day of May in the year of Our Lord one thousand
eight hundred and eighty, between George Davidson, of
Halifax, in the county of Halifax, merchant, of the first
part ; and Eliza McAllister of the same place, widow, -
Charles Grant Barnstead, of the same place, gentleman,
and William Ackhurst, of the same place, merchant, of
the second part, after reciting indebtedness of first
party to the second party, the party of the first part
agreed to convey and did thereby transfer and convey
unto the said parties of the second part, all the stock in
trade, chattels and effects then being in the store of the
said party of the first part on Granville street, in the
city of Halifax, {o have and to hold the same to their
own use and behoof; and he further agreed to convey

(1) 4 Burr. 2478. (H 1J. & H. 410.
(2) 2 Ves. jr. 244. (5) 1T Q. B, 390.
(3) 11 M. & W. 531, (6) 2DeG, J. & 8. 135,

(1) 3Y. & J. 374,
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to the said parties of the second part, all stock which,: 1885 *
during the continuance of’ the said indebtedness, he MoAmeli
might purchase for the purpose of substituting in place mem. .
of s.tock then owned by him in connection Wzth‘hls Ritoie O,
business. _ . . smie
Qertain goods were subsequently purchased by David-
son and placed in the store on Granville street, but the
same never were, in accordance with the terms of the
mortgage, conveyed to the parties of the second part, nor
was there any appropriation of the said goods ever
made, or any possession thereof given to the said parties,
but the same remained in the said store subject to the
disposal of said Davidson.
On the 18th December, 1881, the said "goods, then
being in the possession and under the sole control of
the said Davidson, he did by deed in trust for his credi-
tors, dated 18th December, 1881, between Greorge David-
son, of the first part, and George E. Forsyth, of second
part, and the creditors of the said George Davidson, who
should sign and seal the same within 60 days from the
date thereof, of the third part; after reciting that he,
the said George Davidson, was then unable to pay all his
just debts, and had agreed to assign and convey all his
estate, both real and personal, unto the said George E.
Forsyth in trust for the benefit of all his creditors in ‘
manner thereafter provided, in consideration of the
premises, and of one dollar paid him by the said George
E. Forsyth, the receipt whereof was acknowledged :

Did grant, bargain, sell, assign, convey, transfer and set over unto
the said George E. Forsyth, his heirs and assigns, all the said Gearge
Davidson’s lands, tenements and hereditaments, goods, chattels,
merchandise, stock in trade, debts and sum and sums of money, due,
owing or belonging unto the said George Davidson,and all securities,
had, taken or obtained for the same and all his right, title and
interest, in and to the same, to have, and to hold the same
unto the said George E. Forsyth, his heirs, executors, adminis-
trators and agsigns, upon the special trusts nevertheless that said
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1886 Gaorge-E. Forgyth shall forthwith take possession and seisin of.the-
Mo Am‘m Jpremises hereby conveyed and within such convenient time as to.
him the said George E. Forsyth shall seem meet by public or private
Fom;’ sale-for' the best price that can be procured, shall convert all ard'
Ritchie- @ » A singtilar the premises into money and as soon as possible eollect:all:-
e and singular the debts and sum and sums of money aforesaid;-and:
after deducting the cost and charges of the trusts before mentioned,
including the costs of these presents and including a commisgion of
five per cent. on the net proceeds of said estate for' thie reihutiera*
tiorn of said Forsyth, shall pay and apply the money arising therefiom:
inmmanner following, thatis tosay ;. in the first place shall pay and'diss-
chavge inequal portions the respective debts due from the said Geo..
Davidson to Arthur Fordham,John McNab and Isaac H. Mathers,
all of Halifax, aforesaid, and secondly, after the payment in full of the
debits last above mentioned, shall out of the residue pay and discharge®
in equal portions the respective debts of all’ereéditors aforesaid, whos.
shall sign and seal these presents within the said period of sixty
days,.and in the third place, after the full satisfaction and discharge
of the“debts last above mentioned, shall pay over the surplus (if any)
to* the said George Davidsen, his' executors, administrators: and*
assigns,
In-witness whereaof the parties to- the'said presents ‘have hereunto
their hands and seals set and affixed the day and year first before

written, .
Grorar DavipsoN: [ES:T"
Groree E. ForsyTH.: [L8.J
ArrHUR ForpaAM,. - [L8.Y

A creditor of said George Davidson.

And, subsequently, some twenty other creditors. of
said Davidson, who, it is admitted, have filed claims:
against the estate of the said Davidson. Under this
deed possession. of the goods in question was delivered
to the defendant Forsyth who went into possession,
not having had any notice of the deed of the 8th of
' Maiy, 1880, no registration ot the same having takeu.
place, by arrangement between the parties thereto, till.
the 12th day of December, 1881, the said Davidson. car~
rying on his business in the usual manner as:if no
mortgage existed, by selling and disposing of his goods
and obtaining on credit other goods, including the goods
in.question.. After the defendant had entered. into pos-
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session. of these goods under the deed of the 18th of 1585
December; 1881, the plaintiffs claimed them as their McAmsvrm
property under the mortgage of the 8th of May, 1880, FOI:;;T;;
and commenced an action in the Supreme Court of Rt
Nova Scotia. to replevy the same, in which suit, for ™
some, Teason not stated, they failed, and they them,on =~

the 2nd. of February, 1882, commenced this.action.

‘While the arrangement not to register this deed, and.
keeping: the same secret, thereby enabling the said.
Davidson. to obtain credit as the ostensible owner
of the stock he was dealing with in the ordinary
course of business, and with the stipulation that he
should. convey all goods subsequently purchased on.
the strength of such credit to the plaintiffs, was a’
transaction, to say the least of it, of a most ques-
tionable character, it is not, and cannot be, I think, under,
the- evidence, disputed, that the deed of the 18th of
December was a bond fide transaciion on the part of
Forsyth, Fordham and the other creditors of Davidson,
without notice of the existence of the mortgage or any
notice whatever of any equitable claim on the part of
the plaintiffs thereunder.

The question now raised is not between plamtlffs
and Davidson, but between plaintiffs and Forsyth, as
trustee, and Fordham and the other creditors of David-
son, and is in fact a simple question as to which shall
have priority, the creditors under the mortgage or the
" creditors under the assignment to Forsyth. By the
mere agreement of the deed of the fth of May, 1880,
to convey all stock Davidson might purchase, no pro-
perty or title in any such goods passed to the plaintiffs.
But by the deed of the 18th of December, 1881, the title
and property in these goods, then in the possession of
Davidson, vested absolutely in Forsyth, and Fordham,
a crediter, being a party to the deed, the relation of {rus-
. teeand cestui que trust was established between Forsyth
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and Fordham and the other creditors of Davidson
whereby Fordham and the other creditors obtained a

beneficial interest under it. The operation of the deed

being to transfer the property, and to convey the legaﬂ
title to Forsyth, and vest the beneficial interest in the
creditors, for so soon as Fordham signed the deed,
which he did at the same time as Davidson and For-
syth, there was a consideration, Forsyth ceased to be a
mere mandatory of Davidson, but an onerous trust was
imposed on him, creating a duty to the creditors which
he could not cast off. This relation being established,
it is, as Lord Campbell says in Harland v. Binks (1)
“ consideration for the deed, and it is no longer volun-
tary.” Therefore, the plaintiff, having only an equit-
able title, and the defendant a legal title without notice,
the legal title must prevail. I think this case is gov-
erned in principle by the cases of Joseph v. Lyons (2),
where Brett, M.R. says:

It was argued for the plaintiff that the bill of sale gave him the
legal property in the after-acquired goods whenever they should come
into the possession of Manning on the premises. For the defendant
it wag argued that the bill of sale only gave the plaintift an equitable
property in the goods. It was ingeniously argued for the plaintiff
that the bill of sale was equivalent at law to a contract on the part
of Manning that when any goods should come on to his premises for
his business they should become the legal property of the plaintiff,
and the case was likened to a contract of purchase and sale of un-
specific goods, where the property does not pass at the moment of
the contract, but when the goods are appropriated. Let us see what
the lawis. Fora long series of years, where 4 bill of sale has assumed
to assign future property to come upon the premises of the grantor,
it has been held by the common law courts that that assignment
does not pass the legal property in the goods, even when they have
come on to the premises. The courts of equity have always held
that, in those circumstances, when the goods have come upon the
premises, the interest of the assignee under the bill of sale is not a
legal, but only an equitable, interest. Therefore the case is decided
by authority. The interprelation in equity was that the document

(L) 15 Q. B. 718, (2) 33 W. Rep. p. 146,
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wag considered as equivalent to a contract that, when the goods 1885
should be acquired, then there should be an equitable property in ..
them, Itwas equivalent to a contract. They said that it was to be 2.
gupposed that the parties intended that there should be some Forsvra,
séeurity, and that the court should say that it was an equitable con- Ritaxgc. I
tract that, when the goods should come into possession, there should — ——

be an equitable property in them. It seems tome that the language

of Jessel M. R., in Collyer v. Isaacs, is exceedingly plain, and that,

aceording to ordinary interpretation, it means what I have stated.:

He says, “The creditor had a mortgage security on existing chattels,

and the benefit of what was, in form, an assignment of non-existing

chattels which might be afterwards brought on to the premises.

That assignment, in fact, constituted only a contract to give him the
after-acquired chattels. ‘A man cannot in equity, any more than at

law,” he does nob gay ‘make a contract to,” but, “ assign whathas no )
existénce. Any man can contract to assign property which is to

come .into existence in the future, and, when it hag come into

existence, equity, treating as done that which ought to be done,

fastens upon that property, and the contract to assign thus becomes

a complete assignment.” The contract is the governing thing there,

and the clear meaning is that the contract becomes a complete -
assignment in equity and not in law.

-1t follows, therefore, that the interest of the pla,mtlﬁ‘ in these goods,
even after they had come into the possession of Manning, was only
an equitable interest. The legal interest, .¢, the legal property,
was in Manning. Therefore Manning, having the legal property,
takes that property which at common law is his, and pledges it for
an advance of money. The right of the pledgee in England as to
goods which are the legal property of the pledgeris not an equitable, .
but a legal right. It is alegalright, tdbe enforced by legal remedies. -
Therefore the title of the defendant is a legal right, that of the plain- -
t1ff is only an equitable interest. In those circumstances the plaintift
could not maintain against the defendant the legal remedy of trover
and detinue.

‘IindleyL. J.—1I am also of the same opinion. The plaintiff must
establish either, first, that the legal title was in himself, or, secondly,
that he had an equitable title in the goods, and that the defendant
had notice of it when he acquired the goods. As to the first point,
I confess that 1 eannot see how it has been made out consistently
with the authorities. The clauseat the end of the deed shows that the
plaintiff knew that he had not got a legal title. The operation of the
deed was to transfer the legal property in the existing stock-in-trade,
but an equitable title in that to be acquired afterwards, The plain-

ot PR
MOALLISTER,, -
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tiff has an equitable title, and he can only deprive the:defendant of.
‘his title by showing that the defendant had prior notice of the-equits
‘able title. The dootrine of coastructive notice. has not been. carried;
8o far as was suggested. It appears to me that our conclusion.must.

Ritohie 0.1, e that the appeal must be allowed, and. that. judgment. must. be,

L

entered for the defendant with costs.

And in Huallas v. Robinson (1) Brett M. R..says:.

In this case the defendant takes a bill of sale which, t6 my.mind}.
is-sufficiently specific, and gives him a right to take possession of:
after acquired property which should be brought. upon the premises:
of the grantor. That, as has been decided, only gave the defendant:
an equitable title in the goods after they were brought:on: to. the:
premises. It gave him a right to take possession on failure of* tha-

- condition of the bill of sale, and if nothing else had happened,. and

he had taken possession rightly, he would have had a legal. title in.
those goods. But something did happen, and in the meantime;.
whilst he had only that equitable title, and after property. had. been.
brought on to the premises, the same grantor gave a bill of sale: to.
the plaintiff on property then upon the premises. I think:the-con-

tention on that point was right, and that that bill of sale. gave-
the plaintiff at that time a legal title in those goods:subject to. an:
equity. That legal title could not be ousted by reason:of the:defends.
ant taking possession after it bad vested in the plaintiff, Therefore,

the defendant is in the same position as a person. who has bought.
goods from a man who has already sold the goods to zome one elge,,
in which case the person on whom the fraud has been. committed.
must suffer.

Baggally L J.:

I am of the same opinion. I think that the case is governed.by:
Joseph v. Lyons, for though tBat is undoubtedly the converse. of:
the case before us, still, for the purpose of decision as to the interests.
of the parties, the circumstances are the same. So far as by the billof
sale of 1875 the grantor purported to grant chattels which might be-
brought upon the premises, the bill of sale was null and void- at law..
But there was an equitable right that when the goods should.be
brought on to the premises the grantee should have an. equitable,
interest in them, which, by taking posses-ion of the goods;, could be-
ripened into a legal interest if there was no interyention. But.thers,
was an intervention, because in 1882 property then in. the actual
possession of the grantor, and acquired between the dates of the.
first and of the second bill of sale, was granted.to the. plaintiff:

‘Therefore that passed the legal title in the property. to.him. . When;

(1) 33 W. B..426.:
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that bill of sale was executed each party had an equitable interest -1885

Jin the, goods but the plaintiff had acquired a legal interest, andhis MoArmsrin

.title;must prevail over that of the defendant. Thus far the case .is ».
entirely governed by Josepk v. Lyons. But there is the addi- “Fomrsvra.
‘tional circumstance that when the plaintiff sought to take possession m&(_:};e_ el
«of the .property he found that the defendant was in possession under
+amassignment which passed the.equitable interest. By taking that
-possession, which.would ‘have been a perfectly .good possession to

:give.a legal interest, he could not deprive.a person .who had a legal

‘interest .of the benefit of that interest. It is not an answer to

inquire whether the defendant had notice of the plaintiff's rights.
‘Bhe-plaintiff and ‘defendant may be regarded as two innocent per-
«8onsy.each-of whom had advanced money, but one only of whom had
:8..good-title .as .against the other, and, therefore, the better -title

jmust prevail. The only distinction between this case and Josepk v.

'Lyons does not establish any real distinction in the way in which

~this case should be decided.

‘The plaintiffs had at most only an equitable interest,

the legal title-and property was in Davidson, which +he
-transfers to Forsyth in trust, who had no notice of any
«such-equitable interest, whereby the property became
sabsolutely vested in' Forsyth for the benefit of the
creditors of Davidson. Forsyth enters into possession,
-andin pursuance of the trust, sells the goodson 30th
‘Decenaber, 1831, receives the consideration money,
‘hands the property over to the purchaser, and ceases to
“have-any further controlover, or any interest in the
same. '

T-think the plaintiffs must fail, because Forsyth"ha"d
a'legal title to'the property which gave him a supenor,
“right to any equltable interest the plaintiff may have
“had, and the equltles ‘being equal the legal title must

prevail.

‘StroNG J.—I-assume, for the purpose of the present
idecision,that a bill of sale, such as that which is:in
question here, is within chap. 84, 4th .series of ‘the
sreviged statutes .of Nova Beotia, and requires filing
with the register-of deeds “according :to.-the provisions
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of that statute in order that its priority may be con-

MoALLxsmn served ; it has been so considered by the court below,

Fonsy TH,

Strong J,

—

and in argument here counsel on both sides have
assumed that upon the proper construction of the
statute in question, a bill of sale by way of mortgage of
after-acquired chattels is within the terms of the Act

‘teferred to.” I will in the first place disposé very

shortly of two points which were made in argument,
neither of which seems to me to be entitled’ to any
weight. The first is that by the agreement not to

‘register the bill of sale, the appellants disentitled them-

selves to any relief in equity, and, therefore,-when on

‘the 12th December, 1881, they did register, they did not

thereupon become entitled to such rights and priorities
as the statute would, from that time, have conferred
upon them in case they had never entered into an
agreement not to file the mortgage. It is sufficient to
say that this ob]ectlon, which consists in imputing to
the appellants what is called a fraud on the statute,;.?

-is shown by two analogous cases in England to have.

no foundation. Ramsden v. Lupton (1); Smale. V.
Burr (2). These cases completely answer this :argu-
ment against the validity of the bill of sale, for they

_show that an express agreement to evade the. Enghsh

Act by executing renewals of the bill of saie, at such .
short intervals as to substitute a new security for the
preceding one before the statutory term for registra-
tion had expired, was no objection to the validity of the
security, and that the mortgagee’s rights were in no
way effected by it. The mortgagees here in like man-
ner are therefore entitled to claim the right secured to
thera by the-statute, that their bill of sale shall take
effect and have priority from thé time of the filing
thereof. (Chap. 84 Rev. Stat. 4th series section 1).
The other point was that the words of description
(1) LR 9Q.B.17. . (9 L.R.8C.P.64
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.used in the deed were too vague and uncertain to enti- . 1885
tle the mortgagees to an equitable lien upon the portion M&Z};{mm
of the stock in trade which was acquired or purchased 5 .
by the mortgagor subsequently to the execution of the S
instrument. The portions of the mortgage deed material ~ _ ="

to this question are as follows:

And for the purpose of securing the said indebtedness the said
party of the first part agrees to convey and does hereby assi:gn,
transfer and convey unto the said parties of the second part, all the

‘stock-in-trade, chattels and eftects, now being in the store of the
said party of the first part, on Granville street, in the city of Halifax,
to have and to hold the same to their own use and behoof; and he
further agrees to convey to the said parties of the second part, all
stock which during the continuance of the said indebtedness he may
purchase {for the purpose of substitutingin place of stock now owned
by himin connection with his business. ’

The bill of sale also contained the following covenant
by the mortgagor:

The said party of the first part further covenants that he will at
all times hereafter, upon request, give to the said parties of the second
part, all such transfers or conveyances as they may reasonably re-
quire for the purpose of conveying to them all such stock-in-trade as
he at the time of such request may possess, be owner of or have any
interest in, in'order more effectuslly to secure the payment of any
balance being part of said indebtedness which at any time hereafter
may or shall be due as aforesaid.

That there is any uncertainty in this I am unable to
see; surely it was a matter susceptible of being rendered
certain by proof that stock acquired by Davidson sub-
sequently to the execution of the bill of sale was puz-
chasged “ for the purpose of being substituted for stock
then owned by him in connection with his business,”
however difficult, in certain far-fetched hypothetical
cases, When the stock had not actually been brought on
the premises, used by him for his business and added
to his other stock, such proof might be. That however,
would be an objection, not to the deed itself as void for
uncertainty, but to the proof by which it was sought to
identify the goods. It would, I think, be unwarranted,
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by either legal considerations or by common sense to

MoAritorar say that this claim must therefore be held void for the

0.
Forsyra.

Strong J.

reasons suggested. Then the very fact that the goods
claimed here have been substituted for other stock by
being added to and incorporated with the general stock-
in-trade with which the grantor was carrying on his

“business brings them within the terms of the deed and

constitules sufficient proof that they were purchased
for that purpose. Res ipsa logquitur. There might be
some difficulty, as a matter of evidence, if the goods
had never been added to the old stock or brought to
the mortgagee’s place of business, but that is a case
which does not occur here, and one with which we
have nothing to do. It appears to-me, therefore, that
in this respect the bill of sale was sufficiently certain-
and definite, and that the goods claimed are shown by
the way in which they have been dealt with io come
within the most strict and literal construction which
can be placed on the language in which this claim
is expressed. I entirely agree with what Mr. Justice
Weatherbee has said on this head, and I refrain from
dwelling longer on it, as I adopt his observations.

Then the deed being thus free from these two pre-
“liminary objections to it, that it was void on grounds
of public policy, in consequence of the agreement not
to register, and that the portion of it relating to after-
acquired goods was void for uncertainty, we have next
to enquire what effect was given to it by the registra-
tion which teok place on the 12th December, 1881.
"The statute says (section 1) that upon registration the
deed shall “take effect” against the séveral classes of
persons mentioned in the same clause, amongst others,
against “assignees for the general benefit of the
“ grantor’s creditors.” I do not understand these words
“ghall take effect” as conferring upon the deed -by
reason of its being registered. or filed any -greater -or
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more extended operation than it would at common. law, 1885
and before the statute was passed, have had imme- LIcms'pEB,
diately upon its execution. Registration is only a pro- FOR;’“H
cess or solemnity in addition to the ordinary common

law execution by sealing and delivering required to
make the instrument effectual against the third persons
named. But when the deed is once thus perfected its
legal construction, and its operation both at law and in
equity, must be exactly the same as they would have
been irrespective of the statute.

This brings us to the consideration of the nature of
the appellants’ title to the goods now claimed being
those acquired by the grantor subsequently to the exe-
cution of the bill of sale. The title asserted by the
plaintiffs is, of course, a purely equitable one. If they
‘had .set up a legal title, their bill would have been
.demurrable, as in such case their remedy would have
‘been at law by an action of trover or detinue; and it
is equally clear upon the evidence that in this they
were perfectly right. In order to enforce a legal title
some, addltlonal act on the part of the grantor, such as
.a further agsignment, or at least a delivery of possession,
“of the after-acquired goods would have been requisite,
.and no such novus actus is proved. The law on
- this subject is so fully and thoroughly considered and
_explained in the well-known case of Holroyd v. Marshall
(1), particularly in the opinion of Lord Westbury,
:delivered in that case, that no further reference to
authoritios on this point is called for. .If, therefore,
_the suit had. been instituted against the grantor
before any assignment to the respondent was made, the
relief prayeyd would have been granted as a matter of
course. Then the appellants must be entitled to the same
relief as against the respondent Forsyth, unless he can
. how that he is a purchaser for_valpé,ble consideration
(1) 10 H,L Cas. 101,

Strong J,

———
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without notice, who having obtained a legal title, is

‘MoArrzerag entitled to priority over the appellants. This defence

?.
ForsyrH,

Strong J.

is so very imperfectly pleaded by - the answer
that it may well be doubted whether, according to
the strict rules of equity pleading, respondent Forsyth
is entitled to avail himself of it. But without dealing
with the case on so narrow a ground as a point of
pleading, and giving the respondent Forsyth the same
benefit of this defence as if it had been pleaded in the
most formal and technical manner, it scems very clear
on the evidence that he does not bring himself within

‘the conditions essential to comstitute him a purchaser

for value without notice, so as to entitle himself to
protection against the plaintifi’s demand. The onus of
proving this defence is, of course, as in all cases when
it is pleaded, in the first instance on the defendant.
He must show that he was a purchaser for valuable
consideration. It then lies on the plaintiff, if he can, to
neutralize this defence by showing that at or before
the-time the defendant became such purchaser he had -
notice of the plaintiffs’ equity. Now, what is the
evidence to show that the defendant was a purchaser

-for valuable consideration ? We have in the first place

the deed of assignment, by which Davidson assigned

-to the respondent Forsyth, and which is dated and

was executed on the evening of the 18th of December,
1881. 'What Mr. Forsyth says in his evidence as to the
date of the execution of the deed, and the circumstances

-which led to it, is as follows:

The transfer was made to me on the evening of the 13th Decem-
ber, 1881 ; at that time I had no knowledge of the existence of the
bill of sale under which the plaintiffs claim; on the following Mon-
day I took possession of everything in the store. Igot possession
from George Davidson.

And in his cross-examination he says:

George Davidson met me on the street the evening of the 13th
December, 1881 ; he asked me if I would act as his trustee; I did
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not then know what he wanted; I do not remember his telling me
anything about the bill of sale before the deed was signed; no
creditor asked me to accept the trust; I did mnot employ Mr.
Meagher in the matter; his own solicitor drewup the deed of trust;
he asked me to go to M'r Meagher's office with him and sign the
deed of trust ; when he first spoke to me I supposed he wanted to
transfer some property to his wife; the deed of trust was read over
before we signed it. .

Turning to the deed itself we find that it is a general
assignment of all the assignor’s (Davidson’s) estate real
and personal, lands, goods, chattels, merchandise, stock-
in-trade and debts due to him, and the trust declared

< of the proceeds when sold are, first to pay the expenses
of executing the trust, then to retain a commission of 5
per cent. on the net proceeds of the estate as the
remuneration of the trustee, next to pay in full three
preferred creditors named in the deed, and lastly to
distribute the residue equally amongst such of the
assignor’s creditors as should sign and seal the deed
within sixty days, with an ultimate trust as to any sur-
plus in favor of the assignor himself. It is not alleged
or pretended, nor is it recited in the deed, that Forsyth
was himself a creditor. It is not shown when the
creditors, or when any one ot the creditors, had notice of
the deed, nor when they assented to or became parties
to it. All that appears in the evidence is an admission
noted on the face of the deposilions as follows :(—* It is
admitted that the following parties have filed claims
against the estate of Greorge Davidson & Co.,” and then
follows a list of names with the amount of the debt

19
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set'opposite each ; but there is nothing to show when

the claims were filed.

What, then, was the effect of this deed before any
creditor acceded to it ?

Nothing can be better established by authority than
the proposition that a trust deed of this kind, whereby

a debtor conveys to a trustee for the benefit of creditors,
za :
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tdoes not constitute the trustee a purchaser until some

"MoArisraz creditor has had notice of the deed, and has either by

L0
Forsyra.

Strong J.-

‘some positive act or declaration, or by silent acquies-

'cence, acéeded to it. Until it is shown that a creditor

“has such notice the deed is considered by a ‘Court of
Equuy a mere deed of management revocable by the
debtor at will, and the assignee is held to be a trus-
tee for the assignor only. There is scarcely any doc-
trine in the whole law of trusts in support of which
such a long list of authorities can be cited as this.

;From the case of Wallwyn v. Coulls (1), Garrard v. Lord
Lauderdale (2) down to Smithv. Hunt (8) and Steel v.
Murphy (4) ; decisions are to be found affirming this

principle. It makes no difference that the creditors

are named in the deed or in a schedule to it;
~until they or some one of them has notice of the
‘deed, it is revocable, and the assignee ‘held to be

a mere trustee for the assignor. So soon, how-

‘ever, as the fact of the execution of the deed has been

communicated to a creditor who, though he may not
execute it, does not repudiate it—a binding, irrevocable
trust is created, which constitutes the trustee a pur-
chaser for value. Harland v. Burton (5); Acton v.
Woodgate (6). 1f the trustee is himself a creditor, the
deed is binding and irrevocable, and the trustee a pur-
chaser for value, frorqx the time of its execution. Sig-
gers v. Evans (7). All the cases are collected, and the

~conclusions to be drawn from them to the eﬁe_ct just
“laid down, in the notes to the case of Eillison v. Eilison

in White and Tudor’s leading cases (8).
Applying the law thus established to the facts

‘in ‘évidence already referred to, without more, it

would follow that the respondent Forsyth fails ‘to

“'(1y '3 Mer. T07. (5) 15 Q. B. 713.
(2 $'Sim. 1. (6) 2M. & R. 495.
(3) 10 Hare 30, . _ (") 5E. & B, 367.

(4) 3 Moore P, C, 445, ¢8) Vol. 1 p.'268 (5th Ed).
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establish his defence that he is entitled to priority in 1385
respect of his legal title over the eqmtable title to the Mo Ameg
appellants, for, as I have before said, there is nothmg to_ Fomﬂﬂ
show when creditors first had commumcatlon of the —
deed, and the claims filed, the reference to Whmh is the ml}i I
only allusion to the assent of creditors to be found in

the depositions may not have been presented until after

the suit was instituted, and it was incumbent on the
defendant to prove this defence strictly. But the evi-

dence authorises us to put the case much more strongly

than this against the respondent. In his cross-exami-
nation, part of which has already been extracted, Mr.
Forsyth proceeds to say: '

The next morning (referring to the morning after the execution

of the deed) Mr. Ackhurst-and Mr, Barnstead (two of the appellants)

came to the store and claimed title to the goods under the bill of

sale. I took advice of counsel in the matter, and intimated to them
afterwards that they had no right under their bill of sale to the

goods acquired subsequent to its date.

It will be remembered that the deed was executed on

the night of the 13th of December, 1881, and thus it
appears that the next morning the respondent Forsyth,

at a time when, so far as we have exfidence, no creditor

had become privy to the deed, and consequently whilst

it was still revocable and theassignee a mere trustee for

the debtor, had clear and distinet notice of the appel-

lant’s title, and proceeded to take legal advice upon it.

The consequence must be that when creditors after-
_.wards became parties to the deed and thus constituted

Mr. Forsyth from that time a trustee for them, and a
person who thus became entitled to the rights of a
purchaser for value, that defence was rendered unavail-

ing to him by the notice he had previously received,

since, beyond all doubt or question, the notice so given

to the trustee affected creditors subsequently coming in

and taking the benefit of the assignment to as great an
extent as it would have done if Forsyth had had notice
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1885 when he first accepted the trust and executed the deed.

a4 " .
MoArusrer It seems to me therefore an extremely clear case for giv-
v

Fonserm. 10& the appellants the relief prayed, just as such relief
— _ was given in Holroyd v. Marshail, for the reason that in
Strong J.

w—  that case the defendant execution creditor was held to
take subject to the equitable title of the assignee of
after-acquired property, because he did not stand in the
position of a purchaser for valuable consideration with-
out notice.

It is out of the question to say that the statute before
referred to (the Bill of Sale Act) has any bearing on the
question of law just considered, or with its application
here. All that the statute does is to require the filing
.of the bill of sale in order to make it a perfect instru-
ment. When the deed is filed it is left to its ordinary
legal and equitable operation, which is the same as it
would have been before the statute was passed. The
requirements of the statute which had been complied
with are therefore wholly collateral to this question.
It never could have been intended, by requiring
registration, to make a deed irrevocable which, before the
statute, was a mererevocable deed of management, thus
affecting the rights of an assignee in a matter with
which the Act wasnot intended to interfere. But there
is even a more conclusive answer to any argument of
this kind for, unless I have misstated the law, the effect
of the decisions I have referred to is to show that the re-
spondent Forsyth did not become an assignee for the
benefit of creditors, but remained a mere assignee or
trustee for the benefit of the settlor himself until the
assignment was, by being actually communicated to a
creditor, converted into a deed of trust for creditors, and
therefore on the evidence he was not in a position to
plead that defence until a time subsequently to that at
which he had notice of the appellants’ title.

There remains still another point which may be
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noticed, thoughI do not think it would afford a ground 1885
for upholding the title of the appellants. The first sec- Momsmza
tion of the statute enacts that the bill of sale shall only Fonsym
“have priority ” and, take effect, * from the time of the
filing thereof.” S Strili &
- There. is mothing in the Act making registration
notice, and I cannot read the words just quoted as
intended to giving any preference or other priority to a
registered bill of sale than before the statute it would
have had without registration, and that it is plain, as I
have alresdy stated, would only have been an equitable
priority so far as it created a charge on chattels to be
subsequently ascertained. I am of opinion, therefore,
that no-argument from which the plaintiff can derive
any benefit can be founded upon the use of these words.
It can be no objection to the relief prayed that it is
in respect of chattels, contracts of sale relating to which
are not ordinarily the subject of equitable jurisdiction
by way of specific performance. This objection is fally
answered by Lord Westbury in the case of Holroyd v.
Marshall, a case like the present, being distinguishable
on the ground of trust, for when a fiduciary relationship
is once established a court of equity will interpose to
enforce the trust whatever may be the nature of the
property. In the notes to Cuddee v. Rutter in White
and Tudor’s Leading Oases (1), the law is thus
stated :

Although courts of equity, as we have seen, will not ordinarily
decree specific performance of contracts to purchase chattels if
damages at law will be an adequate compensation, nevertheless, if a
trust is created, the circumstance that the subject matter to which
the trust is attached is a formal chattel will not prevent the court
from enforcing the due execution of that trust, not only against the
trustees themselves, but against all persons who obtain possession of
the property affected by the trust, provided they had notice of the
trust. See algo Pooley v. Budd (2).

1 am of opinion that the appeal should be allowed

(1) Vol. I. Ed. 5 p. 859, (2) 14 Beav. 34,
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1885  with'costs, and a decree for an account, a8 prayed; with*

MoArisrar costs be entered in the court below.
P.

Ff’RSYTH FourNIER J.-—I am in favor of dismissing the appea,l
for the reasons given by the learned judge in eqmty

HENRY J.—I am strongly of the opmmn that had
there been but one point in the case I should héve coms
to the conclusion that the arrangement between David-
son and MeAllister, by which the cred1tors were 1iot to
be m:formed of the bill of sale which was éxecuted, and
When MeAllister became a party to that, by which hé
was benefitted by the contmuance to Davidson of sup-
phes of goods by other partles he a.pparently ha.vmg a
large stock and large busiriess going: on, and havIng'
taken this secret bill of sale Whlch the’ statute of Nova

" Scotm was 1ntended to prevent rendered the a.greement
on the pomt of McAlhster by which Davidson wis tobe
enabled to 1mpose upon the World cut&;lde and obtain
credlt for the beneﬁt of McAhster, Who, through David-
son obtammg stocks of goods from the part1es, which
Were toinure to Dav1dson under this bill of sale, was, I
cons1der, a fraud and an attempt made by McAllister to
obtam a benefit through Dav1dson obtemrng further
supphes of goods for his’ store for hlS benefit, and that
he, being a party to that, cannot take advantage of that
which was mtended as a cover and a cloak to enable
Davidson to obtain further credit. My judgment is not
necessarily founded on that position, but if it were, I
think I should have no difficulty in arriving at the
conclusion that McAllister ought not to profit by the
bill of salé made under the agreement in question, by
which the other party, by false pretences, was enabled
to obtain further credit from parties outside. Ithink the
law in regard to it has been properly laid down by his
Lordship the Chief Justice, supported and sustained by
the case to which he has referred, viz: Hallas v. Robert-
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s (1) whicki'is exactly in point with this case. Inthat 1885
casé Brett M.R., says (2) : That confirms the judgmient MoArrmir
in Joseph v. Lyons (3), and enunciates & legal position Foseerm,
applicable to this'case. According to that doctrine Mec-
Allister had but an equitable title ; not having obtained
a légal title under that bill of sale the legal title was
transferred legally by Davidson to Forsyth, and he is
therefore entitled, I think, to the judgment of this
court.

ﬁénry\ J.

ey

TASCHEREAU J.—For the same reasons I am in favor
of dismissing the appeal.

Appeal dismissed with costs.

Solicitors for appellants: Sedgwick, Stewart &
O’ Brien.

Solicitors for respondents : Weeks, Pearson & Forbes.

THE BANK OF TORONTO...ccco000 erererees APPELIANT; 1885

AND' . *May 3.
LE OURE ET LES MARGUILLIERS ) 1886
DE I’GEUVRE ET FABRIQUE DE *Mar, 8,

LA PAROISSE DE LA NATIVITE WESPONDENTS- —
DE LA SAINTE VIEKGE............ J

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeal—42 Vie., ch. 39, sec. 8—Action hypothecary for church rates
under $2,000 not appealable.

A church rate payable in two instalments of $165 each was assessed
on a certain property in the Parish of the Nativity., The Bank

* Prpsent—Sir W. J. Ritchie C.J., and Fournier, Henry, Taschereau
and Gwynne JJ.

(1) 33 W. R. 426. (2) See p. 12
' (3) 33 W. R. 146.
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of Toronto subsequently became proprietor of this land, and in
an hypothecary action brought by respondents against them to
enforce the payment of the first instalment of said church rate,
" the Superior Court at Montreal held the Bank of Toronto were

Les Cvrs, 0. liable ; the Court of Queen’s Bench (appeal side) confirmed the-

Fournior J.

———

Jjudgment.

Held, on appeal to the Supreme Court of Canada, that the case did
not come within any of the classes of cases mentioned in sec. 8
of 42 Vie., ch. 39, (Supreme Court Amendment Act, 1879), pro-
viding for appeals from the province of Quebec, and was nob
appealable.

APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (appeal side). : »

The facts of the case are fully set out in the Judg-
ment of Fournier J.

The case was heard on the merits, but was decided
on the ground that the Supreme Court of Canada had
no jurisdiction.

R. Laflamme Q.C., for appellants.

Archambault for respondents.

¥ourniER J.—L'Appelante, défenderesse en Cour
Inférieure, a été poursuivie hypothécairement et con-
damnée par jugement confirmé par la Cour du Banc de
la Reine, & payer & 'Intimé, la somme de $165.82% en
vertu d'un acte de cotisation pour la construction d'une
église catholique dans la paroisse de la Nativité de la
Ste. Vierge, prés de Montréal.

La propriété sur laquelle a été imposée cette cotisa-
tion en 1877, était alors en la possession du nommé Henri
Girard, catholique romain, et comme tel tenu en vertu

~de la loi & contribuer a la construction de la dite église,

comme propriétaire d’'immeubles situés dans I'étendue
de 1a dite paroisse. Il était devenu propriétaire de I'im-
meuble ainsi cotisé, par contrat de vente passé le 27
juin 1874, par Mtre Marler, notaire, et duement enregis-
tré ; cette vente lui avait été consentie par Joseph Ross
Hutchins, appartenant 3 la religion protestante, pour la
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somme de $24,000, payable en la maniére stipulée au dit 1886 _

contrat. BANE oF
" Par un antre acte passé devant Mtre Doucet, le 19 TO%¥™

janvier 1876, et duement enregistré, le dit Joseph Ross Lzs gmﬂﬂ;

Hutchins a cédé et transporté la susdite somme de  ——

$24,000 & -Walter Bonnel, qui, par un acte exécuté ler"“f_‘ie_" J

méme jour, par-devant le méme notaire, transporta a la

Banque de Toronto, I’Appelante, la dite somme de

$24,000. La somme ainsi transportée et devenue la

propriété de I’ Appelante était le prix de vente originaire-

ment di & Joseph Ross Hutchins par Henri Girard

avec hypothéque et privilege de bailleurs’ sur I'im-

meuble vendu par Pacte du 27 juin 1874. Tous ces

divers actes ont été duement enrégistrés. Les deux

cessions ci-dessus citées de la susdite créance ayant été ‘

faites avec 'hypothéque et privilége de bailleur de fonds

qui y étaient attachés, I’Appelante se trouve ainsi étre

dans la méme position que le vendeur Joseph Ross

Hutchins, et par conséquent substituée a tous ses dr01ts,

titres et priviléges.

Henri Girard se tronvant incapable de payer la dite
somme et les intéréts échus, fit le ler juin 1880 un acte
par lequel il abandonna a I'Appelante la propriété sur -
laquelle était hypothéquée avec privildge de bailleurs
de fonds, la créance transportée a cette derniére comme
susdit. Cet abandon fut fait par Girard 4 la condi-
tion qu'il deviendrait quitte de som obligation person-
nelle de payer le prix de vente du dit immeuble—et
accepté par I’ Appelante sans novation de ses droits d’hy-
pothéque et privilege de bailleur de fonds—et avec la
réserve ci-aprés citée du droit de contester la réclama-
tion qui fait Pobjet du présent litige.

Hutchins et Bonnel n’étant pas catholiques romains
n’étaient sujets & aucune contribution pour la construe-
tion d’'une église de cette dénomination religieuse.
1/Appelante comme étant aux droits de ces derniers et



28
1888
B;;; oF
TorRONTO

v.
Lzs Cuzi,
&o

Fournier J.

. SUPREME COURT OF CANADA. [VOL. XIL

comme corporation composée pour.la plus grande partie.
d’actionnaires protestants, réclame le bénéfice. de-
Pexemption de toute contribution de ce genre. Non
seulement les immeubles appartenant & des protestants.
ne sont pas sujets a cette contribution, mais Je prix
méme qui en représente la valeur, comme dans le cas
actuel, dd avec privilége de bailleur de fonds, doit étre
payé en.préférence a toute taxe imposée pour cet.objet
affectant un immeuble acquis d’un protestant. Ce droit
est garanti par l'article 2011 C: C,, en ces termes: :

The assessments and rates which are privileged upon immo-
veables are : 1, Assessment for building or repairing churches,
parsonages or church-yards ; but in cases where an immoveable has
been purchased from a person who does not profess the Roman
Catholic religion, before it was assessed for such purposes, the pri.
vilege for such assessment must rank after the vendor’s claim, and:
all privileges and hypothecs anterior to such purchase.”

Aussi toute contestation & ce sujet est-elle aban-
donnée par I'intimée qui reconnait positivement dans
son factum s’en tenir i l'obligation personnelle que
PAppelante aurait centractée par I'acte d’abandon que
lui a consenti Girard, de payer le montant réclamé.
Cette admission qui nous exempte de la considération
de toutes autres questions soulevées par les plaidoiries,
est en ces termes:— )

The principal or rather only legal question really before this
honorable court, is whether the Appellants contracted, by their deed.
of cession and transfer of the 1st of June 1880 with Henri (Gtirard, a.
personal obligation to pay the amount for which the property of
their assignor was hypothecated towards the building of a catholic
church under the control of the Respondents.

Toutefois, comme l'action est hypothécaire avec la
conclusion alternative de payer $165.82, ou de délaisser
un immeuble valant beaucoup au-dela de $2,000.00, il
n’est pas hors de propos defaire remarquer que la valeur
de I'immeuble dans ce cas ne peut pas affecter le droit
d’appel—bien que la juridiction soit, d’aprés la section
citée ci-aprés, déterminée par la somme ou la valeur
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de la matiére en litige. L’alternative donnée fixe a la
somme due, $165.82, 1a valeur de lintérét de I'intimé
dans I'immeuble hypothéqué. Pour l'exercice de ses
droits, la-valeur de I'immeuble (la matisére en litige) ne
dépasse pas pour lui la somme qu'il réclame. Clestle
“principe suivi en France.pour décider la question de
compétence du tribunal d'appel dans les actions hypo-
thécaires. Il y a lieuw den faire application au cas
-actuel. L’autorité smivante est positive a cet égard,
Bioche (1). ' '
Quand la demande contient des conclusions alternatives, il suffit
.que l'une des deux choses réclamées soit d'une valeur inférieure &
1,500 francs pour que le tribunal prononce en dernier ressort.

Henrion, chap. 16; Carré, No. 311 ; Benech, 1, p. 46; Boncenne, 1,
'836; Carou, Nos. 114 et 115.

"Mais limitée comme elle 'a été par les déclarations
‘des parties, la demande n’a plus pour but que le
paiement de la somme de $165.82%, réclamée en
vertu d'une obligation personnelle. Avons-nous
juridiction pour entretenir un appel dans une action
personnelle dont le montant est au-dessous de
-$2,000.602 Il est évident Jue non, d’aprés le pro-
viso de la section 17 de l'acte 85 Vic, ch. 11, qui
déclare qu’il n’y a pas d’appel dans la province de
Québec, & moins que la somme ou la valeur de lobjet
‘en litige ne se monte & la somme de $2,000. Dans les
causes ol il s'agit d'une somme ou d’une valeur moin-
dre, il n’y a pas d’appel, & moins que dans ce cas la de-
mande ne soit de la nature de celle mentionnée dans la
“gection 8 de la 42 Vie., ch. 89, amendant la section 17
“ci-dessus citée. ‘Mais la cause actuelle netombe dans
aucune des catégories mentionnées dans cette derniére
-section. ‘
11 ne s’agit ici que de 'obligation personnelle de l'in-
‘timé de payer $165.82.
- La section 8, aprés avoir .déclaré qu’il-y:aur --appel
(1) Vo. Appel, p. 857, No. 221,
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“Fournier J.

 S—
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1886  dans les cas ot il s'agit de la validité d’actes législatifs,
Banz or ajoute qwil y aura aussi appel dans les causes au-des-
TOR””‘NTO sous de $2,000, lorsque la demande se rapportera a des

Lzs Curf, honoraires d’office, droits, rente, revenu, ou a quelque
*“  somme d’argent payable & Sa Majesté, ou 4 aucun titre
Fournier J. 3 des terres ou tenements, rentes annuelles ou titres sem-

T blables ou choses, dans lesquelles les droits & venir

peuvent é&tre liés, “ bound.”

Dans le cas actuel il ne s’agit que du paiement d’une
somme de $165.82% pour taxe d’église, laquelle a été
imposée par la répartition d’une somme déterminée
dont le paiement devait se faire en deux versements
annuels. Cette taxe quoique portant hypothéque et
privilége sur les immeubles, n’a aucunement le carac-
tére d'une charge permanente, elle n’est que temporaire
et ne peut pas se répéter d’année en année comme des
rentes, ou comme des droits et revenus dfis & Sa Majesté
qui ont un caractére permanent. Cette taxe n’est pas
un droit (dufy) car cette expression ne peut s’'appliquer
qua des droits dus & Sa Majesté, tandis que le montant
de cette taxe est dfi et payable i la corporation intimée.
La demande de la somme en question n'a, non plus,
auncun rapport a des titres concernant des terres et
tenements, héritages, et de plus, comme la taxe dont il
s’agit était payable en deux ans, il est évident que la
condamnation aun paiement de cette taxe ne compromet
en aucune manisére les droits futurs.

La demande en cette cause ne rentre dans aucune
des catégories de causes oit l'on peut appeler en vertu de
la sec. 8, lors méme que la demande est moindre que
$2,000.

Cette question de juridiction aurait di étre soulevée
préliminairement, mais au lieu de cela les deux parties
semblent s’étre entendues pour la passer sous silence,
ou plutét paraissent avoir été toutes deux sous l'impres-
gion avec I'honorable juge qui a permis l'appel, que la
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causé était appelable. Llerreur étant commune aux ’ﬁgg
deux parties, il ne peut étre accordé de frais. BANK OF
. Toroxto

HeENRY J—I concur in the views taken by my . % .
learned brethren. I regret it, however, because I think = &o.
it but right to express my opinion that the action was pascherean
1ot maintainable, but such a judgment the court has -
‘o right to give because we have no jurisdiction. -

 TasoHEREAU J.—This is a case from the province
of Quebec, what we call an hypothecary action for
‘church rates for an amount of $165, and I am sorry to
‘say we have to dismiss it for want of jurisdiction.
I do not see that we have any jurisdiction to
entertain the appeal.” From the Province of Quebec,
four classes of cases only are appealable under 42
"Vie. ch. 29 sec. 8:—1st, any case wherein the matter
in controversy amounts to the sum or value of $2,000;
2nd, any case wherein the matter in controversy
involves the question of the validity of an act of Par-
liament, or of any of the local legislatures ; 8rd, any case
-wherein the matter in controversy relates to any fee of
office or any duty or rent or revenue payable to Her
" Majesty, or any sum of money payable to Her Majesty,
where the rights in future might be bound. These last
words must be read as qualifying all this third class as
well as the mnext. If, for instance, a fee of office is
claimed, but the right to it is denied by the defendant,
the case is appealable, but if in an action for a fee of
office, the defendant pleads payment, the case is not
appealable if under $2,000. 4th, any case wherein the
matter in controversy relates to any title to lands or
tenements, or title to annnal rents or such like mat-
ters or things where the rights in future might be
bound. It is evident that this case does mnot fall
within any of the first three classes. Though the
value of the immovable in question may be over
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1886 $2.000, it is the amount claimed in an hypothe-
‘Baxc or cary action which is in controversy, and here it
rOR;’ Y10 js clearly below the appealable amount. The only
Lms C(‘,mfa: class under which it could at all be argued that this

—_  case falls would be the fourth one. But it is impos-

T”‘s"}ffre@“ sible to bring it within its terms. The title to this land

.——  here is not disputed nor in controversy. Nor do the

words “such like matters or things where the rights

~in future- might be bound,” support, the appeal. ‘The

-right. of the plaintiffs to tax this property isnot disputed

~here. . Nor is its liability to future taxation in.contesta-

.tion. And the fact that thetaxes claimed are payable by

.instalments; some of which may not yet.be due, cannot

-render the.case appealable. The present liability,of the

bank, or rather the lien on this,property is the only mat-

-ter of controversy. It.is debitum in presenti solpendum

in futuro. The case of Sauvagesu v. Gauthier (1) in the
-Privy Council is in that sense.

Sir W..J. RitcHIE CJ. and GWYNNE J. concurred.

Appeal quashed without costs.

Solicitors for appellants: Laflamme, . Huntingdon,
. Laflamme & Richard.

:Solicitors for respondents : - Mousseau, -Archambaull. &
Lafontaine.

() L.R.5P.C. 494,




VOL. XI1,} SUPEEME COURT OF CANADA,

THE SOVEREIGN FIRE INSUR-
ANCE COMPANY OF CANADA:; APPELLANTS;
(DEFENDANTS) .voseeerer saverenscnninenecee

AND

CHARLES H. PETERS (PLAINTIFF)... } RESPONDENT.

ON APPEAL FROM THE JUDGE IN EQUITY OF THE PRO-
VINCE OF NEW BRUNSWICK.

Insurance against loss by fire—Condition in policy— Not to assign
" without wrilten consent of company—DBreack of condition—
Chaittel mortgage.

‘Where a policy of insurance against loss or damage by fire contained
the following provision :—

«If the property insured is assigned without the written consent of
the company at the Head Office endorsed hereon, signed by the
Secretary or Assistant Secretary of the company, this policy
shall thereby become void, and all habxhty of the company shall
thenceforth cease:”

Held, affirming the judgment of the court below, that a chattel
mortgage of the property insured was not an assignment within
the meaning of such condition,

APPEAL by consent from the decree of Mr. Justice

Palmer, J udge in ]]qmty for the Province of New

Brunswick, in favor of the respondent (plaintiff below).

The firm of Peters & Sutherland, of the city of St.

John, N. B, effected an insurance for the sum of $2,000

with the Sovereign Fire Insurance Company on their

stock of boots and shoes in the premises in which they

did business; not long after, the said Peters & Suther-

land executed a chattel mortgage on theirstock of boots

and shoés, being the property covered by the said insur-
ance, in favor of Charles H. Peters, the respomndent,
who allowed them to remain in possession of, and sell,

* Peesenr—8ir W, J. Ritehie C.J. and Fournier, Henry, Taschereau
and Gwynne JJ.
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the said stock ; while the said mortgage was outstand-

Sovenmrex ing the said stock was destroyed by fire, and the com-

F. Ins. Co.
Ve

Prrers,

pany refused to pay the insurance thereon on the ground
that the chattel mortgage was a breach of a condition in
the policy that the property insured should not be
assigned without the written consent of the company
indorsed on the policy; the mortgagee brought a suit
in equity-against the company to recover theinsurance,
and a decree was made in his favour; the company
then appealed, by consent between the parties, to the
Supreme Court of Canada.

Lash Q.C. for the appellant, referred to Cons. Stats. U.
C. cap. 52 sec. 30 ; Smith v. Niagara District Mutual
Ins. Co. (1).

Hanington, for the respondent, contended that it
would require an absolute transfer of all the interest
of the insured to make a breach of this condition. If
not, a sale of the goods insured in the ordinary course
of business might constitute a breach. He referred
to Taylor.v. Liverpool & Great Western Steam Co. (2);
Crusoe v. Bugby (8); Goodbehere v. Bevanr (4); Croft v.
Lumley (5); Hitchcock v. North Western Ins. Co. (6).

Johns v. James (7) ; Marks v. Hamilton (8); May on
Insurance (9); Phillips on Insurance (10); Sands v.
Standard Ins. Co. (11).

Sir W. J. Ritomie C.J.—~The case set forth that it is

admitted :—

That a chattel ortgage was giver by said defendants, John
Peters and Thomas F. Sutherland, to said plaintiff, upon the pro-
perty and effects mentioned in said policy of insurance, duly exe-
cuted by said John Peters and Thomas F. Sutherland, on or about

(1) 38 U. C. Q. B. 570. (6) 26 N. Y. 68,

() L R. 9Q.B. 546. (7) 8 Ch. D. 744,

(3) 2 Wim. Black. 766. (8) 7 Ex. 323,

(4) 3 M. & 8. 353. (9) Sec. 281.

(5) 6 Hi L, Cas. 672. " (10) 5th Ed. p. 151 par. 286

(11) 26 Gr. 113 ; 27 Gr. 167,
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the 17th day of August, A.D. 1883, and duly filed in the offive of the 1886 |7
Registrar of Deeds in and for the City and County of Saint John on _

g >
the 29th day of said month of August, a copy of which said chattel FOVI?;EXSJ !
wortgage, it is agreed, may be filed and read as part of this case. .

Perers,

It is admitted that the chattel mortgage aforesaid was made
and executed by the said defendants, John Peters and Thomas F. Ritehie CuJ,
Sutherland, to the said plaintiff without procuring the written con. ™ -
sent of the said defendants, the Sovereign Fire Insurance Company
of Canads, thereto, and that no consent in writing to the said chattel
mortgage was ever indorsed by the said defendant, the Sovereign
Fire Insurance Company of Canada, on the policy; that, in fact, the
said Abraham D. G. Vanwari (the company’s agent) had not, nor
had the said Sovereign Fire Insurance Company of Canada heard of
said chattel mortgage having been made before said fire, nor had any
notice been given to them, or either of them, or to their agent.

That the delivery of the shoes mentioned in fhe attestation
clause of said chattel mortgage to the plaintiff was so made as a
matter of form, as the parties to said chattel mortgage believed it to
be a necessary form in order to make said chattel mortgage legal as
a chattel mortgage, and, in fact, the said plaintiff did not, previous
to the time of the fire above mentioned, enter into possession of any
of the property or effects mentioned in said chattel mortgage, or
take any proceedings to foreclose said chattel mortgage, or realize
the amount secured thereby.

That the said Peters & Sutherland, after the execution of said
chattel mortgage, continued in possession of said property and
eoffects, and paid over to the plaintiff, from time to time, amounts on
accaunt of the amount secured by said chattel mortgage, as they
had likewise done on account of the amounts due him before its
execution, but there is still due to said plaintiff, on account of the
amounts secured by said chattel mortgage, a large amount in excess
of the amount of $2,000 insured under said policy as aforessid.

That the said plaintiff and the saild John Peters and Thomas
. T, Sutherland, or William Peters, junior, at the time of making said
chattel mortgage or said trust deed, had not, nor had avy of them,
read over the conditions of said policy, and none of said parties
intended to commit a breach cf any of the conditions of said policy,
and neither of them knew or believed that such chattel mortgage or
trust deed would affect said policy in any way.

1t is admitted that if the said policy was in force-and valid at
the time of said fire, the said plaintiff is entitled to maintain this
action and to recover against the defendants, the Sovereign Fire
Insurance Company of Canada, the sum of $2,000 and interest

3%
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thereon from the 26th day of December, A.D. 1883.

I differ entirely from Mr. Justice Palmer asto the
meaning of the words “ property insured” in the third
condition, That learned judge says they may fairly

Ritchie ¢.J, Tnean the insurable interest in the subject insured.

That, certainly, is what is insured, and such interest is
property With all due deference to that learned judge,
I think the property insured was the following .pro-
perty :

Their stock of boots and shoes, findings, and machinery contained
in the premises occupied by them, on the second flat of the four-
storey brick building with gravel roof, siluate on the south-west angle
of Carmarthen and Uniqn streets, City of St. John N,B., occupied
by insured aund. other tenants as a steam power boot and shoe fac-
tory, furniture and brush and soap factories, and grocery
as specified in so many words in the policy. Then
we have the third condition, in reference to which the
policy is made and accepted, and declared to be part of
the contract, “that if the property insured is assigned
without the written consent of the company.” What
property ? In my opinion, clearly the stock of boots
and shoes, &c. But, if anything is wanting to make
this more clear, we have the last words of the con-
dition, “but this condition does not apply to change of
title by succession, by operation of law, or by reason of
death.” Change of title? To what, if not to the stock
of boots and shoes, does this apply ? Then again, if it

could possibly be required to be made plainer, we have

condition four: “ When property insured is only par-
tially damaged no abandonment, &c.” What is this

“property insured but the stock of boots and shoes ?

So at the end of this condition: *No abandonment of
property insured will be allowed,” &e. Does this
apply to the insurable interest ?

So a;gain, in condition twelve, as to the directions to
be observed by persons entitled to make a claim under
the policy, we have, inter alia :
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5. He shall also declare what was the whole actual cash value of 1886
the property insured, and what mterest the agsured had therein at ,

the time of the loss. %mﬁign&v
6. Whether there was any incumbrance thereon, and, if any, giving ° P v
ETERS,

full particulars thereaf.

7. In what general manner the premlses ingured, or the premises th;—l;- cJ.
containing the subjects insured, or the several palts thereof, were =
oceupied, &c.

Also by condition 15 :

If any difference arise as to the value of the property insured, of
the property saved, or amount of the loss, &c.

But it is, in my opinion, idle to pursue the matter
further; the case is too clear for argument. There is
not a doubt, in my mind, that the assignment of the
property insured referred to the insured subject, the
thing insured. I have looked at the cases relied on by
the learned judge, and cannot discover that they have
the slightest bearing on this case; nor can I agree with
the learned judge, that ‘it follows that the only ques-
tion is what is the meaning of the words “ property
insured.” The question is simply: Was the execution
of a chattel mortgage, without the written consent of
the company, such an assignment of the property
insured as would render the policy void under the.
third condition ?

I think this must be read as an absolute assignment
of the property insured, of all the assured’s interest
therein, and that the condition, as againsi the assured,
should not be read as forbidding a mortgage of or
incumbrance on the property, where the assured
retains an insurable interest. That condition -must be
strictly construed, and, as said by Chief Justice Cock-
burn in Fowkes v. Manchester and London Assurance
Ass. (1) :

In construing an instrument prepared by the company and sub-
mitted by them to the party, affecting insurance, it ought to be read
most strongly conira preferenies.

(1) 3B. &S. 925,
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1886 Forfeitures ate certainly not favored by the law. It

Sov;;;m}x has been well said that in enforcing forfeitures courts
F. I’? Co should never search for that construction of langunage
PETEN- which must produce a forfeiture when it will bear
thcme ¢J, another reasonable construction which will not pro-
= duce such a result.

" In the last edition of the Imperial Dictionary assign
is, in law, to transfer or make over to another the right
one has in any object, as in an estate, chose in action
or rcversion, and in this sense we may fairly assame
that the words were used. A mortgage is one thing,
an assignment of the property is quite another; the
one being conditional, the other absolute. In order to
operate as a forfeiture, 1 think the assignment must
divest the assured of all interest in the property, ashe
would be by change of title, by succession, by operation
of law, or by reason of death, which changes are
excepted from the operation of the condition, but so
long as an insurable interest remains in the assured
the policy is valid to the extent of that interest. Con-
dition number twelve, in its fifth and sixth paragraphs,
which provide directions for parties making claims
under the policy, seems to indicate that the property
may be encumbered without the knowledge or consent
of the insurers.

Par. 5.—In such statutory declaration he (the insurer) shall
deciare what was the whole actual cash value of the property
insured, and what interest the assured has therein at the time of
the loss,

Par., 6..—Whether thers was any incumbrance thereon, and if any,
giving full particulars thereof,

But nowhers is it said that where an insurable
interest is shown, the policy is avoided by any incum-
brance thereon. If it was intended that the :policy
should be forleited, notwithstanding the assured re-
tained an insurable interest in it, I think such an
intention should be clearly apparent from the language
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of the policy or condition. T think the assignment ii%’i‘f
should amount to an absolute transfer of the assured's SoverEex
“whole interest ; in other words, a transfer of the title F"h:,s_' co.
and determination of his interest. ‘PrrERS.
The case {rom Ontario Sands v. Standard Ins. Co. (1), Ritchie C.J.
holdsthat in a condition “if a property isassigned with- "~
- out the written consent, &ec.,” the word “assign” did
‘not cover a dealing with the property by way of mort-
‘gage, with which decisions the American authorities
‘seem to be entirely in accord.
T’think therefore the appeal should be dismissed with

“costs.

FourNIER J.—Sutherland et Peters, aprés avoir ef-

‘fectué une assurance .pour un -an, le 29 mars 1888, sur
leur fonds de commerce, composé de chaussures et d’ar-
‘ticles concernant la manufacture de chaussures, consen-
itirent un chatlel mortgage (hypothéque sur-les meubles)
-en faveur de I'intimé, comme sfireté .collatérale d'une
dette. Celui-ci ne prit pas possession des articles en
question et ne fit aucun procédé pour réaliser sur le
chattel mortgage. Le 8 d’octobre suivant, les effets cou-
verts par la police d’assurance et par le ¢hattel morigage
furent consumés par un incendie. La question résultant
de ces faits est de savoir sila création d'un chaltel mort-
gage sur les meubles assurés, constitue une violation
«de la-troisidme condition de la police d’assurance, con-
rgue-en ces termes-:

If the property insured is assigned without the written consent of
the company at the head office indorsed hereon, signed by the Szc-
retary or Assistant Secretary of the company, this policy shall there-
by become void, and all liability of the company shall thenceforth

cease; but this condition does not apply to change of title by sue-
- cession, or by operation of law, or by reason of death.

La création du mor/gage est-elle en réalité une viola-
tion de la condition que les menbles assurés ne peuvent

(1) 26 Gr. 113 and 27 Gr, 167.
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1886  &tre transportés sans le consentement de la compagnie ?
Sovexuen €t comme le chattel mortgage ne laisse plus aux assurés
F. I’:,s' Co. que le droit de racheter leurs propriétés en remboursant

Peress. le montant de ce mortgage, leur reste-il encore, dans ce
Fournier J,C28, un intérét assurable ?

— "La propriété des assurés ne consistant plus aprés le

chattel morigage que dans un droit de rédemption
(equity of redemption), ce droit peunt-il éire considéré
comme compris sous les termes property insured? Le
terme properly, en matiére d’assurance, a été interprété,
comme ayant une signification assez étendue pour com-
prendre un intérét assurable. Voir Holdbrook v. Brown
(1) ; Wiggins v. Mercantile Ins. Co. (2) ; Locke v. North
American Ins. Co.(8). Siles mots property insured com-
prennent fun intérét assurable, il ne reste donc qu’a
savoir si aprés 'exéeution du chattel morigage, les as-
surés possédaient cncore un intérét assurable. Par
Particle 15 du cas spécial, il est admis que la livraison
mentionnée dans la clause d’attestation n’a été ainsi
faite que comme matiére de forme et sous I'impression
qu’elle était nécessaire a la validité du chatlel mortgage,
‘mais qu'en réalité cette livraison n’a pas eu lieu, et que
de fait, avant I'incendie, V'intimé n’avait pris possession
d’aucun des effets mentionnés dans le chattel mortgage
et n'avait adopté aucun procédé pour réaliser la somme
dout le remboursement était garanti de cette maniére-
Peters et Sutherland étaient donc encore en possession
des articles affectés au chattel mortgage, et pouvaient, en
payant le montant ainsi garanti, rentrer dans leur droit
de propriété et alors, dans le cas d'incendie, la perte des
effets assurés retombait sur eux. Il résulte de cette
position qu'ils avaient conservé dans les effets en ques-
tion un intérét assurable suffisant pour leur permettre
de recouvrer le montant couvert par-la police d’assue

(1) 2 Mass, 280. (2) 7 Pick. 270.
’ , (3) 13 Mass. 61.
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rance. Cette cour ayant déja exprimé son opinion sur 1886
ce qu'elle considére comme un intérét assurable dans Sovmnnmu
la cause de Clark v. Scotish Imperial Insurance Co. (1), If,s Co-.
et dans celle de Anchor Marine Ins. Co. v. Keith (2), FEmsss.
je crois qu'il serait inutile de citer a4 ce sujet d’autres Fournier J.
autorités que celles de ces deux causes et des nom-

breuses décisions sur lesquelles la cour s’est alors appuyée

pour en venir & la conclusion qu'elle a adoptée. Je
considére donc ce point comme réglé et, en consé-

quence, que I'intimé a droit do recouvrer sur la police.

Mais I'appelant ayant aussi invoqué comme défense
le fait qu'il y avait eu violation delatroisiéme condition
par la création du chattel mortgage, qui dans ses termes
contenant un transport de la propriété assurée, il est né-
cessaire de voir quelle interprétation il faut donner au
mot assigned dans cette condition. L’intimé a fait & ce
sujet une savante dissertation en se basant sur les régles
d’interprétation pour en venir a la conclusion que le
mot assigned n’a rapport dans cette condition qu’a une
aliénation compléte des articles assurés qui n’aurait
‘laissé aucun intérét assurable & Peters et Sutherland.
Une clause semblable a déja fait I'objet de discussions
importantes dans les cours de la province d’Ontario,
dans la cause de Sands v. Standard Ins. Co. (3).
Dans la méme cause, entendue de nouveau . in
banco, et rapportée au 27 vol. Grant, p. 167, le juge-
ment de l'honorable juge Proudfoot décidant que la
condition dont il s’agit ne s’appliquait pas a une aliéna-
tion par hypothéque (morigage), mais & un transport
absolu, fut confirmé par tous les juges. La condition
dont il s’agit en cette cause est semblable, dans ses par-
ties essentielles, a celle qui faisait le sujet de la dis-
cussion dans la cause de Sands v. The Standard Ins. Co;
iln’'y a qu'une différence sans importance dans les

(1) 4 Can. S. C. R. 192, (2) 9 Can. 8. C. R. 483,
(3) 26 Grant, p. 113,
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termes qui ne sont pas de nature & modifier la question
d’interprétation du mot assigned dans la troisisme con-
dition dont il s’agit ici. IL'interprétation admise est
évidemment applicable en cette cause. En consé-
quence, 'appel doit étre renvoyé avec dépens,

Henry J.—This is an action by the respondent as
mortgagee of Peters & Sutherland on certain goods and

assignee of a policy of fire insurance issued by the

appellant company to the said Peters & Sutherland on
the same goods previous to the execution of the chattel

-mortgage. The question as to the validity of the assign-

ment was submitted under a special case in which

-everything necessary to the recovery of the respondent

is admitted except as to the validity of the policy when

-the loss occurred, which was a few months after the
-execution of the chattel mortgage and the assignment

of the policy. The third condition of the policy is-as

follows :—

If the property insured is assigned without the written consent of
the company, at the head office, indorsed hereon, signed by the
secretary or assistant secretary of the company, this policy shall,
thereby, become void, and all liability of the company shall thence-
forth cease; but this condition does not apply to change of title by
succession, or by the cperation of the law, or by reason of death.

The 18th and 19th clauses of the special case are as

tollows :—

Tt is submitted that the said plaintiff is the lawful “assignee for
value of sald policy of which the said defendants, the Sovereign
Fire Tnsurance Company, had notice immediately after the said fire,
but the Sovereign Fire Insurance Company of Canada had not notice
of any assignment of the policy to the plaintiff until after the said
fire, nor has the Sovereign Fire Insurance Company of Canada done
any act showing they accepted the plaintiff as their assured.

It is admitted that if the said policy was in force and valid at the
time of said fire, the said plaintiff' is entitled to maintain this action
and to recover against the defendants, the Sovereign Fire Insurance
Company of Canada, the sum of $2,000 and interest thereon from the
26th day of December, A, D..1883.
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The case conclirdes -as follows :—
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It is contended on the part of the defendants, the Sovereign Fire ‘Sovnnﬁ‘mn
Tnsurance Company of Canada, that the third condition indorsed on ¥. ngs. Co.

the-said policy was a proper and reasonable condition, and the exe-
cution and delivery of the said chattel mortgage was a breach of the
said third condition indorsed on said policy of insurance, and that
‘the-said ‘policy therefrom became void ‘and of -no eftect whatever,
and that the !plaintiff cannot recover thereunder. It is admitted,
‘however, that if the execution and delivery of said chattel mortgage
was mob a breach of said third condition, then the said policy of
“insurance was valid and in force at the time of said fire.

The question for‘the court is whether the said policy of insurance
wyas valid and in force at the time of said fire. If so, then the plain-
-tiff’ o -have judgment for the amount aforesaid, said sum of $2,000
and interest and costs of this suit, and, if not, the said defendants,
the Sovereign Fire Insurance Company of Canada, to have judgment
with costs.

Reference is made in the special case to an assign-
merit ‘allegred to have been made subsequent to the
ortgage, and belore the loss by Peters and Sutherland
to Wm. Peters, junior, of all their property for the benefit
of their creditors, but it appears that nothing was done
under it, and the creditors did not execute it, but at all
events, nho question was raised on it so as to affect the
policy. We have therefore only to decide as regards
the mortgage. Thave no doubt that Peters and Suther-
land, after ‘the ‘mortgage given as security, had an
‘insurable interest in the property covered by the policy.
That aftér the mortgage they might have insured the
property covered by it, and that the creation of the
security by the mortgage was not such a transfer or
assignment of the property as is prohibited by the
third condition of the policy. The assignment therein
referred to, is one' by which the property is absolutely
and wholly assigned, so that no interest in it remains
in the assignor. Such is not the case where security
-by mortgage:is given on the insured property.

I have no doubt of the correctness and validity of the
decision appealedfrom to this court, and am therefor of

D
-PETERS.

Henry J,
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opinion the appeal should be dismissed with costs.
TASCHEREAU J. concurred in dismissing the appeal.

GwyYNNE J.—The case of Burton v. The Gore Dis-
trict Mutual Insurance Company (1), and cases of that

. class being cases depending upon the peculiar provi-

sions of the statutes relating to mutual insurance
companies, have no bearing upon the present case, but
although an absolute assignment of an insurer’s whole
interest in chattel property avoids the policy, and

.divests the insured of all right to-recover thereunder
‘upon the property being subsequently destroyed by
fire without any condition indorsed on the policy to

that effect, still, I think tha,t it is an absolute dis-

_position by assignment of all title in the insured prop-

erty which is pointed at by the condition in question;
the context in which the word “assigned” isused in
the condition, leads, I think, to this conclusion. The
object of the condition is, I think, to provide that
although a change of the whole title by assignment

"without consent of the insurers shall avoid the policy,

as indeed it would without any such provision, still
that change of title by succession, or by operation of
law, or by death, shall not. So that in these latter

"cases the parties becoming entitled to the property

_ghall have the benefit of the insurance, while the

assignee of the title, that is of the whole title, in the
case of assignment, as in the other cases, shall not,

- unless such assignment be consented to by the insurers

in the manner provided for in the condition. I agree
therefor that the appeal should be dismissed.

Appeal dismissed with costs.

Solicitor for appellants: Silas Alward.
Solicitors for respondents: Hanington, Milledge &

- Wilson.

(1) 14 U.C. Q. B. 342,
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LES COMMISSAIRES IYECOLES)
POUR LA MUNICIPALITE DU |
VILLAGE DE B8T. GABRIEL } APPELLANTS;
DANS LE COMTE D’HOCHE LA- |

" GrA (PLAINTIFES) uueeareannnnnscnrannnns |

AND

LES S(EURS DE LA CONGREGA- :
TION DE NOTRE DAME DE } RESPONDENTS.
MONTREATL (DEFENDANTS)..cuveess

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE), DISTRICT OF MONTREAL.

School taxes—32 Vie. ch.16 see. 13 P.‘Q.—Cons. Stats. L. C.ch. 15
sec. 1741 Vie, ch. 6 sec. 26 P. Q.—Construction of.

In an actionbrought by appsllants against the respondents to recover
the sum of $808.50 for three years’ school taxes imposed on pro-
perty occupied by them as a farm, situated in one municipality,
the products of which, with the exception of a portion sold to
cover the expenses of working and cultivating, were consumed
at the Mother House situated in another municipality.

Held, reversing the judgment of the court below, that as the pro-
perty taxed was not occupied by the respondents for the objects
for which they were instituted, but was held for the purpose of
deriving a revenue therefrom, it did not come within the exemp-
tions from taxation for school rates provided for by sec. 13 of
ch. 16 32 Vie. (P. Q.)

Held, also, that said sec, 13 does not extend, as regards exemptions,
sec. 77 of ch. 15 of the Cons. Stats: L. C., which has not been
repealed, but which has been amended by the addition of sec.
26 ch. 6 41 Vie. (P.Q.)

APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (appeal side) affirming the
judgment of the Superior Court,

This was an action by the school commisgioners of
the municipality of the village of St. Gabriel against

* PreseNr.—Sir W, J, Ritchie C. J. and Fournier, Henry, Tagcher-
ean and Gwynne JJ.
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the congregation of Notre Dame of Montreal for school
taxes upon a farm of the defendants, situated within
the said municipality. The defence set up is that the
farm is used for educaticnal purposes, and, therefore,
exempt from such taxation.

There was only one witness for the defendants as. to
the nature of the property sought to be assessed.
According to her evidence, the property consists of a
farm managed by two or three of the ladies of the con-
gregation. All the products of the farm are consumed
at the Mother House, Villa Maria, in another munici-
pality, except a portion sold to cover the.expenses of
working and cultivating the farm. Occasionally, some
of the nuns who were ill or indisposed; would pass a
few days there, but the establishment was not keptasa
sanitarium or place of repose for the respondents. The
respondents have no school or house of education at the
establishment in question, nor even within the muni-
cipality. '

The question raised on this appeal was whether or
not the respondents ere exempt from taxation under
c. 16 of 32 Vic. (Quebec) ; the sections bearing npon the
case are given af length in the judgments.

Lacoste Q.C. for respondents, claimed that the letters
patent granted to them by the King of France recog-
nize them as an educational institution. and that the
property in question was given to them for the purposes
for which they were instituted, and therefore is within
the Act.

Geoffrion Q.C. for appellants, contended. that the res-
pondents derive an income from the said:property. and
are therefore liable to be taxed under the.Act.

Sir W. J. Rrrcnig, C.J.~I think the property assessed
was held solely for the purposes of deriving a revenue
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therefrom. The object of working the farm was to make 1886

a profit tothe funds of the institute from the proceeds of Las Cosms-
the farm, and therefore for the purposes of revenue, ;}I‘G’;i'B‘f&L
whether received in produce or the produce sold and e
received in money. I entirely agree with the judgment MonTaaAte
delivered by Chief Justice Dorion in the case of Lg Bitchie CJ.
Corporation du Village de Verdun v. Les Seurs de la
Congrégation de Notre Dame (1) and have nothing to

add to what he there said.

FoUurNIER, J.—Les appelants ont poursuivi les inti-
mées pour le recouvrement de $808.50, pour trois années
de taxes scolaires imposées par eux sur certains immeu-
bles dont les intimées sont propriétaires dans les limites
de la municipalité du village de St. Gabriel.

. Les intimées ont plaidé qu’elles sont une institution
d’éducation et que comme telles, les terrains men-
tionnés en la déclaration des demandeurs (appelants)
comme leur propriété, sont exemptés du paiement des
taxes scolaires et municipales, et que ces biens sont
possédés. par les intimées pour les fins pour lesquelles
leur institution a été établie,

Par une réponse spéciale, les appelants ont nié que
les propriétés en question soient exemptées du paiement
des taxes réclamées, et allégué quelles n’étaient pas
possédées par les intimées pour des fins d’éducation,
mais seulement pour en retirer un revenu.

Les faits n’offrent aucune difficulté, les intimées ad-
mettant la vérité des allégations de la déclaration, et se
reposant entiérement, pour le succés de leur cause, sur
Yexemption plaidée.

La nature de losccupation et de l'exploitation de pro-
priétés dont il s'agit a été expliquée par la sceur Ste.
Justine, une des religieuses de la congrégation intimée.
Elles sont administrées par deux ou trois dames de la

(1) 1 Dor. Q. B. R. 184,



43

SUPREME COURT OF CANADA., [VOL. XII,

congrégation, qui les font exploiter comme propriétés

"~ . . . K .
Lzs Comms- agricoles, dont les revenus sont dépensés a Villa Maria,

SAIRES, &o.,
St. GABRIEL

MonrrEAL,

la maison-mére de cetie institution, située dans une
autre municipalité, & 'exception de ce qui est vendu
pour subvenir aux frais de culture. De temps en temps

F W_"_if_r J: des religienses malades ou indisposées y passént quel-

ques jours, mais ’établissement n'est pas un hépital.

Q. L'établissement alors ne consiste qu'en une ferme, surveillée
par deux ou frois sceurs et des employés, et d’autres sceurs qui,
quelquefois, vont y passer un intervalle de temps pour leur santé?
R. Oui, monsieur.

Il est aussi prouvé que les intimées ne tiennent ni
école, ni pensionnat pour’éducation des jeunes filles, et
qu'elles n'en ont pas dans les limites de la municipalité
en question. ‘

Dans ces circonstances, la nature de I'usage et de 'ex-
ploitation des propriétés en question donne-t-elle anx
intimées le droit de se prévaloir de I'exemption établie
par la sec. 13 du ch. 16, 82éme Victoria (Québec)? Telle
est la seule question en contestation en cette cause. La
2éme partie de la 13éme section, concernant cette ex-
emption, est ainsi congue:

Ancune institution ou congrégation religieuge, charitable ou d’édu-
cation, ne sera taxée pour le§ frais scolaires, pour les propriétés
occupées par elles pour les fins pour lesquelles elles ont &t6 établies,
mais les propriétés ‘possédées par elles pour des fing de revenu seront
taxées par les commissaires d’école, ete. ;

Les-intimées prétendent que cette disposition est en
amendement du ch. 15 Stat. Ref. B. C., qui, par la sec.
76, déclare que les taxes scolaires doivent étre imposées
également d’aprés la valeur de chaque propriété sur tous
les immeubles sujets aux taxes dans la municipalité
scolaire, et par la sec. 77, déclare quelles sont les excep-

ions 3 ce principe. Parmi les exceptions sont “ toutes
“batisses pour les fins de 'éducation et le terrain sur le-
“quel elles sont érigées.” Cette disposition, d’aprés les
intimées, était beaucoup plus restreinte que celle de la
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. section 18, qui aurait été adoptée dans le but d'en 1886

- élargir l'effet et de le rendre plus favorable aux institu- Les Comms.
tions d’¢ducation. L'acte 82me Vict., ch. 16, quoique g“;f‘gi’l;fl‘;"
portant le titre d’acte pour amender les lois d’éducation, 2

_introduit plus de dispositions tout-a-fait nouvelles qu'il OnTREML
n'en amende. Lorsquil révoque ou amende quel-Fournier Je
ques dispositions des lois existantes il en est générale-.
ment fait mention. C'est ainsi que par la sec. 11, il
donne une nouvelle définition du mot habitant ; par la
sec. 21 il révoque la sec. 133 du ch. 15 Statuts Refon-
dus; par la section 26, les sections 61 et 62 du ch. 15,
sont déclarées inapplicables aux secrétaires-trésoriers
des cités de Québec et de Montréal. 8i le législateur a
déclaré son intention d’amender dans ces cas, ne l'efit-il
pas fait aussi dans la section 18, contenant en termes
différents, l'importante disposition concernant les
exemptions de paiement de taxe. Son silence & cet
égard est une présomption qu’il n'avait pas 1’intention
de modifier ou amender la loi dans le sens que préten- .
dent les intimées. La raison en est sans doute que, ..
lorsque 1'on compare les deux dispositions, il est diffi-
cile d’y trouver une différence suffisante pour en con-
clure qu'il y a eu intention évidente d’amender. Les
termes de 'exemption dans le ch. 15, sont:

Toutes les batisses pour les fing d’édﬁcation, et le terrain sur le-
quel elles sont érigées,

Cette disposition signifie clairement que les propriétés’
possédées pour autres fins que celles de 'éducation se-
ront taxées. La section 13 dit-elle autre chose, lors-
qu'elle déclare que~-—

Les institutions d’éducation ne seront pas taxées pour les &coles &
raison des propriétés qu'elles occuperont pour les fins pour lesquelles
elles ont &t8 instituées, mais elles seront taxées par les commissaires

d’école & raison des propriétés qu'elles possédent pour en retirer un
revenu.

Le pouvoir de taxer n’est-il pas aunssi, dans ce dernier
cas, limité, comme dans le premier, aux propriétés pos-
i«
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1886  gédées pour des fins d’éducation? Les mots “a raison
Lzs Conns-  des propriétés qu'elles occuperont pour les fins pour
g;f‘g:;ﬁgz “lesquelles elles ont été instituées,” ne sont 13 que pour

».”  é&viter de répéter la mention des institutions mentionnées
Mon_mfu' plus haut et ne signifient clairement pas autre "chose
Fournier J. que chacune d’elles n’aura le bénéfice de l'exemption
- qu’a raison des propriétés qu’elle posséde pour le but

particulier pour lequel elle a &té créé; c'est-a-dire pour
les intimées le but spécial de I'éducation des jeunes
filles, et pour les autres institutions religieuses ou de
charité, les terrains qu'elles- occupent pour leurs fins,
soit religieuse ou de charité. Puisque la loi n’a pas
jugé & propos d’accorder une oxemption générale, il
faut donc nécessairement donner a cette clause un effet
limité, et cette limite nous ne pouvons la trouver, dans
ce cas-ci, que dans la possession de propriété pour les fins
d’éducation. Pour ces fins il n’est pas nécessaire de
posséder de grandes étendues de terres, ou d’autres pro-
priétés possédées et exploitées seulement dans le but
d’en tirer des révenus. Je ne puis voir entre les deux
dispositions une différence qui me permette de conclure
que la deuxiéme est une extension de la premiére, don-
nant le droit d’exemption de taxe & d’autres propriétés
.des intimées que celles qu'elles possédent pour des fins
d’éducation. Si on n’adopte pas cette régle d’interpré-
tation que je trouve dans les deux dispositions, il en
résulterait une exemption génétale, car 11 suffirait pour
éluder la loi d’établir une modeste école sur une pro-
priété de grande valeur pour étre exempté de’ taxe,
d’aprés l'interprétation que les intimées veulent faire
prévaloir. :

Pour empécher sans doute 'introduction de sembla-
bles abus la sec. 13 que je trouve plus sévére que la sec.
77, qui n’énongait que 'exemption de taxe, déclare que
les institutions d’éducation seront taxées a raison des
propriétés qu'elles: possédent pour en retirer des
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revenus. Toute la question se résume done a savoir si 1886
une propriété est possédée pour des fins' d’éducation oun Lnsmms-
des fins de revenus. Comme on l’a-vu plus-hant; la G ;;&1;}'.
preuve faite par une des religieuses, sceur Ste. Justine, v,

les intimées n’ont ancune institution d’éducation dans Mo}f_]ff“'
les limites-de la municipalité du village de St. Gabrie], Fournier J.
et les produits des propriétés qu'elles y possédent sont
employés pour partie a payer les dépenses de. culture et

le surplus’ est consommé a la maison-mére & Montréal,

11 est évident gu’elles n’occupent pas les propriétés. en

question en cette cause pour les fins de l’éducation et

qu'en conséquence ces propriétés sont sujettes anx taxes
scolaires—les seules dont il s’agisse en cette cause. Je

dois ajouter que je concoure dans les vues exprimées sur

cette question par ’henorable juge en chef du Banc de

la Reine, Sir Aimé Dorion et son collégue, 'honorable

juge Cross, dans la cause de la corporation de Verdun

contre les intimées en cette cause. - Ces honorables juges

différent de la majorité de la cour qui en était venue &

une conclusion contraire et avait décidé cette question

comme 'a été celle-ci, en faveur des intimées. Dans la

présente cause, I’honorable juge Tessier, qui n’avait pas

siégé dans le premier, a différé de la majorité et a adopté

T'opinion de ’honorable juge en chef et de l'honorable

juge Cross, ce qui donne pour résultat une division

égale des six juges de la cour du Banc de la Reine.

Pour les raisons exprimées plus haut, je me range a
Yopinion qui tend & déclarer que dans le cas actuel les
intimées ne sont pas exemptées du paiement -des taxes
scolaires. En conséquence je suis d’avis d’allouer
I'appel avec dépens.

Je dois ajouter que je n’ai pas cru devoir discuter la
question de savoir si les produits tirés de la ferme sont
un revenu, car cela ne me parait pas susceptible d'un
doute.

Henry and Gwynne JJ. concurred.
4%
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1886  TascHEREAU, J.—This action was brought to recover
T.zs Comans- the sum of $808.50 for three years’ school taxes (1878,
g;“ff:;f&; 1879, 1880), imposed by the appellants upon certain
Mo N:nﬁn immovable property owned by the respondents Wlthm

the limits of the village of St. Grabriel.
T“°_}ff’_"?"‘“ The respondents allege by their defence, that they are

— an educational institution and that the lands mentioned

in appellants’ declaration as being their property, are
exempt from the payment of municipal and school
tazes; inasmuch as the said parcels of land are held by

. the respondents for the objects for which they were:
established.

By their answer the appellants deny that the proper-
ty taxed was held by the respondents for educational
objects, but contend that the latter work the same for
the purposes of deriving an income therefrom.

The respondents have admitted the truth of the
declaration, and rely solely upon the exemptlon pleaded
by them.

Only one witness was examined, Sister Ste. Justine.
She explains the nature of the respondents’ occupation
and the use to which the immovables in question
were put. They consist of a farm managed by two or
three of the ladies of the Congregation. She states that
all the products of this farm are consumed at the Mother
House, Villa Maria, sitnated in another municipality,
with the exception of a portion sold to cover the expen-
ses of working and cultivating the farm. Occasionally
some of the nuns who were ill or indisposed would
pass a few days there, but the establishment was not
kept as a sanitarium or place of repose for the responds-
ents. The respondents have noschool or house of edu-.
cation at the establishment in question, nor even within
the municipality of St. Gabriel.

Under these circumstances the respondents invoke in
their favor the exemption established by section 18 of



VOL. XII.] SUPREME COURT OF CANADA, 53

chapter 16 of 82 Victoria (P.Q.) o 1886
This is the whole question at issue. The portlon of Les Coaas-

the above mentioned section bearing upon this question g;“z;‘j;,f;;;

reads as foilows :— © o

. . . Sy e e e - ... -MoNTREAL
No religious, charitable or educational institutions or corporations = ___

shall be taxed for school purposes on the property oceupied by themTasoherean
for the objects for which they were instituted, but on all property

held ‘by them or any of them, for the purposes of deriving any in-

come therefrom, they shall be taxed by the school commissioners.

Par. 2 of sec. 77, ch. 15, C. 8. L. C. enacts that :—

All buildings set apart for purposes of education, or of religious
worship, parsonage houses, and all charitable institutions or hospitals
incorporated by Act of Parliament, and the ground or land on which
such buildings are erected, and also all burial grounds shall be
exempt from all rates imposed for the purposes of this Act.

It was contended at the argument that this last
enactment of the Consolidated Statutes was repealed,
or should be considered as repealed, by the above sub-
sequent clause of the 82 Vic. (1869). But it is not so,
since later on, in 1878, 41 Vic,, ch. 6, sec. 26, the legis-
lature amends the said section of the Consolidated
Statutes by adding to the said sub-section 2, that :—

Every educational institution, receiving no grant from the corpora-
tion or municipality in which they are situated, and the land -on
which they are erected, and its dependencies, shall be exempt from
municipal and school taxes, whatever may be the act or charter
under which such are imposed, notwithstanding all provisions to the
contrary.

_This last enactment was not cited at the argument of
the case and is not referred to in the factums. It applies
to the respondents’ institution, however, as well as to
all other educational institutions. The judgment of
the Superior Court, as confirmed in the Queen’s Bench,
is based, in its first considérant, on the proposition that,
as sec. 77 of ch. 15 of the C. 8. L. C., restricted the
exemption from school taxes to the buildings sét apart
for the purposes of education and the ground or land
on,;which such buildings are erected, the legislature by
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1886, the posterior said section of the 82 Vic. must have

Lus Cours- intended to enlarge the enactment of the Consolidated
sares &o.,

Sr. GABRIEL Statu.te and e.xtend the .exemption to a property, as the
‘MON:;E“- one in question, by unsing the words “ property occu-

= . pied,” instead of “all buildings and the ground or land
T“sclffm'“ on which such buildings are erected.” Ifthese two
»— gections stood alone, that reasoning might help the
respondents, but it works entirely against them, under
the still later amendment, whereby the legislature re-
affirming, as it were, the restriction contained in the
Consolidated Statute, limits, in express words, the
exemption to every educational institution and the
land on.which they are erected and its dependencies.
I need not say that the words “its dependencies” can-
not apply to the property now in question. For they
apply to dependencies of the land, not to dependencies

" of the institution.
If this last enactment is to govern this case, it would
"be clear that the property of the respondents now in
question, is not exempted from the taxation claimed.
However, sec. 18, of the 82 Vic., has been expressly
" repealed, and the respondents rely upon it to claim for
that property an exemption from the school taxes. This
would leave us almost exclusively with a question of
fact. Is this property occupied by the respondents for
the objects for which they were instituted, or is it held
by them for the purposes of deriving any income there-
_from? With the evidence on the record, and bearing
in mind that exemptions are to be strictly construed
and embrace only what is within their terms, I am of
opinion that this property is not held by the respons
.dents for the purposes for which they were instituted,
but is held by them as a source of revenue or income.
+ Sister Ste. Justine, the only witness in the case, says
- that whether in kind or in cash, the returns of that
_ farm are exclusively employés auz revenus de la maison-
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mére. They form part of their revenue, just as if the 1385
farm was leased for $1,000 per annum, these $1,000 Lxs , Coprutrs
would form part of the revenues of the 1nst1tut10n.‘§;flffzg‘;‘£
Pierce v. Cambridge (1). If the interpretation given . .

) . MoNTREAL. -
by the respondents to that clause was correct, it would =~ —
_have been useless for the legislature to make a disting- 12520re88
tion between the property of an educational institution ——
-actually occupied as a school, and their property held
for the purposes of revenue or income. It would have
enacted that all property whatsoever belonging to an
-educational institntion was not taxable. It is clearly
not what it intended by its last enactment on the sub-
ject, 41 Vic,, ch. 6, sec. 26, above cited. '
" Iam of opinion that the appeal should be allowed and
judgment given for $808.50 with interest from this date
and costs, disiraits & M. M. Geoﬁ'rlon, Domon, Lafleur

and Rinfret
Appeal allowed with costs.

Solicitors for appellants : Geoffrion, Dorion, Lafleur &
Rinfret. \ )

Solicitors for respondents: Lacoste, Globensky, Bis-
satllon & Brousseau.

ELIZABETH NEILL (PLAINTIFF)............APPELLANT; 1885
AND *May. 21.
*June 23,

THE TRAVELERS' INSURANCE i g
" COMPANY (DEFENDANTS).,.,,,,,"} RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Accident policy——Condition—Voluntary exposure 10 unnecessary
danger— Practice— Extending time for appealing.

" The plaintiff (appellant) brought an action to recover upon a policy

of insurance effected by the respondents upon the life-of her

deceased busband, J. N., who met his death during the currency

*PRESENT_SH' W.J. Ritchie C.J,; and Strong, Fournier, Henry and

Gwynne JJ,
™ (1) 2 Cush. 611,
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of the policy from being run over by a train of cars upon one of
the lines of the Northern Railway through the company’s yard
at Toronto. In answer to the plaintiff’s claim the respondents
amongst other defences, by their fourth plea, invoked a condtion
to which the policy sued. on was subject, to wit:—“No claim
shall be made under this policy when the death or injury may
have happened in consequence of unnecessary danger, hazard or
perilous adventure.” The uncontradicted evidence was that the
deceased was killed by a train coming against the vehicle in
which he was driving alone on a dark night in what was called a
net-work of railway tracks in the company’s station yard at
Toronto, at a place where there was no road way for carriages,
Held, affirming the judgment of the court below, that the undis-
puted facts established by the plaintiffshowed “ that the deceased
came to his death in consequence of voluntary exposure to unne-
cessary danger,” and that therefore respondents were enfitled
to a non-suit.
APPEAL from a judgment of the Court of Appeal for
Ontario (1) affirming the judgment of the Court of Com-
mon Pleas (2). .

This action was brought in the Common Pleas Divis-
ion of the High Court of Justice for Ontario for the
recovery of moneys alleged to be due to the plaintiff by
the defendants by virtue of an accident insurance policy
issued to John Neill, the husband of the plaintiff.

The pleadings and the evidence so far as material are
set out in the report of the case in the court below (3)
and in the judgment of Mr. Justice G-wynne hereinafter
given.

The action came on for trial on the 9th June, 1880,
before the Hon. Mr. Justice Armour, and a jury at
Toronto. '

The learned judge in his charge submitied three
questions to the jury :—1Ist. Did Mzr. Neill voluntarily
expose himself to unnecessary danger, hazard, or peril-
ous adventure at the time he was killed ; was he killed
by reason of exposing himself to unnecessary danger,

(1) 7 Ont, App. R. 570. (2) 31 U.C.C.P. 394,
(3) 31 U. C. C. . 394, :

Sy
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hazard, or perilous adventure? . 2nd. Was he killed 1885
while engaged in or in consequence of any unlawful Nema,
act? 3rd. Did he use due diligence for his personal Tﬁw';'imns'
safety and protection at the time he was killed? His Iss. Co.
lordship .directed the jury, if they found any of these

issues against the plaintiff, to find a verdict for the
defendants ; but if they found all these issues in favor

of the plaintiff to find a verdict for her. The jury found

a verdict for the plaintiff for the full amount claimed,

Leave was reserved to the defendants to move for a non-

suit if the court should be of opinion on the evidence,

that there was nothing to submit to the jury.

On 28th August, 1880, a rule #isi was obtained by
defendants calling on plaintiff to show cause why a
non-suit should not be entered, pursuant to leave
reserved, and on 26th November, 1880, the rule was
made absolute. , )

From this judgment of the Common Pleas Division
the plaintiff appealed to the Court of Appeal for Ontario,
and the Court of Appeal being equally divided the
judgment of the Court of Common Pleas was affirmed.

Lash, Q.C., for appellant : '

The policy being a contract to pay a certain sum of
money in the event of death from injuries effected
through external, violent and accidental means, which
injuries shall have occasioned death within ninety days
from the happening thereof, and the plaintiff having
proved the date and cause of death, that it was the
result of an accident which left on the body external
signs of the injury, nothing further was required of the
plaintiff to entitle her to succeed, and the burden of
proving that the conditions of the policy had not been
complied with was upon the defendants. Cluf v. The
Mutual Benefit Insurance Co. (1); Dublin & Wicklow
Railway Co. v, Slattery (2).

(1) 1 Big. 208. (2) 3 App. Cas. 1155.
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The plaintiff having made out a primd facie case,
which, if there had been no other evidence offered

Taaversuse Would have entitled her to a verdict, the case was
Ins. C° properly submitted to the jury to say whether the

defendants had established any violation of the condi-
tions of the policy, and the jury having found all the
issues of the plaintiff, the court was wrong in view of
the evidence and the finding of the jury thereon in
directing a non-suit: Wharton on Negligence (1) ; May
on Insurance (2); Administrators of Stome v. U. S.
Casualty Co. ().

As to the first question submitted by his lordship to
the jury at the trial, no evidence was given by the
defendants to support the plea that the assured volun-
tarily exposed himself to unnecessary danger, hazard or
perilous adventure. The position was not whether the
place where the accident occurred was a dangerous
place, but whether the assured was voluniarily there.
So long as there was in the opinion of the judge any
evidence that the assured was there voluntarily, it was
the province of the jury to decide uponit. And the jury
having expressly found this issue in favor of the
pluintiff, and it being a question of intention, their
verdict was conclusive and should not have been dis-
turbed : Blyth v. Bennett (4).

The word “voluntary ” in the condition of the policy
means a “ doing by design,” and the defendants should
have proved that the assured designedly exposed him-
self to danger, that he must have known of the danger
and with such knowledge exposed himself to it, and
there was no evidence whatever to support such a
defence : Wharton’s Law Lexicon (5).

As to the defence that the assured was engaged in an

(1) Sec. 420. (3) 3¢ N.J. (6 Vroom) 371.

(2) P. 667 and cases there cited. (4) 22 L. J. C. P. 79,
(5) P. 772,
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unlawful act at the time of the accident, viz., driving 1885
along the track of the Northern Railway, such an act Nens
“has not been covered by the defence pleaded and hasny, 0 o
not been provided against by any statute or otherwise Ins. Co.
made unlawful under the conditions of the policy
herein: Fawcett v. York and North Midland B. W.
Co. (1).

Further, an unlawful act within the proper meaning
of the conditions of the policy herein pleaded by the
defendants would refer to some criminal act of assured,
and none such was established in evidence.

It was established in evidence that he had the right
to go there, as he did, on business, and that he was in
the habit, as were other people, of going there on busi-
ness, with the permission of the company, and that he
was not violating the rules of the company, and the
‘jury by their verdict so found.

.As to the third question, whether the assured used
due diligence for his protection and safety in accord-
ance with the conditions of the policy, even if due
diligence had not been used, the plaintiff’s claim would
not not have been defeated, as the policy attaches no
penalty to the breach of this requirement, whereas to
breaches of other requirements in the same condition,
penalties are attached. Eaxpressio unius est exclusio
alterius. In any case the burden of proof is on the
defendants, and no evidence was adduced to establish
want of due diligence. .

The policy being an accident policy the question of
negligence or contributory negligence does not arise
apart from the conditions, and the defendants have
failed to' establish the breach of any of the conditions
of the said policy. May on Insurance (2) ; See also
Bliss-on Life Insurance (3), and cases there cited.

(1) 16 Q. B. 610. (3) 2d Ed. pp. 4754476, Sec. 411,
(2) Pp. 601-602, and p. 674, note and p. 715.
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}ff Robinson, Q.C., and McCarthy, Q.C., for respondents.

N::ii.r. There was no dispute as to'the facts as proved at

Teaveiers the trial. The word “ voluntary,” in the conditions of

I-Nf'__c°' the policy relied on by appellant, must be constructed

 as meaning “ by design,” that is to say, the deceased, in

order to become within the terms of the conditions,

must have known the danger and have designedly

run the risk of it. If the appellant is right in this con-

tention, the only case covered by the conditions is the

case of an exposure to unnecessary danger permitted

or brought about by insured for the express purpose

of, and with no ulterior object than, trying the chances

of escape or death. The respondents, however, submit

that such a strained and unnatural construction cannot

be put upon the condition or upon the word “vol-

untary.” It is used as opposed to “involuntary,” i.e.,

without guidance by or control from the will. Given

the position of exposure to unnecessary danger, the

question is, as the respondents submit, was the taking

of such position an act of volation or (to put it nega-

tively) an act, the doing of which could have been

avoided by the exercise of volition. The evidence in

this case shows clearly the position of exposure, and

that the taking of such position was an act of volition

on the part of the deceased, and the evidence being

uncontradicted the non-suit entered was right. Mairv.

Railway Passengers’ Assurance Co. (1); Shilling .

Accidental Death Ins. Co. (2) ; Schneider v. Provident Life

Ins. Co. (8); Providence Life Ins., &c., Co. of Chicagov.
Martin (4). '

With regard to the second defence, that the insured

met his death while violating the rules of a corpora-

tion or company, it was given in evidence that the act

(1) 38 L.T. N. 8. 356. 3) 1 Big. 731
(2) 1F. & . 116. : (4) 2 Big. 40,
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of the deceased was in contraveéntion of a rule of the 1385
. Northern Railway binding upon all persons being Neris
upon the premises of the company; no evidence inq, > o
contradiction of this was adduced, and the respondents Ins. Co.
snbmit the learned judge should properly have with-
held the case from the jury. '

The third defence was established by the plaintiff’s
evidence in support of her case, which showed that
the action of the deceased in which he was engaged
when he met his death was an unlawful act—being a
misdemeanor under “The Consolidated Railway Act,
1879,” sec. 27, sub-sec. 4, and a violation of sec. 16, sub-
sec 5 of the same Act, and therefore on both grounds
contra leges.

There being no contradiction as to the facts, the ques-
tionwas one for the judge and not for the jury. Dublin,
&c. R. W. Co.v. Slattery (1).

Sir W. J. Ritcaie C.J—I think this appeal should
be dismissed. On the undisputed facts as between the
railway company and the deceased, the accident was
not caused by the negligence of the railway company,
the act of the plaintiff himself being the sole cause of
the accident. There is nothing whatever disclosed by
the evidence to justify or excuse the deceased being in
the position he was on the track of the railway when
struck by the shunting car. I think there was nothing
to leave to the jury in this case, the undisputed facts
established by the plaintiff show that the deceased came
to his death in consequence of voluntary exposure to
unnecessary danger, hazard or perilous adventure by
driving into a railway shunting yard, through, over
and among the numerous railway tracks, in all some
twenty, if not more, and at a place where there was no

_provision for the passage of a carriage, and in so ex-

(1) 3 App. Cas. 1155, 1166,
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1885  posing himself he acted contrary to the rules of the

ﬁ'ﬁ}, Northern Railway. There being no contradiction or
Trave mm, dispute then as to the facts there was nothing to leave

Ins. Co. tothe jury. These uncontradicted facts on which the
Ritohie ¢.J, Plaintiff rested her case clearly, and beyond all doubt,

— established that the deceased unnecessarily and im-
properly drove his horse and carriage after dark where
he had no right to go, and where' no man could drive
with propriety or safety, or without- exposing himself
to almost inevitable accident, and that such most
unwarrantable voluntary exposure and want of
reasonable caution was the. sole cause of the accident.
The evidence of the plaintiff in attempting to establish
her case having shown that the deceased by his volun-
tary exposure to unmecessary danger caused the
damage, her case entirely fails, and as was said by Den-
man J. in Davey v. The Lordon & 8. W.-R. Co. (1), the
undisputed facts of this case show that this accident
was unquestionably ‘due to the plaintiffs own folly
and recklessness, and nothing else, and it is therefore,
in my opinion, a clear case for a non-suit.’

The latest case that I am aware of on the question is
Davey v. The London & South-Western Riilway Com-
pany. o

StroNG J. :—The fourth plea sets out the condition
to which the policy is subject, one of the provisions of
which is, that no claim shall be made under it when the
death or injury may have happened in consequence of
voluntary exposure to necessary danger—at the close
of the plaintiff’s case, a non-suit was moved for, on the
ground that it appeared that ‘the deceased met his
death by voluntary exposure to unnecessary danger,
hazard or perilous adventure,” and upon other grounds
the learned judge overruled the objection, but reserved
leave to the defendants to move to enter a non-suit. It

(1 11 Q. B, D 213..
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appears to me that there was noroom to doubt that the 1885
place which the deceased was killed, was a dangerous Npm
place for anyone to be driving in a vehicle as theq, AveLrERS -
deceased was, that there was really no question to Ixs. Co.
leave to a jury upon that head, as there could be no Str-;;; J.
reasonable doubt about the facts or the proper con- —
clusion from the facts, and that the case is brought
within the principle of Ryder v. Wombwell (1), and is a

much stronger instance for the application of the doc-

trine of that decision than the facts there actually in
question presented. Iunderstand Ryder v. Wombwellto

have been decided, that when the plaintifi’s case is such,

that but one reasonable inference can be drawn from

the evidence, and that conclusion is adverse to the -
plaintiff the judge may non-suit. Then of the two
remaining facts making up this issue on the 3rd plea

the burden of which was on the plaintiff, there was

not even a scintilla of evidence. It being once admitted

that the locality at which the accident occurred was a
dangerous one, and that being there was an exposure to
danger, it was not shewn that the plaintiff was there
otherwise than of his own will, and he must therefore

be taken to have been there voluntarily, as every act

of man must be presumed to be voluntary until the
contrary is proved. Again it was also for the plaintiff

to have proved that the presence of the deceased at this
dangerous spot, was caused by some reasonable neces-

sity if she relied in the fact that the deceased had
exposed himself io this danger for some necessary pur-
pose—but of this also there is an entire failure of
proof—I am therefore entirely of accord with the Chief
Justice of the Queen’s Bench, and Mr. Justice Cameron

in the reasons which they give for the judgment of the

Court of Appeal, which I think ought o be affirmed

and this appeal dismissed.,

(1) L. R. 4 Ex, 32, .
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1885 FOURNIERJ. concurred.
Nﬁf”‘ HeNRY J.—1I consider this case so very plain that it

TRI‘;‘;""”(‘%‘.‘S’ requires but few words to express my view. The
—— . insured in this case undertook mnot to violate the rules

- of the company, and he unnecessarily exposed himself

to danger. It was not shown that there was any necessity

for his being on this net-work of tracks, and although

it is alleged that he might have been under the influ-
ence of liquor, no person, I think, can read the evidence

without coming to the conclusion that the unfortunate

man was not right in his mind. I am of opinion that

the appeal should be dismissed.

" @wYNNE J.—This is an action brought by the plain-
tiff, as the widow of one John Neill, deceased, upon an
accident policy executed by the defendants in favor of
the deceased in his life time, who came to his death by
having been run over by a train of the Northern Rail-
way Company while the deceased was driving with a
horse and buggy across a net-work of tracks laid in the
yard of the Northern Railway at Toronto, at a place
where there was no horse road or footpath, and where
the rules of the company forbid any person not in the

. service of the company to be, and where, consequently,
the deceased had no right whatever to be, much less to
be driving with a horse and buggy. At the trial the
case was submitted to the jury who rendered a verdict
for the plaintiff ; leave, however, was reserved to the
defendants to move to enter a new suit. The Common
Pleas division of the Supreme Court of Justice for On-
tario granted after argument a rule absolute for entet-
ing a non-suit. Upon appeal from this rule the Court of
Appeal at Toronto was equally divided. The sole ques-
tion upon this appeal now before is, should the non-shit
have been granted, and I am clearly of ‘opinion ‘that-it
should, By the policy sued upon in this case the
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defendants promised and agreed to pay the sum of . 1885
$5,000 in gold to the plaintiff, who, at” the time of the 1@;5
time of the making of the policy was the wife of the ., AVZLL“S,
said John Neill, or to the legal personal representative Ins. Co.
of the said John Neill, within ninety days after suffi- Gwynne, J.
cient proof that the said John Neill should, at any time =
during the continuance of the policy, have sustained
bodily injury effected through external means within
the intent and meaning of the contract and the condi-
tions thereunto annexed, and such injuries alone shall
have occasioned death within ninety days from the
happening thereof. The policy then stated, among other
.conditions npon and subject to which it was issued,
the following which are all that for the purposes of this
appeal there seems to be any occasion to refer to, namely :
“ provided always that no claim shall be made under this
“ policy when the death or injury may have happened
“in consequence of voluntary exposure to unnecessary
“ danger, hazard or perilous adventure, or in consequence
 of violating the rules of any company or corporation.”

In an action upon a policy of this nature prior
to the Common Law Procedure Act the declaration
would have been open to objection upon special de-
murrer if the declaration did not contain an express
affirmation of the happening of each and every thing
necessary to happen within the terms and conditions
of the policy to entitle the plaintiff to recover, and a
negation of the happening of anything, the happening
of which, by the terms and conditions of the pelicy, dis-
4ntitled the plaintiff to recover. The burthen of prov-
.ing everything, the happening of which was made s
condition precedent to the plaintifi’s right to recover,
and .the absence of the occurence of anything, the
,occurrence of which disentitled the plaintiff to recover,
“lay upon the plaintiff. =For the purpose of dispensing
Jwithéthe qecessity of this prolix form of pleading, with-
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1885 out any variation in the substance, the Common Law
Nemw Procedure Act enacted that a plaintiff ordefendantlin
Travesizgs 20 2ction may aver performance of conditions precedent

‘Ins. Co. generally, but that the opposite party should not deny
Gwynne J, Such performance generally, but should specify in his
- = pleading the condition or conditions precedent, the per-
formance of which he intends to contend. -The effect of
this enactment was that a defendant, instead of denying
generally the happening of the several conditions enti-
tling the plaintiff to recover, is confined to the denial of
‘thehappening of some particular condition or conditions,
the occurrence of which is necessary to entitle the
plaintiff to recover, each and every of the conditions,
which before the Act were necessary to have been
alleged in the declaration, being still since the passing
of the Act regarded as contained in the declara-
tion wunder the averment of general perform-
ance of conditions authorized by the Act; so
that a plea relying wupon a condition broken
as disentitling a plaintiff to recover, is in substance
still a plea in denial, equally as before the passing of
the Act, and the burthen of proving everything neces-
sary to establish the Iiability of the defendants ‘within
"the precise conditions to which the policy is made
subject, lies upon the plaintiff equally as it did hefore
the passing of the Act. Accordingly the plaintiff in
the present action in accordance with the form of plead.
ing in use since the passing of the C. L. P. Act declares
upon the policy, and the promise therein contained in
the words of the policy, and avers that while the policy
“continued in force and while the plaintiff was the wife
of the said John Neill, “he, the said John Neill, sus-
" % tained bodily injuries effected through external, violent
“and accidental means within the intent and meaning
“of the said contract, and the conditions thereunto
“ annexed, and such injuries alone occasioned death



VOL. XII.] SUPREME COURT OF CANADA, B

* within ninety days from the happening thereof, to wit, . 1885
Sl msta.ntaneously, and all conditions were fﬁlﬁlled and  ‘Nems
“ all things happened, and all times elapsed necessary to ,hm;’“ms
“entitle the plaintif to maintain this action for the Ins. Co.
“Dbreach hereafter alleged, and nothing happened of wWas Gwynne 7.
“done to prevent her from maintaining the same ; yet —
“the plaintiff has not been paid the sum of $5, 000, and
“the same is wholly due and unpaid.”
To this declaration the defendants plead several pleas
‘in which they specify the particular conditions subject
‘to which the policy was issued, which they deny the
fulfilment of so as to entitle the plaintiff to recover; to
two of which pleas only, namely, the 4th and 5th, is it,
in my opinion, at all necessary to refer. In the fourth
plea after setting out the several conditions, subject to
“which the policy was -issued, including those above
_stated, they say that the death of the said John Neill
happened in consequence of his having, in violation of
the said condition, voluntarily exposed himself to unne-
‘cessary danger and hazard, in placing himself in the
way of a locomotive engine, on one of the railway tracks
of the Northern: Railway Company of Canada.
And in‘their 5th plea they allege that the death of
the said John Neill, who was not then an employee of
the Northern Railway Company of Canada, happened
"in consequence of his having in further violation of the
condition set forth in the last plea violated one of the
“tules of the Northern Railway Compa.ny of Canada,
under which all persons not ‘béing'in the employ of
the said company were forbidden to Walk or drive
‘on any of the tracks of the said company Now,
upon these pleas. it cannot, T ‘think, admit of a
doubt that to entitle the plaintiff to recover it was
necessary for her to establish’ that the death of John
" Neill happened under such circumstances as within the
© true gilten't and meaning of the conditions, subject to



68 SUPREME COURT OF GANADA. [VOL. XIi,
1885 Whlch the pohcy was _issued, ent1tled her to recover,
'ﬁﬁfn that is to say, that it happened not only from oxternal

TRAVELLERY vmlence, but from violence inflicted otherwise than
Ins. Co. in consequence of voluntary exposure by the deceased

Gwynne J. to untiecessary danger, hazaid, or perilous adventme,
— and otherwise than in- consequence of his having, in

violation of one of the rules of the company, been driv-
ing at the time of the accident on the railway tracks of
the company at a place where he had no rlght tobe;
and if in showing, as it was neécessary for her to show,
the cn'cumstances attending the occurrence of the
’ accldent which caused the death, the uncontradicted
:ev1dence showed it to have happened in viclation of
" either of the cond1t1ons, the breach of which the defend-
' ants rehed _upon, the case should have been Wlthdrawn
»from the ]ury and the plamtlﬂ' non-suited. Iti is uhnecess
tsary to enter into the evidence further than to say thatthe
" decealed was killed by a locomotive engme and train
‘ When he was dr1v1ng his horse and bugg'y across a net-
w0rk of rallway tracks in the yard of the Northem
Rallway Company, Where traing are being constantl}r
. shunted backwards and forwards where the deceased
B was, in v1olat10n of the rules of the compariy, and where
: he had 1o r1ght to be, and Whlther he wenti in dlsregard
" of an express Warnlng given to him by a petzon on foot,
who saw the danger into which he was going, and who
" told hlm that if he pers1sted in gomg on he would be
’ kﬂled as he, in fact ‘was within a couple of mintites
after recelvmg the : warning.
A suggestmn that was made that notwithstandmg
thls ev1dence and the ‘absence of any eviderice to
': quahfy 1t m the s11ghtest degree, it Was, nevertheless,
"satrsﬁed that the deceased Was there voluntanly, anhd
“that i in trnth he mlght have béen there quite involtin-
' tanly, savors of 0o mitich subtrlty, as it appears to ‘me,
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to be senously entertained. 1885

Tt has, however, been contended that the Judgment 1};:;,
of the House of Lords, in Slattery v. The Dublin and Tu“mm,
Wicklow Razlway Co., (1) is an express authority to the - Ins; 06
effect that upon the ‘defendants ‘was cast the bnrthen (,wy,me J
of proying that the deceased was voluntanly in the place
where he Wé,é‘kllled and that as there wasnot sufficient
in the evidence to show that he was not there involun-
tarily.it was open for the jury to say whether, in their
opinion, he was there voluntarily or unvoluntarily, and
that therefore the case could not have been withdrawn
from them; and that, although their finding him to
have been there involuntarily may be against the
Wexght of evidenee, tliat raises a point not-open on
the’ questmn of non-suit. Th1s contentlon mvolves in
my ]udgment a misconception of the Judgment of the"
learned law lords who constituted the majority.in the
case- of b'lattery v. The Dublin and Wicklow Railway
Company, and a mlsa.pphcatmn of that Judgment ‘In’
that case ‘the questlon was Whether in yiew of the
c1rcumsta.nces appearing in e\ndence pomtmg to negh-"
gence on the part of the defendants leading to the col-
lision by which the plamtxﬁ’é husband lost his life, and
the facts also appearmg tending to show contnbutory
neghgence upon the part of the deceased, the case
should or not have been withdrawn from the jury. .
The learned law lords who constltuted the ma]onty
which held that, under the circumstances appéaring
in evidence, the case could not have been withdrawh’
from the jury, did not dispute the correctness of the
rule as stated by Lords Hatherby, Coleridge and Black-
burn, who were of opinion that the case should have
been withdrawn from the jury. Lord Hatherley, con-
curring with Chief Baron Palles of the Ir1sh _]11d101ary,
sta.tes the rule thus:

@ 3App Cas. 1155. '

LR
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1885 *- When there i3 proved as part of the plaintiffs case; or proved in-the -
NE L . ,&Nefenda.nt’s case'and admittéd by the plaintiff, an act of the plam- <
o. . tiff which, per se, amounts to negligence, and when it appears that .
IRAVELLERY gyuch act eaused, or directly contributed to, the injury, the defendant
IN_S'__E * is entitled to have the case withdrawn from the j Jury.
Gwynne * A Agam he says: :
* If contributory negligence be proved by the plaintiffs witnesses’
while establishing negligence against the defendants, I do not think
there is anything left for the jury to decide.

He then proceeds to show how in his opinion the
evidence showed contributory negligence on the part -
of the deceased.

Lord Coleridge in his opinion says:

There has beena difference in the form in which the defénce
arising from the negligence of the plaintiff has been usually pleaded .
in actions of this sort in Ireland and England; but the differ-
ence in form makes no difference in principle, the onus on the
plaintiff is the same in both countries, and the plaintiff may fail in
Ireland as well as here to prove his cause of aétion by proving his
own-negligence, as well as by not proving that of the defendant. It.
is therefore, I think, the duty of the judge to withdraw the case.
from the jury, 1f by the plaintiff’s. own evidence at the end of the
p]a,mtlﬁ"s cage, or by the unanswered and undisputed evidence on
both sides at the end of the whole case, it is proved, either that"
there was no negligence of the defendant which caused the m;ury,
or that there was négligence of the plaintiff which did.

Lord Blackburn states the rule thus: ' y

Where there is no dispute between the parties as to the truth of
any pa.rtxcular fact, or the acecuracy of any particular w1tness, there
is no need to ask the opinion of the jury. If there is some farther
inference of fact which may be drawn from the undisputed facts, it is
still for the jurymen to say whether they will. draw that inference;:
it is for the judge to say - whether they can draw it. ‘

The point in which the learned law lords differed was
not in the termsor effectof therule, but in the view Wthh
they took of the evidence, which, in the view of the majo-
rity, was suﬁiclently contradictory and conflicting as to
lead tothe conclusion that it could not have been Wlth-
drawn from the j jury. Lord Chancellor Calrns, in h1s

judgment, makes this appear very clearly (1). He says:
(1) At p. 1166.
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The appellants contend; that even agsuming that there was negli- ~ 1885 |

v

gence on'their part in not whistling, still that, on the facts which oty
‘were not in controversy the judge should have ordered the verdict .-,

to be entered for them, because the deceased either did see or might TRAVELLERS' |
have seen the advancing train, and it was therefore his carelessness, Ins. Co.
and not that of the appellant’s, which caused the accident. I should Gwynne . .
by no means wish to say that a case in which such a course should ——
be taken might not arise, and indeed had the facts in the present
case been only slightly different from what they are, Ishould have
been disposed to accede to the appellant’s argument, If a railway
train, which ought to whistle when passing through a station, were
to pass through without whlsthng, and a man were, in broad day-
light and without anything either in the structure of the line or-
otherwise to obstruct his view, to eross in front of the advancing
train and to be killed, T should think the judge ought to tell the
jury that it was the folly and recklessness of the man, and not the
carelessness of the company, which caused his death. This would be '
an example of what was spoken of in this House in the case of-
Jackson v. The Metropolitan Ry Co., an incuria but not an incuria
dans locum injurige. The jury could not be allowed to connect the
carelessness in not whistling, with the accident to the man who
rushed with his eyes open to his own destruction.

He then proceeds to show that, in his opinion, the
facts were materially different in the case then before
their lordships, and that there was such conflict in the
evidence that the case could not be withdrawn from
the jury, who, and not the judge, should say whether
the absence of whistling on the part of the train or the
want of reasonable care on the part of the deceased was’
the causa causans of the accident.

Lord Selborne is no less clear. At p- 1187 he séys:

It seems to me impossible to deny that the evidence of persons
who, standing in & position where whistling must have been audible,
say they heard none, was proper to be left toa jury on the issue
whether there was whistling or not, however strong the affirmative
evidence might be by which it was not. If the deceased had been a
mere trespasser on gome part of the line where there was no cross--
ing, it would have been entirely his own fault that he was in the
way of danger, and as the defendant would have been under no
obligation to give any special warning of the approach of their trains
to persons whose presence on their line they had no just cause to
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antmxpaﬁe, ‘the omission $0 give uch notice by whistling under these
cifciimstances would not-have been negligence on their part.
Lord Gordon is equally explicit. At p.1217 he says:

Where there is no evidence to go to the jury it is proper for the

o _judge to direct a non-suit. That is the course which this House eon-

Gwynne 7. sidered ought to have been followed in the recént case of Metro-

pohtmz Ry. Co.v. Jackson (1), But in my view this' case is very ‘
different from the case of Jackson. I'think there was evidence ifi
this case upon both the points raised, and that the judge'did right
in leaving the case to the jury.

Now in the case before us there was no dispute as to
the facts. The undisputed evidence showed that the
deceased drove himself across the tracks of the Northern
Railway, where a person with a horse and buggy had
no right whatever to he, into a place of manifest danger
from locomotives shunting backwards and forwards,
and where the risk was so imminent that death
ensued almost instantaneously after a person who was
there on foot warned him that it would occur if he
should persist in proceeding further. It seems to me
to be trifling with common ‘sense to say that upon this
evidence there was anything which left it open to a
jury to say that the deceased was not voluntarily in
this place, or that this wasnot exposure to unnecessary
danger within the terms of the condition to which the
policy was subject.

In a recent case ‘decided in the Court of Appeals in
England, Wakelin v. The London & S. W. Ry: Co,
wherein the points in issuie were precisely those in
issue in Slattery v. The Dublin & Wickiow Ry. Co.,- it

_ was held that in actions of this nature a plaintiff can-

not recover at all, but must be non-suited unless some
evidence be given by the plaintiff of the circumstances
attending the occurrence of the accident which causes
death, for in the absence of such evidence non constet
but that the négligence of the deceased was the causa

(1) 3 App. Cas. 193.
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. cavisans -of the..accident. - This- case seems to me to 1888
thtow doubt upon much that was said- by Lord Pen= Nz
zance in Slaftery v. The Dublin & Wicklow Ry. Co.,mqy, o wno
which was not, however, essential to the determmatmn Ins. Co.
of that ease. . Gwynne Jo
Wakelin-v. The London and- South- Western Railway.
Co. (1) -
"This cage raised an important question as to the evidence in actions
of negligence. Thie action was under Lord Campbell’'s Act, by a
widow fo recover damages for the death of her husband, alleged to
have been caused by the defendants’ negligence. It appeared that
the man was found dead on a level crossing of the defendants, and
it was admitted that he had been run over by a down train at night,
but there was no evidence of how the accident occurred. The defen.
dants’ watchman at the crossing was withdrawn at 8 p.m.,and at the
gpot in question on a clear night the light of an engine could be seen
for nearly half & mile on each side, but there was no ¢vidence of the
state of the weather on the particular night. The down train did not
whistle or slacken speed on passing the crossing. On these facts,
proved at the trial,. Mr. Justice Manisty refused to withdraw the
case from thejury, and they found a verdict for the plaintift for £800.
His Lordship left the parties to move for judgment. A Divisional
Court, - consisting of Mr. Justice Grove, Mr. Baron Huddleston, and
Mr. Justice Hawkins, found that there was no evidence to go to the
jury, and that there was evidence of contributory negligence on the
part of the deceased. Judgment was, therefore, entered for the
defendants. The plaintiff appealed. Themain question was whether,
in such an action as the one in question, it is for the plaintiff to
negative contributory negligence (which, in the circumstances of
the case, it was impossible for her to do,) or whether itis for the
defendants to prove such negligence affirmatively. The case was
argued yesterday, when their Lordships reserved judgment.
Mr. Jelp' QC., Mr. T C. Jarvis and Mr. Harmsworth, were for the
plaintiff; Mr. Murphy Q.C., and Mr. Arbuthnot, for the defendants
Their Lordships dlsmlssed the appeal.
The Master of the Rolls said that the first question was as to what was
the cause of action. According to English law, the cause of action in
such & case wasnot that the accident was-caused by the negligence of
the defendant, for if the plaintiff was guilty of contributory negligence
thiere was no cause of action. Thecause of action was that,as between

(1) Times of 17th May, 1884. Master of the Rolls and Lords
Court of Appeal. Before the Justices Bowen and Fry.
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wite’ plaintiff a and defendant, the acc1dent wag caused solely by, the,.

. negligence of the defendant, Wlthout any contmbutory negligence of .

tho plaintiff. It was for the plaintiff to give primé facie evidence of

his cause of action, and if he omitted to give evidence of any material

part of it he must be nonsuited. He must, therefore, negauve

Gwynne J. ¢ontributory neghgence on his part. But in the present ‘case the

1884
*Mar. 11.

D

1885
*Jan'y 12,

Aeaa 4

plaintiff was unable to give any evidence of the circumstances of ,

the accident, and therefore thero was nothing from which any one .

could say whether there was or was not contributory negligence of

the. deceased. Upon that ground alone the non-suit must be
upheld. In his view there was evidence for the Jury of neghgence '

by the defendants, but the plaintiff, having failed to give any evi-
dence of the circumstances of the accident, had failed to give evidence

of a necessary part of her primé facie case, and therefore his Lord-

ghip was sorry to say that the relatives of the deceased had no remedy.

Lord Justice Bowen said that even if the law were not (though he
did not say it was not) completely expressed by the Master of the

Rolls, still the plaintiff mnst fail owing to the a.bsence of evidence,

Lord Justice Fry said he would not express an opinion whether it

was for the plaintiff to prove that the defendants’ negligence was the
sole cause of the accident, for there was no evidence that it was.

In the case before us I entertain no doubt tl}ag_t, the .

appeal should be dismissed. . .

Appeal dismissed with costs. .

Solicitors for appellants: Watson, Thorne & Smellie.

Solicitors for respondents: McCarthy, O§ler, Hogkiﬂ_‘

& Creelman.

THE MAYOR et al., oF THE CITY OF § AP?ELLANTS;;

MONTREAL (DEFENDANTS).ceeeereesesace

AND

DAME M E.HALLetal. (Px,mmm} RESPONDENTS.

PAR REPRISE D INSTANGE) vecssssnssase

ON APPEAL FROM THE COURT OF QUEEN'S BENCI FOR
LOWER CANADA (APPEAL SIDE).

Malieious prosecution—Action for libel—Slander— Prescription-- Arts.
2262 and 2267 C. C.—Proceedings instituted to remove plaintiff

* Prrsent —Sir W. J. Ritchie C.J. and Strong, Fournier, Henry and
Gwynne JJ. '
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JSroni paiition of Comtissioner of Bupropriations—Crosi-appéal . 1884~
—Application-to h"e‘ur although pﬂnﬂc@’az appeal not filed. MX*};;T& 0

On the 14th April, 1868, S. and two others, B. and M., were named . OF )
joint commissioners to mame the amount which should be MON:BE“‘
accorded " for expropriation’of property requn'ed for wulemng ']gi:AiJ,, -
one of the streets in the city of Montreal. - —-—

On the 7th August, 1868 thie appellants, in consequence of an award
made by 8. in reference to said property, passed a resolution
charging him with fraud and partiality, and an application wase
-made on thejrbehalf to the Superior Court to have him removed
from the office of commissioner. )

@n the 17th September, 1870, thé conclusions of the petition were’
granted on the ground that the commissioners had committed
an error of judgment in ihe execution of their duty as commnyis-
sioners, a.nd had proceeded on a wrong principle in estimating .
the a.mount paya.ble for the expropriation. The charges of fra.ud
and partla.hty were held unfounded.

On the 20th of September, 1873, the Court of Queen’s Bench’ for
Lower Canada (appeal side) re-instated the said 8.and B.in
their position as commissioners.

On the 4th November, 187 6 thls judgment was couﬁrmed by the
Privy Council,

In May, 1871, 8. brought an action against the defendants for
damages which he alleged he had suffered i in consequence of his
having been unjustly. removed by the appellants from the posi-
tion of commissioner. The respondents, widow and daughters
of the late 8., became plaintiffs par reprise d'instance.

The appellants pleaded that the action was barred under Arts. 2262
and 2267 C. C. (P.Q.) ,

The Superior Court dismissed the action on the 31st May, 1880, but
the Court of Queen’s Bench (appeal side) reversed the ]udgment
and allowed $3,000 damages to the respondents.

Held, on appeal to the Supreme Court of Canada, afﬁrmmg the
judgment of the Court of Queen’s Bench, Foutjnier J. dissent-
ing, that the action was not an action merely for the libel con-
tained in the resolution of the Tth August, 1868, but for a
malicious prosecution in following up that resolution by proceed-
ings instituted in the courts, maliciously and without any just
cause, and prescription did not begin to run until the termina-
tion of such proceedings. The action, therefore, and judgment
for damages should be sustained, no objection having been
raised that the action was prematurely brought.

Per Strong, J.—Following the practice adopted in the Court of



1.
1884

M.u;;; &o.,

'Mozmm

HAm

nmayy

SUPREME COURT oF OANADA, [VOL. XII.

Queen’s Bench for Lower (Canada, where they either inerease or
lessen the amount of damages aceording to " théir apprebxa.hon
of the facts, the damages in this case should be increased to
$10,000.
APPEAL from the judgment of the Court of Queen 8
Bench for Lower Canada (appeal 51de) reversing the
judgment of the Supenor Court which had dismissed
the plaintiffs action, and awarding $8,000 damage: to
the present respondents (1).

From this judgment the appellants appealed and the
respondents filed a cross appeal claiming a larger
amount.

The facts and pleadlngs sufficiently appear in the
head note and judgments hereinafter given.

Roy Q.C. and Doutre Q.C. for appellants, contended

1st. That the plaintiff’s action was barred by the pre-
seription of one year.

2nd. That the expressions used in the resolution and
in the petition above mentioned were not in themselves
libellous and actionable.

8rd. That no malice could be attributed to the city,
whilst there existed a probable and reasonable camse
for their proceedings in August, 1868.

4th. That it had not been shown that the’ ongmal
plaintiff was entitled to damages at the hands of the
city, and that, in reality, it was not proved that he suffer-
ed any. :

On the question of prescription the learned counsel
cited and relied on Arts. 2262, 2267 C. C.; Dunod, Pre-
scr1pt10n 2 Mangm, Action Pubhque (8); Grellet
Dumazeau (4); Merlin, Repertoire (5j; Laurent (6);
Aubry & Rau (7); Troplong (8); Marcadé (9); Demo-

(1) 6 Legal News 155. (6) 32 Vol. No. 16.

(2 P. 114, (7) 2 Vol. p. 328 No. 213.
.(3) 2 Vol. No. 330. (8) Vo. Prescription No. 700.
(4) 2°Vol. p. 169, No. 853. (9) Prescriptionp. 236.

%) Vo. Prescnptxon, sec. 1, vil. Quest. xv., p. 547.
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lombe (1); Rolland de Villargues (2) ; Oass. Navi, Sirey 1884
(3); Vazelle——Prescnptlon (i) ; Journal du Palais (5); M.uron, &o.,

Code dTnst. Crim. (French) (6); Case of Pigeon v. Le Mo:f;m
Maire & Al (7).

‘Hatx.
- On the second pomt they cited :— —

Grellet-DumazeauA (8); Broom, Legal Maxims (9) ;
Folkard's Law of Slander and Libel (10) ; Cooley, Torts
(11) ; Odgers’, Libel and Slander (12) ; Bigelow’s leading
cases on Torts (13) ; Gauthier v. St. Pierre and authorities
quoted (14); C.C. P. Art. 426.

On probable cause: Ravenga v. Mackintosh (15).

"The respondent’s counsel on the .cross appeal con-
tended that the cross ar)pellants were.not entitled to an
increase of the daniages as allowed by the Court of
Queen’s Bench, appeal side, for the reasons given on the
prlnclpal appeal.

Barnard Q.C. and Laflamme Q.C.for the 1espondents
_ As to prescription :

(@) The prescription applicable is not that of article
-9262 in casé of slander but that of artxc]e 2261, par. 2,
in cases of délits and qéasi-délits (16).

Cooley on Torts (17). Definition of action for malici-
oits prosecution.

‘(b)r Presclqiption besides is interrupted while the
‘principal suit is pending.

) sv°1. Contrats, p. 598 &809: (9) Tth Amer. Ed, No. 319

(2) Diet. Vo. Delit. No. 70; 90.  (10) 4th Ed., pp. 33 in ﬁne, 34,
(3) 1841.1.787. 35, 36, 173, 305.

(4) 2 vol: p. 178. Nos. 583-586.  (1I) P. 183-195.

(5) Vo. Diffamation,p. 395,No. (12) P. 186.

738. _ (13) P. 170, uote &.
(B) Art. 2, 3; 637, 640: (14) 7 Legal news, 44.
(1) 3L.C.Jur. p. 64, & 9L.C. (15) 2 B. & C. 693-698.
R. 334, in Appeal. (16) 1 Am.L:C.(H. & W.)p. 17,

(8) 2Vol, p. 191, Nos: 834,887~ (17) P\ 180,
& 900,
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1884 Dalloz, Jur. Gén. (1); Laromblere (2).
Mu@,&u, +The judgment of Judge Berthelot sofar ds’ it dis-
MONEE 4, Tissed the accusations of improper.conduct, was treated

o. by both parties as a final judgment and no exception
HALL.
—— . was taken to the present action -as being premature

Art, 119 and 120 C. C. P.

As to the liability of appellants unde1 the French
law the learned couvnsel cited and relied on :—

Pacaud v. Price (8); Merlin (4) ; French Code of Pro
cedure, art. 814, and authorities cited by Carré & Chau-
veau (5) ; Laurent (6) ; Sourdat (7) ; Sourdat (8); Dalloz,
Jur. Gén. (9);
~ As to the Liability of Corpora,twns actmg in bad
faith (10). .

As to their Liability for the Acts of their Oﬂicers
(11); Dalloz, Jur. Gén. (12); 1 Larombiere (13) ; Dal-
loz, Rec. Dér. (14); Demolombe, Contrats (15); C.C
P. art. 9 and corresponding art. 1086 of French Code
and Commentators, particularly Carré and Chauvean.
Dareau Traité des Injures (16).

- As to malice :

QOdger on Libel (17) ; Blgelow Leadmv Qages on Torts
(18) ; See 4 Legal News, 224 and 1Legal News 2617 as to
collateral motive.

As to quantum of damages

Lambkin v. South Eastern Railway Co. (19) ; thllzps
v. South Western Railway (20) ; Laurent (21) ; Dalloz, Jur.

(1) Vo. Dénonciation Calom- (11) Ibidem, No. 607.
nieuse No. 70; See also same (I2) Vo. Denoncunon Calom:

number in fine.’ nieuse, Nos. 5, 6 & 14.
(2) 5 Vol. Art, 1382-1383, No, 45. (13) Art. 1382-1383, Nos. 15 & 16,
(3) 15 L. C. Jur. 286. (14) 1858, 1, 106 ; "1861 s 1, 753
(4) Rep. Vo. Réparationt Cwﬂe, 1864, 1, 135.

sec. 2, No. 2 (15) Vol 8, Nos, 519 & 55T,
(5) "nd Vol Belgian Ed.,, pp. (16) 1 Vol pp 15, 20, 23.

© 619 & 620. “(17) Pp. 280, 281 and 185 (Am.

(6) Nos. 412 & 413, . Edition). :
(7) No. 664, also No. 439, 18) P. 179,
(8) No. 1086. (19) 5 App. Cases 361.

(9) Vo. Responsabilité No. 112, (20) 2 Legal News 105,
(10) Ibidem, Nos. 255 & 261,  (21) 20-Vol, No. 413, p. 483.
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Gen. (1). : 1884
'~ The learned counsel also referred to the transcript re MAyon, &o.,
fl.'{ze Mayor et.al. v. Brown prepared for the Privy Coun- Monmm;,
cil. v
The appellant’s counsel on the cross appeal contended Hart.
that under the state of things fully argued, both as to Ritchie CJ.
the law and the facts, on the principal appeal, the |
amount of damages awarded by the Court of Queen’s
.Bench .to the present appellants on cross appeal was
inadequate. That under the general circumstances of
the case, and the evidence of special damage, more
thould have been allowed them than was done.

Sir W.J. RrronIE C.J.—The action in this case is not an
action for libel, but the complaint is that the defendants
caused a resolution to be passed, whereby they instruct-
ed the attorney of the corporation to apply by summary
petition to the Superior Court to stay the proceedings of
‘the defendant and his co-commissioners appointed in the
matter of expropriation for the widening of St. Joseph
street in front of the property of the Honorable Charles
‘Wilson, and to remove and replace the said two com-
missioners, who, in their opinion, forfeited their obliga-
tions as such commissioners; that the resolution was
calumnious, libellous and injurious to the fair name
and reputation of the plaintiff, and that they did file

“and present to Mr. Justice Berthelot, on the 10th
August, 1868, a petition. reciting the resolution, and
averring certain proceedings, intentionally, maliciously

‘ommitting {0 mention certain subsequent proceedings
of defendant and his co-commissioners, and alleging
other matters inconsistent with the proper discharge of
the duty by the co-commissioners, and that they had not
fulfilled the duties in a faithful, diligent and impartial
manner, and prayed that the proceedmgs of the commis-

(1) Vo. Responsabilité, Noe. 236, 7, 8



80 SUPREME COURT OF CANADA. [VOL. XIIL

1885 sioners should be stayed, and defendant and J. Brown
‘mqu should be removed from the office of commissioners, as
Mommgay, 1aving violated and forfeited their obligations. The
v declaration then alleged that “the said resolution and
H_Af_" the said petition were false, malicious and libellous, and
R‘tchm Cd.that the allegations therein contained are false, and
were made only with a view to injure the character and
good name of the plaintiff, and to conceal the negligence
of the defendants, throughout the said herein above-

recited proceedings before the said commissioners.”

And after alleging specifically the falsity of certain
statements it alleges :—That all the allegations in the
said petition referring to the proceedinge of the sixth
day of August, one thousand eight hundred and sixty-
eight, were and are injurious, insulting, libellous and
calumnious.

And after specifying on their falsities the declaration
averred :

“ And it is absolutely false that the plaintift has been
at any period of time, or was under pecuniary obliga-
tions to the said Charles Wilson, as falsely alleged in
the said petition, and it is false that the plaintiff did
not fulfil his duties of commissioner, in a faithful
and impartial manner, and without fear or favor.

“That the said defendants never had any probable or
teasonable cause for adopting the said resolution, or for
filing the said calumnious, wicked and malicious peti-
tion against the plaintiff in"this cause, and that they
mnever had any trust-worthy or positive informations of
any kind to justify them in so doing.

“That the said defendants did not prove any of the
accusations in the said petition or resolution contained,
and that they even did not bring a single witness to
substantiate the same, and did not and could not
make them good, such accusations bemg utterly false
and calumnious as aforesaid.
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“ That by a judgment rendered on the said petition,by 1885
the honorable Judge Berthelot, on the seventeenth day Mavos, &o.
of September last, past (1870), the said accusations and , o%

charges so brought by the defendants against the plain- B:LL
tiffs, were in fact declared false. without foundation or ___
. probable cause, and were rejected in fact as such by Rit‘flf_c"r'
the said judge.

“That the plaintiffis an honest and respectable citizen
and has always enjoyed a high character of respecta-
bility and the confidence of his fellow citizens; that in
his capacity of civil engineer and architect he has often
been and is yet entrusted with the management of
many important affairs ; that he has often been invested
with the office of irust, honor and profit, both in his
capacity of engineer and that of architect aforesaid.

“That the said false and calumnious accusations and
charges were of a nature to injure, and did in fact
gravely injure the high character, good fame and repu-
tation of the plaintiff, and put in danger the confidence
hitherto reposed in the plaintiff by the public and his
friends, and have also greatly hurt the feelings of the
plaintiff, and during more than two years kept him in
suspense and anguish, under the said accusations and
charges, pending the said petition ; that, moreover, the
said plaintiff has lost a great deal of time and expended
large sums of money in defending himself against the
said accusations and charges, and has suffered damage
to the amount of twenty thousand dollars for all the
causes and reasons aforesaid; which sum he has right
to claim and deserves to have from the defendants.

“ Wherefore the said plaintiff prays that the said
defendants may be. adjudged and condemned to pay to
the plaintiff the sum of twenty thousand dollars cur-
rency as damages for the reasons above-mentioned with
interest and costs, distraits to the undersigned.”

This, then, is not an action of libel, but it is an action
6
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1885 for falsely, maliciously and without any reasonable or
Mu;};,v&c., probable cause instituting certain proceedings against
Movmzay, Plaintiff calculated to injure the plaintiff, and which
_ v accusations and charges the defendants failed to prove,
Hart . . . .
or even to bring a single witness to substantiate, and
[Ritchie CJ.which by the judgment of Mr. Justice Berthelot on
17th September, 1870, were declared false and without
foundation or probable cause, and were rejected in fact
as such by the said judge and subsequently by the
Court of Appeal, and finally by the Privy Council.
"Judge Berthelot, on 17th September, 1870, held that
plaintiff and Brown had committed an error of judgment
in adopting a wrong principle as to the damages ; but
held that there was no proof of fraud or partiality or
want of diligence and fidelity, and dismissed the com-
missioners for want of diligence. The Court of Appeal,
20th February, 1873, negatived fraud and reversed the
judgment as to dismissing the commissioners.” On the
11th November the Privy Council confirmed the judg-
ment of the Court of Appeal, holding there was no proof
of fraud, &c, and that the principle adopted by the two
commissioners was not erroneous, and therefore the
inference of want of diligence failed.

The complaint is simply that the defendants’ mali-
c¢iously and without any reasonable or probable Ycause
instituted legal proceedings with a view to the dis-
missal of the plaintiff and his co-commissioners from
the office of commissioners on false charges of partiality,
corruption and improper conduct in the discharge of
their duties as such commissioners, by means of which
improper proceedings and false charges the plaintiff was
damnuified.

Until the termination of the legal proceedings how
could it be established whether the complaintsof the
defendants were well or ill-founded, whethergthe alle-
gations could be proved or not? The defendants had
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the right to go on and prove them if they could. 1885
The court of first instance treated this case as an MA;;;&O.,

action for libel, and held it prescribed after one year , °oF

from the day when the knowledge of the alleged libel .

came to the plaintiff nnder arts. 2262 and 2267 of the -

Civil Code. : Ritchie C.J.
.The Court of Appeal considered that as the matter —

was still in course of litigation the arts. 2262 and 2267

did not apply, and the action was not prescribed. The

matter complained of continuing up to the rendering of

the judgment, 17th March, 1870, and, the courts having

found that there was no proof of the frauds and miscon-

duct alleged, necessarily found that the proceedings

were without reasonable or probable cause, and there-

fore properly inferred malice, but which until the ter-

mination of the suit remained an open question.

No objection has been taken that the present action
has been prematurely brought, and as to prescription as
regards the charges of fraud they were not disposed of
and terminated till the decision of the Court of Appeal of
20th \qf September, 1878, their appeal to the Privy Coun-
cil, decided in November, 1876, being only on the ground
of the assessment having been made on a wrong prin-
ciple.

I think the judgment of the court below should be
affirmed and the present appeal dismissed with costs.

StroNa J.—8pringle, now represented in this case
by the respondent, his widow, and the tutrix of his
minor children, was a statutory officer, appointed under
a statute of the Province of Quebec providing for an
expropriation of lands in-the city of Montreal for the
purpose of widening streets, and he was charged with
a judicial duty as a valuator of the lands so required to
be expropriated. Whilst in the exercise of this
dutyeéhe was accused of corruption and venality in
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1885  office, in an application made to a judge of the Super-
Mavor, &o, ior Court who had, by the statute, power to
Moxengay, Temove him. Upon investigation, and after hearing
v. °  evidence and argument, it appeared that the only ground

BAL por this charge put forward by the present appellant,
Str_o_’E I+ was, that there was a general feeling on the part of the
public that the award was for too large an amount.
The judge before whom the complaint was heard, the
late Mr. Justice Berthelot, on the 17th of September,
18170, decided this charge of venality in favor of Springle,
holding that the evidence disclosed no ground for the
accusation of the city council. This concluded the pro-
ceedings so far as it was sought to remove Springle on
the ground of corruption and venality. Mr. Justice
Berthelot, however, on another ground, did pronounce
judgment of amotion ; his decision on this other ground
was appealed against by Springle, but no appeal was
taken by the present appellants from the learned judge’s
decision, dismissing the charge on the ground of corrup-
tion. On the hearing of the appeal it was allowed by
the Court of Queen’s Bench, and from that decision the
city appealed to the Privy Council, without, however,
including in their appeal the charge of corruption
originally made, but confining it to the same grounds
as those which were dealt with in the judgment of the
Court of Queen’s Bench.

The present action was instituted by Springle on the
4th of May, 1871. 1 am of opinion that this was in
sufficient time, and that no prescription operated to bar
the action. No action could have been maintained
until after the judgment of Mr. Justice Berthelot dis-
missing the application to remove so far as it was
based on charges of corruption. In saying this I do
not consider that I am acting merely on a technical
rule of English law, but on one which, for conclusive
reasons, must be of universal application. These reasons
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are well stated in a recent case (1) in the House of 185

Lords by Lord Selborne L.C,, as follows: Mavor, &,

An sction for a malicious prosecution cannot be maintained until OF
MoNTREAL

the result of the prosecution has shown there was no ground for if. ®.
And it is 'manifestly a matter of high public policy that it should be  Harrn.
sS); ot.htlarwise, tpe‘most solemn proceedings of all our courts.of j'us- Stl‘lngt 5
tice, civil and criminal, when they have come to a final determination — __—
settling the rights and liabilities of the parties, might be made them-
selves the subject of an independent controversy, and their propriety
might be challenged by actions of this kind.

The gross nature of these charges, the fact that not
the least evidence was advanced in support of them,
and the conclusion of the proceedings in Springle’s
favor, are sufficient to warrant a presumption of malice,
and the action being in the nature of an action for
malicious prosecution I am of opinion that it was suffi-
ciently proved ; and nothing being shown on behalf of
the appellants to rebut the inference of malice, and to
show that there was any probable cause for the charge
made, the plaintiff was entitled to recover. The Court
of Appeal were, therefore, quite right in allowing the
appeal, and their judgment must be affirmed with
costs.

FoUurNiER J.—Les Intimés par reprise d’instance
représentent James Key Springle qui avait poursuivi
la cité de Montréal en dommages pour l'adoption de
procédés dans le conseil de la dite cité et dans la cour
Supérieure du district de Mountréal pour le faire destituer
comme commissaire en expropriation, pour cause de
frande et de partialité dans 'exercice des fonctions de
sa charge. _

La déclaration aprés avoir allégué la nomination du
dit Springle comme commissaire conjointement avec
Thomas Storrow Brown, pour déterminer la compensa-
tion & accorder & l'honorable Charles Wilson pour
certains terrains requis pour I’élargissement de la rue

(1) Metropolitom Bank v. Pooley 10 App. Cas. 210,
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St. Joseph, expose les procédés Qui eurent lien devant

v~ . . . - . -
Mavor, &o., les ditsicommissaires pour en arriver & une décision.

oF

MoXTREAL
0. -
Harr,

C’est sur ces procédés que le conseil de ville se fonda
pour adopter & 'unanimité la résolution suivante :
That their attention had been called to the extraordinary award

Fournier J. recently declared by two of the Commissioners, (meaning the

Plaintiff in this cause and the said Thomas 8. Brown) appointed in
the matter of expropriation for the widening of St, Joseph Street, in
front of the property of the Honorable Charles Wilson; and that
the exorbitant amount, awarded by the majority of the commis-
sioners in that case, was such as to require in their opinion that steps
should be adopted immediately to stay the proceedings in the
interest of the public, and they therefore instructed the attorney of
the Corporation to apply by summary petition to the Sﬁp@rior
Court, or to a judge thereof, to stay the proceedings and to remove
and replace the two Commissioners whose award is complained of,
and who, in their opinion, forfeited their obligations as such commis-
sioners.

Conformément a cette résolution, des procédés furent
pris le 10 aofit 1868 devant I’honorable juge Berthelot
au moyen d'une pétition contenant la résolution ci-
dessus et d’autres graves accusations pour demander la
destitution du dit Springle comme commissaire. Aprés
quelques autres allégations expliquant la conduite des
dits commissaires, la déclaration continue comme suit :

That the said resolution and the said petition were false, malicious,
and libellous, and that the allegations therein contained are false
and were made only with a view to injure the character and good
names of the Plaintiff and to conceal the negligence of the Defen-
dants, throughout the said berein above recited proceedings before
the said commissioners.

Cette dénégation générale des accusations portées
dans la résolution et la pétition est suivie d’une déné-
gation spéciale de chacune des accusations spécifiées
dans la résolution et la pétition, avec I'addition qu’elles
sont injurieuses, outrageantes et calomnieuses.

La déclaration contient en outre la dénégation de
existence de cause raisonnable ou probable pour I'adop-
tion de la dite résolution et la présentation de la dite
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pétition : 1885
That the said defendants never had any probable or reasonable MAYOR &o.,
cause for adopting the said resolution, or for fyling the said calum- OF

nious, wicked and malicious petition against the Plaintiff in this MONTBE“‘
cause, aud that they never had any trustworthy or positive informa- ALL_
tions of any kind to justify them in so doing.

Il est ensuite allégué que, par le jugement rendu le
17 septembre 1870 par I'honorable juge Berthelot, toutes
les accusations portées contre les dits commié{sa.ires
furent déclarées fausses et sans aucune cause raison-
nable ou probable. o

J’ai eru devoir citer quelques parties de la déclaration,
afin de faire voir, d’aprés la nature de ces allégations,
quel doit 8tre le véritable caractére de P'action de 1'In-
timé. Est-elle, comme le dit ’honorable juge Caron
dans ses notes dans la cour du Banc de la Reine:
“ une demande par Springle pour $20,000 de dommages
“ soufferts, en conséquence de son injuste destitution
 comme commissaire en expropriation ”? Oubienn’est-
ce pas, comme le prétend 1’Appelante, une action fondée
sur le libelle contenu dans la résolution et la pétition du
conseil de ville, pour réparation du dommage causé par
les expressions injurieuses de ce libelle.

Il est évident que si les accusations contenues dans la
résolution étaient fausses, elles constituaient un libelle;
et que si le conseil de ville n'eut donné aucune suite
au projet de demander la destitution des commissaires,
Voffense commise par l'adoption de cette résolution
aurait 6té prescrite par le laps d’une année, suivant
Part. 2262. Mais cette résolution étant nécessaire poar
autoriser la poursuite, doit, en réalité, étre considérée
comme la premiére procédure dans cette action; les
deux doivent é&tre considérées comme un seul et méme
acte. Bien que la résolution et la pétition contien-
nent un libelle—ce n’est pas la punition de ce libelle que
Springle a demandée par son action—c’est la réparation
des.dommages pour une poursuite malicieuse deman-

Fournier J.
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1885  dant sa destitution en invoquant le libelle comme base
Mavor, &o., de cette demande. Ceci me parait clairement résulter
MON‘T’; AL des parties ci-dessus citées de la déclaration et surtout

v. de la suivante :

Hau. That the said defendants never had any probable or reasonable

Fournier J,cause for adopting the said resolution, or for fyling the said calum-
=== nious, wicked and malicious petition against the Plaintiff in this
cause, and that they never had any trustworthy or positive informa-

tions of any kind to justify them in so doing.

En conséquence, je considére I’action en cette cause
comme ayant pour but d’obtenir le montant des dom-
mages causés & Springle par la poursuite malicieuse en
destitution intentée par I’Appelante au moyen de sa
pétition a cet effet.

Si cette maniére d'apprécier la nature de l'action est
correcte, il s’en suit que la preseription & opposer a la
présente action n’est pas celle de I'art. 2262, C. C,, con-
tre les injures verbales ou écrites, mais bien celle de l'art.
2261 C. C., limitant & deux ans la prescription “ pour
“ dommages résultant de délits et quasi délits, a défaut
“ d’autres dispositions applicables.”

Pour décider la question de prescription il fant
d’abord établir a quelle époque remonte le droit d’ac-
tion, car la prescription a dfi commencer avec la nais-
sance de ce droit, 3 moins que la loi n’ait fait une
exception au cas actuel. C'est précisément ce que pré-
tend 'Intimé en alléguant que lalitispendence sur la pé-
tition demandant la destitution des commissaires a eu
I'effet d’'interrompre la prescription. Dans ses notes sur
cette,cause, I’honorable juge Caron pose ainsi la ques-
tion:

Quand Springle devait-il poursuivre ?

Du moment qu’il pouvait établir qu’ils avaient agi par malice. 11
1ui fallait done attendre le résultat du procés engag sur leur requéte.

Clest ce qu’il a fait et je crois qu'il a eu raison.

Avant le jugement en dernier ressort sur cette requéte le deman-
deur Springle aurait ét6 dans I'impossibilité de prouver aucun dom-

mage.
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Car ce jugement rendu le 17 septembre 1870, a réellement cons-
taté d’'une manidre irréfutable que les accusations contenues dans la
la requéte des Intimés étaient calomnieuses puisque les requérants
n’avaient pas réussia les prouver.

Le droit des demandeurs d’obtenir des dommages a donc été en
réalité suspendu, jusqu’a ce jugement qui a établi d'une maniére dé-
finitive que M, Springle w’avait pas forfait (forfeited) & ses obliga-
tions comme commissaire évaluateur et qu’ll avait été un employé
fidéle des Intimés.

La prescription annale de l'art. 2262 de notre Code Civil ne pou-
vait donc courir que de ce jour-1a contre Springle.

Cette proposition de I'honorable juge que le droit
d’action en dommage, pour réparation d'un délit,
comme dans le cas actuel, est suspendu jusqu’au juge-
ment définitif et sur la poursuite malicieuse qui donne
lieu a l'action en dommage est-elle conforme au droit

de la province de Québec? Je ne le pense pas. Les
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autorités que ’honorable juge a citées & Pappui de cette

proposition sont tirées d’auteurs qui traitent de cette
action telle qu’elle est réglée par le code d’instruction
criminelle francgais qui n’a ici ancune application.

En France l'action civile en réparation du dommage
causé par un délit est unie & l’action publique et se
poursuit devant le tribunal lui-méme saisi de I'action pu-
bligue. On ne trouve dans le code Napoléon aucune dis-
position concernant la prescription de cette action. Cette
matiére est réglée par le code d’instruction criminelle
qui établit la prescription contre les crimes et délits et
les actions civiles qui en résultent. Les autorités citées
par ’honorable juge Caron sont fondées sur les artlcles
suivants du Code Criminel, art 637:

L’action publique et I'action civile, résultant d'un erime de nature
3 entrainer la peine de mort,ou des peines afflictives perpétuelles ou
de tout autre crime emportant une peine afflictive ou infimante,
se prescriront aprés dix années révolues, & compter du jour oule
crime aura été commis, si,dans cet .ntervalle, il n'a é&té fait aucun
acte d’instruction ni de poursuite. S'il a été fait dans cet intervalle
des actes d'instruction ou de poursuite non suivis du jugement, Pac-
tion publique et Vaction civile ne se prescriront qu'aprés dix années
révolues, & compter du dernier acte, & I'égard méme des personnes
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qui ne seraient pas impliquées dans cet acte d’instruction ou de pour-
suite.
Art. 638 :

Dans les deux cas exprimés en Uarticle précélent et suivant lrs
distinctions d’époque quiy sont tablies, Ia durée de la prescription
sera réduite & trois années 1&volues, s'il s'agit d'un délit de nature 3
* étre puni correctionnellement. ‘

L’article 640 réduit 4 un an ces prescription en matisre
de contravention

Ainsi, d’aprés le code d’instruction criminelle, le délai
de la prescription est fixé par les articles 687, 638 et 640,
a dix ans, trois ans ou un an, suivant la nature du fait
incriminé.

Mais lorsqu’il s’agit d'un délit civil ou d'un quasi délit, (dit Lau-
rent) (1) la prescription est de trente ans, d'aprés le droit commun,
auquel il n’est pas dérogéd pour les faits dommageables (2). Sile
fait constitue un délit criminel, on suit les régles spéciales qui régis-
sent 'action civile.

Sourdat dit la méme chose (3):

Or nous avons vu que 'action civile, qui nait des délits incriminés
parla loi pénale, est soumise quant & la prescription, & des régles spé-
ciales. Mais quand V'action nait d’un délit purement civil, elle n’est
régie par aucune loi particulidre, elle tombe sous l’application de
I'article 2262— et ne se prescrit, par conséquent, que par trente ans,
3 dater du jour ol le fait dummageable s'est accompli. Tant que le
dommage causé peut étre constaté, et qu'il n’a pas &t8 mis 4 couvert
de Vaction en réparation par ce laps de temps, celui qui I'a souffert
peut en poursuivre I'indemnité, quelque long qu’ait &té son silence.

Toutefois je dois dire que cette doctrine est contestée
et quil y a des décisions qui la répudie. Mais, pour
les fins de cette cause, il n'est pas nécessaire de faire
plus que de mentionner la contrariété d’opinions, et la
différence entre le droit francais et le nétre sur cetle
question. Cette question de prescription en matiére de
délits et quasi délits se trouve ainsi réglée en France,
bien différemment de notre code. Lorsqu’il s’agit d'un
fait incriminé, c’est aux articles 687, 633 et 640 du

(1) Vol. 20, n° 544, (3) Aun® 636, ler vol.

(2) Cour de Cassation de Belgi-
que, 12 juin 1845, (Pasicrésie,

1845, 1.
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code d'instruction criminelle qu’il faut avoir recours,
si au contraire c’est un fait dommageable mais non
incriminé, c’est alors le cas d’appliquer l'art. 2262
Peut-on sous le Code Civil de la province de Québec
faire application au cas actuel de 'une ou de I'autre de ces
prescriptions du code francais? 11 est clair que non.
Aucune disposition du code d’instruction criminelle
de France ne peut avoir force de loi chez nous Quant
a la prescription de 80 ans on ne peut l'invoquer non
plus parce que notre code a, sur ce sujet, une disposition
formelle, qui n'existe pas en France. 1lyaa ce sujet
dans le Code Napoléon une lacune qui n’existe pas
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dans le nétre. Elle a été comblée par 'art. 2261 décrétant .

que *‘ 'action se prescrit par deux ans dans les cas sui-
“vants: parag. 2. Pour dommages résultant de délitset
‘“ quasi délits, 3 défaut d’autres dispositions applicables.”
I1n’ya pas dans le Code Napoléon d’article correspondant
a celui-ci qui a introduit un droit nouvean. Cet article
ne faisant aucune distinction entre les délits ineriminés
et ceux qui ne le sont pas doit recevoir son application
dans tous les cas ou il s’agit de dommages résultant de
délits ou quasi délits quelle que soit leur nature.

L’action en dommage naissant du fait de poursuite
malicieuse dont se plaint I'Intimé est évidemment com-
prise dans cet article et soumise a la prescription qu’il
introduit, parce que les termes en sont généraux et ab-
solus et qu’il n’existe aucune preseription contre cette
action. ,

Mais on a prétendu en cour inférieure que Ja prescrip-
tion dansle cas actuel était suspendue pour deux rai-
sons, la premiére, parce que la poursuite qualifiée de
malicieuse n’étant pas terminée, la prescription se trou-
vait suspendue ; la deuxidme, parce que le fait domma-
geable constituait un délit successif.

Quant au premier de ces motifs, il est évidemment

hY

contraire au principe que la prescription commence a
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La prescription des actions personnelles commence du moment
ot les actions naissent, parce que c'est & raison de la durée
de Yaction que la loi la déclave &teinte ; donc, dés qu'il y a action, il
y a lieu & prescription, parce que la raison de la prescription existe.
L’action c’est le droit exercé en justice ; et le créancier peut agir en
justice du moment que ’obligation est formée.

f BAubry et Rau, Troplong, Marcadé et tous les autres
auteurs cités par I'appelante dans la liste supplémen-
taire d’autorités qu'elle a fournie soutiennent la méme
doctrine, sur laquelle on peut dire qu’il n'y a pas de
différence d’opinion. De droit commun le point de dé-
part de la prescription étant la naissance du droit d’ac-
tion, il faut, pour en adopter un autre s’appuyer sur un
texte deloi. C’est la disposition de lart. 2232 C. C,
qui décréte comme droit nouveaun

La prescription court contre toutes personnes, 4 moins qu’elles
ne soient dans quelque exception &tablie par ce code, ou dans I'im-

possibilité absolue en droit.ou en fait d’agir par elles-mémes ou en
se faisant représenter par d’autres.

I’Appelante n’a ni allégué ni démontré qu’elle était .
dans le cas d’'une exception.

L'Intimé prétend que pour prouver la malice qui
animait ' Appelante dans ses procédés, il était nécessaire
d’attendre le résultat du procés engagé sur la requéte
en destitution. Cet argument peut-il créer une excep-
tion au principe général, et est-il vrai que la malice ne
pouvait étre prouvée qu’aprés ce jugement? il y a
eu malice, elle a existé au moment de Padoption de la
résolution du 27 juillet 1868 et de la présentation de la
pétition, et nécessairement avant le jugement du 7 sep-
tembre 1870 par lequel Springle, quoique exonéré des
imputations calomnieuses, était cependant destitué de
ses fonctions comme commissaire. Ce jugement ne
retranchait ni n’ajoutait a la nature des faits imputés;
il ne faisait que les constater. Cette constatation pou-

(1) 32 Vol,, p. 27, No. 16. -
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vait &tre tout anssi bien faite dans’action en dommage 1885
si elle avait été prise aussitét aprés la signification de MA;;;&G.,
la requéte qui constituait le délit de poursuite mali- yr  npse
cieuse. Aucune circonstance ne pouvait modifier ces v.
. . HaiL,
deux faits, et ce sont les deux seuls qui forment la base
de sa demande Il n’y avait done aucune impossibilitg fournier J.
d’agir, ni en fait, ni en droit La preuve eut é&té aussi
facile a faire dans un cas que dans l'autre. En consé-
quence, la nécessité d’'attendre le résultat du premier
procés me paralt, avec raison, insuffisante pour faire
admettre une exception que la loi n’a pas établie.
Springle devait donc prendre son action en dommage
du moment que le délit dont il se plaignait avait été
commis, car la prescription courait 4 dater de ce mo-
ment.
Avant le Code Civil, dans la province de Québec, il a
toujours été considéré que cette espéce d’action n’était
pas suspendue par la litispendence de celle qui y avait
donné origine, méme en matiére criminelle. Il en était
de méme aussi des poursuites en dommage pour arres-
tation et saisie-arréts malicieuses. Les deux poursuites
étaient et sont encore indépendantes 'une de l'auire ;
elles peuvent se faire en méme temps, ou 'une apres
Pautre, indifféremment.

Cette doctrine de la suspension du droit d’action en
pareil cas, me parait toute nouvelle et n’a pas, que je
sache, éié sanctionnée par ancune décision—tandis qu’an
contraire, depuis un temps considérable, la jurisprudence
des tribunaux a reconuu & une partie lésée soit par une
arrestation, soit par une saisic malicieuse ou méme par
les conséquences d'un délit ou quasi délit, le droit de
porter son action en réparation civile, sans attendre le
résultat des procédés qui ont occasionné l'action en
dommage Cette question a été décidée dans la cause
de Lamothe et Chevalier et al., en appel, le 17 janvier
1854, par les honorables juges Rolland, Panet et Ayl-
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1885  win, qui ont maintenu: “1° Que dans l'espéce, les
MAY\O’;,‘&O-; termes énonciatifs d'un assaut grave sur le Demandeur
Mou(::zmn ne comportait pas une accusation de félonie. 2° Que
v. dans le cas méme ou cet assaut aurait le caractére de
Har. félonie, le Demandeur peut réclamer des dommages sans
‘Fournier J. 5 yoir préalablement poursnivi au criminel, pour I'assaut
dont il se plaint.”
En cour d’Appel ’honorable juge Rolland motiva son

jugement dans les termes suivants :

La Cour Inférieure a maintenu que les faits allégués dans la de-
mande de Yappelant constituaient une félonie, et qu'on ne pouvait
ge pourvoir en dommages en semblable cas, avant qu'au préalable
cette félonie n'eut 6té poursuivie criminellement. La Cour ici con-
firme cette décision tant en droit qu’en fait. Nous sommes d’avis
que les faits allégués ne constituent pas une félonie, et que dans un
cas de cette espéce, il n'était pas nécessaire d'nn procés criminel
avant que l'appelant piit recouvrer des dommages pour les injures
corporelles qu'il avait recues. Le jugement de la Cour Inférieure
doit en conséquence étre renversé.

Dans ses observations sur cette cause, ’honorable juge
Aylwin fait au sujet de la suspension de la poursuite
civile, Ja remarque suivante :

Quant & Dlexception aux fins de suspendre V'action civile, elle
n’existe pas sous la loi qui nous régit. )

A I'époque de cette décision comme aujourd’hui, la
régle était différente en Angleterre ; la poursuite crimi-
nelle doit précéder le recours civil. De méme dans les
actions pour poursuite, saisies ou arrestations mali-
cieuses, il est nécessaire dans I’action en réparation ci.
vile d’alléguer le résultat final de 1a procédure dont on
se plaint. Il n’en a jamais été de méme ici, que je sache.
Je ne trouve point de décision qui ait fait de cette allé-
gation une condition nécessaire pour porter l'action en
dommage. Je trouve des décisions remontant 3 une
époque éloignée qui ont maintenu le contraire. Dans les
Stuarts Reports, (1) on voit que la question a été décidée
dans le cas de saisie-arrét simple malicieuse, comme suit ;

(1) P. 40,
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That it is not necessary to set forth on the declaration, that the 1885
action in which the arrest was made has been terminated. o~
, Mavog, &o.,

Dans le Robertson’s Digest on trouve qu'il a été décidé  or
dans la cause de Dagenay vs Hunter (1), MON:_REAL
That a plaintiff may, for an assault, proceed against the defendant  HarL.

by action and by indictment, —
. .. Fournier J.
Dans le méme, aux mots malicious arrest, dans la cause  ——

de Boyle vs Arnold, (2) il a été décidé :

That, in an action fora malicious arrest upon a capias ad respon-
dendum, on the ground that the Defendant was about to leave the
provinge, it is not necessary to allege in the declaration, that the
action in which he was so arrested has been decided.

La cause de Pacaud vs Price, décidée le 18 juin 1870,
en appel est parfaitement analogue i la présente. Le
Demandeur Pacaud réclamait des dommages résultant
des écritures calomnieuses et diffamatoires que I'Intimé
Price et son frére avaient faites sur le caractére, la répu-
tation et '’honneunr de1' Appelant, dans une cause devant
la cour Supérieure, pour le district d'Arthabaska, dans
laquelle ils étaient Demandeurs contre Théophile Coté,
secrétaire trésorier de la municipalité du comté d’Ar-
thabaska, la corporation du township de Chester-Ouest
et I’Appelant,—Défendeurs. Par cette action, les Price
demandaient la nullité de l'acte de vente que le dit
Théophile C6té avait consenti a ’Appelant, le 3 avril
1860, du lot de terre n° 12, rang Craig- Sud dans le
township de Chester-Ouest.

Pacaud, I’Appelant, intente de suite contre I'Intimé
Price une action en dommage dans laquelle il déclarait
que toutes les accusations de frande proférées contre lui
étaient mensongeres et obtint, le 26 novembre 1867,
devant la cour Supérieure une condamnation de $800
de dommages contre Price. Le jugement fut renversé
en cour de Revision, mais réintégré par la cour d’Appel
a I'unanimité. Dans cette cause I'Intimé Price avait

soulevé par exception temporaire la question de la sus-
(I) 1 Rev. de Lég. 346, K. B. (2) 1 Rev. de Lég. 503, K. B
(1812). . (1821).
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pension de cette action pour attendre le résultat de 'ac-
tion dans laquelle il 'était rendu coupable des calomnies
reprochées. La cour Supérieure avait rejeté cette pré- -

tention par le considérant suivant:
Consiaérant que du moment que les dites injures et imputation de

Fournier J.fraude ont été faites par le défendeur en la pré:ente cause et par le

dit Richard Price par leur déclaration e} leur factum—le Demandeur
en la présente cause, sans étre obligé d'attendre qu’il y eut un juge-
ment final sur P'action intentée devant cette cour en ce district, par
le Défendeur en la présente cause et le dit Richard Price, contre le De-
mandeur en la présente cause, le dit Théophile Coté, et la dite corpo-
ration du township de Chester-Ouest, et qu’ainsi I'exception plaidée
par le Défendeur en la présente cause intitulé exception temporaire
péremptoire en droit, est mal fondée.

Ce motif fut adopté par la cour du Banc de la Reine.

L’analogie entre les deux cawuses est parfaite Les
faits reprochés et servant de base a ces actions ont &té
dans les deux cas, commis dans des procédés judiciaires,
et sont absolument de méme nature. La seule diffé-
rence qu’il y a et elle n’est guére en faveur de 'Intimée,
c’est que dans cette cause, au lien de prendre une action
pour diffamation conforme & la nature des accusations
dont on se plaint, on a sans doute, pour éviter la
difficulté de la prescription annale, qualifié 'action en’
cette canse d’action en dommage résultant de poursuite
malicieuse. La qualification donnée n’y fait rien, c’est
par la nature des faits allégués que l'on doit juger du
caractére de I'action.

Au fond ce n’est qu'une action pour libelle, et Springle
n’avait pas d’autre sujet de reproche contre 1’Appelante.
On ne pouvait Iui contester son droit de demander la
destitution pour cause d’incompétence, par exemple, si
la requéte n’eit contenue que ce motif, est-ce que
Springle aurait eu droit de se plaindre? Il est évident
que non ; le seul grief qu'il ait, ce sont les imputations
faites contre son caractére. Elles constituent un libelle
pour lequel il aurait d4 poursuivre. Mais ayant laissé
passer les délais de la prescription, il espére en éviter
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la conséquence en présentant son action sous un autre 1885
aspect. Si on la considére comme une action pourlibelle, Mavor, da.,
elle est prescrite par un an en vertu de l'art. 2262; si, 3 & =
au contraire, on la considére comme demandant la répa- H':.L .
ration du dommage causé par une poursuite malicieuse, __°
elle est alors prescrite par I'art 2261 Cette prescription, F°‘“ES" J
quoique n’ayant pas été plaidée, est une de celle que le
Jjuge doit suppléer en vertu de l'art. 2267. Cest ce qui
a &té fait par le jugement de la Cour Supérieure qui a
renvoyé cette action.

Il reste maintenant & considérer le deuxiéme moyen
invoqué pour empécher la prescription de -courir,
savoir, que les faits reprochés constituent un délit suc-
cessif. Il est reconnu qu'en cas de délit de cette nature,
la prescription ne commence a4 courir que du moment
que le délit a cessé. Mais qu’est-ce qu'un délit succes-
sif? Masson (1) le définit ainsi :

On appelle délits successifs ceux qui se renouvellent et se perpé-
tuent par une série d’actes ou dans une série d’instants. On les

appellent ainsi par opposition aux autres délits qui s’accomplissent
par un seul fait et qui se consomment dans un seul instant.

Il ajoute qu’il n’est pas toujours facile dans la prati-
que de savoir ce qu'il faut considérer comme délit suc-
cessif. Il en donne pour exemple le fait de ne pas faire
la déclaration exigée par la loi pour la publication d'un

journal. On a jugé que l'infraction a cette obligation
constitue un délit successif, parce que I'infraction existe
et se répéte tant que la déclaration exigée n’a pas été
produite. Sourdat (2) en donne comme exemple la
détention arbitraire, le délit dure aussi longtemps que
subsiste la détention La Cour du Banc de la Reine a
déclaré, dans la cause de Grenier vs. La cité de Montréal
(8), que des travaux qui font affluer I'ean sur le terrain
d'un voisin constitue un délit successif.

Il est évident qu'il n'y a aucune analogie entre ces

(1) Vol 2, p. 83 (2) Vol. ler, n® 384,
(3) 21 L. C, Jux, 215,
L]
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MAYO;; &o., faits reconnus comme constituant des délits successifs et
Moxrzear celui de prendre une action qui s’accomplit & I'instant
Hay, de l'émanation de laction. ®'il y a délt, il est alors
— _complet et aucune procédure ni aucun fait postérieur
Fournier J. , . . . . .

_— n’sjoute a sa gravité ou ne la diminue. On ne peut pas
dire que I’Appelante prenait une nouvelle action, ou
commettait un nouveaun délit chaque fois qu’il était fait
un procédé dans son action. Sicet argument avait
quelque force, la cour du Banc de la Reine l'aurait admis
dans la cause de Pacaud vs Price en déclarant que le

~ délit dont se plaignait I’Appelant ne pouvait étre consi-
sidéré comme accompli qu’a la fin du proces, et que le
Demandeur n’avait aucun droit d’action lorsqu’il a in-
tenté la demande,—mais elle a an contraire déclaré que
le delit était complet et que 'exercice du droit d’action
ne pouvait étre suspendu. La conséquence de cette
doctrine est que la prescription avait commencé a courir
du moment de la production du document incriminé.
Il est assez extraordinaire que l'on ne trouve pas une
seule décision dans nos rapports qui soutienns la doc-
trine de la suspension du droit d’action. Mais on en
trouve au contraire un nombre assez considérable, celles
entre autres citées plus haut, qui la répudie. Ces déci-
sions admettant que le droit d’action peut &tre exercé
indépendamment du sort de la premiére action, recon-
naissent par 1a méme que le droit d’action est complet,
et que partant il est sujet a la prescription.
Pour ces raisons je suis d’opinion que 'appel devrait étre
accordé— et le jugement de la cour Supérieur réintégré.

HeNry J.—~This suit was commenced in May, 1871,
by James Key Springle, the original plaintiff herein,
who died in January, 1877, and the suit has been con-
tinued. by the present respondents, Mary E. Hall, his
widow, and Anna Augusta Springle, one of his daugh-

ters.
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It is substantially an action for a false and malicious 1885
complaint made by the appellants through which the MA;;;I:;&U.,
original plaintiff alleged he had suffered and sustained Monzl;mr,
serious and heavy damages and losses as complained of _ ».
in his declaration. It was contended on the part of the Hém“
appellants that it was but an action for libel and that Heﬂ J
the time limited by the Civil Code for bringing such an
action had expired before the commencement of the
action. The declaration, no doubt, charges the appel-
lants with having published a libel against the plain-
tiff, but it also charges them for a malicious prosecution
in the shape of a petition addressed to one of the judges
of the Superior Court in the Province of Quebec, in 1868,
alleging, amongst other things, dereliction of duty and
dishonest and improper conduct on the part of the said
plaintiff and one Thomas S. Brown, whilst acting as
two out of three of a permanent board of commissioners,
duly appointed for the appraisement of damages to
parties whose lands and premises might be from time
to time appropriated for city purposes, and for which
services the said commissioners were provided to be
paid; and praying that certain proceedings referred to
in the petition might be stayed and the said commis-
sioners removed from office and replaced.

After a general and specific denial of the charges con-
tained in the petition, the plaintiff, in his declaration,
alleges: ,

That the said defendants never had any probable or reasonable
cause for adopting the said resolution (meaning a resolution passed
by the defendants on the subject referred to in the petition) or for
filing the said calumnious, wicked and malicious petilion against
the plaintiff in this cause, and that they never had any trustworthy
or positive information of any kind to justify them in so doing.

I think the foregoing charges the defendants as for a
wmalicious prosecution, and alleges the want of reason-
able or probable cause. The matter of the petition
cta\.me7 to a hearing before Mr. Justice Berthelot, and in
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September, 1870, he gave his judgment thereon, acquit-
ting the two commissioners complained against of all
the charges contained in the petition, but removed them
from office for, as he says, error of judgment only
resulting from an erroneous impression of the law as

Henry J. to expropriation.

From that decision the plaintiff appealed to the Court
of Queen’s Bench, and the latter court by its judgment
in September, 1873, reversed the judgment of the
Superior Court given by Mr. Justice Berthelot as before
mentioned.

From the judgment of the Court of Queen’s Bench
the appellants took the case by appeal to the Privy
Council, and by a judgment of the latter in November,
1876, the appeal was dismissed and the judgment
appealed from affirmed.

There is abundant evidence, therefore, to establish
the allegations in the declaration, and to show that the
original plaintiff sustained serious damage by the false
charges made against him, which the respondents were
unable and did not attempt in the slightest degree to
prove.

The suit was brought within the prescribed time
after the proceedings under the petition were termi-
nated, and I have no doubt that the plaintiff had a good
and available cause of action.

Having considered the amount of damages awarded,
I am of opinion that the award of them is not only not
excessive, but much less than, under the circumstances,
I should have awarded.

[ am of opinion the appeal should be dismissed and
the judgment of the court below affirmed with costs.

GwynNNe J.—Two points were urged by the learned
counsel for the appellants in support of this appeal.
1, That, assuming the action to lie, it was absolutely
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barred under the provisions of articles 2262 and 2267 1885
of the civil code of the Province of Quebec, the former Mavos, &o.,
of which enacts that actions for slander and libel are y %

prescribed by one year from the day that it came to the _ ».
knowledge of the party aggrieved, and the latter, that Hf_‘_l"
no action can be maintained after the delay for prescrip- Gwy_n_‘f J.
tion has expired ; and

2. That no action at all lies against the defendants,
the now appellants, under the circumstances appearing
in the case.

If the present action was one for libel merely, and
was founded solely upon the matter which is con-
tained in the resolution of the council of the cor-
poration of the 27th July, 1868, assuming an action
founded upon that resolution alone to have lain, it
must be admitted that it would have been barred by
the above articles of the civil code; but this action is
not one for libel merely, nor is the resolution of the
27th July the sole foundation upon which it is framed.
The action is for following up that resolution by a pro-
ceeding instituted in the courts, maliciously, as is
alleged, and without any probable cause, wherein the -
defendants, by certain false and scandalous charges of
venality and corruption made by them against the
original plaintiff, maliciously and without any probable
cause, endeavored to have the said plaintiff removed
from a certain office of profit, and employment of a
guast judicial nature in the pursuit of his profession,
the effect of so falsely and maliciously prosecuting
which proceeding, naturally and in fact, was, to de-
prive the said original plaintiff almost wholly of the
benefit of his profession, by branding him as venal and
corrupt and nnworthy of all trust and confidence, and
of being employed in the business of a valuator of real
estate which he followed as a profession.

The declaration alleges the appointment, under the
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1885 provisions of the statute 27 and 28 Vic. ch. 60, of the
MAY;;:’&O., original plaintiff and one Thomas Storrow Brown and
Movrezsy, O0€¢ Damase Masson, as commissioners to determine
H:r',n. under the statute the price or compensation to be allow-
ed to one Wilson for expropriation of certain property

situate in the city of Montreal and required by
the corporation for the widening of St. Joseph street,
and that atter having been duly sworn they proceeded
to take the proceedings indicated by the statute for the
purpose of valuing the piece of land in question ; that
the corporation, although applied to by the commis-
sioners, declined to produce any witnesses or evidence
to contradict that adduced by Mr. Wilson, until at
length, after an adjournment for the express purpose of
enabling the corporation to produce evidence, they pro-
duced two witnesses who, in so far as they gave any
relevant evidence, corroborated the evidence adduced on
behalf of Mr. Wilson. The declaration then states the
whole of the proceedings of the commissioners, and
that the original plaintiff and Mr. Brown arrived at a
preliminary appraisement, in which, however, the
other commissioner did not concur, and a meeting was
called, conformably with the provisions of the statute,
of the parties interested, and. a notification giveun to
such parties, that the commissioners would hear them,
to the end that, after the said parties should be heard,
the commissioners should decide whether they should
maintain or modify such preliminary appraisement. It
then alleges the reception of such evidence as was
offered by the parties interested, and the modification
of the preliminary appraisement, and a final report of
the valuation of the piece of land to be expropriated at
the sum of $13,666. It then alleges that, notwithstand-
ing what is before stated, the council of the city passed
the resolution of the 27th July, 1868, authorizing and
directing proceedings to be instituted for the purpose

Gwynne J.
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of staying all proceedings of the said commissioners, 1885

and of having the said original plaintiff and Mr. Brown Mavor, &o.,
removed from being commissioners for valuation of the MON?EB];E AL
said piece of land as persons who had forfeited their o
obligations as such commissioners. 1t then setsout a
petition presented to one of the judges of the Superior ¥"¥™2e ¥
Court of the Province of Quebec by the corporation of

the city of Montreal, wherein after divers charges of
venality and corruption culminating in their having,

in violation of their duty as commissioners, made what

was charged to be an unjust, excessive and exorbitant
valuation in favor of Mr. Wilson under the influence

of bribery and corruption, the defendants prayed for

an order of the said judge adjudging that the pro-
ceedings of the said commissioners should be stayed,

and that the said original plaintiff in this action and ‘
Thomas 8. Brown should be removed from the office of
commigsioners as having violated and forfeited their
obligations. The declaration then proceeds to allege ,
that the said petition and the allegations therein con-

tained are false, malicious and libellous, and were made

solely with the view to injure the character and good

name of the original plaintiff; and the declaration

charges that the several allegations in the petition,
charging the said original plaintiff and Thomas S.

Brown with partiality, venality and corruption, are

false, repeating snch charges seriatim, and alleges that

the defendants never had any reasonable or probable

cause for adopting the said resolution or for filing the

said calumnious, wicked and malicious petition against

the plaintiff in this cause, and that they never had any
trustworthy or positive information of any kind to jus-

tify them in so doing ; that the said defendants did not

prove any ot the accusations in the said petition or
resolution contained, and that they did not even bring

a single witness to substantiate the same, and did not
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and could not make them good, such accusations being
utterly false and calumnious as aforesaid. That by a
judgment rendered on the said petition by the honor-
able Judge Berthelot, on the 17th day of September,
1870, the said accusations and charges so brought by
the defendants against the plaintiffs were in fact
declared false, without foundation or probable cause,
and were rejected in fact as such by the said judge.
That the said false and calumnious accusations and
charges were of a nature to injure, and did in fact
gravely injure, the high character, good fame and repu-
tation of the plaintiff, and put in danger the confidence
hitherto reposed in the plaintiff by the public and his
friends, and have also greatly hurt the feelings of the
plaintiff and during more than two years kept him in
suspense and anguish under the said accusations and
charges pending the said petition ; that, moreover, the
said plaintiff has lost a great deal of time and expended
large sums of money in defending himself against the
said accusations and charges, and has suffered damage
to the amount of twenty thousand dollars for all the
causes and reasons aforesaid.

It is apparent that this declaration discloses what in
English jurisprudence is known as an action for mali-
cious prosecution, which consists in the prosecution by
the defendant of legal proceedings of a civil or criminal
nature against the plaintiff, maliciously and without
probable cause, the essential ground of the action being
that a prosecution authorized by law, if the grounds
which justify its being instituted exist, was carried on
without any probable cause, from the absence of which
malice may be, and, as said in Johnstone v. Sutton
in error (1), mosi commonly is, implied. The meaning of
a malicious prosecution isthat a party,from a malicious
motive, and without reasonable or probable cause, sets

(1) 1T. R. 545,
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the law in motion against another ; and asthe want of 1885
probable cause for instituting the legal proceeding com- MA;(;;;&O., ]
plained of is the essential foundation for the action, the , " =
termination of such proceeding in favor of the plaintiff =y
must be alleged in the declaration. —_—
Barber v. Lesiter (1) ; Stewart v. Gromett (2) ; Basébé Gwi’ie J-
v. Matthews (3).
It is obvious, therefore, that the period when pre-
geription of such an action will begin to run cannot
be until such termination. In this casé that period did
not certainly arrive before, and it is alleged in the
declaration to have arrived, upon the delivery of the
judgment of Judge Berthelot in the Superior Court
upon the 17th September, 1870, whereby the original
plaintiff and Thomas 8. Brown were acquitted of the
calumnious charges which were made the foundation
of the petition, and which in effect were pronounced to
be false and without foundation or probable cause ; and
these gentlemen were adjudged by the court to have
acted in the discharge of their duty as commissioners
with diligence, integrity and impartiality, although
they were removed from their office of commissioners
for another canse which, upon appeal, was pronounced
by the Court of Appeal to have been unfounded and
insuficient and illegal, and this judgment of the Court
of Appeal, upon an appeal therefrom by the present
defendants tothe Judicial Committee of the Privy Coun-
cil, has been maintained. As the objection here nrged
to the maintenance of the present action is that it has
been commenced too late, after being, as is contended,
prescribed, not that it has been commenced prematurely,
it is nnnecessary to enquire whether the cause of action
as stated in the declaration, was or not made complete
by the judgment of the Superior Court, which, while

(1) 7 C. B. N. 8. 186, 190. (@) 7 C. B. N, §. 206,
(3) L. R. 2C. . 684,
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acquitting the parties accused of the accusations prefer-
red against them as unjust and unfounded, nevertheless
removed them from their office of commissioners to
adjudicate upon the special matter submitted to them,
but for a different cause which was, upon appeal, finally
pronounced to have been insufficient, illegal and equally
unfounded.

It is not pretended that an action will not lie under
the French law, which prevails in the Province of Que-
bec, under the like circumstances as an action for
malicious prosecution will lie by the law of England ;
indeed it is contended that the French law is more lib-
eral that the English in giving redress to a party injured
by calumnious accusations, inasmuch as it is contended
that in virtue of an ordinance of Francis the First, made
in 1589, for either a plaintiff or defendant to allege any-
thing in any pleading, false and calumnious of the oppo-
site party, is actionable as a libel, and this wholly
irrespective of the termination of the action or proceed-
ing in which such calumnious matter is alleged, and
even though it be alleged in assertion of a legal right
which the party alleging it succeeds in establishing ;
the sole test of the calumnious matter being or not being
actionable, consisting in its being, or not being, proved
to be true; and in support of this contention divers pas-
sages from the worksof Domat, Dumazeaun, Dareau, Mer-
lin and others, and a judgment of the Court of Appeals
of the Province of Quebec in Pacaud v. Price (1) are
cited.

The authority of this latter case is disputed by the
learned counsel for the appellants, who contended that
it was not well decided and that it should not be fol-
lowed, but I do not think we are called upon in this
case to determine whether it was well or ill decided,
for even if the judgment of the Court of Revision in

(1) 16 L. C. Jur. 281,
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that case had prevailed, which held that the action in 1885
that case did not lie because, in the opinion of that Maivor, &o,
court, although the defendant therein did not, in the , o =
action which had been brought by him, prove the cal- _ ».
umnious matter alleged by him, he had probable cause Tfil"
for making the allegations complained of, still the pre- ‘}WY:‘_I:‘_’ J.
sent action would be maintainable, as it cannot be, and

indeed, in this action, has not been, contended that the
defendants had any probable cause for making the cal-
umnious accusations, which they did make, for the pur-

pose of having the original plaintiff and Mr. Brown
removed from their office. Although they repeat in their

plea to the present action the substance of the charges,

they appear to have offered no evidence in support of

them. Despairing it may be of being able to establish

the truth of the charges in the face of the judgments of

the Superior Court and of the Court of Appeals for the
Province and of the Privy Council upon the matter of

* their petition, they rather rest their defence to the pre-

sent action upon an allegation that they filed the peti-

tion, which contained the charges, in the exercise of

what they call their legislative and judicial functions,

and in the interest of public justice, having no interest
whatever in the matter themselves, and upon the advice

of their counsel, and without malice, and the evidence

which they have adduced seems to have been confined

wholly to the question of damages.

What is meant by the contention that a legal prose-
cution founded uwpon calumnious charges made without
any probable cause for making them, is a thing done in
‘the exercise of legislative and judicial functions, I find
it difficult to understand. Neither can I appreciate the
force of the contention that parties having no interest
whatever in a matter brought by them before the courts
for adjudication, but who intervene as prosecutors in
the interest, as they say, of public justice, can have a
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1885 right to demand that the courts wherein justice, whether

Mavor, &o., public or private, should be dispensed with an equal

Monrazay, Taeasure, should, in the interest of public justice, pro-

nounce to be justifiable a prosecution against individuals

——  based upon scandalous, false and calumnious charges

Gwynne J. ynade without any foundation in fact or any probable

cause for believing them to be true. The defendants, if

they could shelter themselves under the plea that what

they did was done by them under the advice of their

counsel, have failed to offer any evidence of such advice.

It may be assumed that counsel may have advised, and

very probably did advise them, that the charges stated

in the petition, if proved, would require the court to

grant the prayer of the petition for the stay of all pro-

ceedings and the removal of the commissioners who

were accused of partiality and corruption, but further

than this we cannot go; nor can we read. the plea of the

defendants as alleging that counsel advised them that

they would be justified in making the charges if they

knew them to be false or had no reasonable or probable

cause for believing them to be true. For the truth or

falsity of such very grave accusations, and for their pro-

bable and reasonable cause for making them, the defend-

-ants must have known, or, at least, must be regarded as

having known, that they themselves must be alone
responsible.

There remains only to be considered the question
of malice, and upon this point it is unnecessary
to enquire whether the falsity of the charges in
itself alone, or coupled with the absence of probable
cause, is sufficient conclusively to establish malice.
Malice may %e, and frequently is, implied from the
absence of probable cause, but there is not wanting in
this case, I think, other evidence from which it may be
inferred. A plea of justification of the imputation of
calumnjous matter upon the ground of the truth of the

0.
HALL.
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calumnious matter, may be taken into consideration on 1885
the question of malice. Wilson v. Robinson (1.) Now, MA;(;:&O.,
the defendants in their plea allege : MoONTREAL
That the said plaintiff and the said Thomas Storrow Brown refused .
to concur in the opinion of the said Damase Masson, or in his valu- HALL.
ation, and that in consequence thereof the defendants, well know-
ing that the proposed award of the said plaintiffs and the said
Thomas 8. Brown was excessive, exorbitant and unjust, and would
entail grievous loss upon the property owners to be assessed for its
payment in the event of the said proposed award being homologated,
protested against the said proposed award of nineteen thousand
five hundred dollars ; and although no part of said amount, if made
payable, could be exacted from the said defendants (the whole being
assessable upon the properties of the persons interested in the said
improvements), nevertheless the defendants being by law consti-
tuted the civic guardians of the rights of the citizens of Montreal in al]
such matters, felt constrained to, and did, institute and cause to be
instituted, legal proceedings as by their attorney and counsel they
were advised would be necessary and propér to prevent the said
proposed award from taking effect and from being ratified or homol.
ogated by any legal tribunal.

Now, here it is to be observed that the defendants
professto justify their filing the petition for the removal
of the commissioners upon the ground of charges of par-
tiality and venality preferred against them as their
motive for awarding to Mr. Wilson an amount which
the defendants pronounce upon their own knowledge
to be unjust, excessive and exorbitant. Yet, despairing,
as it would seem, of establishing the truth of the allega-
tion, they offer no evidence in support of it ; moreover,

it is not unworthy of observation, as pointed out by the
learned counsel for the respondents, that the defendants
here persist in stating the proposed award to be nine-
teen thousand five hundred dollars, although it appears
that this sum was a preliminary appraisement subject
to review upon evidence being adduced by the parties
interested, and which was in fact reduced to thirteen
thousand six hundred and sixty-six dollars before ever

(1) 7Q. B, 68,

Gwynne J.
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the petition was served and presented to the court, and
notwithstanding the finding of the court to which the
petition was presented, that the accused commissioners
were not guilty of the accusations upon which the peti-
tion was founded ; nor upon the question of malice, do
I think that we can overlook the fact that after the
Superior Court had acquitted the accused commission-
ers of the charges of partiality and venality made against
them, but had pronounced a judgment removing them
from their office for another cause; and after the Court
of Appeal had reversed that judgment of removal and
had reinstated the commissioners, the defendants per-
sisted in their prosecution by appealing from that judg-
ment to the Privy Council for the express purpose of
endeavoring to have the judgment of removal reinstated,
although the sole grounds upon which the statute
authorized them to interfere had been adjudged against
them, from which adjudication no appeal was ever
taken.

Under all these circumstances, I think that the Court
of Appeal ot the Province of Quebec, which is the only
court that has adjudicated upon the merits of the case,
was justified in concluding that the proceeding against
the accused commissioners was instituted maliciously.
Upon the question of damages I do not think that a
court of appeal should interfere with damages as
awarded by a judgment under consideration in appeal,
unless they appear to have been calculated upon a
wrong principle or arrived at without regard to the con-
siderations which ought to govern a tribunal in award-
ing damages—neither of which imputations have been
or can be suggested here. It is not sufficient that we,
if sitting as judges of first instance, might have given,
as some of the judges of the court below were disposed
to give, much larger damages.

Qur judgment, in my opinion, should be to dismiss
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the appeal of the defendanis with costs, and the cross 1885
appeal as to damages without costs, as the costs which MA;;];: &o.,

- - OF
have been 11.[10urretd in the case do not appear to have y o =
been appreciably increased by the cross appeal. e

. ALL.
Appeal dz.wfnss.ed wzti.z costs and cross- Gwymne J.
appeal dismissed without costs. —_
Solicitor for appellants: Rouer Roy.
Solicitors for respondents: Barnard & Beauchamp.

In re MELINA TREPANIER. 1885

Habeas Corpus—Conviction before mogistrate—Arrest on warrant— *Mar. 3.
Inquiry as to evidence—Certiorari—Jurisdiction of Couri— “« 16,
Supreme and Exchequer Court Act sec, 49—R. 8. 0. ¢k, 70. —

Application was made to the Chief Justice of the Supreme Court of
Canada in Chambers, on behalf of a person arrested on a warrant
issued on & conviction by a magistrate, for a writ of habeas
corpus, and for a certiorari to bring up the proceedings before
the magistrate, the application heing based on the lack of evid-
ence to warraut the conviction. The application was dismisged.
On appeal to the full court,

Held, Henry J, dissenting, that the conviction having been regular,
and made by a court in the unquestionable exercise of its
authority and acting within its jurisdiction, the only objection
being that the magistrate erred on the facts and that the
evidence did not justify the conclusion at which he arrived as to
the guilt of the prisoner, the Supreme Court could not go behind
the conviction and inquire into the merits of the case by the use
of a writ of habeas corpus, and thus constitute itself a court of
appeal from the magistrate’s decision.

The only appellate power conferred on the court in criminal cases is
by the 49th section of the Supreme & Exchequer Court Act,and
it could not have been the intention of the legislature, while .
limiting appeals in criminal cases of the highest importance, to
impose on the court the duty of revisal in matters of fact of all
the summary oconvictions before police or other magistrates
throughout the Dominion.

* Presenr—Sir W, J. Ritchie C.J. and Strong, Fournier, Henry
and Taschereau JJ.
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Section 34 of the Supreme Court Amendment Act of 1876 does not
in any case authorize the issue of a writ of certiorari to aceom-
pany a writ of Zabeas corpus granted by a judge of the Supreme
Court in Chambers; and as the proceedings before the court on
habeas corpus arising out of & criminal charge are only by way of
appeal from the decision of such judge in chambers, the said
section does not authorize the court to issue a writ of certiorars
in such proceedings; to do so would be to assume appellate
jurisdiction over the inferior court.

Semble, per Ritchie C.J., that ch. 70 of the Revised Statutes of
Ontario relating to habeas corpus does not apply to the Supreme
Court of Canada.

APPEAL from an order in chambers of Sir W. J.
RircHIE C.J. dismissing an application for a writ of
habeas corpus and a writ of certiorari in the matier of
Mélina Trepanier, arrested on a warrant issued on a
conviction by a police magistrate.

The prisoner was charged with vagrancy, tried sum-
marily and convicted by the police magistrate of the
city of Ottawa, and was sentenced to the Mercer
Reformatory for fifteen months.

The jurisdiction of the police magistrate and the
conviction and warrant of commitment were not
objected to, but the prisoner’s counsel contended that
the magistrate had erred on the facts, and that, under
the Supreme and Exchequer Court Act, a judge of the
Supreme Court of Canada had power to issue a writ of
certiorari in order to bring up the proceedings anterior
to the warrant, to ascertain whether there was suffi-
cient evidence to convict, and if not, that he, the pri-
soner, was entitled to be discharged.

Mosgrove for prisoner cited and relied on 82 and 33
Vic. ch. 28 sec. 1; 29 and 80 Vie. ch. 45 sec. 5; 38
Vie. ch. 11 sec. 51; 89 Vie. ch. 26 sec. 84; 29 and 80
Vie. ch. 25 sec. 66, and in re Mosier (1).

Lees Q.. for the respondent cited . Regina v. Rus-

(1) 40nt. P. R. 64
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sell (1); 22 and 38 Vic. ch. 82, sec. 28, Ex parte Yar- 1885
brough (2). R. 8. O. ch. 70. In re

Miuva
TREPANIER.

Sir W. J. Rrrcaie C. J.—The jurisdiction of the
magistrate being unquestionable over the subject-mat- Ribcile_q“"
ter of complaint and the person of the prisoner, and
there being no ground for alleging that the magistrate
acted irregularly or beyond his jurisdiction, and the
conviction and warrant being admitted to be regular,
the only objection being that the magistrate erred on
the facts and that the evidence did not justify the con-
clusion as to the guilt of the prisoner arrived at by the
magistrate, I have not the slightest hesitation in saying
that we cannot go behind the conviction and inquire
into the merits of the case by the use of the writ of
habeas corpus. l

The commitment having been made by a court of
competent jurisdiction in the exercise of its unquestion-
able authority, this court, assuming the conclusion
arrived at to have been erroneous, has no authority to
review the proceedings, or, in other words, to re-try the
case. It cannot be disputed that we have no powerto
quash the conviction. If the conviction shows a want
of jurisdiction, or if it was shown that the magistrate
had no jurisdiction, it would be a nullity, and we
would discharge the prisoner, because, in such a case,
he could not be held by process of any legal tribunal ;
but with a valid conviction standing against him, and
a regular warrant issued thereon, upon what principle
can he be discharged ?

If there is a principle clear beyond all doubt, it is
that when a party is in execution under the judgment
of a competent court in which the legislature has
entrusted the jurisdiction on the merits to a magistrate,
whatever his decision on’ the merits may be, it cannot

(1y 5 Can. L. J. N, 8. 159 (2) 110 U. 8. Rep. 651,
e .
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be reversed on habeas corpus. I will cite a series of
decisions establishing this beyond all question.

In The Queen v. The Overseers of Wallsall (1; Cockburn
C.J.says :—

It is true that there is inherent in the jurisdiction of the Court of
Queen's Bench authority to bring before it by writ of certiorari, save
where the writ is taken away by statutory enactment or charter, the
proceedings of any court of inferior jurisdiction, with a view to quash
such procee:lings. But this applies only where there is some defect
of jurisdiction or informality or defect apparent on the face of the
proceedings. The court cannot—and this must be carefully borne
in mind—give itself appellate jurisdiction through the writ of cer-
tiorari, where it otherwise possesses none.

In Dime’s Case (2) Patteson J. says:

If we entertain the question whether there was such a valid in-
Jjunction, we directly review the judicial decision of the Viee Chan-
cellor. We can no more do this than the court in the case of the
Sheriff of Middlesex could review the decision of the House of
Commons.

The returns show that the Vice-Chancellor heard and determined
this, and, as it is a matter within his jurisdiction, his determination
is final. The affidavits cannot be received. |

In Carus Wiison’s Case (3) Lord Denman C.J. says:

Without inquiring whether any affidavit is receivable at all in the
case of any prisoner under sentence, we may decide the question
before us by considering the principle of the exception that runs
through the whole law of habeas corpus, whether under common
law or statute, namely, that our form of writ does not apply where
a party is in execution under the judgment of a competent court.
I, indeed, it were proposed to show that the prisoner had never
been before such court at all, or that no such sentence had been
in fact given, there might be a difficulty in saying that a traverse to
that effect could not be allowed. But when it appears that
the party has been before a court of competent jurisdiction, which
dourt has committed him for a contempt, or any other cause, I
think it is no longer open to this court to enter at all into the sub-
ject-matter. If we are to do so, we should constitute ourselves a
court of error from such other court, and should be constantly
examining whether the circumstances, the existence of which was
proved, warranted the opinion which such court had formed.

{1) 3Q. B. D, 471, (2) 14 Q. B. 565
(3) 7 Q. B, 1008, -
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In Brittain v. Kinnaird (1) the marginal note is:

In an action against a magistrate, a conviction by him, if no
defect appear on the face of it, is conclusive evidence of the facts
contained in it.

And Dallas C J. says in the same case:

The general principle applicable to cases of this description is per-
fectly clear; it is established by all the anciet and recognized by
all the modern decisions; and the principle is, that a conviction by
a magistrate who has jurisdiction over the subject-mitter is, if no
defects appear on the face of if, conclusive evidence of the facts
stated in it.

Parke J. says:

All the cases from Hardress downward econcur in one uniform prin-
ciple, that where a magistrate has jurisdiction a conviction by him
is conclusive evidence of the facts stated in that conviction.

Burrough J.:

Since I have been in Westminster Hall it has never been doubted
that where a magistrate has jurisdiction a convietion, having no
defects on the face of it, is conclusive evidence of the facts which it
alleges.

And Richardson J. says:

Upon the general principle, therefore, that where the magistrate
has jurisdiction his conviction is conclusive evidence of the facts
stated in it, I think the rule must be discharged.

In The Queen v. Bolton (2) Lord Denman C.J. says:

The first of these is a point of much importance because of very
general application; but the principle upon which it turns is very
gimple ; the difficulty is always found in applying it. The case to
be supposed is one like the present in which the legislature has
trusted the original, it may be (as here) the final, jurisdiction on the
merits to the magisirates below ; in which this court has no jurisdic.
tion as to the merits either originally or on appeal. All that we
then can do, when their decision is complained of, is to see that the
case was one within their jurisdiction, and that their proceedings on
the face of them are regular and according to law. Even if their
decision should upon the merits be unwise or unjust, on these
grounds we cannot reverse it.

Where the charge laid before the magistrate, as stated in the
information, does not amount iu law to the offence over which the
statute gives him jurisdiction, his finding the party guilty by his
conviction in the very terms of the statute would not avail to give

(1) 1 Brod. & Bing. 432. @) 1Q.B.72,
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him jurisdiction ; the conviction would be bad on the face of the
proceedings, all being returned before us. Or if, the charge being
really insufficient, he had mis-stated it in drawing up the proceed-
ngs, 80 that they would appear to be regular, it would be clearly
competent to the defendant to show to us by affidavits what the
real charge was, and that appearing to have been insufficient we
should quash the conviction. In both these cases a charge hasbeen
presented to the magistrate over which he had no jurisdiction; he
had no right to entertain the question or commence an inquiry into
the merits, and his proceeding to a conclusion will not give him
Jjurisdiction. But if, as in this latter case, we cannot get at the want
of jurisdiction but by affidavits, of necessity we must receive them.
It will be observed, however, that here we receive them, not to show
that the magistrate has come to a wrong conclusion, but that he
never ought to have begun the inquiry. In this sense, therefore,
and for this purpose, it is true that affidavits are receivable.

But where a charge has been well laid before a magistrate, on its
face bringing itself within his jurisdiction, he is bound to commence
the inquiry; in so doing he undoubtedly acts within his jurisdic-
tion; but in the course of the inquiry, evidence being offered for
and against the charge, the proper, or it may be irresistible, con-
clusion to be drawn may be that the offence has not been committed,
and so that the case, in one sense, was not within his jurisdiction.
Now to receive affidavits for the purpose of showing this is clearly
in effect to show that the magistrate’s decision was wrong if he
affirms the charge, and not to show that he acted without jurisdic-
tion ; for they would admit that, in every stage of the inquiry up to
the conclusion, he could not but have proceeded, and that if he had
come to a different conclusion his judgment of acquittal would have
been a binding judgment and barred another proceeding for the
offence. TUpon principle, therefore, affidavits cannot be received
under such circumstances, The question of jurisdiction does not
depend upon the truth or falsehood of the charge, but upon its
nature; it is determinable on the commencement, not at the conclu-
gion, of the inquiry ; and affidavits, to be receivable, must be directed
at what appears at the former stage, and not to the facts disclosed
in the progress of the inquiry.

We will cite only two authorities in support of this reasoning,
The former, that of Brittain v. Kinnaird (1), and the admirable
judgment of Richardson J., at p. 422, are too well known to make it
necessary to state them at length,

The second case is a recent decision in the Common Pleas of Cave
v. Mountain (2), which we cite only for the rule, which seems to us

(1) 1B, & B. 432, (2 L M. &6, 207.
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very clearly and satisfactorily laid down by the Lord Chief Justice: 1885

“ There can be no doubt’but that if a magistrate commit a party m

# charged before him, in a case where he has no jurisdiction, he I8 Mg mwa

% liable to an action of trespass. But if the charge be of an offence TrEPANIER.
“ over which, if the offence charged be true in fact, the magistrate RitcEC 7.
% has jurisdiction, the magistraie’s jurisdiction cannot be made to
# depend upon the truth or falsehood of the facts, or npon the evi-
“ dence being sufficient or insufficient to establish the corpus delicti
# brought under investigation.”

These cases were both of them actions of trespass against the
magistrate convicting ; but they are authorities not on that account
the less in point on the present occasion.

And this was a proceeding on certiorari, a fortiori on
habeas corpus.

Per Coleridge J. in Dime’s case (1) :

Where the judgment complained of is in an inferior court, the
case is different. We have before us the judgment in which the vice
is alleged to be; and we have power to quash it; but we have not,
in the present case, the injunction before us.

Erle J. says :(—

I agree that the proposed affidavits cannot be received. The
return shows a committal by a court of eompetent jurisdiction act-
ing within its jurisdietion.

I may observe that an inferior court, such as the Court ot Quarter
Sessions, is a court over which this court has a controlling power,
and whose proceedings are brought here by writ of certiorari in
order that we may exercise that controlling power. In that respect
such a court differs from the Court of Chancery ; and in that respect
cases before us, which relate to the inferior courts, are distinguish-
able from this,

In Thompson v. Ingham (2) Patteson J. says:

The law on this subject, so far as regards the analogous case of mag-
istrate’s convictions, was fully discussed in Regina v. Bolion, (3) and
it was there held, that where the charge is such as, if true, is within
the magistrate’s jurisdiction, the finding of the facts afterwards by the
magistrate is conclusive ; but, where the charge is not such as, if
true, would be within the magistrate’s jurisdiction, no finding of facts
can alter it.

In Bremanw's case (4), a case of habeas corpus, Lord

Denman C. J. says:

(1) 14 Q. B. 566. (3) 1 Q. B. 66.
(2) 14 Q. B. 718, (4) 10 Q. B. 502:.
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1885 We are bound to assume, primd facie, that the unreversed sen-
me tence of a court of competent jurisdiction is correct ; otherwise we
Mfrna 8hould, in effect, be constituting ourselves a court of appeal without
TREPANIER. power to reverse the judgment.
Ritohie C.J, 11 e parie Partingion (1) Lord Denman C.J. says :
—— There still remains the qiestion whether the commissioner has
rightly decided that the prisoner's case was not within the act; but
this was a question which he had jurisdiction to inquire into and
decide ; he has done so, and we are not authorized to review his
decision. We by no means intimate a doubtof the propriety of that
deci-ion ; we simply express no opinion upon 1t. It may be that
there may be no court competsnt to review it; or it may be that by
the Chief Judge or the Lord Chancellor the merits of the decision
may be reviewed. It is clear only that we have not that power.

In ex parte Newton (2) the marginal note is :

This court has no power to grant a habeas corpus to bring up a
prisoner who has been convicted at the central criminal court, on
the ground that the offence charged was ccemmitted at a place out
of the jurisdiction of that court. The proper ¢nurse is to apply to
the Attorney General for his fiat for the allowance of a writ of error
eoram nobis, the granting or withholding of which is matter for his
discretion.

In re Bailey (8) shows that it may be shown by affi-
davit that the magistrate had no jurisdiction, but not
that the finding of a magistrate within his jurisdiction
was wrong.

In Regina v. Russell (4) Cockburn L. J. says:

On this state of facts, and without expressing as yet any opinion
a8 to whether the evidence warranted the court in coming to the
decision at which they arrived, there arises this question, whether it
is open to the court to inquire whether the Court of Quarter Sessions
were warranted in coming to the conclusion at which they arrived.
I am of opinion that it is not o open to us. The rule is well estab-
lished in cases of summary convictions. As to everything which
relates to jurisdiction this c.urt will interfere to regulate and set
right inferior tribunals, but when once we find that there is juris.
diction this court will not take upon themsclves to say whether the
decision actually arrived at is that which this court would have come
to. It may be that something may happen in the course of a case
which is inconsistent with what has been called natural, but what I

(1) 6 Q. B. 6586. (3) 3 E. & B. 607.
2 10C.B.97. - ) 5L.J.N. 8. 132.



VOL. XII.] SUPREME COURT OF CANADA, 19
prefor to call rational, justice—such as the refusal to hear & party— 1885

and then this court will interfere; but unless something of this sort };"“n
appears we should not enter into the merits of the case. MirnNa

But it is said the Ontario Act gives this court power TREPANIER.
to review, by way of appeal on the merits, the deter Ritehie C.J.
mination of magistrates on summary conviction in crim- 7
inal cases under Dominion Acts, and this power it is
said the court gets by virtue of the scction anthorizing
the issue of a certiorart to bring up the proceedings. I
do not think, as at present advised, that the Ontario
statute applies in any way to this court. With refer-
ence to the jurisdiction thereby conferred, it relates to
imprisonments not for crimes, and is based on 56
Geo. 8 cap. 100, and, as its recital shows, was passed
for the same reason, namely, that as 81 Car. 2 cap. 2
relates only to criminal charges, the 56 Greo. 8 cap. 100
extends the right to issue writs of kabeas corpus to
cases of imprisonment not for crimes, and the Ontario
statute has the like object in view, namely, like 56
Greo. 3, to extend the remedy to imprisonments other
than for criminal or supposed criminal matters. There-
fore, as the jurisdiction of the judges of this court is
confined to inquiring into the commitment in any
criminal cagse under the Dominion statutes, the Ontario
Act is inapplicable and wunnecessary, because the
judges of Ontario have the power in criminal cases
independent of it. DBut assuming the jurisdiction to
issue writs of habeas corpus under it to apply, as at
present advised I am by-no means prepared to say
that any such jurisdiction necessarily carried with it
the power to issue a certiorari, no such power being
given by the Supreme Court Act.

The only authority to issue the writ of certiorars is
by section 84 of the Amendment Act, which provides *
that :

A writ of certiorari may, by order of the Supreme Court or a judge
thereof, issue out of the said court to bring up any papers or other
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proceedings had or taken before any court, judge or justice of the
peace, and which may be considered necessary with a view to any
inquiry, appeal or other proceeding had, or to be had, before the

TREPANIER. Supreme Court.

Ritchie C.J,

—

Thus, while no authority is given to the court to
issue the writ of habeus corpus, and an appeal is only
given in case of refusal of writ or remand by a judge,
80 no authority is given to issue the writ of certiorari
to bring up the proceedings but such as may be con-
sidered necessary with a view to proceedings had, or
to be had, before the court.

But assuming the Act and section relating to certio-
rari to apply, how can it be said to give an appeal to
this court? We are to have concurrent jurisdiction
with the courts or judges of the several provinces to
issue the writ of habeas corpus ad subjiciendum for the
purpose of inquiry into the cause of commitment in
any criminal case under any act of the Parliament of
Canada; so soon as we have issued the writ and
inquired into the cause of the conviction, and the pro-
ceedings show that the prisoneris held on aregular war-
rant, issued on a regular conviction by a court of com-
petent judicial authority having jurisdiction over the
offence alleged against the prisoner and over the
person. of the prisoner, and no want of jurisdiction is
shown or alleged, we have discharged .our duty, and
we are bound to refuse the writ, or remand the prisoner
if the writ has been issuned.

Assuming that we may issue a writ of cerfiorari
under the authority of the Ontario statute, which I am
by no means, as at present advised, prepared to admit,
we are not bound to do so, but it is a matter discretion-
ary with the judge, as where he has reasonable grounds
for thinking the magistrate or court has acted without
jurisdiction; or, by way of illustration, where there
has been no conviction, as where a magistrate has com-
mitted a party for trial and it is alleged there is no
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evidence of a criminal offence sufficient to warrant the 1885
committing or detaining the prisoner, in such a case, };"n
there being no conviction, the judge would look at the Tﬁﬁi‘;‘;a
depositions, and under the 29th section bail or other-

wise deal with the prisoner, a jurisdiction not conferred lte'h_le.CJ
by the original Act. So also in cases of extradition,

over which this court has now no jurisdiction, but had

at the time of the passing of the Act, there being like-

wise no conviction, the judge, in his discretion, might

deem it desirable to see the evidence on which the
magistrate held the prisoner for extradition.

This court has no inherent or statutory jurisdiction
over the summary proceedings of inferior courts of
either civil or criminal jurisdiction. To the Court of
Queen’s Bench, under powers of the common law,
belongs the right to regulate and set right inferior tri-
bunals, and to quash or confirm their proceedings.

The certiorari is the medium through which the Court
of Queen’s Bench exercises its jurisdiction over the
summary proceedings of inferior courts, and always
was unless expressly taken away ; no writ of error lies
upon a conviction, so that a certiorari is the only mode
of bringing it into the Queen’s Bench in order to revise
it. See the remarks of Cockburn C. J. in The Queen v.
Overseers of Walsall above quoted.

But still it is urged that there is an inference to be
drawn from the power to bring up the depositions and
evidence, and therefore there must necessarily be a
power to review by way of appeal; but is it not too
clear to be doubted that an appeal cannot be so given.
An appeal, like a conviction, is the creature of statute
law, and never lies unless where it is given by express
. terms. Queén v. Recorder of Ipswich (1) ; Queen v.Jus-
tices of Warwickshire (2) ; Queen v. Justices of Worces-

(1) 8 Dowl. 103. (2) 6 E. & B. 837.
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328‘5' tershire (1) ; Queen v. Inhabitants of Sandon (2); Attor-
In re ney General v. Sillem (8).

Tﬁiﬂmn. But apart from this the only appellate power con-
Ritoiie, ferred on the court in criminal cases is by virtue of the
chie C.J,

——  49th section of the Supreme and Exchequer Court Act,
which provides that :—

Any person convicted of treason, felony or misdemeanor, before
any court of Oyer and Terminer or Gaol Delivery, or before the Court
of Queen’s Bench in the Province of Quebec, on its Crown side, or
before any other superior court of criminal jurisdiction whose con-
viction has been affirmed by any court of last resort, or, in the Pro-
vince of Quebec, by the court of Queen’s Bench on its appeal side,
may appeal to the Supreme Court against the affirmation of such
conviction ; provided that no such appeal shall be allowed where the
court affirming the convietion is unanimous, nor unless notice of
appeal has been served on the Attorney General for the proper pro-
vince within fifteen days after such affirmance or refusal.

Having so carefully limited the appeal in criminal
cases of the highest importance, can any one suppose
that the Parliament ever intended (if it would be done
by such a far-fetched inference) to impose on this court
the duty of revisal in matters of fact of all the summary
convictions before police or other magistrates through-
out this Dominion, that is to say, that it was the inten-
tion of Parliament in creating this court, a court of last
appeal for the determination of questions of the highest
importance, to transfer to it by way of appeal the juris-
diction of the police and other magistrates of the
Dominion in criminal matters in cases tried summarily
before such officers ? '

As Judge Story in the Supreme Court of the United
States (4) says:

If, then, this court cannot directly revise a judgment of the Cir-

cuit Coart in a criminal case, what reason is there to suppose, that
Congress intended to vest it with the authority to do it indirectly ?

And as was said in ex parte Kearney (5):
(1) 3 E. & B. 486. (3) 10 H. L. Cas.704.

(2) 3E. & B, 547. ' (4) 18 Wall. 188,
(5) T Wheaton 42,
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If every party had a right to bring before this court every case 1885
in which judgment had passed against him for a crime of mis- };"“n
demeanor or felony, the course of justice might be materially Mzarna
delayed and obstructed, and in some cases totally frustrated. If| TREPANIEE.
then, this court cannot directly revise a judgment of the Cireuit
+ Court in & criminal case, what reason is there to suppose that it

was intended to vest it with the authority to do it indirectly ?

Ritchie C.J.

Can it be supposed the Dominion Parliament could
have intended that this appellate court, established for
the whole Dominion, with its limited and guarded appeal
in both civil and criminal cases, should, indirectly, in
addition, be clothed with authority, and bound, to revise
the proceedings under any conviction of police or
other magistrates having jurisdiction over the person
and subject-matter adjudicated on, and the unseemly
spectacle of this, the highest tribunal of the Dominion,
turned practically into a police court, to retry the case
of every vagrant or keeper of a disreputable house, who
may be dissatisfied with the judgment of the police
magistrate, for they are those who have sought the
interposition of this court, and who, of all others,
should be dealt with summarily and promptly, and in
the interest of decency and morality, and with whom
no tribunal in the country is more competent to deal
than the police authorities? The police magistrate
summarily disposes of the vagrant, and other simple
offenders ; if the present contention is maintained all any
of these gentry, if convicted, would have to do, would be
to apply to a judge of this court, and have, as of right,
his case reheard, and on being remanded, have then, as
of right, an appeal to this court if in session, and no
matter what the business may be before the court, a
right to a re-hearing at an early date, orif the court is
not in session, a right to require the court to be called
together to hear his appeal; for if he has a right to
come here, and the appeal exists as is claimed, the
Supreme Court Act provides that appeals in habeas
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185  corpus shall be heard at an early date, whether in or

Inre outof the prescribed sessions of this court. There is
Tﬂﬁmm something so unreasonable, I may say utterly absurd in

— _this, that I can hardly deal seriously with the case.

R‘“E‘f O3 The United States Congress has described affirmatively
the appellate jurisdiction of the Supreme Court, and that
affirmative description has always been held to imply
a negative of the exercise of such appellate power as is
not comprehended within it.

StrRONG J.¥—I have had occasion, upon applications
in chambers for writs of habeas corpus and certiorari,
to consider the question raised by this appeal, and the
conclusion to which I have invariably come is the same
as that which the Chief Justice has stated in the judg-
ment just delivered. The considerations which have
led me to that conclusion are as follows:

A very slight consideration of the statutory enact-
ments, under which alone this court has any jurisdiction
to issue the writ of habeas corpus, will be sufficient to
demonstrate that there exists upon the return to a
writ of habeas corpus, no jurisdiction except to con-
sider merely whether a sufficient ground is shewn
for detaining the prisoner or not, Throughout it
must be borne in mind that the whole jurisdiction of
this court is statutory, and that its powers as originally
conferred by the first Act were direct, and not by refer-
ence to the powers possessed by other courts in England
or in the provinces. The Supreme Court has no common
law jurisdiction. It has not, as many of the provincial
courts have, as, for instance, the High Court of Justice
in Ontario has, and as the former Courts of Common
Law in Ontario had, the same jurisdiction as the Court
of Queen’s Bench at Westminster. In Upper Canada,
by the statute of 81 Greo. III,, the jurisdiction exercised
by the Court of Queen’s Bench at Westminster was

* Oral judgment reported from short hand writer’s notes, -
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conferred upon the Court of King’s Bench in that pro- 1885
vince, and is now exercised by courts which have suc- 17’,,71
ceeded to the jurisdiction of the King’s Bench. Such Tﬁﬁfzﬂgm
courts, therefore, possess by virtue of this referential , —

legislation that extensive common law jurisdiction Str_o_xf. .
which enabled the Court of Queen’s Bench at West-
minster to protect the liberty of the subject by writ of
habeas corpus, and also by certiorari, to superintend the
administration of the law by inferior courts. The first
provision in regard to this court, in relation to the writ
of habeas corpus, is in section 51 of the Supreme Court

Act of 1875, as now amended, which enacts:

That any judge of the Supreme Court shall have concurrent juris-
diction with the courts or judges of the several provinces to issue the
writ of habeas corpus ad subjiciendum for the purpose of inquiring
into the cause of commitment in any criminal case under any Act of
the Parliament of Canada.

Now, the very name and tenor of the writ of habeas
corpus indicates what, and what only, can be done under
it. The writ is called the writ of habeas corpus cum
causd ; that is to say, its tenor is to direct the officer to
produce before the judge or court the body of the prisoner,
together with the camse which he has for detaining
him. Therefore, the only consideration which, on the
return to the writ of habeas corpus, can be entered upon
by the court or judge is the sufficiency of the commit-
ment, If the officer returns to the writ a good commit-
ment, whether it is in pursuance of a sentence of a
common law court, that is a sentence following a con-
viction by a jury, or whether it is a commitment
following a summary adjudication by a magistrate
under a statutory jurisdiction, in either cage that is
conclusive. In the original Supreme Court Act—the
statute I am now considering—no provision whatever
was contained as to the writ of certiorari, and therefore
there is no pretence for saying that, accompanying the
writ of habeas corpus, either a judge in chambers or the
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court could issue a writ of certiorari to bring up some-
thing behind the warrant, namely, the conviction.
But I have no doubt that, under this section 51, if a
prisoner was brought before the court on a writ of
habeas corpus, and the return to the writ showed he
was in custody, not under any conviction by a court
or magistrate, but under a commitment for trial, then
the judge might, if the materials for the purpose could
be got before the judge, consider and determine whether
it would or would not be proper to take bail. Idonot
conceive that it is impossible for the depositions to be
produced for that purpose without a writ of certiorari.

They may be produced by consent of the Crown, or

possibly the original depositions may be produced by
authority of the committing magistrate. Be that as it
may, if, on a return to a writ of habeas corpus, it appears
that the prisoner is committed for trial on a criminal
charge under a Dominion statute, I have no doubt that,
under this first enactment relating to habeas corpus
under section 51, the prisoner could be either bailed or
remanded ; but if the prisoner was in custody after con-
viction, the conviction could no more, in the case of a
summary conviction by a magistrate, be brought before
the judge, than could the record of conviction after a
trial by a jury. If the commitment was upon a con-
viction, and the warrant of commitment was regular
upon its face, that was conclusive as a return to the
writ of habeas corpus. '

The next statute we find dealing with this ques-
tion is the Supreme Court and Exchequer Court
Amendment Act of 1876 ; and wunder the 29th
section of that Act extended powers were given.
There was a reason why these extended powers
should be given. If I am wrong in what I have just
said as to the power under the. first Act, in case of a
commitment for trial, in regard to the power to bail,
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this section gives express power in that respect. I 188
take it that this section was enacted. ez abundanti cauteld, I re

more e:xactly to define the powers of a judge under Tﬂﬁjﬂ;&
the writ of habeas corpus. We find no mention what- —
Strong J.

ever of the writ of certiorari; and, as I have shown, by ~ __.
the writ of habeas corpus alone it is impossible that
the judge can get the record before him. There is,
however, in section 84 of the same Act of 1876, provis-
ion as to the writ of certiorari. This section is as fol-
lows:

A writ of certiorari may, by order of the Supreme Court or a judge
thereof, issue out of the said court, to bring up any papers or other
proceedings had or taken before any court, judge or justice of the
peace, and which may be considered necessary with a view to any

inquiry, appeal or other proceeding had, or to be had, before the
Supreme Court.

Now, the first observation to be made on this enact-
ment is, that the certiorari authorized by it is only for
the purpose of bringing up proceedings and papers
required before the Supreme Court, and not before a
single judge. This had escaped my attention wuntil it
was pointed out by my brother Taschereau, and indeed,
on one occasion I ordered the writ to issme in what I
considered to be a proper case, the representative of the
Crown, who appeared before me, not objecting. In
that case, the commitment itself showed a clear want
of jurisdiction, and I issned the certiorari to bring up
the conviction, so that I might be able to remand the
prisoner if it appeared to be good. I now see I was
wrong in doing so, and that the writ of certiorari pro-
vided for by section 84 is not meant to accompany a
writ of habeas corpus returnable before a single judge,
but was intended to be returnable before the Supreme
Qourt alone. Therefore, a writ of certiorari returnable
before a judge in chambers is not warranted by the
statute at all. This being so, how is it possible that the
record, of the conviction can be regularly brought before
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the judge at all? The officer who has the prisoner in
custody has not the record. He cannot return the record.
He can only return the warrant of commitment, and,
it that appears to be good, it must be conclusive so far
as the writ of habeas corpus is concerned. It is said
that under the concluding portion of section 29, infer-
entially, this court, or a judge of this court, possesses the
same power as to the writ of habeas corpus as a judge
in the province of Ontario possesses. I entirely agree
to that. But that provision only applies to the jurisdic-
tion in the writ of habeas corpus and not to the writ of
certorari. I think that the object of the statute of the

' late province of Canada, which gave power to a judgein

chambers in Ontario to issue a writ of cerfiorari, was
to enable the judge to issue that writ together with
the writ of habeas corpus, which enabled him, in the
case of a commitment for tirial or for extradition, fo
have the depositions brought before him, or in the case
of a summary commitment by a magistrate, to have the
commitment brought before him, and, if the conviction
was erroneous, to release the prisoner as being in illegal
custody-- not, however, to quash the conviction. The
courts in Ontario having, however, the general jurisdic-
tion to quash convictions returned under writs of certio-
rari issued by judges at chambers, have exercised the

_power, and rightly enough, because they had power to

do so without expressly defining where the express statu-
tory power ended and the common law jurisdiction con-
ferred by the 31st Geo. 111 began. I take it to be quite
clear that wherever a conviction by a magistrate is pro-
duced, if it appears on its face to be good, it is an
estoppel until it is quashed; and no statute gives a
judge of this court in chambers the power to quash
a conviction. Such power belonged to the Court of
Queen’s Bench in England, and to such courts here as
exercise the powers and jurisdiction formerly belonging
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to that court, but to such courts only. In Ontario, in
many cases, a single judge, sitting as a court in banc
and exercising the powers of the court ¢ banc, has
issued a writ of habeas corpus, accompanied by a writ
of certiorari, and having undoubted power to do so,
has quashed convictions. In such cases it is no
excess of jurisdiction in the court to look at the depo-
sitions regularly before it and see if there is any evidence
of the offence charged—not re-hearing the case, as on
appeal, for, no matter how strong the evidence may be
for the prisoner, no matter what the preponderance of
evidence may be against the prosecution, if there is
any evidence whatever, the court will refuse to inter,
fere with the conviction. In doing all that the courts
undoubtedly exercise a well established and regular
jurisdiction.

But if a judge in chambers undertakes to go behind
the conviction and to consider the merits at large by
way of appeal, I should say there was no jurisdiction
to do so. C

Upon these grounds I have come to the conclusion
that all a judge of this court sitting in chambers can do
on the return to a writ of habeas corpus, is, if a proper
commitment is returned, to remand the prisoner;
or, if the prisoner appears to be only committed for
trial, and if the depositions can be got before him
in either of the ways before mentioned, to order the
prisoner to be bailed; but that is the limit of the
jurisdiction under a writ of habeas corpus issued
upon the aunthority of these statutes. I cannot help
saying, in conclusion, that the anomaly pointed out
already by the Chief Justice must strike any-
body at once, for if such a jurisdiction as that
now invoked was possessed by the judges of this
court, we might in the exercise of it be called upon

to review the decisions of police magistrates, recorders
9
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and justices of the peace sitting throughout the
Dominion in all those unimportant cases which they
can summarily dispose of, when, if a case should arise
in the courts of the highest importance, a state prose-
cution for treason or sedition, and a point of law should
be raised in the highest courts of the provinces, and
these courts should come to a decision adverse to the
prisoner, though the case were one of the greatest public
interest, if that decision should happen to be a unani-
mous one, we should not have the jurisdietion to review
or in any way interfere with it. I cannot believe the
legislature ever intended to do anything so anomalous
and inconsistent as that, to confer a trifling jurisdiction
in regard to prisoners to whom it is reasonable to sup-
pose justice can be done by the provincial courts, and
withhold it in the cases to which I refer.

I agree with the Chief Justice that the case should
be dismissed.

FournNIER J.—I have come to the same conclusion.
I have had the advantage of reading over the notes of
judgment of the learned Chief Justice, and I certainly
agree with him,

HENRY J—I am sorry it is my fortune, or misfor-
tune, to differ;in toto celo with my learned brethren on
this most important question, and I shall proceed to
state, as briefly as the importance of the case will per-
mit, my views in regard to it. The matter has been
considered by me for the last two or three years, having
been called upon repeatedly to put in operation the
Statute of Canada passed in 1866, previous to Confeder-
ation. Having inquired into it, but very willing, as
well as my learned colleagues to—I will not say, shirk
the duty, but to leave the performance of my duty
under it in the hands of the judges of the Superior
Qourts in. Ontario to deal with—I inquired, however,
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whether it was a duty on the judges of this court,
and, if it were so, I felt it my duty to perform it. Ido
not consider myself infallible in these cases, nor do I
consider the case so clear of doubt on every side as to
say I could not reason it patiently, or that I could fail
to give it the consideration which a case of such import-
ance demands. I have not come to a conclusion by a
process of hop, skip and jump. I have given judg-
ments in cases such as this before, and I did so deliber-
ately; and I may say, with all due deference to my
learned colleagues who have expressed an opposite
opinion, thut I have heard nothing to vary my mind in
the slightest degree as to the correctness of the judg-
ments I have given, and I shall proceed to say how.
The learned Chief Justice read a very elaborate opinion,
principally to prove that in England an appeal would not
lie in a case of this kind, and the only course wounld be
by a writ of certiorari to remove the conviction, in order
tohave it quashed Tam not saying anything at present
as to the power of this court to quash the conviction,
but I intend to show that this court has that power
under the statutes which 1 consider govern the mat-
ter. How do we possess the jurisdiction? I must
turn to the statutes that were in operation when we
received our appointment, and, although I might con-
sider it derogatory to my position as a judge of this
high court to sit in review of the decision of a stipen-
diary magistrate, I do not claim to'myself the right to
judge of that question. I was appointed under statutes
of the Dominion, énd paid for doing my duty under the
statutes and the law, and. although it might be perhaps a
little derogatory to the position we hold as judges of this,
the highest court, to sit in consideration of the liberty
of the subject of a very mean caste and poor character,
still it is the pride of every Englishman that the law is
open to the poor and- wretehed and to the unfortunate
%
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and to the vile just the same as it is to the richest
man in the country; and it is the duty of the judges—
the duty is imposed upon them—to administer justice to
the poor and to the unfortunate and to the criminal just
as much as to the most honest man of highest respecta-
bility in the community. That, I consider, to be the
duty of an English judge. That has been always held
by them to be their duty, and I consider I am following
no mean example when I do likewise. Now, have we
the power? I admit that in England, and in the
United States, no such power exists as this. I am
perfectly free to admit it. Iam free to admit, that it is
objectionable that this power should be exercised by
the members of this court, or that the judges should be
called upon to perform this duty; but, at the same
time, I consider that I am not the judge of that, and
that the legislature is the only judge, and that, being
appointed under the legislature, I had to take my
duties as the legislature provided them, and not say
that it is derogatory to my position to enter into an
investigation of this case or of that other.

We are told that this involves an appeal. I do not
know that it necessarily does so. In the administration
of this matter, and after the proceedings are brought up
from a conviction upon the evidence—I would not
undertake to set aside the judgment of the magistrate
before whom the witnesses were examined, or say he.
drew a wrong conclusion from such evidence, nor do I
think it necessary, to do justice, that I should have that
power; but, if a man is imprisoned and tried for one
offence, and convicted for another, or is convicted of
that offence without the slightest particle of evidence,
I would consider I was doing a service to the country
by giving him his liberty, and showing to the police
magistrate that there was a control, and that he was
bound by the law to convict a party according to the
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allegations, and the proofs against him. We are told
there is no appeal. Formerly there was an appeal always
from the decision of the stipendiary magistrate to the
Quarter Sessions, and the statute does not provide for an
appeal from the Court of Sessions by issuing a writ of
habeas corpus, but it does from the stipendiary magis-
trate. Then, that appeal being abolished, a statute was
passed that is the subject of consideration now, and, in
lieu of an appeal to the Quarter Sessions, the Legislature
of Canada passed the istatute, 29 and 80 Vic. ch. 46
section 1, in these terms:

1. When any person shall be confined or restrained of his or her
liberty (except persons imprisoned for debt, or by process in any
civil suit, or by the judgment, conviction or decree of any Court of
Record, Court of Oyer and Terminer or General Gaol Delivery, or
Court of General Quarter Sessions of the Peace, or Recorder’s Courts
not being a court wherein the recorder shall sit alone without a
jury) within Upper Canada, it shall and may be lawful for any of
the judges of either of the Superior Courts of Law or Equity in
Upper Canada, and they are hereby required upon complaint made
to them by or on behalf of the person so confined or restrained, if it
shall appear by affidavit or affirmation (in cases where by law an
affirmation is allowed) that there is a probable and reasonable
ground for such complaint, to award in vacation time & writ of
habeas corpus ad subjiciendum under the seal of the court wheremn
the application shall be made, directed to the person or persons in
whose custody or power the party so confined or restrained shall be,
returnable immediately before the person so awarding the same, or
before any judge in chambers for the time being.

These are the exceptions. That, then, excludes the
writ of habeas corpus, in certain cases, and very properly,
because before a court of record the parties are tried by
a jury, and, in an appeal to this court, the parties are
convicted not only by a jury but by five or six judges.
The law says there shall be no appeal in a case of that
kind, but it is very different from a conviction by a
stipendiary magistrate sitting alone in his office ; and,
therefore, the same legislature which said there should
be no appeal by means of & habeas corpus from the judg-
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1835 ment of six judges and the verdict of a jury, said in

Inre effect that there may be still an appeal in that way from

Tlfg;ﬁ]‘;n. the decision of a stipendiary magistrate. Section 5

prévides :
Henry J. N .

i 5. In all cases, in which a writ of habeas corpus shall be issued
under the authority of this Act or of the said Act of the thirby-first
year of the reign of King Charles the Second, or otherwise, it shall
and may be lawful for the judge or court ordering the issue of such
writ, or for the judge before whom such writ shall be returnable,
either in term time or vacation, to direct the issuing of a writ of
certiorari out of the court from which such writ of habeas corpus
shall have issued, directed to the person or persons by whom or by
whose authority any such person shall be confined or restrained of
his or her liberty, or other person having the custody or control
thereof, requiring him to certify and return to any judge in chambers,
or to the court, as by the said writ shall be provided, all and singular
the evidence, depositions, convictions, and all proceedings had or
taken, touching or concerning such confinement or restraint of
liberty, to the end that the same may be viewed and considered by
such judge or court, and to the end that the sufficiency thereof to
warrant such confinement or restraint may be determined by such
judge or court.

The word “shall ” makes it imperative. If the mat-
ter comes before the judge by a writ of habeas corpus,
and he deems it right, this enjoins him to issue it. What
are the documents to be ordered ? The return of the
evidence, the examinations. We all know what is the
difference between evidence and examinations. If it
was not intended that the evidence on a conviction was

~ to be returned and dealt with, why do we find it men-
tioned here ? If it was merely for bailing a party, or
looking at the conviction to see if it is good or bad on
the face of it, what would a judge want with the evi-
dence, and how can we say that evidence is sought to
be got for any other purpose? But the legislature
says what itshall be got for—*to the end that the same
may be viewed and considered by the judge "—that is,
the evidence and conviction, “and to the end,” &ec.,
&e.
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Now, we are told that this court cannot have an 1885

appeal indirectly, that is, inferentially. Whether this 1\7;:;
provision includes an appeal cannot admit of a doubt. poisiea
It is an appeal, not indirectly or inferentially, but Homry 3.
directly made to us. The law provides for it. It pro- o
vides for the trying of the case, and for the appeal by

ordering the evidence to be returned with the convic-

tion. The preamble clearly shows the intention of the

legislature so to extend the remedy of habeas corpus:

‘Whereas the writ of kabeas corpus hath been found by experience
to be an expeditious and effectual method of restoring any person
to his liberty, who hath been unjustly deprived thereof; and where-
as extending the remedy of such writ, and enforcing obedience
thereunto, and preventing delays in the execution thereof, will be
advantageous to the public; an Act for the better securing the lib.
erty of the subject, and for prevention of imprisonment beyond the
seas, only extend to cases of commitment or detainer for eriminal or
supposed eriminal matter ; therefore, Her Majesty, by and with the
advice and consent of the Legislative Council and Assembly of Can
ada, enacts as follows :

I have but little to consider in regard to the policy
of the enactment, but, in view of the absolute power
of a police magistrate to try, without the consent
of the accused before him, not only misdemeanors
but felonies without any appeal, it may have been
properly considered that some review of his finding
was desirable. That was not originally provided for
this court, but, when the appeal was taken away, it was
provided that the judge ofa court inUpper Canada should
review the finding of the stipendiary magistrate,
Then, intentionally or unintentionally, that authority
is thrown npon us. We are empowered to the same
extent as the judges of the Superior Courts in Ontario,
and the same obligation is thrown upon us to exercise
that power as is thrown upon them. TUnder these cir-
cumstances let us look at the law. This isthe law, and
this is how it stood. Judges in the Ontario courts
fully considered this mattcr after this statute, and
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adopted it in the light I am now expressing, and I
would like to hear some person reason out the effect
of the statute, and show that the judges in Ontario
and I are wrong. I have not heard yet what the
evidence would be required for if not to be acted
upon by the judge; and if, when it is returned,
he is to say, I won’t look at it, is that what the
legislature meant? T cannot come to such a conclu-
sion. But we are told that the certiorard is only to
return papers to this court. What does the Ontario
statute provide ? It provides for the return before the
court or any judge in chambers. That power is trans-
ferred to us. The statute says—section 51, 88 Vie.—

Any judge of the Supreme Court shall have concurrent juris-
diction with the courts or judges of the several provinces, to issue
the writ of habeas corpus ad subjiciendum, for the purpose of an
enquiry into the cause of commitinent, in any criminal case under
any Act of the Parliament of Canada, or in any case of demand
for exiradition, and if the judge shall refuse the writ or remand
the prisoner, an appeal shall lie to the court.

The party whose case is before us was convicted
under an Act of Parliament of Canada. We are called
upon to issue a. writ to enquire into the caunse of the
commitment, and then the statute I have read enjoins
the judges of the courts in Ontario to issue the writ of
certiorari—either the judge who issues the habeas or the
judge before whom the party is brought subsequently,
to get up all these papers. This section before men-
tioned then puts us in the same position as the judges
in Ontario, and can we say we will assume one portion
of the duty and not another? If it is derogatory to us
to hear these cases, we may consider it derogatory to
hear any case. We ntiay consider it derogatory to hear
an appeal in a case that involves unpleasantness just
as much as any one of these cases that have been
referred to. Still, it is our duty. Judges in England
do not feel it derogatorysto have to enquire into any
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case that arises. They search the case to the bottom
and sift the evidence—some of it most disgusting—but
they think it their duty to do so. We are told the writ
of certiorari does not lie, but this section in question
gives us the right to order it. There is express power
given. That refers to the general power to issue a writ
of certiorari. It may apply to civil proceedings. It
applics to everything and to any matter which is before
this court, and when the parties can show good and
reasonable cause for bringing up certain papers in the
custody of parties, and required for the inspection of
this court, the judge is authorized to issue a certiorari
to bring them up. But how do we get clear of this
portion of the statute of Canada? TFor, we must bear
in mind, that statute was passed by Canada only the
year before Confederation, in 1866, and, when this Act
was passed in 1875, that Act had been nine years in
operation in the Province of Ontario; and certainly
when we are told we have the same jurisdiction as the
judges in Ontario, I think we have the right to issue a
writ of certiorari, because the judges in Ontario are
authorized toissue it—-not only authorized, but required.
But, we are told, we have no power to quash the con-
viction. In the first place, I do not consider it is
necessary that we should have that power. We
could order the discharge of the party, if wrongfully
confined, leaving it to him to get the conviction quashed
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or not. The party is clear of the operation of the con-.

viction by getting his liberty, and it is a matter of mere
moonshine, I take it, whether the conviction is quashed
or not. It has no practical value for or against the
prisoner. But I go further and maintain that, under
the general powers in regard to the habeas corpus and
the issue of a writ of certiorari to bring up the proceed-
ings, we have the same power as the judges in Ontario,
and they have power to quash the conviction I think,
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therefore, we have the power to do so. I do not wish
to take up more time than necessary, but, it being
significantly suggested that points decided in my
judgments before referred to were hardly worth
considering, I have defended my position, and in as
moderate terms, I think, as the circumstances required.
I consider that the evidence that is given of what has
been done in England, the practice in England and the
practice in the United States, and what would be the
practice here but for these statutes, need no quotations
to establish. It is well known that without statutory
power we could not exercise the appellate jurisdiction
by means of a habeas corpus, and, if that appellate juris-
diction were not giveun to us, I would be in perfect
harmony with my colleagues in regard to this matter.
We are told this would add largely to the amount of
duties of this court. I have not ascertained that it
would. So far, in the experience of nine or ten years,
it has™not added very much to its duties. Perhaps I
have had as much as my colleagues altogether, and I
have not felt it affect my dignity or my time very
materially. I say the reasons given here for us to
refuse to discharge this duty would be very good if
addressed to the legislature. They would be cogent,
they would have an application, and, I would consider,
ought to have very great weight. Still, I do not know
that these reasons were ever offered to the legislature,
for this reason : that these acts were passed in refer-
ence to the judges of the courts of Ontario, and then
the other statute was passed when this court was
appointed and the jurisdiction transferred. Possibly, if
this matter had been before the legislature, or the
Dominion Parliament for the first time, and the ques-
tion had been mooted, this disagreeable duty would
not have been thrown upon us.

Entertaining these views, I am of the opinion that it is
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the duty of the judges of this court to issue a writ of certi- 1885
orari. 1think it is the duty to go behind the conviction 17’;7.;
and see whether the party islegally convicted. T consider Tﬁfﬁ‘;ﬁm
the party is legally convicted if, on the whole view of the

evidence fairly applicable to the case and the charge
brought against the prisoner, the stipendiary magis-
trate gives his decision; but, if a case arises where the
law is totally misapprehended, or the party is tried for
one offence and no evidence given, and he is convicted
of that offence upon evidence that does not touch it, I
think the law would not be administered, and it would -
be the duty of a judge of this court to discharge the
prisoner. In one respect, I am mnot sorry that the
majority of this court should be against me. It will
relieve me and my colleagues of a great deal of perhaps
unpleasant duty. I have felt bound to perform it
hitherto, and ! shall not regret the decision of the court
by which I will hereafter not be bound to perform it.

enry J.

TASOHEREAU J.—I am also of opinion that the appeal
should be dismissed for the reasons given by the
learned Chief Justice. I may add that I had always a
strong doubt as to the constitutionality of the clause in
the Supreme and Exchequer Court Act which gives us
concurrent jurisdiction with the judges of the Province
of Ontario. The point has not been argued, and I only
wish to express my present doubt.

Appeal dismissed.
Solicitors for appellant : Mosgrove & Wylde.
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In re ROBERT EVAN SPROULE.

Habeas Corpus— Granted by Judge in Chambers— Appeal under sec.
51 Supreme and Erxchequer Acl—Writ improvidently issued—
Jurisdiction of Court io quash-- Control of Court cver ifs own
process—Criminal case under sec. 51— Supreme Court of British
Columbia—Constitution of — Commission to Judge presiding over
—Trial of prisoner in—Order o change venue—Provision for
increased expenses— Practice.

Section 51 of the Supreme and Exchequer Court Act (1) does not inter-
fere with the inherent right which the Supreme Court of Canada,
in common with every superior court, has incident to its juris-
diction to enquire into and judge of the regularity or abuse of
its process, and to quash a writ of habeas corpus and subsequent
proceedings thereon when, in the opinion of the court, such writ
has been improvidently issued by a judge of said court. The
said section does not constitute the individual judges of the
Supreme Court of Canada separate and independent courts, nor
confer on the judges a jurisdiction outside ’of and indepeundent
of the court, and obedience to a writ issued under said section
cannot be enforced by the judge but by the court, which alone
can issue an attachrent for contempt in nol obeying its process.
(Fournier and Henry JJ. dissenting.)

Per Strong J.—The words of section 51 expressly giving an appeal
when the writ of habeas corpus has been refused or the prisoner
remanded, must be attributed to the excessive caution of the
legislature to provide all due protection to the subject in the
matter of- personal liberty, and not to an intention to deprive
the court of the right to entertain appeals from and revise,
rescind and vary orders made under this section.

* Presenr—Sir W.J. Ritchie C.J., and Strong, Fournier, Henry
and Taschereau JJ.

(1) Section 51 of the Supreme and Exchequer Courts Act provides
that “any judge of the Supreme Court shall have concurrent juris-
diction with the courts or judges of the several provinces to issue
the writ of habeas corpus ad subjiciendum, for the purpose of an
enquiry into the cause of commitment in any criminal case under
any Aot of the Parliament of Canada, * * * and
if the judge shall refuse the writ or remand the prisoner an appeal
shall lie to the court.” )
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"The right to issue a writ of kabeas corpus being limited by section 51
to % an enquiry into the cause of commitmentin any criminal case
under any Act of the Parliament of Canada,” such writ cannot
be issued in a case of murder, which is a case at common law.
(Fournier and Henry JJ. dissenting.)

Per Fournier and Henry JJ. dissenting.——The restriction imposed by
section 51 to “an enquiry into the cause of commitment in any
criminal case under any Act of the Parliament of Canada” is
nerely intended to exclude any enquiry into the cause of commit-
ment for the infraction of some provincial law ; and the words # in
any criminal case” were inserted to exclude the habeas corpus
in civil matters ; it is sufficient to give jurisdiction if the commit-
ment be in virtue of an Act of the Parliament of Canada.

Query—Is section 51 of the Supreme and Exchequer Court ulira
vires?

Semble, that when a judge in a province has the right to issue a writ
of kabeas corpus returnable in term as well as in vacation, a judge
of the Supreme Court might make the writ he authorizes return-
able in said court in term as well as immediately. (Fournier
and Henry JJ. dissenting.)

An application to the court to quash a writ of Aabeas corpus as im-
providently issued may be entertained in the absenee of the
prisoner. (Henry J. dissenting.)

After a conviction for a felony by a court having general jurisdiction
over the offence charged, a writ of habeas corpus is an inappro-
priate remedy.

If the record of a superior court, produced on an application for a
writ of habeas corpus, contains the recital of facts requisite to
confer jurisdiction it is conclusive and cannct be contradicted
by extrinsic evidence. (Henry J. dissenting.)

A return by the sheriff to the writ setting out such conviction and
sentence and the affirmation thereof by the court of error is a
good. and sofficient return. If actually written by him or under
his direction the return need not be signed by the sheriff,
(Henry J. dissenting.)

The Supreme Court of British Columbia is clothed with all the powers
and jurisdiction, civil and criminal, necessary or essential to the
full and perfect administration of justice civil or eriminal, in the
province ; powers as full and ample as those known to the com-
mon law and possessed by the superior courts of England.

The various statutes of British Columbia providing for the holding of
Courts of Oyer and Terminer and General Gaol Delivery render
nnnecessary a commission to the presiding judge.
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Per Strong J.—The power of issuing a commission, if necessary,
belonged to the Lieutenant Governor of the province. (Henry
J. contra.) :

An order made pursuant to Dominion Statute 32 and 33 Vic. ch. 29
sec. 11, directing a change of venue, would be sufficient although
containing no reference to any provision for expenses, when the .
indietment has been pleaded to and the trial proceeded with
without objection, and even in a court of error there could be
no valid objection to a conviction founded on such order.

Even if the writ of habeas corp/us in this case had been rightly issued,
the prisoner on the materials before the Judge was not entitled
to his discharge, but should have been remanded.

MOTION to quash a writ of habeas corpus issued by
Henry J. in chambers as being improvidently issued.

The material facts presented to the court on the
motion are as follows:

In June, 1885, a murder was committed in the District
of Kootenay, B.C., and Robert Evan Sproule was charged
with the commission of the crime and committed for
trial. On the application of the Attorney General of
the province, an order was made by the Chief Justice

' of the Supreme Court of the province to change the

venue from Kootenay to the District of Victoria, which
order was in the following words:
BriTisH COLUMBIA. }

To wit:

‘Whereas it appears to the satisfaction of me, Matthew
Baillie Begbie, Chief Justice of the Supreme Court of
British Columbia, a judge who might hold or sit in the
court at which Robert E. Sproule, a prisoner, now con-
fined in New Westminster gaol, under a warrant of
commitment given under the hand and seal of Arthur
'W. Howell, one of Her Majesty’s justices of the peace
in and for the Province of British Columbia, is liable to
be indicted for that he, the said Robert E. Sproule, did
on the first day of June, A.D. 1885, feloniously, wil-
fully and of his malice aforethought, kill and murder
one Thomas Hammill; that it is expedient that the
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trial of the said Robert E. Sproule should be held in
the city of Victoria (being a place other than that in
which the said offence is supposed to have been com-
mitted) ;

I do order that the trial of the said Robert E Sproule
shall be proceeded with at the Court of Oyer and Ter-
miner and General Gaol Delivery, to be holden at the
city of Victoria, and I do order the keeper of the New
Westminster gaol to deliver the said Robert E. Sproule
to the keeper of the gaol at Victoria city, and I do order
and command you the keeper of the said gaol at Vic-
toria city, to receive the said Robert E. Sproule into
your custody in the said gaol, and there safely keep
him wuntil he shall be thence delivered by due course
of the law.

Dated at Victoria, this 18th October, 1885.

(Signed) MarT. B. BEaBIE C.J.

The prisoner was then indicted and tried at Victoria,
found guilty, and sentenced to death. A writ of error
was subsequently granted and a return made to the
Supreme Court of British Columbia. In making up
the record on the writ of error it appeared that the order
to change the venue contained no provision for pay-
ment by the Crown of increased expenses to the
prisoner in holding the trial at Victoria, and the Chief
Justice thereupon signed the following order :-

CANADA, }
Province of British Columbia. |

ReeINa v. RoBErT E. SPROULE.
At the City of Victoria, Tuesday the thirteenth day- of
October, A.D 1885.

Upon motion of Mr. P. A. Irving, of counsel for the
Crown, in the presence and hearing of Robert E.
Sproule, a person charged with.and committed: to:stand
his trial for having on the 1st day of June, A.D. 1885,
at Kootenay Lake, in. the bailiwick of the. sheriff of
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Kootenay, in the Province of British Columbia,
feloniously, wilfully, and of his malice aforethought,
killed and murdered one Thomas Hammill :

And upon hearing Mr. Theodore Davie, of counsel for
the said Robert E. Sproule, and it appearing to my satis-
faction that it is expedient to the ends of justice that
the trial of the said Robert E. Sproule, for the alleged
crime, should be held at the city of Victoria;

And Mr. Irving now undertaking on behalf of the
Crown to abide by such order as the judge who may
preside at the trial may think just to meet the equity of
the eleventh section of 82-38 Vic. cap. 29, intituled:
“ An Act respecting procedure in criminal cases, and
other matters relating to criminal law,” such being
the conditions which I think proper to prescribe ;

I, Sir Matthew Baillie Begbie, Knight, Chief Justice
of British Columbia, and being a judge who might hold
or sit in the court at which the said Robert E. Sproule is
liable to be indicted for the cause aforesaid, do hereby
order that the trial of the said Robert E. Sproule shall
be proceeded with at the city of Victoria, in the said
province, at the Court of Oyer and Terminer and
Greneral Gaol Delivery, to be holden at the said city,
on Monday the 238rd day of November, 1885, next.

And I order that the said Robert E. Sproule be
removed hence to the gaol at the City of Victoria, and
that the keeper of the said gaol do receive the said Robert
E. Sproule into his custody in the said gaol, and him
safely keep until he shall thence be delivered by due
course of law.

(Signed) MaTr. B. BEeBIE C.J.

This order was placed in the record as the order for
change of venue. The counsel for the prisoner alleged
diminution of the record on the ground that this order
was not the true order made for change of venue, and
was not in existence at the time of the trial ; and, also,
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that an application which he had made at the close of
the trial for the polling of the jury should appear on
the record. Both these points were overruled by the
court.

The substantial matters of error assigned upon the
record, and argued before the full court, were :

1. That the indictment did not show the alleged
offence to have been committed within the jurisdiction
of the court, or within the realm at all, the only venue
which appeared being ¢ British Columbia, to wit,”
which, since the province was divided into judicial
districts, was no venue.

2. That there was no valid order to change the venue,
and the Court of Oyer and Terminer at Victoria had no
authority to try the prisoner; and

8. That the court was held under a commission from
the Lieutenant Grovernor of the province, and was not
a properly constituted court, as the Governor General
only could issue the commission.

These grounds of error were all overruled by the
unanimous decision of the court, and the prisoner was
remanded to gaol.

The counsel for the prisoner then applied to Mr.
Justice Henry, of the Supreme Court of Canada, for a
writ of habeas corpus, and the learned judge granted
the following rule nisi :

IN THE SUPREME CoURT OF CANADA.
Monday the 8rd day of May, A.D. 18s6.

Upon hearing Mr. D’Alton McCarthy Q.C. as of counsel
for Robert Evan Sproule, and upon reading the affidavits
of Theodore Davie filed respectively on the 3rd May,
1886, ‘

I do order that the sheriff for Vancouver Island,
James Eliphlet McMillan, Esquire, do show cause before
me, at my chambers, at the Supreme Court house, in the
city o‘f Ottawa, on Saturday, the twenty-second day of

1 ,
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1886 May instant, why a writ of habeas corpus ad subjici-
Inre endum should not issue to the said sheriff requiring
%’:ff? him to bring before the court the body of the said
Serovre. Robert Evan Sproule—together with the day and cause
T of his detention, aud why in the event of this order or
rule being made absolute, or the writ being allowed
the said Robert Evan Sproule should not be discharged
without the writ of habeas corpus actually issuing and
without the prisoner being personally brought before

the court.

(Signed) W. A. HENgY.

A Judge of the Supreme Court of Canada.

On the return of the rule #isi McCarthy Q.C. and
Theodore Davie appeared for the prisoner, and Burbidge
Q.C. and J. J. Gormully for the Crown, and the same
grounds were taken and argued as had previously been
urged before the Supreme Court of British Columbia
on the writ of error, the counsel for the Crown contend-
ing, in addition to the points involved in the case
itself, that as there was no appeal from the decision on
the writ of error, the court being unanimous, the
prisoner should not be allowed to take this proceeding,
which was virtually an appeal, and so evade the statute.

His Lordship having heard the argument ordered the
issue ot the writ of habeas corpus delivering the follow-
ing judgment :

HeNrY J—This is an order to show cause why a
writ of habeas corpus ad subjiciendwm should not issue
to the sheriff of Vancouver Island, British Columbia,
to bring up the body of the above named Robert Evan
Sproule, together with the day and cause of his deten-
tion in the custody of the said sheriff, and why, in the
event of the allowance of the said writ, the said Robert
Evan Sproule should not be discharged from the said
custody without the actual issue of the said writ or the

7
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attendance of the said Robert Evan Sproule before me.
The order was duly served upon the sheriff of Van-

couver Island and upon the Attorney General of British’

Columbia; and on the argument before me, on the
twenty-fifth and twenty-sixth days of May last past
cause was shown on behalf of the Crown against the
discharge of the prisoner.

The argument on both sides was able and exha.us-
tive, and my labor and inquiry much less than would
otherwise have been necessary.

Having since been occupied, however, in the hearing
of arguments in term or session of the court, and in
delivering judgment in other cases in court,I havenot
been able to prepare my judgment at an earlier date.

The case is a novel one, particularly in the Domin-
ion, and required, and has had, my best consideration.

The judges of the Supreme Court of Canada derive
their authority in regard to writs of habeas corpus ad
subjiciendum from the 51st section of the Supreme and
Exchequer Court Act of the Dominion, passed in 1875,
which is as follows :

Any judge of the Supreme Court shall have concurrent?jurisdic-
tion with the courts or judges of the several provinces to issue the
writ of habeas corpus ad subjiciendum for the purpose of an inquiry

into the cause of commitment in any criminal case under any Act
of the Parliament of Canada * * *

The Supreme Court of British Columbia has com-
plete cognizance of all pleas whatsoever, “and has
“jurisdiction in all cases, civil as well as criminal, aris-
“ing within the said colony of British Columbia.”
That court has, and its judges have, full jurisdiction in
respect of the writ of habeas corpus ad subjiciendum and
the judges of this court have, therefore, under the 51st
section I have cited, the same jurisdiction.

Having then such jurisdiction the next inquiry is as
to its applicability to the circumstances of this case.

It 1%; not appellate but original, deriving its power
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1886  and authority from the section before-mentioned.

Inre In such a case we cannot, in any way, review the
Rﬁgﬁi" decision of a court of competent jurisdiction, but must
Serouis. confine our consideration to the question of jurisdic-
HeTri J.tion over the subject-matter in question, exercised by a

— court, and resulting in the conviction and sentence of
a person charged with a criminal offence. If the court
before whom the prisoner in this case was tried and
convicted had the necessary jurisdiction I cannot inter-
fere.. This position was taken on the argument and
well sustained by binding authorities.

The authorities go, however, as effectually to sustain
the proposition that when ascertaining the cause of the
commitment of a prisoner it is shown that the court

- had no jurisdiction to try and convict him he is enti-
tled by law to his discharge. The law has provided
the mode and manner for trying parties accused of
crimes and the courts before whom they are to be
tried; and no one can be legally sentenced unless tried
and convicted by competent authority and according to
law. If any necessary link in the chain to constitute
jurisdiction be wanting no one can be legally pun-
ished. If the judge who presides at a criminal trial be
without proper authority in regard to such a trial the
conviction is a nullity, and so in all other cases where,
from any cause, there was not jurisdiction, and when
such want of jurisdiction is made to appear, it must
necessarily result in the discharge of the convicted party.

Numerous authorities might be cited to sustain that

proposition.

Icannot in this connection do better than quote from

the judgment of Chief Justice Cockburn in Martin v.

Mackonochie (1).
It seems to me, I must say, a strange argument in 4 court of jus-
tice to say that when, as the law stands, formal proceedings are in

strict law required, yet if no substantial injustice has been done by
(1) 3 Q. B. D, at page 775.
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dealing summarily with a defendant, the proceedings should be
upheld. In a court of law such an argument @ convenienti is surely
inadmissible. In a eriminal proceeding the question is not alone
whether substantial justice has been done but whether justice has
been done aécording to law. All proceedings in peenam ave, it need
scarcely be observed, strictissimi juris; nor should it be forgotten
that the formalities of law, though here and there they may lead to
the escape of an offender, are intended, on the whole, to insure the
safe administration of justice and the protection of innocence, and
must be observed.

A party accused has the right to insist on them as a matter of
right, of which he cannot be deprived against his will ; and the judge
must see that they are followed. He cannot set himself above the
law which he has to administer, or make or mould it to suit the
exigencies of a particular occasion. Though a murderer should be
taken red-handed in the act, if there is a flaw in the indictment the
criminal must have the benefit of it. If the law is imperfect it is
for the legislature to amend it. The judge must administer it as
he finds it. And the procedure by which an offender is to be tried,
though but ancillary to the application of the substantive law and
to the ends of justice, is as much part of the law as the substantive
law itself * * *' The law constitutes a given act an offence. As
such it attaches to it a given punshisment. But it prescribes a
plenary course of procedure by which, if at all, the offence is to be
brought home to a party charged with having committed it. If a

"court having jurisdiction over the offence takes upon itself to sub-
stitute a different and more summary method of proceeding, surely
this is to make the court, as it were, supersede the law.

The prisoner was indicted at Victoria and tried

there under an indictment which is as follows :

Brimisa CoLuMBIA.
To wit:

The jurors for our Lady the Queen upon their oath present that
Robert E. Sproule, on the first day of June, in the year of our Lord
one thousand eight hundred and eighty-five, feloniously, wilfully
and of his malice aforethought, did kill and murder one Thomas
Hammill, against the peace of our Lady the Queen, her Crown and
dignity.

. The homicide of Hammill took place at or mnear to
Kootenay, in British Columbia, distant from Victoria
about seven hundred miles. The province was, by several

Acts of its legislature, the last of which was in 1885,
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1886 divided into judicial districts or circuits; and courts of

Inre assize and nisi prius, and of oyer and terminer and gen-
%’?f;” eral gaol delivery, were provided to be held at each of
Serovis. the undermentioned places, at the times mentioned in
* Henmry J, the Act, that is to say, at the city of Victoria, at the
— city of Nanaimo, at the city of New Westminster, and

at other places, including the bailiwick of Kootenay.
Before the trial it is shown by affidavit that an order
for a change of venue to Victoria was made, and signed
by the learned Chief Justice of British Columbia. That
order was subsequently considered, and no doubt pro-
perly, defective, as it made no provision, as required
by the statute, for such conditions as to the payment
of any additional expenses thereby caused to the
accused as the court or judge may think proper to
prescribe. The prisoner, previous to the making of
that order, was in custody for a crime alleged to have
been committed by him within the bailiwick of the
sheriff of Kootenay, but was taken by some process,
the nature of which does not appear, before the learned
Chief Justice ; and, by his order before referred to, com-
mitted for trial to the custody of the sheriff of Van:
couver, where he was during the trial and now is. It
has been satisfactorily shown by affidavit that the
only order for a change of venue in existence at the
time of the trial of the prisoner was the one before-
mentioned If that order is defective, then the trial of

the prisoner was without authority.

By law, the trial should have been had in the baili-
wick where the homicide took place, unless the venue
for the trial was changed as by law prescribed and
required. The right of the court or a judge to order a
change of venue in a criminal case is upon the condition
following : “ But such order shall be made upon such
“ conditions as to the payment of any additional expense
“ thereby caused to the accused as the court or judge
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“ may think proper to prescribe.”

When it may be the case that a prisoner charged
with an offence is without means to provide for his
defence at a place distant from the ordinary place
of trial, to change the venue without at the same
time making provision for the additional expense would
practically prevent him from making any defence, and
the order for doing so would be manifestly unjust.

The legislature has therefore properly and humanely
provided that the court or a judge, meaning no doubt the
court or judge making the order, shall consider all the
circumstances in relation to the change of venue, and
make the order conditional upon the payment of any
additional expense thereby caused. The statute requires
the court or a judge to decide in his discretion “as to
the payment of any additional expense.” The trial in
this case took place six or seven hundred miles from
Kootenay, and the prisoner before being tried had the
right to the opinion and decision of the judge as to the
amount to be previously paid to him. I say previously
paid, because, for good and palpable reasons, the statute
has clearly made the decision of the judge and the pay-
ment of the additional expense as settled by him con-
ditions precedent to the operation of the order. Those
conditions not having been prescribed a peremptory
order was made which I think was wholly unwarranted
and void.

I have considered this matter from the position shown
in the affidavits read on behalf of the prisoner, made by
Theodore Davie, Esquire, counsel of the prisoner, who,
in one of them says: “That the order in the above
“matter as drawn up and in existence at the time of
“the trial of the said Robert Evan Sproule, referred to
“in the affidavit of James E. McMillan filed herein on
“the 22nd of May instant, was in the words and
¢ figures of the document hereunto annexed and marked

SerauLy,

—

Henry J.

D
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1886  « A, and not otherwise.” Annexed to that affidavit is
Inre the copy of the order purporting to have been made on
BOBERT 410 13th October, 1885, by the learned Chief Justice of

Evan
Serovre. British Columbia ; and it contains no reference whatever

He;; J. to the matter of the additional expenses of the prisoner.
— In another affidavit, which is referred to in the order
herein, the same deponent stated that on the 13th day
of October, 1885, the said Robert Evan Sproule was
brought in custody before His Lordship the Hon. Sir
Matthew Baillie Begby, Chief Justice of the Supreme
Court of British Columbia, at the Supreme Court house
at the city of Vietoria aforesaid whereupon an application
was made on behalf of the Crown, the result of which
was that an order was made by the said Chief Justice,
and drawn up and signed by him, directing the trial to
proceed at the city of Victoria, instead of at Kootenay,
without imposing any terms or conditions. Accompany-
ing the last-mentioned affidavit a verified copy of the
"record of the trial was produced, and in that affidavit
the said Theodore Davie further says: The order for
“ change of venue set out in the second and third pages
- “of the said exhibited copy record, was not in existence
“ at the time of the trial and sentence, but was drawn up
“ and signed and issued subsequently. Before proceed-
“ing to assign errors upon the record, I alleged a diminu-
“tion of the record and applied for a certiorari nponmy
“own affidavit, showing that the order for change of
“venue set out in the record was not the true one, or in
“ gxistence at the time of the trial and judgment *
i * * The court after hearing argument

“ overruled the same.” '

Here then the error alleged was brought by affidavit
to the notice of the court. but the allegations of error
were overruled. Should they have been if the facts are
truly stated in the affidavits referred to? The coyirt
was asked to correct the record for the reasons alleged,
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but declined to do so without showing in its judgment
why. I have, however, been furnished with the reasons
of the learned judges in a report of the argument, and,
strange to say, the allegation that the order for the
change of venue as appearing in the record was made
up after the trial and sentence of the prisoner is not
referred to. The fact is neither admitted nor denied.
The order purports to have been made and signed by
the learned Chief Justice. If so made he was in a
"position to affirm or deny the allegation. It purports
to have been made on the 18th of October, 1885, the
same date with the order shown by the affidavit of Mr.
Davie to have been made and signed on that day. If
two orders were made on that day the fact could easily
and should have been shown. When delivering judg-
ment in the matter the learned Chief Justice said:
“ We are all of opinion that the order of the 18th October,
“ 1885, for the removal of the trial to Victoria was a
“ good and proper order under sec. 11 of the Canadian
“ Procedure Act, 1869, ch. 29, and that the condition as
“ to costs was an expedient and sufficient condition.”
The learned Chief Justice then dealt with a contention
of Mr. Davie, that the statute only applied to a case of
change of venue after an indictment found, but made
no reference to the allegation under oath of Mr. Davie,
that although it appeared as if made on the 18th
October, 1885, it was not in fact made or in existence
till after the trial and sentence. I can hardly think any
respectable counsel, or any other sane person, would
have the temerity to make such a statement to the court,
if unfounded, when he knew one of the learned judges
must know that it was so, but the allegation having
been made, and not in any way contradicted, the truth
of it must be assumed. The reference of the Chief
Justice is to the order appearing in the record, but he
does not say that it was made before the trial, and
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therefore does not contradict the statement otherwise
of Mr. Davie in regard to it. Whether the record must
be received as conclusive is, however, another matier,
and one I will hereafter deal with. If, then, the order
as shown in the record was not made before the trial,
some one is answerable for antedating it or the record
assigned a wrong dateto it. There can be no reasonable
doubt that two orders were in fact made, the one last
referred to, as I think, being intended to supply what
was considered a fatal defect in the previous one. It
would be absurd to say that an order, made after the
trial held in a wrong place, could relate back and give
jurisdiction where none existed when the trial took
place. It would be like the case of an execution for
murder without a conviction.

I have already given it as my opinion that the order
alleged to have been first made was defective, and, as I
find that the other was not made till after the trial and
sentence, I think the trial of the prisoner was impro-
perly and illegally removed to Victoria ; but should I
be wrong in ‘my conclusion that the order set forth in
the record was not made till after the trial, I will con-
sider the question of its validity if made, as it purports
to have been, on the 18th October, 1885. After setting
out that it appeared to the satisfaction of the learned
Chief Justice, who made it, that it was expedient to the
ends of justice that the ftrial of the said Robert Evan
Sproule for the alleged crime should be held at the city
of Victoria, His Lordship ordered as follows :

And Mr. Irving now undertaking on behalf of the crown to abide
by such order as the judge who may preside at the trial may think
just to meet the equity of the eleventh ssction of the 32 & 33 Vie.
chap. 29, intituled “ An Act respecting procedure in criminal cases
and other matters relating to Criminal Yaw ”: Such being the con-

ditions which I think proper io prescribe, I, Sir Matthew Baillie
Begbie, Knight, Chief Justice of British Columbia, and being a judge

. Who might hold or sit in the court at which the said Robert Evan -
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Sproule is liable to be indicted for the cause aforesaid, do hereby
order that the trial of the said Robert E. Sproule shall be proceeded
with at the city of Victoria, in the said province, at the Court of
. Oyer and Terminer and General Gaol Delivery, to be holden at the
said city on Monday the 23rd day of November, 1885.”

Is that then a valid order within the terms of the
statute that requires the court or the judge that makes
the order to prescribe, and by which to settle, the con-
ditions as to the payment of the additional expense ?
The statute gave no power of delegation to the court or
ajudge. The allowance of additional expenses might be
to enable a prisoner to secure the attendance of wit-

nesses for his defence, and a poor man would require

provision to be made for their attendance by the
judge who makes an order of the kind. To postpone
the consideration until the trial would, in some cases,
be a virtual denial of that which the statute has pro-
vided for. The wrong would be done, and if the pri-
soner should have been convicted what benefit, as to

the trial, would be an order from the presiding judge

for additional expenses? The clear intention of the
provision, was to put the prisoner in no worse pecu-
niary position as to his trial, in the case of a change of

venue. The court or judge applied to for an order .

for that purpose should, on proper and necessary
inquiry, decide as to the amount, if the inquiry satis-
fied him additional expense would be incurred, and
insert it in the order; and having done so, the pay-
ment should be considered a condition precedent to
the operation of the order.

In no other way could the interests of a prisoner be
sufficiently protected, for if once removed he would
have no security that the additional expenses would
be furnished to him in sufficient time before his trial,
and he should not be left to depend on the undertaking
of any irresponsible!person. In this case the learned
judge seemsto have made no inquiry whatever before
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making the order. He decided nothing as to the mat-
ter, but made the order upon Mr. Irving’s undertaking,
on the part of the Crown, to abide by an order to be
subsequently made by the judge who might preside at
the trial. o

A judge’s order of such.a character is, I consider,
void, and must be so considered in all cases where the
terms upon which the statute allows it to be made are
not fulfilled, and where the judge does not himself
first do what the statute enjoins as necessary to give
him jurisdiction over the subject-matter. A party
accused of the committal of a crime is required, by the
law, to be tried in the bailiwick where it is alleged to
have been committed. The grand jury there are to
find an indictment against him before he can be put
on his trial, and twelve good and lawful men of that
bailiwick form a necessary part of the tribunal. If
the order for the change of venue is defective, as I in
this case hold it is, the grand jury of no other place
could find a bill of indictment against him, and no
other petit jury could legally be empanelled to try
him.

Chief Justice Cockburn, in his remarks in the case
before-mentioned, and which I repeat, says:

And the procedure by which an offender is to be tried, though
but ancillary to the application of the substantive law, and to the

end of justice, is as much part of the law as the substantive law
itself. :

It was when deciding upon a rule, calling on Lord
Penzance, the official principal of the Arches Court of
Canterbury, and J. Martin, to shew cause why a writ of
prohibition should not issue to prohibit the said court
from publishing, proceeding with, or enforcing a decree
of suspension ab officio et beneficio made against the Rev..
Alexander H. MacKonochie, clerk, in a suit Martin v.
MacKonochie, such decree being one which was made
without jurisdiction. It was contended, and admitted,
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that the Arches Court had jurisdiction over cases of the
kind in question, but only at the request of the Diocesan
Court, and that no such request was shown. The writ
of prohibition was granted because of the want of juris-
diction in the Court of Arches.

In this case, I think, for the reasons I have given,
there was no jurisdiction to try the prisoner at Victoria.

I will now consider whether or not it is permissible,
in a case like the present, to contradict the record.

It is well understood that in a great variety of cases
the record of a court of competent jurisdiction is not
only conclusive evidence of the facts stated therein but
in many cases the only proof; still, where the jurisdic-
tion is impeached it appears to me that the mere state-
ments in a record, by which jurisdiction is shown,
should not prevail where evidence by affidavit shows
conclusively that the statements are erroneous. The
question of jurisdiction in a proceeding like this being
raised, I think, for the true and proper determination
of that question, evidence should be admitted to show
that there was really no jurisdiction. To state perhaps
an extreme case ; should a man be hanged or punished
when it could be shown by extrinsic evidence that the
tribunal had' no authority to try or convict him? In
Crepps V. Durden et alio. (1) we find it stated :

But a question has occasionally arisen, whether in cases where the
Jjustices have proceeded withous jurisdiction, and have, nevertheless,
stated upon the face of the conviction matter showing a jurisdiction,

it be competent to the defendant to prove the want of jurisdietion
by affidavit.
It certainly appears desirable that the court should have the
power to entertain the question of jurisdiction. Some cases might
~ easily be suggested where not only great private but great public
inconvenience might arise from leaving an invalid order or convic-
tion unreversed, and great injustice might be caused by allowing
justices, out of or in sessions, by making their order or conviction
good upon the face of it, to give themselves a jurisdiction over
matters not entrusted to them by law.
(1) See 1 Smith’s Leading Cases, p. 740,
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' At page 241 of the same book we find it said :

Supposing that the court below cannot be compelled by mandamus
to show the defect of jurisdiction upon the record, the next question

is, will the court above allow evidence of such defect of jurisdiction

to be laid before it by way of affidavit on the record being brought
before it by a writ of certiorari?

In R.v. 8t. James, Westminster (1) it was remarked by Mr, Justice
Taunton (a judge whose obiter dicta are always worthy of the greatest
attention) that this had been constantly done. In R.v. The Inhabi-
tants of Great Marlow (2) an appointment of overseers, good on the
face of it, was allowed to be questioned by affidavit on the ground of
a defect of jurisdiction and was finally quashed.

The court in that case had taken time to consider as to the
practice with regard to receiving the affidavit, and Mr. Justice
Laurence mentioned several cases in which that course had been
pursued. In the case of R.v. Justices of Cheshire (3) the question
was a good deal discussed ; and it seems to have been admitted that
affidavits might be looked at for the purpose of showing a defect
of jurisdiction. It cannot be disputed ¢ said Mr. Justice Coleridge
in the latter case " that there are many cases in which affidavits may
be looked at in order to ascertain whether there was jurisdiction or
not ; for suppose an order made which was good on the face of it,
but which was not made by a magistrate, it is clear that this fact
may be shown to the court.

And it seems to be settled by the later cases that a defect of
jurisdiction may be shown by affidavit, though the proceeding is so
drawn up as to appear valid on the face of it.

See the judgments in Regina v. Bolion (4); The Westbury Union
Case (5) ; in re Penny (6) and other cases. '

At page 743 Mr. Smith says:

It should seem that the Queen’s Bench Division will on certiorar:

. entertain affidavits where the conviction is good on the face of it,

—not only to show that preliminary matters required to give the
justice jurisdiction to enter upon an enquiry into the merits of the
case were wanting, see R. v. Bolton (7); R..v. Badger (8); R. v.
Wood (9); R.v. Justices of Totness (10) ; the judgments in RB. v.
St. Olave’s District Board (11) ; and in re Smith (12)—or that circum-

1) 2A. & E. 241. (") 1Q. B. 66,

(2) 2 East244. 8) 6 E. & B. 1.

(3) 1P. &D.23; 8A. & E. 400. (9) 5 E. & B, 49,
@) 1Q.B. 66. (10) 2 L. M. & P. 230.
(5) 4 E. & B. 314 (11) 8 E. & B. 529.

(6) 7 E. & B. 660. (12) 3 H. & N, 227.
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stances appeared in the course of the inquiry which ousted his juris-
diction, B. v. Nunneley (1); R. v. Oridland (2); R.v. Backhouse
(8); R. v. Stimpson (4), but also that there was no evidence fo
prove some fact, the existence of which was essential to establish
the offence charged.
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It seems also to be well settled by judgments in the Hem-y J.

United States that where it is shown that jurisdiction
over the subject-matter did not exist the statements of
facts in a record of the highest court might be inquired
into by affidavit on the ground that if there was not
jurisdiction there was no legal record. I will refer to
a few out of a great many authorities that might be
cited.

In Davis v. Packard (5) in the Court of Errors, the
Chancellor speaking of domestic judgments, says:

If the jurisdiction of the court is general or unlimited both as to
parties and subject-matter it will be presumed to have had jurigdic-
tion of the cause unless it appears affirmatively from the record, or
by the showing of the party denying the jurisdiction of the court,
that some special circumstances existed to oust the court of its
jurisdiction in that particular case.

. In Bloom v. Burdick (6) Bronson J. says:

. The distinction between superior and inferior courts is not of much
importance in this particular case, for whenever it appears that there
was a want of jurisdiction, the judgment will be void in whatever
. court it was rendered.

And in People v. Cassels (7) the same judge says:

That no court or officer can acquire jurisdiction by the mere

aggertion of it or by falsely a]legmg the existence of facts upon .

which jurisdiction depends.

In Harrington v. The People (8) Paige J. expresses
the opinion that the jurisdiction of a court, whether
of general or limited jurisdiction, may be inquired into,
although the record of the judgment states facts giving
it jurisdiction. He repeats the same view in Noyes v.

(1) E.B. & E. 853. (5) 6 Wend. 327-332.
(2) 7 E. & B. 352 (6) 1 Hill 130.
(3) 30 L. J. M. C. 118, (7) 5 Hill 164.

(4) 4 B. & 8. 30. (8) 6 Barb. 607,
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Butler (1) and in Hard v. Shipman (2) where he says of

inferior as well as superior courts, that :

The record is never conclusive as to the recital of a jurisdictional
fact and that the defendant is always at liberty to show a want of
Jjurisdiction although the record avers the contrary—and that ;f the
court had no jurisdiction it had no power to make a record.

The English cases which I have cited are those before
justices ; but on principle I can see no difference
between a judgment of an inferior and one of a superior
court, when the question of jurisdiction is raised, nor
can I see why, if the record of the former can be shown
to be erroneous or false as touching the matter of juris-
diction the other cannot be; for without jurisdiction
the acts of one must be void as well as those of the
other, and therefore the rule in the one case should be
the same as in the other; and in the cases I have con-
sulted in the courts in the United States the rule is
applied to their highest courts.

I could suggest many cases in which serious wrong
and injury might result if the jurisdiction of a court
could not be attacked by evidence outside of the record,
and in contradiction of it, showing the total want of
jurisdietion. Suppose that there was no question that’
a commission of oyer and terminer and general goal
delivery was necessary, and a judge undertook to try
an accused person for high crime, and the record showed
that he had a legal commission authorizing him in the
premises but the fact was that no such commission
was ever issued or held by him, and that the accused
was convicted, and sentenced possibly (as in this case)
to forfeit his life, would it not be a gross prostitution
of the principles of common justice to shut out evi-
dence tendered to show that the judge acted without a
commission, and therefore without any jurisdiction.
On the same principle, evidence to show that for any
other reason he had not jurisdiction should not be

(1) 6 Barb, 613. (2) 6 Barb. 621, 623.
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rejected. It is proper to explain in this connection,
that a copy of the record was submitted, and referred
to in the affidavit on behalf of the prisoner, when the
order nisi was applied for, and another copy was
returned by the sheriff of Vancouver, and put in by
the Orown when showing cause against the order. It
was, therefore, by both parties, made a part of the case
submitted for my decision, and although the proceed-
ings were not removed by certiorari the consideration
of it as to the question of jurisdiction was legitimately
submitted.

Other objections to the jurisdiction were raised and
debated, to which I need not give the same amount of
consideration that I would feel it necessary to do in
case my decision depended on the correct solution of
them.

I will, however, deal with che of them, and referto
the others. - The learned judge before whom the prisoner
was tried acted by authority of a commission of oyer
and terminer and general gaol delivery, issued by
the Lieutenant Governor of British Columbia and the
commission is set out in the returns. The latter named
high functionary was then acting under a commission
from the Governor Greneral, under the Imperial Con:
federation Act of 1867. That commission * authorizes,
“ empowers, requires and commands the Lieutenant
“ Grovernor in dué manner to do and execute all things
* that shall belong to his said command, and the trust
“ yeposed in him, according to the several powers and
“ directions granted, or appointed him, by virtue of the
“present commission, and of the British North
“ America Act, 1867, and according to such instructions
“ as were therewith given to him, or which might,
«from time to time, be given him in respect of
“the said province of British Columbia, under the

“ sign manual of the Governor General of Qanada, or by
11 ,
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“order of the Privy Council of Canada, and according
“ to such laws as were, or should be, in force within the
“ province of British Columbia.” The Governor General’s
commission authorizes him * to constitute and appoint
“judges, and, in case requisite, commissioners of
“oyer and terminer, justices of the peace, and other
“ necessary officers.and ministers in our said colony.”
It is apparent that since the union of British Columbia
with Canada, in 1876, its legislative power was largely
restricted, and the powers and duties of the Lieutenant
Governor proportionately restricted. In fact, the Lieut-
enant Governor, after the union, was no longer the
Imperial officer a Lieutenant Governer had previously
been. Under his commission from the Queen previous
to the union, the Lieutenant Governor directly repre-
sented her, and only through that representation had
he any power fo issue commissions; but we are not
necessarily to inquire what the power of the Lieutenant
Grovernor was before the union, but simply to ascertain
what power, if any, to issue commissions of the kind in
question here has been given to a Lieutenant Gtover-

~nor by a commission from the Governer General

under the Imperial Conferation Act, withinits terms.
The party so commissioned has no reserved power ; but
the office and its powers and duties are limited to the
subjects over which a Lieutenant Governor so commis-
sioned and appointed would have jurisdiction. Any
guestion as to a reserved power is not, I think, to be
considered in the face of the provision of sec. 12 of the
B.N.A. Act, 1867, which provides “that all the powers,
“ anthorities and functions vested in the Governor or
“ Lieutenant Governor of the several provinces shall be
% yested in and exercisable by the Governor General,
“ sobject, nevertheless, to be abolished or altered by the
“ Parliament of Canada.” I cannot imagine how, then,
the Lieutenant Governor of a province can be claimed to
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have any power whatever except what is given by the
Act in question and his commission from the
Governor General thereunder. Sec. 129 provides
that, except as otherwise provided by that Act, all laws
in force in the several provinces mentioned, and subse-
quently made applicable to British Columbia, all laws
in force at the union, and all courts of civil and criminal
jurisdiction, and all legal commissions, powers and
authorities, and all officers, judicial, administrative and
ministerial, existing at the union, shall continue in each
of the said provinces respectively as if the union had
not been made, subject, nevertheless, to be repealed,
abolished or altered by the parliament of Canada, or
by the legislature of the respective province, according
to the authority of the parliament or of that legislature
under that Act. ‘ '

By sub-section 8 of section 91, the parliament of
Canada has the authority and duty of making laws for
“the fixing of and providing for the salaries and allow-
“ ances of civil and other officers of the government of
“ Canada ;” and by sub-section 27: “the criminal law,
“ except the constitution of courts of criminal jurisdic-
“tion, but including procedure in criminal matters,”
is within the exclusive jurisdiction of that parliament.
In another section the salaries of the judges were
expressly provided to be paid by the government of
Canada.

Sub-section 14 of section 92 gives to the legislature
of each province the right to make laws for “the
“ administraticw of justice in the province, including
“ the constitztion, maintenance and organization of
“ provincial courts, both of civil and criminal jurisdic-
“tion, and including procedure in civil matters in
* those courts.”

In regard, then, to jurisprudence in civil matters the
legis}?écures of the provinces have the entire legislative
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1886 authority, except that in relation to the fixing and pro-

In re, Viding for the salaries and allowance of the judges.
Rﬁ\‘;ﬁ"’ The authority and duty of legislation in regard to
Serovce. the administration of justice in criminal cases, includ-
Henry J. ing procedure in criminal matters, is given to the
— parliament of Canada, except (as provided in sub-sec.
27 of sec. 91 before recited)  the constitution of courts

“ of criminal jurisdiction.”

By a comparison of sub-sec. 27 of sec. 91, and sub-sec.
14 of sec. 92, it will be observed that the latter, in
addition to the word * constitution,” has the words
“maintenance and organization.” I do not, however,
consider that the difference between the two sub-
sections has any material bearing on the case under
consideration ; but, if it has, I think that in view of
the terms of the concluding clause of sec. 91 we should
confine the operation of sub-sec. 14 of sec. 92 so as to
make it harmonize with sub-sec. 27 of-sec. 91.

Reading it in that way the parliament of Canada has
the right to legislate in all matters of a criminal natare
including procedure, and including the appointment
and paying of judges, except the constitution of the
courts.

It was clearly not intended that the word “mainten-
ance” should include the payment of the judges’ salaries,
as they, as I have shown, are otherwise provided for.
It may, however. have been intended to include the
other expenses of the courts, and in otherwise maintain»
ing them when constituted or organized. The words
“constitution ¥ and “organization” in this connection
I consider synonymous as applicable to courts. To con-
stitute & court means to form, make or establish it, and,
necessarily; to prescribe the powers, jurisdiction and
duties of those who are to operate it. It, however, does
not, necessarily, in all cases include the power of
appointment of the judges to preside in them, if the
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local legislatures had been given plenary power to. pro-
vide for their appointment, but with the limited and
prescribed powers of legislation awarded to the provinces
by the Imperial Act such power does not exist. There
is no award of deputed executive powers by the Act in
relation to the exercise of any prerogative right of the
sovereign by the Lisutenant Governors of the provinces,
and their commissions do not contain any. How then
can they have any? The commissions to Lieutenant
Governors before confederation included such powers,
and it was only from them they derived the authority.

‘We must construe an Act by taking it altogether

By it (sec. 9) the executive government and authority
over Canada is declared to continue and be vested in
the Queen. Bection 10 provides that “the provisions
“of this Act referring to the governor extend and apply
“ to the Grovernor General, for the time being, of Canada,
‘“or other the chief executive officer or administrator,
“for the time being, carrying on the government of
“ Canada on behalf and in the name of the Queen, by
“ whatever title he is designated.”

In England the sovereign was and is the source of
all judicial appointments to the higher courts of law.
It is a prerogative right that, while existing, cannot be
usurped, and until removed or cancelled by an Act of
parliament, assented to by the sovereign, cannot be
controlled or interfered with.

When British Columbia became a part of Canada its
courts were already established and constituted, and by
the terms of the Confederation Act, sec. 129 before cited,
were so continued—and so also was the position of the
judges. They then held and derived authority from
commissions appointing them as judges of the Supreme
Court or Court of Queen’s Bench during good behavior,
but none as permanent judges of the court of oyer and
terminer and general gaol delivery, for which com-
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missions pro re nate had been issued by the Lieutenant
Governors from time to time. As in England, the
judges appointed to this duty were styled and called
commissioners, and the Acts in Britith Columbia, pro-
viding for the appointment of such commissioners,
limited their selection by the Lieutenant Governors.

The judges of the Supreme Court or Court of Queen’s
Bench had no authority, without such commission, to
hold a court of oyer and terminer and general gaol
delivery. In connection with this part of the subject
I have considered the effect of the provision contained
in sec. 14 of cap. 12 of the Acts of British Columbia,
1879, which is as follows: “ Courts of assize and #ndsi
“prius, or of oyer and terminer and general gaol
“delivery, may be held with or without commissions, at
“ such times and places as the Lieutenant Governor may
“direct, and provided, when no commisgions are issued
“the said courts, or either of them, shall be presided over
“Dby the chief justice or one of the other judges of the
“ said Supreme Court ” It is doubtful if that Act, except
sec. 17, ever came into operation, requiring as it does
the Lieutenant Governor’s proclamation for that pur-
pose, and I understand that no such proclamation was
issued. In Reginav.McLean & Hare, British Columbia,
in 1880, reported by one of the judges, the learned
Chief Justice alluding to the Supreme Court of that
province, says :

Those powers and authorities were and are no other than those
possessed by the Queen’s Bench in England. It would have been
exceedingly important if one English case had been cited in which
a judge of the Queen’s Bench had sat and tried without commission,
and without removal by certfiorari or otherwise, a criminal com-
mitted by a justice of the peace to take his trial at the next Court

of Oyer and Terminer. Butno such case was produced from the
records of several centuries, and it is believed none is producible.

The learned Chief Justice further said :.

It is true one case was produced from the Ontario courts (Whelan
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v. The Queen) (1) in which an attempt was made to impeach such a
trial unsuccessfully, The trial was actually impeached, although an
extant enactment by a competent legislature had expressly declared
that a court of oyer and terminer might be presided over by & judge
of the Supreme Court without commission. Tt is impossible to read
the arguments and judgments upon this point without perceiving
what the result would have been in the absence of such a statute.
And there is no statute in force here. It is true the OUntario pro-
vision hag been copied into a local Aet here, but being matter ot
criminal procedure it is ewtra vires of the local legislature; and
moreover it only purports to come into force from a day not yeb
named. All these Acts of Parliament are in effect statutory declara-
tions that by the law of England and the provinces these commis-
sions are necessary to confer jurisdiction,and that nothing less than
an Act of parliament can render them unnecessary. The whole
argument upon this point, based upon Whelan v. The Queen, which
was referred to at great length by counsel for the Crown, is almost
decisive in favor of the prisoners.

The learned Chief Justice concluded his judgment as

follows :-——

The gaoler alleges two causes for detention. One the sentence
of Mr. Justice Crease, the other a warrant of commitment by Mr.
Senator Cornwall J. P. The rule nis; was obtained on the sole
ground of the invalidity of the sentence and the various informalities
at the late alleged trial. With these objections we agree, and we
consider that the prisoners have never been tried at all. But as to
the second cause of detention, the warrant of commitment, it has
not been at all impeached, and we cannot at this stage allow it o be
now impeached. I think, therefore, the proper order is'to remand
the prisoners to be held in custody according to the exigence and
tenor of the last mentioned warrant. »

The case of the prisoners had been brought before the
court by a rule nisi for a writ of habeas corpus ad
subjiciendum for their discharge on account of the
invalidity of the conviction, and they were discharged
therefrom but remanded under the warrant for their
commitment.

The “Ontario ” statute referred to was passed before
confederation by the legislature of the combined pro-
vinces, Upper and Lower Canada, and was therefore

()28 U.C. Q. B, 27,
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intra vires, but that of British Columbia was after its
union with Canada, and therefore was, as the learned
Chief Justice, I think properly, says, eztra vires. Such
being the case there is no parliamnentary dispensation of
commissions in eriminal cases, and as, in my opinion,
the Lieutenant Governor had no power to issue them,
the learned judge who tried and sentenced the prisoner
had, for these reasons, no jurisdiction.

There was another point of objection raised to the
jurisdiction. The venue in the margin of the indict-
ment is “ British Columbia to wit.” No county, shire,
division, district or place is mentioned ; and there is
no venue stated in the body ot it. The whole prov-
ince was formerly one shrievalty, but for many years
past it has been divided into several court districts,
and shrievalties—one of which is Kootenay. There is
no sheriff of “ British Columbia,” and the indictment
did not indicate in what bailiwick it should be pre-
ferred to a grand jury, or from what bailiwick the
petit jury should be summoned. The provisions of sec-
tions 32 and 88 of the Criminal Procedure Act, 1869,
are, however, very comprehensive, and, in my opinion,
were intended to provide for such a case if, indeed, it
be not covered by the provisions of section 21, in

‘regard to which there might be some doubt.

Section 82 enacts that :

Every objection to any indictment for any defeet apparent on
the face f;hereof, must be taken by demurrer or motion to quash the
indictment before the defendant has pleaded, and not afterwards,
&e., a-vl power to amend is given to the court.

Whether the power could be exercised to relate back,
so as to warrant the finding of the grand jury, is a
question that would admit of a discussion which I
consider unnecessary here. Section 33 provides that:

If any person being arraigned upon an indictment for any indict-
able oftence pleads thereto a plea of *not guilty,” he shall by such
plea, without further form, be deemed to have put himself upon the
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country for trial, and the court may,in the usual manner, order a
jury for the trial of such person accordingly.

The provisions of the three segtions would certainly
seem to cover every possible objection, and I am
inclined to the opinion that the objection being
apparent on the face of the indictment the party might,
under section 82, have demurred ; and if the venue
was wrongly stated, the question as to the power of
amendment could then have been raised. That course
was not taken, and it is not now necessary to consider
the matter. And as the result ‘does not depend upon
any decision I might arrive at, I think it unnecessary
to refer further to that objection.

Another as to the polling of the jury was submitted ;
but it would be of no practical service were I to con-
sider it, as my doing so will not affect the decision. I
may say, however, that I consider such an objection is
altogether for a court of error to decide. It does not,
in my opinion, affect the jurisdiction, and therefore is
not in my province to consider.

For the reasons I have given as to the first point
referred to, I think there was no jurisdiction totry the
prisoner at Victoria; and that the learned judge who
presided had no jurisdiction to try the prisoner in the
absence of any legislative authority, or a commission
from the Governor General, and, therefore, that the
trial was a nullity, and as if the prisoner had never
beentried. The prisoner is shown by the return and
certificate of the sheriff to be detained solely on the
calendar of the Assize Court containing the sentence of
death, and the formal sentence, and a remand dated the
27th of February last, the prisoner having been brought
before the court sitting in error, and the sentence hav-
ing been unrevoked. No warrant of commitment or
other cause of detention was produced or shown in this
case. And, as in my opinion the trial was a nullity,
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and the sentence therefore illegal, no other course is, I
think, open to me but to order the discharge of the
prisoner, and to adopt the necessary proceedings there-
for. It is the bounden duty of a judge to declare the
law as he finds it, and believes it to be, regardless of
consequences and all other considerations.

Pursuant to the order of the learned judge a writ of
habeas corpus was issued out and served upon the
sheriff. Such writ was in the form following :—

CANADA,
To wit:

VioroRria, by the Grace of God, of the United Kingdom
of Great Britain and Ireland, Queen, Defender of the
Faith.

To the Sheriff of Vancouwver Island, in the Province of

British Columbia.

GREETING : -

We command you that you have the body of Robert
Evan Sproule detained in our prison, under your cus-
tody:(as it is said) under safe and sure conduct, together
with the day and cause of his being taken, by whatso-
ever name he may be called in the same, before the
Honorable Mr. Justice Henry, one of the judges of our
Supreme Court of Canada, at his chambers at the city
of Ottawa immediately after the receipt of this writ, to
do and receive those things which our said judge shall
then and there consider of him in this behalf; and
have you then there this writ.

Witness, the Honorable Sir William Johnstone
Ritchie, Knight, Chief Justice of our said Supreme
Court of Canada, this twenty-fifth day of June, one
thousand eight hundred and eighty-six.

(Signed) RoBERT CASSELS,
Registrar of the Supreme Court of Canada.

Per statutem tricesimo primo Caroli secundi regis ; and
under the Supreme and Exchequer Court Act of the
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Parliament of Canada, thirty-eight Victoria, chapter
eleven ; and the Act of the Parliament of Canada, thirty-
nine Victoria, chapter twenty-six.
(Signed) W. A. HENRY,
A Judge of the Supreme Court of Canada.

To this writ the sheriff made the following return:

“The within named Robert Evan Sproule was con-
victed and sentenced to death at the last Victoria
assizes for the crime of wilful murder, and the convic-
tion and sentence was afterwards unanimously affirmed
on writ of error by the Supreme Court of British Colum-
bia in full bench.

“T hold the prisoner accordingly, and humbly submit
that such affirmed conviction and sentence is paramount
to the within writ.

“T have not received or been tendered any expenses of
the conveyance of the prisoner.

“ For the above reasons I respectfully decline to pro-
duce the prisoner.

“ The answer of James Eliphalet McMillan, the sheriff
for Vancouver Island, to the within writ.

“ Victoria B.C., 19th July, 1886.”

The prisoner’s counsel then applied to His Lordship
for an order for the prisoner’s discharge, which order,
after argument, was granted. His Lordship delivered
the following judgment on this application :

HeENRY J.—This matter came before me under an
order made by me in May last on a petition of Sproule,
setting forth that he had been illegally convicted of
murder at British Columbia, and was under sentence
of execution. The order was retnrnable on the twenty-
fifth day of May last, and was directed to the sheriff of
Vancouver Island, in whose custody, under the convic-
tionand sentence, the prisoner then was. It called
upon him to show cause why a writ of habeas corpus

171
1886

a4

In re
RoeerT

Evan
SPROULE.

sty



172
1886

A a4
In re
RoBERT
Evaxn
SprovLE.

Henry J.

SUPREME COURT OF CANADA. [VOL. XIL

should not issue to bring up the body of the prisoner,
and why, in the event of the order being made abso-
Iute, he should not be discharged without the writ
being absolutely issued, and without the prisoner heing
personally brought before me. The order was duly
served on the sheriff of Vancouver Island, and on the
attorney-general of British Columbia. The sheriff
returned the whole of the proceedings in the pro-
secution, including a copy of the conviction and sen-
tence. The proceedings having been returned before
me, and the Crown having been represented by Messrs.
Burbidge and Gormully, and the prisoner by Messrs.
McCarthy and Davie, at the hearing objections were
raised on the part of the prisoner to the jurisdiction of
the tribunal by which he was tried and convicted.
The objections were argued, and answered on behalf of
the Crown, and upon two of them I decided and gave
judgment in favor of the prisoner, holding that the
tribunal had not jurisdiction, and that the prisomer
was entitled fo his discharge. The argument was con-
fined to the objections so raised on the part of the
prisoner.

After my decision, I heard counsel on the part of the
Crown and the prisoner, as to the proper course to be
pursued for giving effect to my judgment, the counsel
for the prisoner claiming that as the order to show
cause was in the alternative, and as counsel appeared,
were heard, and showed cause, and took no exception
to the terms of the order on the argument, the prisoner
was entitled to an order absolute for his discharge.
This course was objected to by the counsel for the
Crown, and after deliberation I decided to grant an
order for a writ of habeas corpus to bring the prisoner
before me, so that he could be by me discharged. I
gave no opinion or decision as to the right of a judge,
nnder the circumstances, to make an order absolute for
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" the discharge of the prisoner, but rather yielded to the
desire of the counsel for the Crown to have the prisoner
brought before me. '

An order for the issue of the writ was therefore made
by me on the 25th of June last past, and the writ,
directed to the sheriff of Vancouver Island, was duly
issued on the same day. :

The writ was served on the sheriff in the early part
of July last past, but not returned until the 19th of
that month. In fact, it is not returned at all, for
although sent back to the registrar of this court, and
purporting to be a return of the sheriff, the endorsement
thereon bears no signature. Neither does it appear to
be in the handwriting of the sheriff. I have compared
the writing with his signature to some of the authenti-
cated documents on file in this case, and I have found
little difficulty in concluding the indorsement in ques-
not to be of his proper handwriting, and there is no
affidavit verifying it to be his return, or that it was
made by his authority. The endorsement is dated the
19th of July, 1886. Whoever wrote that endorsement
geems to be of opinion that a sheriff—a Queen’s officer
—can refuse to execute the Queen’s writ, and usurp
judicial authority to decide as to the validity of the
writ. Such an assumption by a sheriff is 4 contempt of
legal authority and cannot be permitted. I am, there-
fore, strongly inclined to the opinion that the endorse-
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ment is not that of the subordinate officer, to whom the 7

writ was directed, and if proceeded against for contempt
he would, in all probability, be found to deny that he
authorized it. It washis duty, under any circumstances,
to execute the writ and make a proper.return of and to
it. At present 1 will only add, that hereafter it may be
found that subordinate officers, such as sheriffs, cannot
treat the writ of habeas corpus duly issued with contempt.
The writ required the sheriff to produce the body of
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the prisoner and he has failed to obey it and must bear
the consequences.

On the second instant, pursuant to notice to the
attorney general, an order absolute was again moved
for by Mr MclIntyre, counsel for the prisoner, and Mz.
Burbidge Q. C. and Mzr. Sinclair were heard for the
Crown in opposition. It was contended by the latter
gentlemen that inasmuch as a writ of habeas corpus
was issued the order could not be made, and that
further proceedings can be taken only by means to
enforce its execution, and that as that course, that is by

- the issue of the habeas corpus, had been adopted, no

other was available.

I have carefully reviewed the authorities furnished
by the counsel on each side and shall briefly give my
views.

It is said in Addison on Torts (1) that:

The validity of the commitment may be tried on moving for a rule
to show cause why a habeas corpus should not issue and why, in the
event of the rule being made absolute, the prisoner should not be
discharged without the writ actually issuing or the prisoner being
personally brought before the court.

And the case of Eggington (2) is cited.

The counsel who showed cause in that case said: “It
“may be questioned whether the rule in this form can
“be made sn invifos—there has been no consent.” To
which Lord Campbell C.J. replied : “I have repeatedly
“granted it in vacation in this form without consent,
“in order to avoid the necessity of bringing up the
“party.” Other authorities sustain the same course.

The constitution of the Supreme Court in British
COolumbia is founded on a proclamation of the Lieutenant-
Governor, under a statute, and his commission. The
proclamation provides :

That the Supreme Court of civil justice of British Columbia shall
have complete cognizance of all pleas whatsoever, and shall have

(1) At page 625, (2) 2E.& B. T34,
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jurisdiction in all cases, civil as well as criminal, arising within the
colony of British Columbia.

The unlimited jurisdiction thus given to the court
includes the issuing of writs of habeas corpus ad
subjiciendum and the discharge of prisoners illegally
imprisoned, and in the performance of that part of their
official duty the judges of the court have authority to
pursue the practice of the courts and judges in England ;
and if the judges in the latter country have established
the practice of ordering the discharge of a prisoner
without requiring him to be brought personally before
them, the judges of British Columbia are, in my opinion,
at liberty to pursue the same course ; and the same
power is given to a judge of this court.

I have considered the objection, that having ordered
the issue of the habeas corpus I have no power to adopt
the other means now sought for the discharge of the
prisoner ; but no case has been cited or argument
advanced in favor of that propesition ; and I can see no
reason why, if one alternative course has failed through
the negligence or improper conduct of the sheriff, the
other should not be adopted.

I have, therefore, decided to make an order for the
discharge of the prisoner.

The Attorney General of British Columbia then
applied to the Supreme Court of Oanada to have the
writ of habeas corpus, and all proceedings thereunder,
quashed as having been issued improvidently.

A special session of the court was called to hear the
application.

Robinson Q.C. and the Attorney General of British
Columbia (Gormully with them) supported the motion,
and McCarthy Q.C. and Theodore Davie (A. F. McIntyre
with them) appeared for the prisoner.

A preliminary. objection was taken by the counsel for
the prisoner that the application should not be heard in
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1886  his absence.

v~

In ve Robinson Q.C. on this point.—I always understood
ROBEET  the rule to be that the presence of the prisoner was only
Serovie. necessary when the court was about to deal with the
" conviction or with therecord. In cases before the Privy
Oouncil the prisoner is never present. See The Queen

v Murphy (1) and The Queen v. Coote (2).

McCarthy Q.C.—The court is bound to protect the

prisoner, and will not hear an adverse motion behind
hisback. If the court has power to hear the application
it must have powetr to bring the prisoner here. The
prisoner has a right to be present in every matter affect-
ing his discharge. See Re Boucher (3) ; Ex parte Martins
(4) ; Eggington's case (5).
" The court having overruled the objection, the counsel
for the prisoner asked for an adjournment until the
next morning that they might consult as to whether or
not they should appear under the circumstances. The
argument was, however, allowed to proceed, counsel
for the prisoner to be considered as only watching the
case for the present.

Robinson @Q.C. and the Attorney General of British
Columbia for the Crown.—The first question to be
argued is: What authority is there for this writ to
issue? Section 51 of the Supreme and Exchequer
Court Act confers the jurisdiction in habeas corpus on
the judges of this court, and we contend that that
section constitutes a court of criminal jurisdiction, and
is, therefore, witra vires of the Dominion. See The
Queen v. St. Denis (6), where this question is inci-
dentally considered by Chief Justice Cameron.

Then, what is the “concurrent ” jurisdiction that is
conferred by this section ? When the act was passed

(1) 2P.C.535. (4) 9 Dowl. 194,

2) 4 P. C. 599, 5) 2E. & B. 717,
(8) -Cassel’s Dig, 181. (6) 8 Ont. P, R. 17.
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there was, practically, no communication between the
capital of the Dominion and the province of British
Columbia. Then, was it intended to do more than tfo
give this jurisdiction to the judges of the Exchequer
Court, and that only when they were in the province
in which the writ was required ? ¢ Concurrent”
means concurrent in territory. It cannot mean con-
current in jurisdiction because that is different in the
different provinces.

Again, we say that there was no jurisdiction to issue
the writ in this case, because it can only issue to
inquire into the cause of commitment in a criminal
case under an act of the Parliament of Canada. In
this case the prisoner was convicted of the crime of
murder, an offence under the common law, and not an
offence under an act of the Parliament of Canada.

If then as we contend, this writ should not have
been issued, is there any authority in this court to
quash it?

The writ has been issued under the seal of the
court and tested in the name of the Chief Justice, and
was, therefore, the process of the court, and there is an
inherent right in this court, in common with all
courts, to exercise control over its own process. See
Abbott’s National Dig. (1); Robinson v. Burbidge (2)
citing the remarks of Parke B. in Witham v. Lynch (3).

This explains why no appeal is given when the writ
is granted. When the writ is refused the appeal must
be expressly given, but when it is granted the power of
the court over its own process renders an appeal
unnecessary.

The following authorities were cited on this point,
Dawkins v. Prince Edward of Saxe Weimar (4); Sea-

(1) Vol.2p. 152, and casesthere (2) 1 L. M. & P, 99.
cited. (3) 1 Ex. 399.

(4) 1 Q. B. D. 499.
12
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ton v. Grant (1) ; Edmunds v. The Atty. Gen. (2) ; and
5 Fisher’s Dig. (8), where most of the cases are collected.

It is clear that the learned judge had mo power to
order the prisoner’s discharge. If the return to the
writ was insufficient, he should have left the prisoner
to his remedy by attachment against the sheriff, in
which case the matter would have come before the full
court.

McCarthy Q.C. and Theodore Davie for the prisoner.

This is, in effect, an appeal from the decision of M.

Justice Henry granting the writ, and the court has no
jurisdiction to hear it.
- It is argued that section 51 is unconstitutional, but
we think it cannot be denied that the Parliament of
Canada can create courts for the administration of
criminal law. See The Picton Case (4).

The jurisdiction in habeas corpus matters is this—the
power is given to the judge, and he is thereby consti-
tuted a court altogether distinct from the Supreme
Court of Canada, just as he was under the Election Act.
Valinv. Langlois (5). The effect of this may be that the
judge should not have used the writ of the court, but
the order of discharge is valid.

The argument that this power isonly to be exercised
by the judges of the Exchequer Court would support
the proposition just advanced, because, if a judge is
out of Ottawa, he cannot issue the writ under the seal
of the court. But we do not concurin this view. The
writ of habeas corpus should be open to everybody in
Canada, but if it can only be issued when the Ex-
chequer Court is sitting, it will, practically, be open
only to the people of Ottawa.

The contention that the jurisdiction can be exercised

only in case of an offence created by an act of the Par-
(1) L. R."2 Ch. 459. (3) Last ed. p. 1739,
(2) 47 L. J. Ch. 345. (4) 4Can. 8. C. R. 648,
() 3Can.8.C. R. 1.
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liament of Canada is untenable. Itis a commitment
under an act of the Parliament of Canada that forms
the basis of the inquiry, and the case is within it. All
the proceedings here were under the ¢Indictable
Offences Act.”

Even if we are wrong in this, section 129 of the
British North America Act makes all common law
offences offences under the laws of Canada.

The judges of this court would have jurisdiction in
habeas corpus matters without express anthority. See
ex parie Bollman (1).

But no matter how erroneous the action of the learned
judge in granting this writ may have been, this court
has no power to interfere. No authority can be pro-
duced to show that an order to discharge a prisoner on
habeas corpus can be reversed. On the contrary The
Queen v. Weil (2); The Magyor, &c. v. Brown (3), and
The Attorney General v. Sillem (4), are all authorities to
show that this proceeding is unwarranted. See also,
Carus Wilson’s Case (5); The Canadian Prisoner’s Case
(6), and In re Padstow Total Loss Association (7).

Robinson Q.C. in reply cited Bishop on Criminal
Procedure (8) ; Ex parte Tom Tong (9) ; Re Stretton (10).

Sir W. J. RrrcHIE C. J.—The first question to be
determined in this case is as to the right of this court
to inquire into the propriety of the issue of the writ of
habeas corpus and its power to quash the writ if impro-
vidently issued. -

This writ having been issued out of this court, nuder
-the seal of the court, and tested in the name of the Chief
Justice (and I know of no other way in which the writ

(1) 4 Cranch 75. (6) 9A. &E. 731.
(2 9Q.B.D.701. (7) 20 Ch. D. 137,
(3) 2 App. Cas. 168. (8) Sec.1i7.

(4) 10 H. L. Cas. 704. (9) 108 U. 8. R. 556.

) 7 Q. B. 984. (10) 14 M. & W. 80L.
123
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of habeas corpus could be issued on the fiat of a judge

of this court), was a proceeding in this court, and every

superior court, which this court unquestionably is, has

incident to its jurisdiction an inherent right to inquire

into and judge of the regularity or abuse of its process.
In Witham v. Lynch (1) Parke B. remarks :

Whenever a jurisdiction is conferred by statute on a judge of the
superior courts it is subject to appeal to the court unless there is
something in the context leading to a contrary conclusion.

And in Robinson v. Burbidge (2) Maule J. cited the
above remarks of Parke B. with approval.

That this is a matter pertaining to the court, and one
with which it can deal, and not a ]urlsdlctlon conferred
on a judge of the court outside of and lndependent of
the court, and that the judge has no independent juris-
diction unconnected therewith, is, I think, very obvious
from the fact that he can only act as a judge of this
court through the instrumentality of the writ of this
court, obedience to which could not be enforced by
authority of the judge but by the court, which alone
could issue an attachment for contempt of the court in
not obeying its process, the contempt being contempt
of the process of the court, not of the fiat of the judge
authorizing its issue, and therefore the impossibility of
enforcing obedience to the process of the court without
the assistance of the court seems to me to prove, con-
clusively, that the matter is within the jurisdiction of
the court.

The learned judge, by indorsement on this writ,
declares that the writ was issued, “per statutem tri-
cesimo primo Caroli Secundi Regis)’ and under the
Supreme and Exchequer Court Act of the Parliament
of Canada 88 Vie. ch. 11, and the act of the Parliament
of Canada, 89 Vic.ch. 26. Now this was certainly
wrong, because it is clear beyond question that the

(1) 1 Ex; 399. (2)1L.M. &P. 99,
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81st of Car. 2 has nothing to do with a case like the
present and does not authorize the issue of a habeas
corpus in such a case as this. The statute of 81 Car. 2
was to provide that persons committed for criminal,
or supposed criminal, matters in such cases where by
law they were bailable should be left to bail speedily.
Abbott C.J., in 6 D. & R. 209, says the object of the
habeas corpus Act, 31 Car. 2 cap. 2, was to provide
against delays in bringing to trial such subjects of the
king as were committed to custody for criminal or sup-
posed criminal matters, and therefore if this writ could
be issued out at all it must be issued at common law.

Now the sixth question proposed to the judges by
the House of Lords, see Bacon’s Ab. habeas corpus, vol.
4, p. 493, and Wilmot’s Opinions and Judgments p. 777,
and the answers thereto, show conclusively that a
judge in vacation has no power to enforce obedience to
writs of habeas corpus issued at. common law, and I
think it may be taken to be equally clear that there is
no such power in cases within 31 Car. 2. The writ of
habeas corpus is not the writ of a judge on whose fiat
it issues. Itis a high prerogative writ which issues
out of the Queen’s superior courts, and, in my opinion,
is necessarily subject to the control of those courts, not
necessarily by way of appeal, but by virtue of the
power possessed by the court over the process of the
court. The course of proceeding to be observed in
obtaining an attachment, shows that it is matter with
which the court alone can deal ; it is thus laid down.
The course of proceeding to obtain an attachment
which issues to punish disobedience to the Queen’s
writ is by motion to the court for a rule for an attach-
ment ; on being granted a writ of attachment issues.
On the sheriff returning cepi corpus, a motion is of
course for a habeas corpus to produce the defendant in
court; it is then moved that the defendant be sworn
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to answer interrogatories ; if he does not give bail he is
returned to prison ; interrogatories which contain the
charge against the prisoner are filed, and the defendant

Serovre. is examined on them before a master, and it said in the
Ritchie 0.J. Bnglish books of practice the examination is referred to

the Queen’s coroner and attorney, on whose report the
court sentences the defendant to fine or imprisonment
or discharges him.

It has been urged, however, that by section 51 of the
Supreme Court Act, the individual judges of this court
were thereby created so many separate and independent
courts and could, and it was said should, issue writs of
habeas' corpus, not out of the court, but in . their
individual names, and for disobedience to which the
judge issuing the writ had power to issue an attach-
ment in his own name. There is not, in my opinion,
the slightest pretence for this contention. There is
nothing whatever in the statute to indicate that the
legislature contemplated the erection of six additional
courts, and the power conferred is entirely inconsistent
with any such contention. In sucha case the judge of
this court would not have equal and concurrent jurisdic-
tion with the judges of British Columbia, but a larger
and more extensive jurisdiction, and .would be capable
of doing, under this equal and concurrent jurisdiction,
what no judge in British Columbia could do, namely,
issue or direct the issue of a writ uncontrollable by any
court, and would have the right to issue an attachment
which no single judge could do in British Columbia.
The power conferred on the judges of this court in cases
where they are entitled to order the issue of a writ of
habeas corpus is the same, in my opinion, that the judges
in British Columbia have, that is to say, as the judges
there direct the issue of the writ out of the Supreme
Court, tested in the name of the Chief Justice of that
court, under the seal of the court and subject to the con-
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trol of the court if improvidently issued, and for dis-
obedience to which the remedy would be in the court
by reason of the disobedience being a contempt of court
out of which the writ issues, so the judge of this court
granting his fiat for the issue of a writ out of this court,
as was done in this case, such writ is necessarily subject
to the like control of this court if improvidently issued.
It was stated on the argument of this case that no
case could be found where the writ of habeas corpus,
issued in vacation, having been improvidently issued,
was for that reason quashed, but it will be found in the
matter of John Crawford (1) that a habeas corpus having
issued directed to the keeper of Her Majesty’s jail at
Castle Ruchen, in the Isle of Man, and his deputy, com-
manding him tohave the body of John Crawford before
this court, at Westminster, to undergo and receive, &c.
Peacock at this term obtained a rule calling upon the
prosecutor to show cause why the writ should not be
quaghed on the ground that the same had issued impro-
vidently. Patteson J.observed, just what is applicable
to this case, “then the question here being in effect
whether the writ, if it had never issued, ought to go,
we must make the rule absolute for setting aside the
writ.” So in this case, if we think the writ ought never
to have been issued, then we should quash it. And I
may rernark, inasmuch as a judge in British Columbia
has no doubt the right to issue a writ returnable in
term as well as in vacation, as at present advised, I can-
not see any reason whatever why the judges of this
court, having concurrent and equal jurisdiction with
the judges of British Columbia, might not make the
writs they authorize to be issued, returnable in this court
in term as well as immediately, but it is not necessary
for the purposes of this case to determine that point.
Assuming then that we have the power to entertain

(1) 13 Q. B. 612.
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this application an objection has been taken that we
should not do so in the absence of the prisoner. I do
not view this as an appeal,in the ordinary sense, from
the decision of the judge on the return to the writ of

Ritchie C.J.habeas corpus, but simply as an application to set aside

the writ on the ground thatit never should have issued
by reason of the want of power or jurisdiction in the
learned judge to interfere by habeas corpus at all in a
case such as this, with the judgment and sentence of a
superior court of competent criminal jurisdiction.

We are not called upon to say whether the facts sub-
mitted to the learned judge justified the issue of the
writ and subsequent proceedings thereon. If they did
not then the learned judge should have refused the
application for the writ. We are, therefore, now deal-
ing with the question as on the application for the writ
as suggested by Patteson J., and are called upon to
determine, in effect, if the writ had never issued
whether it ought to go, and in this view the question

" of the right of the prisoner to be present could not arise,

for on such application, or until the writ was actually
issued and returned, the prisoner could not be present,
and he does not appear to have been present in the case
of Crawford, nor, so far as I am aware, is he evér pre-
sent before the Privy Council on appeals.

It has also been contended that the 51st section is
ultra vires. On this point I express no opinion, as in
the view I take of the case it is unnecessary for the
determination of this case to do so.

It is also contended that, assuming the judges of this
court have power fo issue writs of habeas corpus, the
right to do so is limited to an inquiry into the cause of
commitment in any criminal case under any act of the
Parliament of Canada, and that this being a case of
murder it is a case at common law and not a criminal
case under any act of the Parliament of Canada. Why
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this limitation was imposed, and why the same lan-
guage was not used as in the 101st section of the British
North America Act, which gives power to establish this
court of appeal and other courts for the better adminis-
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the legislature having limited the jurisdiction we are
bound to give effect to that limitation, and, as at present
advised, I think the objection must prevail and there-
fore my learned brother had no authority to issue this
writ. If so, then most certainly the writ of this court
was improvidently issued.

But supposing I should not be right in this view, I
am then brought face to face with the real, serious sub-
stantial question, and it is a most serious substantial
question, namely: Was my learned brother, on the
materials beforé him, justified in issuing the writ and
making the order discharging this prisoner, or, on the
other hand, did the materials before him clearly show
that the writ ought never to have been issued and the
order for discharge should not have been made, and
therefore that the writ was improvidently issued and,
as a consequence, should, with the proceedings thereon,
be quashed ? The two grounds on which the learned
judge granted the writ and subsequently made an order
discharging the prisoner were: First, that the order
changing the place of trial was void and therefore there
was no jurisdiction to try the prisoner at Victoria ; and
secondly, that the court of oyer and terminer could
only sit under and by virtue of a commission which
the Lieutenant Governor of British Columbia had no
power to issue. Such a commission never having been
issued by the Governor General there was no authority
for holding the court. The learned judge says:

For the reascns I have given as to the first point (that is the order

to change the place of trial) referred to, I think there was no juris-
diction to try the prisoner at Victoria; and that the learned judge
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1886  who presided had no jurisdiction to try the prisoner in the absence

I;’;:: of any legislative authority or a commission from the Governor Gen-
Roeerr ©ral, and, therefore, that the trial was a nullity and as if the pris-

EvaN  oner had never been tried. The prisoner is shown by the return
Slﬂm' and certificate of the sheriff to be detained solely on the calendar of
Ritchie C.J, the assize court containing the sentence of death and the formal
* ——  pentence and aremand dated the 27th of February last, the pris-
oner having been brought before the court sitting in error, and the
sentence having been unrevoked.

No warrant of commitment or other cause of detention was pro-
duced or shown in this case. And, as in my opinion the trial was a
nullity and the sentence therefore illegal, no other course is, I think,
open to me but to order the discharge of the prisoner and to adopt

the necessary proceedings therefor.

In considering this case it must be borne in mind
that the writ of habeascorpusdoes not issue as a matter
of course upon application in the first instance, but must
be founded upon an affidavit upon which the court is
to exercise a discretion in issuing it or not, that is, a
legal discretion justified by the facts presented.

The first inquiry must be as to the jurisdiction of
the Supreme Court of British Columbia and the Court
of oyer and terminer and general gaol delivery. The
Supreme Court of British Columbia is established under
a proclamation having the force of law in Her Majes-
ty’s colony of British Columbia, whereby it is declared
that “the said court shall be a court of record by the
“name or style of the Supreme Court of civil justicein
“ British Columbia.” The proclamation designates the
seal the court shall use, and declares that :

The said Supreme Court of civil justice of British Columbia shall
have complete- cognizance of all pleas whatsoever, and shall have
jurisdiction in all cases, civil as well as criminal, arising within the
said colony of British Columbia.

Here then we have a superior criminal court estab-
lished, of the highest character, clothed with all the
powers and jurisdiction civil and criminal, necessary or
essential to the full and perfect administration of
justice, civiljor criminal, within the colony, without
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limitation or stint, powers as full and ample as those
known to the common law, and possessed by the sup-
erior courts of England, and to which court, as neces-
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right to supervise inferior courts, and entertain writs hitonie C.J.

of error from the courts of oyer and terminer and gen-
eral goal delivery when duly allowed by Her Majesty’s
attorney general. As to the courts of assize, nisi
prius, oyer and terminer and general goal delivery, I
am of opinion that these courts are superior courts of
record, and, as clearly established by the case of ez parte
Fernandez (1), courts of very high degree, dignity
and importance. By 42 Vic cap. 12, 1879 (B. C.), it is
enacted that courts of assize and nisi prius, oyer and
terminer and general goal delivery, may be held with
or without commissions, at such time and place as the
Lieutenant Governor may direct, and when no com-
" missions are issued the said courts, or either of them,
shall be presided over by the chief justice or one of
the judges of the said Supreme Court. This Act was
to come into force on any day named in a proclamation
named by the Lieutenant Governor to that effect pub-
lished in the Royal Gazette.” The act was brought
into force by authority of a proclamation in the
British Columbia Gazelte on the 24th July, 1880, and
was therefore in force long before the trial in this case.
. By 46 Vic. cap. 15 (B. C.), the jury district from which
jurors are to be selected and summoned for the trial of
civil and criminal cases at the towns and places where
courts of assize, nist prius, oyer and terminer and general
jail delivery may be held, the following sections of the
province and electoral districts and polling divisions
established at the time of the passing of this act shall
be districts, inter alia. Victoria district, the limits of
which are set out in the Act, and grand and petit jurors

) 10C. B. N. 8. 3.
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required for or by the order of any courtor judge thereof
shall be summoned only from the district as established
by this act wherein the said court is to be held. On
the 9th March, 1885, an act of British Columbia was

Ritohie C.J. Passed, which was in force at the time of this trial, to

fix the times for holding courts of assize and nisi prius
and oyer and terminer and general gaol delivery, inier
alia, at the city of Victoria, on the first Monday in the
month of April, and the fourth Monday in the month
of November in each year, with a proviso that it should
be lawful for the Lieutenant Governor in council to
appoint times for holding additional and other couris
of assize and nisi prius, oyer and terminer and general
gaol delivery at any of the places aforesaid, and at other
places when and so often as he should deem it expedient
to do so; so that it is abundantly clear that a court of
oyer and terminer and general gaol delivery could be
held without a commission at the time fixed by law for
hoiding the same, and that the fixing of the time by the
Lieutenant Governor in council was for the holding only
of additional and other courts of assize and #isi priwus,
oyer and terminer and general gaol delivery at any of
the places named in the Act, and at other places when
and so often as he should deem it expedient so to do.
And this court at which the trial took place was held
at the time and place fized by the statute. There being
then no necessity for a commission in this case, the
issuing of a-commission by the Lieutenant Governor, if
unnecessary, could not in any way interfere with the
right to hold the court at the time and place named in
the statute. It might possibly have helped the juris-
diction of the court, it could not possibly have inter-
fered with it. All this, however, as to which I humbly
conceive there can be no doubt, renders it wholly
unnecessary to discuss or determine whether the power
to issue a commission such as that issued by the Lien-
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tenant Governor belongs to the Lieutenant Governor of 1886
the province or to the Governor General of the Dominion  In re
exclusively. I will not discuss this question as it is Spere
wholly unnecessary to the determination of this case, SeroULE.
but I wish it to be distinctly understood that my not gitchie C.J.
discussing and determining it is not to be construed as —
throwing any, even the slightest, doubt on the validity of

a commission so issued. I simply express no opinion on

the question asnot being necessary to the determination

of this case.

Here then we have a supreme court and courts of
oyer and terminer and general gaol delivery having
general, full, and ample power and jurisdiction of the
largest character for the administration of the criminal
jurisprudence of and in the Province of British Columbia.
It is only necessary now to refer to one other statute,
namely, the Dominion Act 82 and 38 Vie. cap. 29, by
which it is provided :

Sec. II.—Whenever it appears to the satisfaction of the court or
judge hereinafter mentioned, that it is expedient to the ends of
justice that the trial of any person charged with felony or misde-
meanor should be held in some district, county or place other than
that in which the offence is supposed to have been committed, or
would otherwise be triable, the court abt which such person is, or is
liable to be, indicted may at any term or sitting thereof, and any
judge who might hold or sit in such court may at any other time
order, either before or after the presentation of a bill of indictment,
that the trial shall be proceeded with in some other district, county
or place within the same province, to be named by the court or
judge in such order; but such order shall be made upon such con
ditions as to the payment of any additional expense thereby caused
to the accused as the court or judge may think proper to prescribe.

The record of the proceedings in the courts of oyer
and terminer and general gaol delivery and of the
Supreme Court of British Columbia in error was
brought before the learned judge both on the part of
the prisoner and on the part of the Crown and the
sheriff. The learned judge says:
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It is proper to explain that a copy of the record was submitted
and referred to in the affidavit on behalf of the prisoner when the
order nisi was applied for, and another copy was returned by the
sheriff of Vancouver and put in by the Crown when showing cause
againgt the order. It was, therefore, by both parties made a part of

Rit(E C.J. the case submitted for my decision.

And the cause of the prisoner’s detention under the
sentence and judgment of those courts was also shown
to the learned judge by the affidavit of the sheriff, and
also by his return to the writ of habeas corpus, and the
learned judge, it is true, thinks there was mno return,
because the document returned with the writ by the
sheriff, though purporting to be the sheriff’s return,
was not signed by him, and, the learned judge thinks,
was not in his handwriting, he having compared
the writing with the sheriff’s writing in another docu-
ment before him which he thinks it does not resemble.
The return does not appear on the proceedings to have
been in any way challenged or impugned, or any con-
tention made that it was not transmitted by the sheriff,
or by his authority, as and for a regular and proper
return, and, in my opinion, it was a good and sufficient
return; but whether so or not is wholly immaterial,
inasmuch as the learned judge had before him the
record of the trial, conviction and sentence of a criminal
court of competent jurisdiction, with the record of the
Superior Court in error affirming and sustaining such
conviction and sentence, and the affidavit of the sheriff
which showed that the prisoner was held in custody
under and by virtue of such conviction and sentence.
With these materials before him should this writ have
issned ? I think not; when it appeared by the records
of courts of competent criminal jurisdiction, courts
having jurisdiction over the person and over the
offence with which he was charged, that he had been
tried, convicted and sentenced, and was held under
such sentence, the learned judge should have refused
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to grant the writ. But the learned judge has held that 1886
the court which tried the prisoner was no court at all. In re
I bave shown, I think conclusively, that it was a pro- RE"‘ffﬁT
perly constituted court. . SerouLe.

He also held that he could go outside the record Ritchie C.J.
to show that the case was not triable in Victoria. I ——
venture to propound without fear of successful contra-
diction, that by the law of England and of this Dom-
inion, where the principles of the common law prevail,
that if the records of a superior court contains the
recital of facts requisite to confer jurisdiction, which
the records in this case did, it is conclusive and
cannot be contradicted by extrinsie evidence; and if
the superior courts have jurisdiction over the subject-
matter and the person, as the court of oyer and ter-
miner and general gaol delivery and the Supreme Court
of British Columbia had in this case, the records of
their judgments and sentences are final and conclusive,
unerring verity, and the law will not, in such a case,
allow the record to be contradicted.

It is said there were two orders for changing the
venue; that the first order made no reference to any
provision for ex; expenses, and which it Wa_@_oglleged by
réason jéhereof - was v01d on the other hand, it is said
mrder orlgma,lly made orally, in_the presence of t _of the
tﬁ;ls the or&é;':;yhlch aggears on the face of the
record ; Wlth this discussion I think the court has _
nothing to do, as I think We can only°Iook at the record k11
and are bound by what it contains, and this record sets
out that on application of the Crown made in the
presence and hearing of Sproule charged with and com-
mitted to stand his trial for having, on the 1st of June,

1885, at Kootenay Lake, in the bailiwick of the sheriff
of Kootenay, in the Province of British Columbia, fel-
oniously, wilfully and of his malice aforethought, killed



192
1886

L
In re

RoBgrT

Evax

SPROULE.

Ritchie C.J.

e v e o o

SUPREME COURT OF CANADA. [VOL. XIIL

and murdered one Thomas Bammill, the Chief Justice
on hearing the counsel for Sproule, and it appearing to
his satisfaction that it was expedient to the ends of
justice that the trial of the said Sproule for the alleged
crime should be held in the city of Victoria, and Mr.
Irving undertaking on behalf of the Crown to abide by
such order as the judge who may preside at the trial
might think just to meet the eleventh section of 32 and
83 Vie. ch. 29, such being the condition which he

thought proper to prescribe, ordered in these words :

I, Sir Matthew Baillie Begbie, Knight, Chief Justice of British
Columbia, and being a judge who might hold or sit in the court at
which the said Robert E. Sproule is liable to be indicted for the
cause aforesaid, do hereby order that the trial of the said
Robert E. Sproule shall be proceeded with at the city of Victoria,
in the said province, at the court of oyer and terminer and general
gaol delivery, to be holden at the said city on Monday, the 23rd
day of November, 18485, an-d I order that the said Robert E. Sproule
be removed hence to the gaol at the city of Victoria and that the
keeper of the said gaol do receive the said Robert E. Sproule into his
custody in the said gaol and him safely keep until he shall thence
be delivered by due course of law.

{Signed) Marr. B. Bresiz C.J.

The record then goes on to show the record of the
trial, conviction and sentence, the writ of error and the
errors assigned, the hearing of the parties, deliberation
and the judgment of the court which was “ that
“ there is no error either on the record or proceedings or
“in the giving of the judgment on which the writ of
“error was brought, therefore it is considered and
“adjudged by the said court here that the judgment
“ aforesaid be in all things affirmed and stand in full
“force and effect.”

I may say, however, that the judge having power
before indictment to change the place of trial he did so,
and the order said to have been signed in the first
instance was a good and sufficient order for that purpose,
as was the order which appears on the record. The
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indictment was found in the place assigned for the trial; 1386
no objection was made to the change before or after the Inre
finding of the indictment, no application was made to Rﬁgfff
set aside, add to or alfer the order or to quash the indict- Serovim.
ment. The indictment was pleaded to and the trial pycnie 0.7,
proceeded without any objection being made to the =
court or place or manner of the trial ; no application to
“postpone the trial, nor any complaint made at the trial

that any wrong was being done the prisoner. The

‘court then had full jurisdiction over the prisoner and

the subject-matter tried. - After -the trial the prisoner
obtained a writ of error and assigned the alleged errors
~which included the very matters now alleged as grounds
entitling him to a discharge under this writ'of habeas

corpus. He was heard and the court adjudged that

there was no error and affirmed the judgment and sen-

tence of the court of assize and general gaol delivery.

In this case my learned brother has cited numerous
authorities to show that he had the right to go behind
the record, but he frankly admits that the cases he has

- relied on all have reference. to the records and proceed-
ings of inferior courts. He has not been able to find a
case of the record of a superior court comtradicied, or
its validity impugned, by exirinsic evidence. And I
venture humbly, and with all respect, to suggest that
the difficulty in- this case has arisen from a.misappre-
‘hension of what can, and what cannot, be done under a
writ of habeas corpus, but more especially. from not-duly
appreciating the distinction between the validity:and
force .of records of courts of inferior,.and:ef courts of

- superior, jurisdiction, but treating records of superior
and inferior courts as being of the same force and
effect. That this was done in this case is very obvious,
for the learned judge says: .

'Thé English cases which'I have -cited ‘are those before: justices ;
but on1 ??rinciple I can seeno difference -between a judgment of an
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inferior and one of a superior court, when the question of jurisdic-
tion is raised ; nor can I see why, if the record of the former can be
shown to be erroneous or false as touching the matter of jurisdic-
tion, the other cannot be ; for without jurisdiction the acts of the
one must be void as well as those of the other, and therefore the

Ritchie C.J.rule in the cne case should be the same as in the other.

——meay

From this doctrine I am constrained to dissent. I
certainly did not expect to hear it contended that the
record of a superior court was not to be treated as abso-
lute verity so long as it stood unreversed. The follow-
ing from Coke on Littleton, 260, I have always been

"taught was good law at the time it was written, and

ever has been since :

Legally records are restrained‘tojthe rolls of such only as are courts
ofrecord and not the rolls of inferior, nor of any other courts,which pro-
ceed secundum legem ef consuetudinem angliam. And the rolls being
the records and memorials of the judges of the eourts of record import
in them such uncontrollable credit and verity as they admit no aver-
ment, plea or proof to the contrary ; and if such record be alleged,
and it be pleaded that there is no such record, it shall be tried only
by itself. And the reason hereof is apparent, for otherwise (as our
old authors say and that truly) there should never be any end of
controversies, which should be inconvenient, Of courts of record,
you may read in my reports, but yet during the term wherein the
Jjudicial act is done the record remaineth in the breast of the judges
of the court and in their remembrance, and therefore the rollis
alterable during that term as the judges shall direct, but when that
term is past then therecord is the roll and admitteth no alteration,
averment or proof to the contrary.

The cases which establish that in a case like the
present the writ of habeas corpuws is inapplicable are
numerous. I will refer to a few only of them. -

In the Queen v. Lees (1) Lord Campbell C.J. says :

A writ of habeas corpus, to the expediency of granting which we
have also directed our attention, is not grantable in general where
the party is in execution on a criminal charge after judgment, on an
indictment according to the course of the common law; and even
gupposing it could run to St. Helena, it could only be useful as
ancillary to, or accompanying, a writ of error, as it is only by writ of
error that such judgment, according to the course of the common

(1) 271 3. N, 8. 407,
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law, can properly be reversed ; until the judgment be reversed the 1886
prisoner ought not to be discharged. For these reasons we think m
that we ought not to interfere, ROBERT

Tt is alleged, on the part of the prisoner, that the proceedings Evaw
were upon a repealed statute, and that there were errors in the judg- . SerovLE,
ment, and hardships and irregularities in the proceedings. If such thchle c.J.
allegations are well founded, and obstacles are found to prevent any =~ ==
remedy by appeal to the Privy Council, or by writ of error to this
court, we apprehend that the advisers of the Crown will take the
matter into their consideration, and form their judgment with
respect to any alleged error, wrongor hardship, which may be brought
before them ; and if any such should be established to their satisfac-
tion, will advise the Crown to give the relief to which they may think
the applicant entitled, by pardon, or mitigation of punishment. We
have no authority to interfere.

Application refused.

In ex parte Fernandez (1) Tirle C.J. says:

Now, the presumption is that all has been rightly done, and that
the imprisonment has taken place in due course of law. The com-
mitment being the act of alawful court acting within its competency,
there can be no invasion of the liberty of the subject in the sense in
which the phrase is used. To issue a habeas corpus for the purpose
of reviewing the decision of the judge, would be to my mind a gross
abuse of the process. The writ would, I think, be most perniciously
applied, if sought for on that ground ; witness the numerous appli-
cations, for writs of habeas corpus to bring into question the validity
of judgments and other proceedings, which have invariably failed.
That principle ought to be adhered to, unless there is reasonable
ground for thinking that the commitment was void for want of
setting forth in the warrant the facts which would show the offence
and the jurisdiction of the judge to deal with it. I am elearly of
opinion that no foundation is laid for this motion,

Willes J. :

The result is that, historically, the courts of assize, as being courts
of general jurisdiction in all criminal cases, and having power to try
~ all issues of fact of whatever importance arising in the several
counties on their circuits, to which, therefore, every man is indebted
in a greater or less degree for the protection of his property, his
liberty and his life, do stand in the place of the ancient iters of the
judges itinerant, and are a superior court, so to speak, by suc-
cesslon ; whilst, practically, regard being had to the powers which -
they exercize, they are, as to criminal matters, courts of the most

(1) 10C. B. N. 8, 37.
13}
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éxtensive jurigdiction, and, as to civil causes, periodical sittings of
the judges of the superior courts, or, in their necessary absence, of
others thought worthy to be associated with them for trying in the
country those issues of fact which can be more conveniently dis-
posed of there than in London or Middlesex.

In ex parte Partington (1) Lord Denman C. J. says:

There still remains the question whether the commissioner has
rightly decided that the prisoner’s case was not within the act; but
this was a question which he had jurisdiction to enquire into and
decide ; he has done so, and we are not authorized to review his
decision. We by no meang intimate a doubt of the propriety of
that decision; we simply express no opinion upon it. It may be
that there may be no court competent to review it; or it may be
that by the chief judge or the Lord Chancellor the merits of the
decision may be reviewed. It is clear only that we have not that
power. The prisoner, therefore, must be remanded.

In Regina v. Newton (2) Lord Denman C.J. says:

The prisoner was convicted at the Central Criminal Court of unlaw-
ful wounding at the Beulah Spa, which place was stated in the in.
dictment to be in the Parish of Lambeth, within the jurisdiction of
the central criminal court. The Beulah Spa is really out of the juris-
diction of the Central Criminal Court. Affidavit being made,
showing this last fact, in support of a motion for a writ of Zabeas
corpus to bring up the body of the prisoner, the court, on the
motion being made, refused the writ, the affidavit being in contra-
diction of a record.

Jarvis C.J. says:

It is sought to impeach this record. This is not the remedy to be
taken, There is a record which you cannot impeach. The proper
application is to the Attorney Gemneral for a writ coram nobis. The
Attorney General bas a discretion on that matter, and is not the
mere slave of the public, I looked, when Attorney General, with
anxiety to this part of my duty. Irefused a writof error in the case
of the Mannings. The application here has been made and refused.
The record stands, and the prisoner is convicted of an offence com-
mitted within this jurisdiction.

Cresswell J. :

I am of the same opinion. A record is of so high a nature that,
if error in fact be assigned which contradicts it, it is ill assigned.

.Crowder J.:

As long as the record stands it is quite impossible to grant a

habeas corpus on a meotion of this kind.
(1) 6 Q. B, 656: (2) 3W, R. 419,
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Brenan's Case (1) Lord Denman O.J.:

We think, however, that, the court having competent jurisdiction
to try and punish the offence, and the sentence being unreversed,
we cannot assume that it is invalid or not warranted by law, or
require the authority of the court to pass the sentence to be set out,
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by the gacler upon the return. We are bound to assume, prime Ritchie C.J,

Jacie, that the nnreversed sentence of a court of competent juris-
diction is correct; otherwise we should, in effect, be comstituting
ourselves a court of appeal without power to reverse the judgment*

No words could have more clearly intimated that
the fact of a sentence having been passed by such court
founds the right to detain, and that the validity or
regularity of the sentence is not to be called in ques-
tion. Even if that sentence is erronmeous, this court
cannot set it aside or inquire into its propriety or deny
the effect which the law assigns to any sentence.

In the matter of Clarke, a case of a magistrate’s
order (2), Lord Denman O.J. says:’

The adjudication of any competent authority deciding on facts
which are necessary to give it jurisdiction is sufficient. It would be
different if the affidavits tended to show that the magistrate’s order
was obtained by fraud, or that he was not really exercising the
functions which he professed to exercise.

Patteson J.: ‘

The only real question now is, whether affidavits are admissible to
show that the statements in the order ave not true. There is no
cagse in which a party has been allowed in this way directly to con-

tradict facts set forth in an order. All that the courts have pers-

mitted has been to allege a collateral extrinsic fact, confessing and
avoiding, as it were, the disputed order. Here the object proposed
is to contradict it; and there is no instance of such an attempt
having been yielded to. Britiain v. Kinneird (3) shows that a fact
directly stated on a conviction is not to be controverted. Every
order must show facts sufficient to give a jurisdiction ; but the fa,cts,
if so shown, are not to be contested.

Wightman J.:

1 think, for the reasons which have been given, that the prisoner
must be remanded. No case is cited in which parties have béen
allowed to controvert a fact directly decided by a court of competent

(1) 10 Q. B. 502. (2) 2Q. B. 632
(3) 1B. & B. 432,
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1886 " jurisdiction.
In 7e Prisoner rémdanded.
Roserr  Dime’s Case (1) shows the distinction between pro-
Sﬁﬁ;’,ﬁm ceedings before a superior court and those of an inferior

—— _ court.
Ritchie C.J, -
e In Carus Wilson’s case (2) Lord Denman C.J says:

‘We may decide the question before us by congidering the prin-
ciple of the exception that runs through the whole law of habeas
corpus, whether under common law or statute, namely, that our
form of writ does not apply where a party is in execution under the
judgment of a competent court. When it appears that the party
has been before a court of competent jurisdietion, which court has
committed him for contempt or any other cause, I think it is no
longer open to this court to enter at all into the subject-matter.

* * * #* * *

Suppose a party were convicted of murder, and ordered, to be
executed in three weeks, could we, while he was awaiting the
execution of his sentence, receive a statement that he was impro-
perly convicted, that evidence was improperly admitted, or that the
offence was not murder? The security which the public has against
the impunity of offenders is, that the court which trieg must be
considered competent to convict. We would not interfere in this
way without incurring the danger of setting at large persons com.
mitted for the worst offences.

In the case of the Sheriff of Middlesex (3) Lord Den-
man C.J. says:

On the motion for a habeas corpus there must be an affidavit
from the party applying, but the return, if it discloses a sufficient
answer, puts an end to the case, and I think the production of a
good warrant is a sufficient answer.

On a writ of habeas corpus per Littledale J. :
If the warrant returned be good on the face of it we can inquire
no further.

I have not deemed it necessary to refer to the Ameri-
can cases cited, which though entitled to every respect
are not binding on this court, and should not be fol-
lowed if at variance with the English authorities by
which we are bound when they are consistent, but I
find, in a case in Massachusetts decided by an eminent

(1) 14 Q. B. 554, - (2) 7 Q. B. 1008,
(3) 11 A. & &, 201.
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jurist, formerly chief justice of Massachusetts and now 1886
a distingnished judge of the Supreme Court of‘the Inre-!

United States, a principle propounded as I believe the 1%’32;;"’“
law to be in these words. : SPROULE.
Per Gray J. in Fleming v. Clarke (1). Ritchie C.J.

The general rule is well established that a person imprisoned -
under the sentence of a court having general jurisdiction of the case
is not to be discharged by habeas corpus, but should be left to his
remedy by appeal, exceptions or writ of error,

For which he cites a number of authorities.

These authorities are, to my mind, conclusive that if
the prisoner has any just cause of complaint against
the proceedings in this case his remedy, if any exists,
cannot be obtained through the instrumentality of a
writ of habeas corpus, for I have no hesitation in say-
ing that a judgment of conviction and sentence of the
court of oyer and terminer and general gaol delivery of
 British Columbia on an indictment for murder, con-
firmed on error by the Supreme Court of British Colum-
bia, and standing unreversed by the Privy Council, is
conclusive as to the prisoner being a convicted felon. .
Such a decision as this on which. we are called to pass
raises a conflict of authority, between the established
superior courts of the country and individual judges,
of a most extraordinary character; places the officer in
whose custody the prisoner ig, in this most anomalous
and trying position, compelling him to elect to hold the
prisoner under the judgment and sentence of a court of
unguestionably competent criminal jurisdiction, con-
firmed by the unanimous decision of the full bench of
the Supreme Oourt of the province having unrestricted
jurisdiction in criminal cases, or to discharge him
under the order of a single judge at chambers, it may
be even of a single judge of the very court that unani-
mously affirmed his judgment and sentence, or a single

()11 Allen 195.
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1886 judge of this court, in direct opposition to, and defiance
},7;2 ~ of, such a conviction and sentence.
Rosenr A good deal has been said as to the sheriff not obey-
Serovie. ing the writ and not bringing up the prisoner.
Ritehie ¢J.  In Comyn’s Dig. hab. cor. b. it is said:

If a man is in prison for any cause, except upon a conviction for
any crime, or in execution, he may have an habeas corpus cum causd
delentionis.

But where the commitment is for treason or felony
plainly expressed in the warrant the officer is not
obliged by stat. 31 Car. 2 cap. 2, to make a return as
directed by that statute and, per LeBlanc J. (1) :

It is sufficient for the otticer having him in his custody to return.
to a writ of kabeas corpus that a court having competent jurisdie-
tion had inflicted such a sentence as they had authovity to do
and that he holds him in his custody under that sentence.

Chief Justice Robinson deals with that phase of the
case in Regina v. Crabbe, (2) where he says, delivering -
the judgment of the court: ,

We cannot properly grant the kabeas corpus to bring up a prisoner
who is under sentence upon a conviction for larceny at the Quarter
Sessions ; and if we should grant the writ the sheriff or gaoler.would .
do right to refurn that the prisoner is in his custody in execution of
a-sentence upon conviction before the Quarter Sessions, and not
bring up the prisoner. If there has been anything wrong in the pro-
ceeding below, still there can be no certiorari after judgment; the
only course is by writ of error.

From these views of the law I am not prepared to.
dissent. So soon then as it appeared by the record of a
superior court of general criminal jurisdiction that the
prisoner had been tried, convicted of a felony and sen-
tenced by such a court, the jurisdiction of the judge,
that is to say, the right of the judge to issue the writ,
or discharge the prisoner, ceased.

If in the administration of the criminal jurisprudence
of the Dominion the judgments of the superior courts of:
the provinces, and of this the Supreme Court of the

1) 1 East 317, . (2) 11 U.C. Q. B, 448,
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Dominion, can be paralysed by a single judge of either-

of those courts in chambers, the practical effect of what
) ris now contended for, and if, as contended, there is no
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redress in this or any other court of the Dominion of Serourz.,
Oanada, is it too much to say that to allow single judges Ritchie C.J,

by virtue of the writ of habeas corpus so to review,
control, and, .in effect, nullify the judgments of these
high courts of criminal jurisdiction is subversive
of all law and order? For if this writ and order could
stand, it is clear that every sentence promounced, not
only by the Supreme Court of British Columbia but by
all the supreme courts of criminal jurisdiction in the

other provinces, would be subject to be, practically,

reviewed summarily and their judgments and sentences
declared invalid and of no effect, by a judge in chambers
not only of this court but by a judge in chambers of
the courts of the province in which the proceedings
were had and the judgments and sentences pronounced.

As the judges of this court, in matters ot habeas corpus .

for the purpose of inquiry into the cause of commitments
in criminal cases under any Act of the Parliament of
Canada, have only concurrent jurisdiction with the
judges of British Columbia, if a judge of this court has
jurisdiction in this matter, a single judge in British
Columbia can, on habeas corpus, not only review the pro-
ceedings of the court of oyer and terminer and general
gaol delivery and of the Supreme Court of British
Columbia, and discharge a prisoner convicted and sen-
tenced by those courts, but, if on error there had been a
difference of opinion in the Supreme Court of British
Columbia and an appeal had been taken to this court,
and this court had affirmed the judgment and sentence
of the courts in British Columbia, on the grounds acted
on. by my learned brother, the dissentient judge in
British Columbia could, on habeas corpus, have treated
the whole proceedings as a nullity,and, notwithstanding
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t the unreserved judgments of all these courts, prevented
" these judgments from havmg any effect, although ‘
they stood on the records of the court unreversed,

Serovie. by simply ordering the prisoner to be discharged
Ritohio (.00t of custody. Nor indeed, if the judgment of

g

this court was carried to the Privy Council and
there affirmed, can I see any reason why, on the prin-
ciples acted on in this case, a single judge in British
Columbia or of this court should not go behind the re-
cord, and by extrinsic evidence, pronounce the proceed-
ings without jurisdiction. It seems to me only neces-
sary to state the logical result and effect of the exercise
of such a jurisdiction, either by the individual judges
of British Columbia or of this court, to produce the con-
viction that the principles of the common law under
which this writ issued could never be found to sanc-
tion such a proceeding. At any rate, I have an abiding
confidence that the laws of this Dominion have not en-
trusted to any single judge, however high his legal
status, a jurisdiction fraught with such dreadful conse-
quences. Much as I appreciate the value of the writ of .
habeas corpus, and no man can do so morethan I do, if
by its instrumentality such an exercise of jurisdiction
can be accomplished, I should feel that instead of its
being a blessing, as I verily think it is, it would be the
exact opposite. And Ican only add in conclusion that if
the proceeding of issuing this writ and the order dis-
charging the prisoner from the judgment and sentence of
the court of oyer and terminer in British Columbia,
affirmed on a writ of error by the Supreme Court of
British Columbia, and which writ, if a judge of this
court could issue it, might have been issued by a judge
of the court of British Columbia (thereby, in effect,
reversing the judgment of both those courts and that,
too, on the very same point now in controversy) is so
fina] and conclusive that such writ and order cannot be
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dealt with by this or any other court in the Dominion " 1886 -

of Oanada, would it be too much to say that the admin- | .i';;;‘e“l

istration of justice in this Dominion of Canada is in a Rﬁ:i:,'r :

truly deplorable condition ? : * SPROULE,
The record and materials before the learned judge Ritchie CJ. -

having not only shown a proper legal trial, conviction, ~

and sentence by a court of general criminal jurisdiction,

but disclosed a valid ground of detention, the applica-

tion for a writ, therefore, should have been refused.

As the writ should not have issued, then, as in Craw-

ford’s case, it was improvidently issued and shounld be"

quashed, and it follows as a necessary consequence

that if my learned brother ought not to have issued the

writ clearly the order for the prisoner’s discharge

should not have been made. ‘ :

STRONG J.—The presence in court of the prisoner for
the purposes of this motion was, I consider, for the
reasons which have been stated, unnecessary. And the
other preliminary objection that the court has no
jurisdiction to control its own process by quashing
a writ of habeas corpus issned under section 51 of -the
Supreme and Exchequer Act of 1875, is, in my
opinion for reasons which I will state hereafter,
wholly untenable. That the writ was 1mprovidently
issued, the matter upon which it was granted having-
been in law insufficient, is also a conclusion which I
have arrived at for reasons and upon authorities which
I will now proceed to state.

In the first place there was no jurisdiction to issue
the writ under section 51, the prisoner not having been
committed in a “criminal case” under any Act of the
Parliament of Canada. The offence of murder is not
a statutory but a common law crime, in as much as
the first section of the statute 82 and 88 Viec. ch. 20,
does not apply to the offence but to its punishment,
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1886 TIn.the-case of Potvin who had been been committed!
m on a_charge of murder under a coroner’s warrant, and
Rﬁ%fi" for whose discharge an application for a writ of habeas

Serovtk. corpus, was made to me, I had to consider this identical
St@ J. question, and I then formed and acted upon the same
=" opinion as that just enunciated.

If any proposition is conclusively established by
aunthorities having the support of the soundest reasons,
it is that, after a conviction for felony by a court having
general jurisdiction of the offence charged, a habeas
corpus is an inappropriate remedy, the proper course to

. be adopted is such a case, being that to which the
prisoner in the present case first had recourse, viz.: a
writ of error. The anomalous character of such an
interference with the due course of justice, in intercept-
ing the execution of the judgment of a court of com-
petent jurisdiction, and by which a single judge in
chambers might reduce to a dead letter the considered
judgment of the highest court of error, would to my
mind be itself sufficient even without authority to
induece a strong presumption that such a state of the
law could not possibly exist.

The authorities are however abundant, and decisive
against such a contention. The strong language used .
by Williams, J. in Regina v. Newtor (1) seems well
warranted, and without attempting any minute
examination of the anthorities, it is sufficient to say
that the case of Regina v. Newion is entirely in ac-
cordance with other well considered cases particularly
with those of Regina v. Suddis (2); ex parte Lees (8);
Bethell’s Case (4); Re Carlile (5); Re Crabbe (6); and
ex parte Waitkins (7), (a case in the Supreme Court of
the United States). When there has been a conviction

(1) 16 C. B.103. 4) 1 Balk. 347.
(2) 1 East 306. ‘ (5) 2B. & Ad. 362.
(3) E.'B. & L. 828. (6) 11 T. C. Q, B, 447.-

(7) 3 Peters 93.
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for a criminal offence by a superior court of record hav-
ing general jurisdiction over that offence the objection
that the court ought not in that particular case to have
.exercised its jurisdiction or that there was some fatal
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defect in its proceedings is one conclusively for a court gyrong-J.

of error, in other words the judgment of the court is res
judicata as to questions of jurisdiction as well as to ali
other objections. If a court having no jurisdiction
over the offence charged should so far oxceed its
authority as to entertain a criminal prosecution, there
the proceeding, being one beyond its general jurisdiction,
is wholly void and the prisoner so illegally dealt with
may be entitled to be discharged on a writ of habeas
corpus. This distinction, may, I think, be well illus-
trated by a case which I put during the argument, of a
recorder’s court or a court of quarter sessions having no
jurisdiction either at common law or by statute to try
a prisoner for murder, trying and sentencing omne on
such a charge, for such a proceeding would be beyond
the general jurisdiction of the court. Applying this
here, there can be ne doubt or question that the court
of oyer and terminer in British Columbia had jurisdic-
tion to try prieoners for murder, and that being so it is,
in my judgment, decisive of the question upon which
we are called upon to pronounce. '

As to the objection that ithe court was not properly
constituted for want of a commission from the Governor
General of the Dominion that was a proper question for
the court of error and is concluded by the judgment in
error, or if the Supreme Court of British Columbia did
not possess the jurisdiclion in error which it assumed to
exercise (as to which however I have no doubt) then
this point was equally concluded by the sentence of the
court of oyer and terminer itself, as is shown very
clearly by the cases already cited of re Carlile and
Regina v. Newton and re Crabbe, in all of which cases
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SPROVLE. 412t that is sufficient to show that the writ was

- 8trong J. jmprovidently issued, I am also prepared to agree with

" the Chief Justice in holding, ashe has, that the objections

to the conviction of the prisoner were, even viewed as

matters of error, all untenable. Without intending to

enter upon any consideration in detail of these objec-

tions, I may say, that as regards the objection that

there was no proper commission of oyer and terminer, it

appears to me entirely covered by the statute of 1885,

which, as well as that of 1879, was in force when the

prisoner was tried and applied to his case. These acts

were, under sub-section 14 of section 92 of the British

North America Act authorizing the constitution, main-

tenance and organization of provincial courts of

criminél jurisdiction, clearly within the competence of

the provincial legislature, and if no regular commission

" was issued there was jurisdiction to hold the courts of

oyer and terminer and general delivery without com-

mission. I am, however, of opinion that under the pro-

visions of sections 64 and 65 of the British North America

Act and the provisions of the order in council for the

admission of British Columbia into the confederation,

the power of issuing such commissions was conserved

to the Lieutenant Governor who before the union clearly
possessed that power. ‘

1886 . the objections were to the jurisdiction of the convicting

As regards the objection to the order changing the

- venue I also agree that there could beno valid objection
to the conviction, which the prisoner could avail him-
self of upon a writ of habeas corpus, so long as the
record was regular and sufficient upon its face. We
are bound to consider the record as importing absolute
verity, and the order must, therefore, be assumed to
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‘have been actually made on the day it bears
date. Moreover, the decision of the Court of Error
would, as already shewn, be conclusive as to this
objection.

Next it is said that the Supreme Court of British
Columbia had no jurisdiction to entertain a writ of error.
The terms on which that court was originally estab-
lished giving it a general jurisdiction in criminal cases
are said to be insufficient to confer jurisdiction in error.
The court was originally established not by legislative
enactment, but by the authority of the Crown given to
the Lieutenant Governor by his commission, and by a
. proclamation of the Lieutenant Governor following the
terms of the commission. A court to exercise jurisdic-
tion according to the course of the common law, (but
common law courts only) can, as is well known, be
legally established in this way. The only question
therefore which can be raised is as to the extent of the
* jurisdiction implied in the words used. And this, I

think, must be answered by holding that the powers
of the court in criminal cases were to be the same as
those of the Court of Queen’s Bench at Westminster as
it existed at the date of the proclamatiion. That court,
being the great criminal court of original jurisdiction
known to the common law, is the type which all
criminal courts of general jurisdiction established in
this way, must, in the absence of some words expressly
restricting jurisdiction, be assumed to follow, and on
this principle I have no doubtas to the jurisdiction in
error in criminal cases of the Supreme Court of British
' Columbia. It would, however, make no difference if
this were not so, for granting that the Supreme Court
of British Columbia had no jurisdiction to issue the
* writ of errorand that the judgment in error was wholly
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Strong J.

void, still we have before us the record of the Court of .
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11886~ Qyer and Terminer which shows a good conviction and
Inve & conclusive sentence, and, in the cases already quoted of
Rﬁgg” Regina v. Newton, Regina v. Carlile and Regina v.
' Serouis. Lees, there was no writ of error, but conclusive effect
Strong J. in these cases was altributed to the judgments of courts
— of first instance.

So far I have refrained from writing fully either for
the purposes of discussing arguments or examining
authorities, all of which has been done by the chief
justice.

There are however two or three points which were
raised in the argument by the learned counsel for the
.Crown on which I desire, speaking only for myseli, to
say a fow additional words. In the first place it was
-contended that the 51st section of the Supreme and
‘Exchequer Court Act, 1875, was not within the
powers of the Parliament of the Dominion. Acting
upon the well established and salutary rule that a
question of constitutional validity is. one which courts
.never deal with, if the case is susceptible of a decision
in favor of the party raising the objection on other
grounds, it has been considered advisable not to enter
upon any discussion of this point, and I only mention
it expressly to reserve the right to consider it fully if it
should be raised hereafter.
© Next, with reference to the jurisdiction of the
court to entertain the present motion, I desire to say

/that I have formed an opinion on that point even
‘stronger than that already expressed by the Chief
Justice. This conrt has, in my view, in exer-
" cise either of an inherent jurisdiction to comtrol its
own process and writs, or referentially under the
‘words of the 51st section conferring on the judges of
the court a jurisdiction not in terms unlimited but only
.concurrent and therefore co-extensive, with that of the
judges of the Supreme Court of British Columbia who
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are subject to the control of their own court, power to
set aside this writ as having been issued improvidently.
Some of my learned brothers, T believe, hold that the
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words of the 51st section expressly conferring a right Sezovis.
of appeal in case the writ should be refused have the gtrong 3,

effect, upon the principle of the argument “e contrario,”
of excluding an appeal to or a right of review by the
court in all other cases under the clause in question.
Diflerinz, I admit, very widely from them, I am of
opinion that there iz nothing in the words just referred
to which ought to have the effect of so excluding
the ordinary jurisdiction of this court to review the
decision of one of its judges who, sitting in chambers,
exercises the power of the court. If the concluding
words of the section giving the appeal in case of the
refusal of the writ had been omitted and the section had
concluded with the words “any Act of the Parliament
of Canada” (the provision relating to extradition was
repealed in 1876,) there could, I apprehend, be no
possible doubt that, on the general principle that
when jurisdiction is conferred on a judge in chambers a
right to revise his decision is impliedly conferred on the
court, there would be in every case, as well in those
in which the writ might be granted as in those in
which it might be refused, a right in the court to revise
the decision and rescind the order of a judge made under
this section. The cases of Robinson v. Burbidge (1),
and Witham v. Lynch (2), are sufficient authorities to
establish this proposition, though no doubt other cases
to the same effect could easily be produced, but the
proposition in this general form is so universally
admitted and acted on in practice that a search for
additional authorities may have been thought super-
fluous. The question is then reduced to this: Do the
latter words of the section, giving the right of appeal in

(1) 1L M. & P. 9. (2) 1 Ex. 391
14
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the one particular case of the writ having been refused,
take it away in all others, upon the principle of the
often quoted maxim, expressio unius est exclusio alterius,
or are we to consider this provision as introduced either
by way of extreme caution in regard of the right of
personal liberty, or from a misapprehension of the gen-
eral law, which without such words would have con-
ferred an appeal or right of review? No reason can be
suggested why the right of appeal should be withheld
when the writ is granted, and I am of opinion, therefore,
that we must attribute these words expressly giving
an appeal to the excessive caution of the legislature to
provide all due protection to the subject in the matter
of personal libe:ty, and not to an intention to disarm
the court of the almost essential right of controlling
writs and process issued under its seal and running in its
name. The provision under consideration is therefore
to be construed not upon the principle of the maxim
referred to, but upon the application of another equally
recognized, Viz., expressio eorum quae taciti insunt nihil
operatur, and a right to entertain appeals from, and
revise, rescind and vary orders made, under this sec-
tion must be recognized as existing in the court to
the fullest extent or, in the present case at least, to as full
an extent as the Supreme Court of British Columbia
possesses jurisdiction to revise and rescind the orders of
its judges made at chambers in matters connected with
the granting of the writ of habeas corpus and proceed-
ings incidental to it.

Next, it is to be observed that the notice of motion
asks not merely that the writ of habeas corpus be set
aside, but also that the order for the prisoner’s discharge
consequent upon the return may be rescinded. That
the return was a perfectly good one in form, in my
opinion, cannot be doubted. It follows the precedent
of a return to such writs given in Archbolds Crown
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Practice (1) ; and I cannot think that there is any
ground for the objection that the return should in
addition to the form used besigned by the sheriff in his

2
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own hand. The sheriff is a ministerial officer and such Seroutr.
officers may in law always act by deputy, and we know strong J.

that in practice the returns to all writs directed to the
sheriff are usually signed by the deputy or under sheriff
in thename of the sheriff. That the return is good in
substance appears not only as a necessary consequence
of what has been already said that the sentence of a
court of competent jurisdiction is not to be interfered
with by a writ of habeas corpus, but also by the high
authority of a case directly in point. In the Queen
v. Crabbe (1), already referred to, where such a writ was
moved for to bring up a prisoner under sentence of a
court of quarter sessions on a conviction for larceny,
upon the ground that the court which tried him was
not properly constituted, Robinson C.J. says:—

We cannot properly grant the habeas corpus to bring up a prisoner
who is under senftence upon a conviction for larceny at the quarter
sessions, and if we should grant the writ the sheriff or gaoler would
do right to return that the prisoner is in his custody in execution of

a sentence upon conviction before the quarter sessions and not bring
up the prisoner.

This is a decision of peculiar weight as being the
judgment of a great crown lawyer and of a Chief Justice
little disposed to excuse any laxity in obedience to the
process of his court. Having thus upon the files of this
court a return good in form and in substance, a return
which is nothing less than a record of the court, what,
I ask, is there in the statute to prevent this court acting
on such a return to its own writ? The utmost effect
which can be given to the words already referred to,
is that they apply in case the writ is granted to ex-
clude an appeal from that decision, but here the
writ having been granted and obeyed so far that a

(1) At p. 346. (2) 11 U.C. Q. B. 447,
14}
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1886  good return has been made to it, how can these words,
Inre which do not refer to the proceedings ulterior to the
Rﬁgff_" granting of the writ, that is, to the return and sub-
Srrovre. sequent proceedings, take away that obvious jurisdiction

Stm—,; J. which this court must, in common with the most
— humble tribunal of the land, possess over its own
records and its own officers? I can see no reason against
exercising jurisdiction on this head and even therefore
if I was convinced that we had no power to inquire
into the circumstances connected with the granting of
the writ, I should still be prepared to iold that there
was on the files of the court a good return to the writ
of the court upon which we are bound to act by reliev-
ing the sheriff, an officer at once of this court and of the
Supreme Court of British Columbia, from the embar-
rassing position in which he is placed between the con-
flicting orders of the two jurisdictions, by rescinding the
order for the prisoner’s discharge from custody made on

the return.

It is laid down in Bacon’s Ab. Tit. Habeas Corpus,
that a writ to bring up a criminal prisoner should be
directed to the gaoler and not to the sheriff, as in the
case of a civil prisoner, but here it appears from the
proceedings before us that the prisoner, although origin-
ally in the custody of the gaoler, was remanded by the
court of oyer and terminer and also by the Supreme
Court in error to the custody of the sheriff in whose
custody he must therefore be now considered to be.

Lastly I must observe that had I thought the learned
judge right in all other respects I should still have
thought he erred in discharging the prisoner instead of
remanding him as he had by statute express authority
to do. There were, in my opinion, materials before the
judge amply sufficient to warrant a remand.

For the foregoing reasons I am of opinion that this
motion must be granted to the fullest extent asked for.
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FourNIER J.—Cette cause est soumise & la cour sur
une motion de la part de la Couronne demandant
Pannulation d’un bref d’habeas corpus émis sur 'ordre
de T’honorable juge Henry, ordonnant au shérif de
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I'fle de Vancouver de produire devant I’honorable Fournier J.

juge, a4 Ottawa, la personne de Robert E. Sproule.
L'annulation des procédés subséquents au dit bref,
y compris l'ordre de mise en liberté du dit Sproule
sont anssi demandés par la méme motion. Les raisons
données a lappui de cette demande sont: 1° Que
Ihonorable juge n’avait pas le pouvoir d’ordonner
Pémission du dit bref d’habees corpus. 2° Que son juge-
ment ordonnant la mise en liberté du dit Sproule est
erroné parce que le dit Sproule avait légalement subi,
devant une cour compétente, son procés pour meurtre,
et en avait été trouvé coupable et convaincu, et que la
conviction avait ensuite été confirmée sur un bref d’er-
reur.

Le meurtre pour lequel le prisonnier a subi son’proceés
en décembre 1885, a Victoria, dans la Colombie Britan-
nique, avait été commis le ler juin, 3 Kootenay dans la
méme province. Un verdict de culpabilité fut rendu
(avec recommandation a la clémence royale), mais une
sentence de mort n’en fiit pas moins prononcée contre
le prisonnier, le 5 janvier 1886.

Le condamné ayant obtenu un bref d’erreur, la cour
Supréme de la Colombie, composée de cing juges,fétant
au complet, rejeta, aprés audition, le bref d’erreur et
confirma la sentence prononcée.

Le trois mai suivant une demande d’habeas corpws
fut présentée 3 I'honorable juge Henry, lequel, aprés
audition et délibéré, ordonna 1'émission du bref d’habeas
corpus dont 'annulation est demandée. Sur ce bref le
shérif de I'Ile de Vancouver ayant fait rapport qu’il
détenait Sproule en vertu d’une sentence de mort, pro-
noncée contre lui aux derniéres assises de Victoria, pour
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meurtre, sentence qui avait ensuite été confirmée par la
décision unanime de la cour Supréme de la Colombie
Britannique, sur un bref d’erreur, il soumettait respec-
tueusement qu’en conséquence il n’était pas tenu de se
conformer aux injonctioné de ce bref. Aprés la produc-
tion de ce rapport, une demande de mise en liberté du
condamné fut présentée & I’honorable juge qui aprés
audition, accorda cette demande.

Les questions débattues devant I’honorable juge
Henry furent les mémes que celles qui avaient &té dis-
cutées devantles cinq juges de la cour Supréme de la
Colombie, savoir: 1° qu'un changement de venue avait
été illégalement ordonné; 2° que la commission du
lientenant-gouverneur de la Colombie-Britannique, en
date du 28 novembre 1885, établissant une cour d’Oyer
et Terminer et de délivrance générale, en la cité de Vie-
toria, et les assises tenues en vertu de cette commission
émise sous le grand sceau de la province de la Colom-
bie, étaient illégales.

L’honorable juge par un jugement dans lequel 11 a
fait un examen approfondi des importantes questions
qui lui étaient soumises, a ordonné d’abord I’émission
du bref d’habeas corpus et plus tard, la mise en liberté
du condamné.

Les mémes questions ont été6 de nouveau débattues
devant cette cour sur la motion demandant 1’annula-
tion des ordres rendus par ’honorable juge Henry tant
pour Pémission du bref d’habeas corpus que pour la
mise en liberté du prisonnier.

Ces questions ont été traitées par les habiles conseils
entendus tant de la part de la Couronne que de celle
du condamné, avec tous les développements dont elles
étaient susceptibles. Mais avant de les aborder, les sa-
vauts conseils du condamné ont tout d’abord soulevé
contre la juridiction de cette cour, nne objection qui, si
elle est maintenme, nous interdit le droit d’entrer dans
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‘examen des questions décidées par l'honorable juge 1886
Henry Cette question doit en conséquence étre déci- Inre
dée avant que l'on puisse procéder ultérieurement. Rﬁ’:ﬁ;"

La cour Supréme, disent les savants conseils du pri- Serouvis,
sonnier, n’a qu'une juridiction limitée en matiére d’ha- Fournier J
beas corpus. Elle ne peut ni ordonner ’émission du bref —
en premiére instance, ni siéger en appel pour reviser
Pordre rendu par un seul juge, 8'il n’a pas refusé le bref
demandsé.

Bien que la section 15 de 1’Acte de la Cour Supréme
déclare d'une maniére générale que la cour Supréme
exercera une juridiction d’appel en matiére civile et
criminelle, dans tout le Canada, cette juridiction est
définie et limitée par les sections qui suivent cette dé-
claration. L’appel est limité tant au civil qu’au crimi-
nel.

En matiére d’habeas corpus ad subjiciendum dans les
affaires criminelles la juridiction est conférée par la
section 51 de 1’Acte de la Cour Supréme a tout juge de
cette cour, mais elle n’est pas étendue a la cour mnéme
qui n’a a cet égard aucun pouvoir, comme le font voir

clairement les termes de cette section :

# Any Judge of the Supreme Court shalli have concurrent juris-
diction with the Courts or Judges of the several Provinces, to issue
the writ of habeas corpus ad subjiciendum for the purpose of an
enquiry into the cause of commitment in any criminal case under
any Act of the Parliament of Canada * * * »

D’aprés ces termes c’est au juge individuellement de
la Cour Supréme que des pouvoirs concurrents avee
ceux des cours et des juges des provinces sont”donnés
au sujet de 'habeas corpus et non pas a la cour Supréme ;
il n’y a pas entre cette derniére et les cours et les juges
des provinces, concurrence a cet égard.

Le pouvoir que pouvait exercer I’honorable juge
Henry quant a 1’émission du bref d’habeas corpus est
exactement le méme que celui possédé par la cour
Supréme de la Colombie et par les juges de cette cour
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1886 individuellement. Or le pouvoir d’ordonner I'émission
Inre du bref habeas corpus appartient incontestablement a
Bﬁgfff la cour Supréme de la Colombie et a chacun de ses
Serovik. juges individuellement. Cette clauselui donnait claire-
Fournier J, ment le pouvoir qu'il a exercé de s’enquerir des causes
=  du commitment du condamné.

On a paru trouver singulier que la section 51 n’ait
pas donné i la Cour Supréme, en matiére d’habeas
corpus, comme c'est le cas dans les autres tribunaux
supérieurs, les mémes pouvoirs que la loi donne i ces
cours et aux juges individuellement. La raison en est
sans doute que la %juridiction donnée 3 chaque juge
était considérée suffisante pour I’expédition de ces
sortes d’affaires, ' :

One autre raison bien forte pour faire voir que tous
les pouvoirs ont été conférés & un seul juge, c’est qu'il
est en réalité établi comme wune cour de premisre
instance en matiére d’habeas corpus. Le parlement du
Canada posséde incontestablement par la section 101 de
I’Acte de confédération le pouvoir de créer des tribu-
naux additionnels. (Yest ce pouvoir qu’il a exercé en
concentrant tous les pouvoirs sur un seul juge. Ce
pouvoir de créer des [tribunaux additionnels a dé&ja été
exercé plusieurs fois, entre autres dans la création d’une
cour d’élection et d’'une cour maritime, oti‘dans chacun
de ces tribunaux un seul juge forme la cour.

Ce qui rend’encore plus évident l'intention du légis-
lateur qui, par la section 15, créait une cour d’appel en
matiére civile et criminelle, c’est qu’il accorde le droit
d’appeler de la décision d'un seul juge a toute la cour,
lorsque le juge a refusé la demande d’habeas corpus, ou
renvoyé l'accusé en prison.

Drailleurs, quelles qu’aient &té les raisons du légis-
lateur pour en agir ainsi, il est évident que son intention
n’éiait pas de donner a la Cour Supréme une juridiction
de premiére instance. Toute la juridiction qu’il lui a



VOL. XII.] SUPREME COURT OF CANADA. 217

conférée se borne & un appel dans le seul cas o un 1886
juge a refusé le bref d’habeas corpus. 1l n'y a que dans Inre
ce cas que la Cour Supréme puisse exercer une juridic- %’:f:’”
tion d’appel en matiére d’habeas corpus. Bice n’cit SerovLe.
pas été lintention de limiter ainsi I'appel sur I'habeas pournier J.
corpus en matiére criminelle, le législateur, comme il I'a —
fait pour I'habeas corpus en matiére civile, section 28,
ne laurait-il pas accordé d'une maniére générale a
chaque partie intéressée. L'intention de limiter les
appels en matiére criminelle apparait encore par la
section 49, o cet appel est refusé lorsque la cour qui a
confirmé la conviction, a été unanime. Ceci doit suffire
pour faire voir que I'appel accordé en matiére criminelle
est limité et qu’il ne peut étre exercé que dans le cas
ou il est spécialement accordé. Il l'est évidemment
dénié dans le cas qui nous occupe, par les termes de la
section 51—qui ne l'accorde que lorsquele bref a été
refusé—dans ce cas, le bref a été accordé par ’honorable
juge. Cette cour est done sans juridiction.

Pour combattre le texte formel de l'acte de la cour
Supréme refusant I'appel, on s’est attaché a des subti-
lités techniques pour en conclure que la cour a tout de
méme un droit de surveillance et de contréle sur les
brefs d’habeas corpus émis par un juge. Tout bref émanant
de la cour Supréme, dit-on, doit, en vertu de la sec. 66,
étre attesté au nom du juge en chef, et de cette attesta-
tion, au nom de la cour on en conclut que celle-ci peut
g’enquérir de la maniére dont le bref a été émis,—et
Pannuler si elle trouve qu’il 'a été irréguliérement. 11
est vrai que le bref signé par 'honorable juge Henry est
intitulé comme émis de la cour Supréme et porte l'at-
testation du juge en chef. Il faut remarquer que la sec.
66 ne s’applique qu’'aux brefs de la cour Supréme, c’est-
a-dire a ceux qu’elle a le pouvoir d’émettre en vertu du
statut. Cette formalité de Dattestation doit sans doute
étre observée pour ces brefs, Mais en est-il de méme
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pour un bref qu'elle n’a pas droit de faire émettre ? Je
ne le crois pas. Le bref d’'habeas corpus aurait pu étre
valablement émis sur 'ordre du juge seul, sans 1'attes-
tation de la cour, et il eut été suffisant, car la principale

Fournier J,et presque la seule formalité requise par le stat. 81, ch

2, (1) est la signature du juge, et le bref dont il s'agit
porte celle de I'honorable juge Henry. L'officier sur
lequel aurait été signifié ce bref, sans la signature d’un
juge n’efit pas &té obligé de &’y conformer, bien que ce
bref fiit attesté par le juge en chef et portat le sceau de
la cour La formalité indispensable était la signature
du juge ordonnant ’émission du bref et non I'attesta-
tion. Il serait donc valable sans l'attestation. Mais le
fait d’y avoir ajouté cette pure formalité peut-il donner
a la cour une juridiction que le statut lui refuse en

termes formels. C’est évident que non, car ce serait un

moyen indirect de violer la loi en s’attribuant au moyen
d’une simple formalité sans valeur, une juridiction im-
portante que la législatuie a refusée. Si cette formalité,
ce dont je doute fort, doit &tre remplie dans un bref que
le juge seul a droit d’émettre,il faut en conclure que le
législateur a voulu autoriser le juge, qui seul a le pou-
voir de faire &mettre le bref, & se servir de l'attestation
du juge en chef et du sceau de la cour.

Dans tous les cas le fait d’avoir rempli cette formalité
ne peut pas plus vicier le bref, qu'il ne peut donner
juridiction a la cour. Il est de principe d’ailleurs que
le bref d’habeas corpus ad subjiciendum ne peut &tre
déclaré nul pour simple défaut de forme.

On nous a dit aussi pour nous persuader que la cour
Supréme doit avoir le droit de contréler ou de reviser
la décision de ’honorable juge Henry, que la cour du
Banc de la Reine a un droit de surveillance sur les
cours inférieures de record et qu'elle peut au moyen

(1) Vol. 1 Chitty’s Crim. Law, p. 125.
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soit du bref de prohibition ou d’erreur, ou de certiorari
reviser leurs jugements ou les contraindre & se renfer-
mer dans les limites de leurs juridictions respectives.
Elle a aussi le méme pouvoir sur les tribunaux infé-
rieurs qui me sont pas des cours de record, au moyen
d’un bref appelé writ of false judgme-t On peut encore
au moyen du bref d’habeas corpus émané de I'une on
Vautre des cours de juridiction supérieure mettre en
question la validité des jugements des tribunaux infé-
rieurs. Enfin les pouvoirs de surveillance de la cour
du Banc de la Reine sur les tribanaux inférieurs sont
trés étendus et d’un caractére général.

On nous dit en outre gue cette cour peut exercer,
en certains cas, le pouvoir d’annuler des brels qui aun-
raient été illégalement ou irréguliérement émis, et
qu’'elle tire son autorité pour en agir ainsi d'un pouvoir
inhérent a sa constitution.

Tout cela est sans doute vrai dela cour du Banc de
la Reine ; mais ne l'est pas de la cour Supréme. Si elle
a ces pouvoirs ou est le texte de loi qui les lni confere.
Il 0’y en a certainement pas. Ce n’est pas en suppo-
sant une analogie qui n’existe pas entre ces deux cours,
que l'on peut en tirer la conclusion, que les pouvoirs
de I'une peuvent étre exercés par 1'autre. .

De ce que la cour du Banc de la Reine peut avoir
un certain contrdle sur les brefs qui en sont émanés,
doit-on en conclure que ce pouvoir existe aussi dans
notre cour ? Peut-on dire encore que ce pouvoir résulte
de P’ensemble des dispositions de l'acte de la cour Su-
préme et de la volonté présumée du législateur, de ne
pas laisser 3 un seul juge, sans aucun contrdle de la
part de la cour, le pouvoir de décider finalement les
questions importantes qui peuvent étre soulevées sur
habeas corpus.

Ce raisonnement ne repose sur aticune base sérieuse
Ce n’est pas par des analogies et des présomptions que
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P'on peut s'attribuer une juridiction—il est de principe
qu’'elle n’est conférée que par des termes précis et une
volonté formellement exprimée par le législateur. Ici
le législateur a dit, de la maniére la plus précise,

Fournier J.tout le contraire de ce que Von veut lui faire dire.

Dans tous les cas ce qui peut étre vrai du pouvoir
reconnu & la Cour du Banc de la Reine d’annuler
(quash) son propre writ, ne s’applique pas au bref
d’habeas corpus émis par un juge de cette cour dans
Pexercice de sa juridiction en cette matiére. Sa juri-
diction a cet égard est concurrente avec celle des
cours provinciales et de leurs juges. Il la posséde toute
entiére lorsqu’il I'exerce seul, et elle est aussi étendue
et compléte dans sa personne que lorsqu’elle est exercée
par une de ces cours ou un de leurs juges. Ses déci-
sions ne sont nullement sujettes an contréle et a la
révision de la cour dont il fait partie pas plus que celles
des juges des cours provinciales. Bien que la préten-
tion contraire ait été avancée par les savants conseils
de la couronne, ils n’ont pu l'établir par aucune déci-
sion judiciaire ni par aucun texte de loi. La décision
citée Queen vs. Crawford, (1) sur laquelle ils ont
fortement insisté comme établissant leur - proposi-
tion, prouve précisément tout le contraire de leur
avancé, Car dans cette affaire, I'ordre du juge avait
fait le bref rapportable devant la cour, de sorte qu’elle
exercait ses pouvoirs en premiére instance ét non
comme tribunal de révision. La décision d'un juge
ordonnant ’émission du bref et la mise en liberté d'un
prisonnier est considérée comme finale, du moins le
eontraire n’a pu é&tre établi.

Le pouvoir donné au juge de la Cour Supréme au
sujet de 'habeas corpus est en ces termes :

¥ For the purpose of an inquiry into the cause of commitment, in
any criminal case under any act of Parliament of Canada.”

13 Q. B. 613.
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Ces termes ont, dit-on, l'effet de restreindre le pouvoir 1886

du juge a la catégorie des cas désignés par ces expres- In re
sions. En conséquence un habeas corpus demandé en ToEURT
vertu de la loi commune ne pourrait pas étre accordé, Seroviz.
parce que, pour le Canada (Dominion), il n’existe pas Fournier J.
de loi commune. Toutefois cette interprétation me
parait fort douteuse, parce que la premiére partie de la
clause assimile le pouvoir des juges de la Cour Supréme
a ceux des cours provinciales et de leurs juges. Malgré
cela, je ne crois pas que pour la décision de cette cause
il soit nécessaire de trancher cette question, car cette
caunse est évidemment régie par les statuts du Canada.
Mais une demande &’habeas corpus qui serait fondée sur
un commitment pour infraction 8 quelque loi pro-
vinciale serait sans donte refusée parce qu’elle ne tom-
berait pas dans la catégorie désignée. C’est a cela seu-
lement, dans mon opinion, que se borne la restriction
imposée par le statut

Les savants conseils de la Couronne ont prétendu que
la condamné n’ayant pas été trouvé coupable sur un
indictement pour violation d’un statut du Canada, 'ho-
norable juge Henry n’avait en conséquence aucune
juridiction ; mais la section £1 ne lui donne-t-elle pas
clairement le pouvoir de s'enquérir des causes du com-
mitment en vertu des statuts du Canada ?

Les mots “ dans une cause criminelle ” que l'on
trouve dans cette phrase n'y sont sans doute insérés que
pour exclure 'habeas corpus en matisre civile. Le mot
case, n'est pas mis l1a pour signifier offense ou crime ;
cette phrase ne veut pas dire que ’offense ou le crime
doit étre défini par une loi du Canada, comme on le
prétend, pour qu’il y ait juridiction ; elle dit aum con-
traire qu'il suffit que le commitment soit en vertu d'un
acte du parlement du Canada pour qu’il y ait lien
d’exercer la juridiction ; pourvu que ce soit dans une
cause criminelle.
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1886 Cela me parait d’antant plus certain que le juge n'a
Inre que le pouvoir de s'enquérir de la légalité du commit-
Ré’:fi‘“ ment et qu'il n’a pas le droit de faire le procés du péti-
Serovre. tionnaire dans un habeas corpus, pour le crime ou
Fournier J.'offense qui a amené son incarcération. Evidemment
— cette cause a &té conduite d’aprés les statuts du Canada.
L’indictement porté contre le condamné est dans les

termes du statut 32-33 Vict, ch. 29, ainsi qu’il suit :

British Columbia.
To wit :

The Jurors for Our Lady the Queen upon their oath present that
Robert E, Sproule on the first day of June in the year of Our Lord
one thousand eight hundred and eighty-five feloniously wilfully and
of his malice aforethought did kill and murder one Thomas Hammill
against the peace of Our Lady the Queen, her Crown and dignity.

Les seules différences entre cette forme et celle donnée
par le statut, sont 1° qu’on y a ajouté les mots “ contre la
paix de Noire Souveraine Dame la Reine, sa couronne
et sa dignité,” qui ne se trouvent pas dans celle du
statut ; la deuxieme, qui est plus grave, est qu’on a omis
d’indiquer le comté, ou le district ou l'offense a été
commise. Quoiqu’il soit encore d'usage, de conclure
les indictements d’aprés la loi commune par les mots
“ contre la paix de Notre Souveraine Dame la Reine, sa
couronne et sa dignité,” et de conclure les indictements
pour offenses contre les statuts par la formule “ contre
la forme du statut en tel cas fait et pourvu et contre la
paix de Notre Souveraine Dame la Reine, sa couronne
et sa dignité,” cela n’est cependant pas reconnu néces-
saire depuis la passation du statut 14 et 15 Vict. ch.
100 sec. 24. L’addition des mots “ contre la paix,” etc.,
n’indique pas une intention de procéder conformément
a la loi commune puisque la forme de I'indictement est
celle donnée par le statut en vertu de la section 27 du
ch. 29, 82-38 Vict.

Le changement de venwe, qui est un des principaux
moyens sur lesquels s’est appuyé ’honorable juge pour
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accorder I'habeas corpus, a eu lien en vertu du méme
statut, sec 11, comme le fait voir le record de la cour
Supréme de la Colombie. Ce n'est qu'en vertu de cette
section que la cour siégeant a Victoria a pu acquérir
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juridiction pour faire le procés du condamné, qui sans Fournier J.

-cela efit di le subir dans le District de Kootenay ou
Poffense a été commise. C’est uniquement en vertu de
ce statut que la cour a pu acquérir la juridiction néces-
saire pour faire le procés du condamné.

" Le chatiment infligé par les sec. 1 et 2, de la 82-33 Vic.
ch. 20, est celui qui a été prononcé contre le condamné.
Comment peut-on dire aprés cela que cette cause n’est
pas “eriminl case under an Act of Parliament of Canada”
quand tout le procés a eu lien en vertu du c. 29, de 82-
83 Vic?

L’honorable juge avait certainement le droit de
s'enquérir si le condamné était détenun en vertu d’un
ordre légal d'une cour compétente. Il n’a en cela
assumé aucune juridiction, mais n’a fait qu’exercer celle
que lui confére le statut. Je n’examinerai pas le mérite
des questions qu’il a décidées par ses deux ordres, car
je suis persuadé que je n'ai aucun droit de siéger en
révision ou en appel de ces ordres. Il est vrai que par
ses jugements, I'honorable juge se trouve avoir prati-
quemment renversé la sentence prononcée contre le

condamné, ainsi que le jugement de la cour d’erreur

confirmant unanimement cette sentence. Cette consé-
quence, quoi que grave, n’est pas comme on I’a repré-

sentée, une anomalie qui renverserait ’ordre judiciaire,

si cette cour ne mettait pas & néant les ordres de 1’ho-
norable juge. Ce serait smivant moi une bien plus
grande anomalie et un danger beaucoup plus grand, si
dans une caunse ou un malheureux lutte pour sauver sa
vie on voyait une cour exercer une juridiction qui ne
lui appartient pas.

Le jugement de ’honorable juge Henry doit subsister
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tant qu'il n’aura pas été mis de cété par une cour com-
pétente, et celle-ci suivant rmoi ne l'est pas, comme je
crois 'avoir démontré. Si cette cour n’a pas le pouvoir
d’intervenir, il y en a une autre qui a une juridiction
incontestable dans cette affaire, c’est le Conseil privé de
Sa Majesté. (’est la qu'on eut di s’adresser de suite
au lieu de venir devant une cour dont les avocats de la
couronne eux-méme ont contesté la juridiction. Chose
extraordinaire, tout en nous demandant d’annuler les
ordres em question, les savants conseils de la couronne
ont en méme temps essayé de démontrer que la clause
51 était inconstitutionnelle ; mais cette prétention n’a
pas été mieux établie que celle du droit de la cour de
siéger en appel des ordres en question. ‘

Je ne crois pas devoir entrer dans I'examen de la
question de constitutionalité de la section 51; car la
Cour Supréme a plusieurs fois déja exprimé l'opinion
quelle ne déciderait pas des questions de ce genre, si
le litige pouvait étre jugé sans cela. Comme je suis
d’opinion que la cour n’a aucun droit de reviser les
jugements de I’honorable juge Henry, je m’abstiendrai
pour cette raison de considérer la question de constitu-
tionalité.

Jai déja fait remarquer que les savants conseils de la
couronne n'ont pu établir la proposition que la mise en

‘liberté ordonnée par un juge sur habeas corpus est

sujette 4 un appel a la cour dont ce juge forme partie.
I1 s’en suit que les ordres en question doivent subsister
tant qu’ils n’auront pas été mis de c6té par une cour com-
pétente. Il en est de méme en matiére civile, et le
principe doit, je crois, étre observé pour les ordres sur
habeas corpus comme il l'est dans les causes civiles. Je
citerai a 'appui de cette proposition une cause civile
dans laquelle ce principe a été soutenu par 'opinion de
juges éminents.
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Ex parte Bryant, in re Padstow, Total Loss and Collision. Ass, 1886
Co. (1), 17:;;

If a court in assumed exercise of a jurisdiction belonging to it Ropgar
makes an order which, under the particular circumstances of the Evaw
cage, is beyond that jurisdiction, the order must, until it be dis- SPROULE.
charged, be treated as a subsisting order, and can only be discharged Fou.x-'—n;r J.

upon an appeal. —e
Le juge Brett fait a ce sujet les observations suivantes

qui sont parfaitement applicables & cette cause. (2)

% That order was the order of a superior court which superior
court has jurisdiction, under a certain given state of fact, to make
a winding up order, and if there has been a mistake made in the
particular case, and not the assumption of a jurisdietion which the
court has not, I should be inclined to say that this order could never
have been treated, as long ag it existed, either by the court that
made it or by any other court, as a nullity, and that the only way of
getting rid of it was by appeal. The case, therefore, is one of
appeal, rather than ot jurisdiction. It is an erroneous judgment if
erroneous at all.”

D’aprés cette autorité, si I'honorable juge Henry a
fait une erreur en ordonnant la mise en liberté du con-
damné, en exercant une juridiction qui lui appartenait
clairement —celle de s'enquérir des causes du commit-
ment—pourvu quwil n’ait pas assumé une juridiction
qui ne lni appartenait pas, son ordre ne peut étre traité
comme une nullité absolue, ni par lui-méme ni par au-
cune autre cour L’appel privé est le seul moyen de

faire annuler cet ordre. Jessell, M.R, a exprimé la
méme opinion dans cette cause (8). .

Assuming for the present that the association was an unlawful one,
and that the court had no jurisdiction to make the order, is the
proper mode of getting rid of that order to appesal against it? I
think it is. I think an order by a Court of competent jurisdiction,
which has authority to decide as to its own competency when that
order is made, must be taken to be a decision by the Court that it
has jurisdiction to make the order, and consequently you may
appeal from it on the ground that there is error in the order, the
Court having in fact no jurisdiction to make it.

Ces autorités me confirment dans I'opinion que les

(1) 51. L.J. Eq. N, 8. p. 344. (2) P. 350,

(3) P. 348,
18
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ordres de I’honorable juge Henry doivent subsister jus-
qua ce qu'ils aient été annulés sur un appel i une
cour compétente Celle qui a ce pouvoir est I’hono-
rable Conseil privé de Sa Majesté et non la cour Su-

Fournier J.Préme qui n’a aucune juridiction dans le cas actuel.

La motion devrait étre rejetée.

Henry J.—This matter came before the court in
special session convened by our learned Chief Justice
on an application made by the attorney general of
British Columbia to consider a motion to be made on
the part of the Crown to quash a writ of habeas corpus
ad subjiciendum, directed to the sheriff of Vancouver
Island, British Columbia, to bring before me the body
of the prisoner with the cause of his detention, and,
also, to set aside an order by me for his discharge sub-
sequently made.

I think it very doubtful if the learned Chief Justice
had any jurisdiction to convene the court, as the
power to call a special session of this court is, I
think, only for the purpose of exercising jurisdiction .
as prescribed by the Act. When the matter came
before me under the alternative order nisi made
by me, I arrived at the conclusion that on two
grounds there was an absence of jurisdiction in the
tribunal by which the prisoner was tried, and that he
was therefore entitled to be discharged. Iadopted one
of two alternative means that I considered available
for that purpose and caused a writ of habeas corpus to
be issued to bring the prisoner before me. This not
having been obeyed for several weeks or, in my opinion,
properly returned, I made the order for the discharge
of the prisoner which is now sought to be set aside.

" A copy of the record was annexed to the affidavits
read on behalf of the prisoner when the original order
avas applied for, and an authenticated, copy of it was
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returned by the sheriff in whose custody the prisoner
then was, and still is. By the record so produced it
was shown that the trial of the prisoner was conducted
by one of the learned judges of the Court of Queen’s
Bench of British Columbia, authorized, as it appeared
by the record, only by a commission of oyer and
termiuer and general gaol delivery issued by the Lieut-
enant Governor of British Columbia, and it appeared
also by affidavits, uncontradicted, that the order for
the change of venue set out in the record was made
after the trial and conviction of the prisoner. In my
judgment on the hearing for the reasons given in it, I
stated that, in my opinion, there was no jurisdiction to
try the prisoner at Victoria, and that the Lieutenant
Governor had not the right to issue such a commission.

It is contended that under the circumstances as shown
by the record I had no jurisdiction to make the original
order or the subsequent one, or to allow the issue of the
writ. If I was wrong as to all, another important ques-
tion necessarily arises: Has this court the power to deal
at all with the subject matter? It is not contendec
that the court has any appellate jurisdiction, but it is
contended that inasmuch as the writ was technically
that of the court, the court therefore can quash it as
improvident on the ground of my want of jurisdictios:.
On the argument of the first order before me my juris-
diction to deal with the subject-matter was referred to
on behalf of the crown, but was not in fact objected to,
‘and no question as to it was taken or argued, but the
whole argument took place on the objections raised to
the jurisdiction of the court before which the prisoner
was tried and convicted. The case then before me was
argued for two days and determined upon points which
did not involve a question as to my jurisdiction, and is
it not now too late to question it 2 It is, however, now
contended on the part of the crown that the court hss

6% ) :
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1836  therightto quash the writ as having been improvidently
Inve issued because of the want of jurisdiction on my part.
Rﬁ:ﬁ;’” It should not be forgotten that the matter was before
SerouLe. me under the first order, and that had I then made an
HE J.order for the discharge, as by the practice of the Queen’s
= Bench, in England, I might have done, no one has so
far said that this court has any jurisdiction to question
the validity of it, but it is claimed that as the writ of
habeas corpus intervened the court has the right not
only to deal with that but also the final order for the
discharge of the prisoner. I am quite ready to admit
that if the last mentioned order was founded on the
writ, and that the writ was necessary to sustain the
order, the latter must fail if its source fails, but here the
order was quite independent of the writ, and if valid,
cannot be affected by any jurisdiction this court might
undertake to assert as to the writ. To affect the final
order for discharge, the mere assumption of power to
deal with the writ does not, in my opinion, confer
authority to deal with the order. I have searched in
vain to find a dase or authority that will sustain the
proposition that where a judge has a general authority
to issue a writ of habeas corpus, and having considered
and dealt with the question of the commitment and
detention of a prisoner, the court has quashed the writ
as improvident. Crawford’'s Case (1) has been referred
to but in that case the habeas corpus required the
“prisoner to be brought before the court and cause to be
shown before it. In that case the prisoner was com-
mitted by the Court of Chancery, in the Isle of Mann,
for contempt, and the court held the committal valid,
and being so the cause shown was therefore sufficient.

Erle J. said:
Taking this, then, as an ordinary case of an application fot a habeas
gorpus, we are to see whether there has been a lawful order of a

gompetent tribunal.
(1) 13 Q, B, 613.
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I may say that when considering the matter of 1,8.,83

cause shown against my first order, I felt it to be my RIn re
duty to see whether there has been *‘a lawful order of “Boar
a competent tribunal” In Crawford’s Case the court SPBOULE.
had in itself original jurisdiction and also by the writ. Henry J.
This court has no original jurisdiction and the writ, if
it had commanded the prisoner to be brought before i,
would have been void. ‘

The right to legislate in respect of this court is given
to the Parliament of Canada by section 101 of the
British North America Act, 1867 :—

The Parliament of Canada may, notwithstanding anything in the
Act, from time to time provide for the constitution, maintenance and
organization of a general court of appeal for Canada and for the

establishment of any additional court for the better administration
of the laws of Canada.

The Supreme and Exchequer Court Act of Canada, .
1875, section 15, provides that:

The Supreme Court shall have, hold and exercise an appellate,
civil and criminal jurisdiction within and without the Dominion of
Canada.

Sec. 23 provides:

An appeal shall lie to the Supreme Court in any case of proceed-
ings for or upon a writ of habeas corpus not arising out of a eriminal
charge. * * *

Sec. 51:
Any judge of the Supreme Court shall have concurrent jurisdic-
tion with the courts or judges of the several provinces to izsue the
* writ of habeas corpus ad subjiciendum for the purpose of an inquiry
into the cause of commitment in any criminal case under any act of
the Parliament of Canada. * * * Andifthe judge shall refuse
the writ or remand the prisoner, an appeal ghall lie to the court.
By the latter section the appeal is only given to the
prisoner, and by the 28rd section an appeal in a matter
arising out of a criminal chargeis excepted. Consider-
ing together those two sections the conclusion is
irresistible that there is no appeal on the part of the
crown in a criminal case, and still an opposite opinion
has been expressed. It will be seen that the jurisdic-
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Tnve this court is concurrent, not only with the jurisdiction
BOBERT  of the individnal judges of the several provinces, but
Serovre. concurrent with the jurisdiction of the courts. If the
Henry J. judge has the jurisdiction of the courts in the several

— provinces, why should he not have power to issue an

attachment for contempt. I conclude therefore that
the jurisdiction of a judge of this court is wholly
unconnected with his position as a member of the
appeal court of the Dominion. Itis a jurisdiction given
to the judge to be exercised as in a matter wholly uncon-
nected with the functions of the appeal court. To the
judge who acts in a habeas corpus case is given a juris-
diction which gives him the power of a court in any of
the provinces, and unless an appeal is specially pro-
vided for to this court I fail to see how it can interfere
with the judicial acts of the judge, any more than it
could with the decision of one of the courts in the
provinces. Our statutes provide that the cases of con-
tested elections shall be tried by a judge of one of the
superior courts in the provinces. The writ under the
seal of the court is issued. There is no appeal to the
court of which the judge is a member, but to this court.
Suppose in a case decided by the judge, the court of
which he was a member was moved to quash the writ
and reverse the judgment given by him, could it be
successfully contended that the court would have
power to do s0? The judge is authorized to use the
process of the court in the exercise of a special jurisdie-
tion. The writ was tested in the usual way and has the
seal of the court affixed to it, but it is in connection
with a matter beyond the jurisdiction of the court.
The court as such has no jurisdiction and none is given
by statute. How, then, can the mere use of the writ
give any jurisdiction to the court to reverse what the
judge may decree? Ttis a writ giving a jurisdiction to
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a judge that the court as such could not exercise. The
court has not the power to order the issue of the writ
or prevent its issue. The law gives the judge the
whole jurisdiction and enables him and him only to
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deal with it. In Valinv. Langlois (1) the Privy Council Henry J.

held that:

The Parliament of the Dominion of Canada has power to impose
new duties upon existing provincial courts, and give them power as
to matters coming within the classes of subjects over which the
Dominion Parliament has jurisdiction.

In addition to the appellate jurisdiction of the court,
the statute provides that any one of the judges may
use Her Majesty’s writ of habeas corpus when in his
judgment—not that of the court—a proper occasion is
presented. It is true, the writ in this case is issued as
the writ of the court and bearing its seal, but it was so
issued on my part and specially allowed by and
signed by me. The statute gave me the right to
do that which the court could not do or prevent, and
whence then comes the right of the court to say that I
exceeded my jurisdiction ? It may have been wrong for
me to issue the writ, but in doing so I respectfully sub-
mit that the court has not the right to say so or to
reverse my judgment. It has been excitedly said that
it would be monstrous that one judge, by means of a
habeas corpus, should control the final decision of a
capital case by a court. The consequences, we were
told, would be most serious. My answer to that is that
if the power exists in regard to the jurisdiction to make
use of the writ of habeas corpus, to inquire into the
existence of jurisdiction, to try and convict a prisoner,
it has existed for centuries in England and for a great
many years in the United States of America, and we
have yet to hear a reason to induce the conclusion that

the power is a dangerous one. We have to assaume that, -

when Parliament intrusted the exercise of the power of
(1) 5 Apyp. Cas. 115,

a
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dealing with cases of habeas corpus to the judges of the
highest court in the Dominion, it was not ignorant of
the power of the courts and judges in England and in
this country, and fully expected that the judges of this
court would deal s properly with such cases as, at all
events, the judges of subordinate courts. If however,
I, or any of my learned colleagues, should happen to
err in any case we cannot found the jurisdiction of this
court upon the regrets or fears of some of its members.
In a case of doubtful jurisdiction, in the humanity of
the law, it might be by some, and I trust the larger
number, considered better that the jurisdiction should
be assumed than that a life of a human being should
be sacrificed when there was no doubt in the mind of
the judge that he had been illegally convicted. Better
than, I think, for this court to assume a jurisdiction to
prevent that being done. I don’t, however, intend to
convey the impression that I felt any doubt of my juris-
diction over the subject matter or of the conclusions
at which I arrived. It was established satisfactorily
before me, and admitted by the counsel for the Crown,
that the order for the change of venue set out in the
record was not made until after the trial and conviction
of the prisoner, and that the learned judge, who presided
at the trial, had so presided solely by the authority of a
commission from the Lieutenant Gtovernor. Since the

* argument before me a proclamation to bring into opera-

tion a statute of British Columbia dispensing with the
necessity for commissions of oyer and terminer and
general gaol delivery by which the statnte was in force,
at and before the trial of the prisoner, has been brought
to our notice. Had it been notified to me I would then
have had to consider the question of the right of the
legislature of British Columbia to pass such an act since
the incorporation of that Province as a part of Canada,
affecting as it did, a prerogative right of the crown. If
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it had not then the case was not altered. The question
of jurisdiction to pass that statute would admit of an
important and exhaustive argument. That argument
must have been had before me and should I have, im-
properly even, decided that the act was ultra vires, and
that a majority of this court should think that my
decision was wrong, would that be sufficient to authorize
the court to assume jurisdiction and to decide that
because of an error of judgment on my part I had
improperly exercised jurisdiction? In a case of
habeas corpus before the court in British Columbia,
referred to in my first judgment, the Chief Justice of
that court decided that the act was wltra vires. I must
contend that if it was at all a question legitimately
before me for decision the writ cannot be dealt with at
all, much less quashed by this court. On the face of
the return the defect of jurisdiction appeared and how
can the question of my jurisdiction be affected when
exercised in May last by something now for the first
time shown. The court should now say to the crown
“ according to the showing before the judge he had
“ jurisdiction when he decided the case and his decision
“ cannot be affected by new matters shown before this
“court.” I differ then with the conclusion of one or
more of my learned colleagnes, when assuming the right
of this court to decide as to my jurisdiction to issue the
writ, upon evidence for the first time given at the present
argument. The question as to my jurisdiction, as far
as that question affects our decision, must, I submit, be
determined on the facts and evidence before me, and not
upon any new facts shown. Were it a case of appeal
with permission to adduce further evidence the case
would be very different. The affidavit upon which
the motion before us was made show the fact of the
introduction of the further evidence in question.
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It has been asserted that a judge of this court has no
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more power in a habeas corpus case than a judge of a -
provincial court, and that as the last named court has-
jurisdiction to deal with its own writ, this court has
the same power. To that I answer, first, that under
the provisions of the statute a judge of this court has
the tull power of a provincial court, and the two cases
are not in that respect parallel ; and, secondly, that a
provincial court has original jurisdiction over the sub-
ject-matter which this court has not. We are told
again that the statute is wifra vires of the Dominion
Parliament—if it be so, it must be so pronounced by a
court of competent jurisdiction, and the mere fact of its
being so cannot give power to any court otherwise
without jurisdiction to so declare it—and how can a
mere court of appeal, constituted as this court is, go out
of and beyond the jurisdiction prescribed by the
statutes creating it.

Again it is said that the power given to a judge of
this court being limited to “an inquiry into the cause
“ of commitment in any criminal case under any act of
“ the Parliament of Canada,” I had no jurisdiction. This
provision may read two ways, that is, it may have been
meant to apply to the commitment only in a criminal
case—the commitment being “under any act of the
Parliament of Canada,” or it may also be construed to
apply only to cases where the offence was created by
an act of the Parliament of Canada. The latter con-
struction has been asserted to be the correct one, but I
cannot so read the provision. The true grammatical,
and, as I think, the sensible and proper construction is,
that it applies solely to the commitmentunder an act—
the inquiry is to be in reference to the commitment,
and the true construction, I think, may by a slight
change in the position of the words be given thus, “for
the purpose of an inquiry, in any criminal case, into the
cause of commitment under any act of the Parliament
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of Canada,” or the provision may be construed by read-
ing the words “ in any criminal case” as if found at the
end of the provision. The inquiry is certainly to e as
to the commitment, and [ think the words “in any
criminal case” were inserted to limit it to criminal
cases as distinguished from civil. I am the more ready
to adopt that construction, not being able to find or
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imagine any reason for attributing to Parliament the -

intention to limit the jurisdiction of a judge of this
court, as the construction contended for would do, when
the jurisdiction of the judges of the provincial courts is
not so limited. No such reason has been advanced and
I do not think any can be found, more especially when
we reflect that the power otherwise given to a judge of
this conrt transcends that of the judges of the provincial
courts. Thai the commitment of the prisoner was
under the acts of the Parliament ot Canada will scarcely
be denied, and it has not been. The arrest and commit-
ment of persons charged with crime are provided for by
statute, as well asthe venue and all proceedingson indict-
ments. The form of the indictment is given, and sec. 27
of cap. 27, 82 and 33 Vic. provides for the sufficiency of
indictments, when according to the form given in the
schedule to the act. Admitting, however, that my con-
struction when dealing with the case was wrong, how
can my judgment be reversed by any court not having
original or other jurisdiction, or the writ issued by me
quashed by any such court? The fearful consequences
that we have been told likely to arise from the exercise
of the jurisdiction by judges, such as has been done by
me in this case, if not prevented, has been alleged as a
reason why this court should interpose, and not only
should interpose but give it authority to do so, if none
previously existed. I cannot subscribe to any such
doctrine. If the administration of the law is defective
it is for the legislature, who imposed the duties on
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judges of this court and gave them jurisdiction, to inter-
pose. I am of the opinion that it is the duty of the
court to declare the law such as it is. If it be defective
we may sincerely regret it, but because we do so we
cannot alter it whatever the results may be. Iknow
of no jurisdiction that can be assumed under any cir-
cumstances from what has been called a necessity aris-
ing in the minds of those using it for what they may
deem the proper decision of any case civil or criminal.
This court is the creature of legislative enactments giv-
ing it a limited jurisdiction, and specially providing for
the cases over which jurisdiction is given to it, and it
cannot go beyond it. We must assume that the parlia-
ment when giving power in habeas corpus cases to the
judges of this court, was of the opinion that they
might possibly exercise the jurisdiction properly, and
therefore, not only did not provide for an appeal on
the part of the Crown, but expressly provided against
any. For this court to assume jurisdiction in any way
is, in my opinion, going in the face of the statute.
Besides, parliament in its wisdom, by an amendment
to the act, withdrew from the court the original and
appellate jurisdiction conferred upon it and the judges
in habeas corpus cases 1n matters arising out of any
claim for extradition, but in doing so did not change
or limit the powers of the judges in other matters.
In reference then to the claim to exercise jurisdic-
tion by this court from necessity, I may remind
those who make that claim that the decision of
the judge is not final, but may be controlled by
Her Majesty the Queen by judgment of Her Privy
Council.

As touching the right of this court to interfere in
this cise by a summary proceeding to set aside my
orders I will refer to the case in re the Padstow Total
Loss and Collision Association (Limited) ex parte



VOL. XII] SUPREME COURT OF CANADA.

Bryant (1). The court in that case decided on an
appeal to discharge an order for winding up the asso-
ciation made by Malins V. C., 1880, that :

If a court acting in assumed jurisdiction belonging to it makes an
order which, under the particular circumstances of the case, is
beyond that jurisdiction, the order must, until it be discharged, be
treated as a subsisting order and can only be discharged upon an
appeal.

In that case Jessel M.R. said :

Assuming for the present that the association was an unlawful
one and that the court has no jurisdiction to make the order, is the
proper mode of getting rid of that order §jto appeal against it? I
think it is. I think an order by a court of competent jurisdiction,
which has authority to decide as to its own competency when that
order was made must be taken to be a decision by the court that it
had jurisdiction to make the order and consequently you may
appeal from it on the ground that there is error in the‘order, the
court having in fact no jurisdiction to make it.

Brett L.J. said :

That order was the order of a superior court, which superior
court hag jurisdiction, under a given state of facts, to make a wind-
ing up order; and if there has been a mistake made in the parti-
cular case and not in the assumption of a jurisdiction which the court
had not, I should be inclined to say that the order could never have
been treated, as long as it existed either by the court that made it
or by any other court, as a nullity, and that the only way of getting
rid of it was by appeal. The case, therefore is one of appeal rather
than jurisdiction. It is an erroneous judgment, if erroneous at all.

In the case now under consideration, I, as one of
the judges of the highest court in the Dominion, was
clothed with the jurisdiction in cases of habeas corpus,
possessed not only by the judges individually, but of
the courts in several provinces. I had therefore a gen-
eral power to deal with all cases in which application
was made to me to inquire into the commitment of
prisoners and my first inquiry would be as to my juris-
diction. IfI found I had none I would refuse the writ
or an order to show cause why the prisoner should not
be discharged. If, on the contrary, I decided in favor

(1) 51 L.J. Eq. N. 8. 344,

2381
1886
s 4
In re
RoBERT

Evaw
SPROULE.

Henry J.



238
1886

In re
RoBERT
Evan
SPROULE.
Henry J.

SUPREME COURT OF CANADA. [VOL. XIL

of my jurisdiction the prisoner would obtain by the
proper legal means the benefit of that decision. IfI
improperly refused to issue the writ or to discharge the
prisoner the statute provided for an appeal by the
prisoner to this court. 'Was not, therefore, the position
T occupied precisely similar to that of the eourt in the
case just referred to, in which it was expressly decided
that the order could not be treated as a nullity either
by the court that made it or any other court, and that
the only way to get rid of it was by appeal? I can
discover no distinction between that case and this one,
nor do I think that any can be found by any one else
who has a sound legal mind and judgment. If such
a doctrine be sound as respects a court of unques-
tioned jurisdiction over the subject-matter, it can-
not be unsound as respects a court which has it not.
I don’t wish it to be thought by any one that I have
any objection to a controlling power in this court in
cases like the present, but I have felt under the obliga-
tion of ascertaining and deciding upon the contention
thatithas. Ihave endeavored, and Itrust successfully,
to consider the matter before us in the same way I
would bhave considered it my duty to do had the
circumstances arisen before any other judge of this
court, and in that spirit have arrived at the conclusion
that this cour thas not, and was not intended by Parlia-
ment to have, any such right or power as that contended
for, and cannot aid those who are ready to assume a
jurisdiction that does not exisi, unless, indeed, revealed
by some mysterious nebulous agency invisible to the
eyes of ordinary mortals.

For my reasons as to other points taken and debated
during the argument I must refer to my two previous
judgments in this case.

The argument before the court in this case took place
in the absence of the prisoner. He was served with a
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notice to show cause why the writ should not be
quashed and my order for his discharge set aside. He
had the decision of a judge of this court that he was
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entitled to his discharge and an order to give effect to Serovr.
it. The crown seeks, while he is confined in gaol at genry J.

Victoria, to quash the writ of habeas corpus and set
aside the order, which if valid, which I claim it to have
been till legally set aside, entitled him to his discharge.
He is required by the notice to show cause when it is
physically impossible for him to do in his own proper
person. If a prisoner so confined is in poverty and
unable to employ counsel the question of his life or
death must be considered and determined ex parte. If
the' same motion was made without notice to the
prisoner I should think no court would hear it, and is
it not substantially the same thing and the giving of
the notice a mere form if the prisoner cannot do
what the notice is intended to prepare him for doing ?
I think every principle of justice that requires that
every one shall be heard when his rights civil or
criminal are to be effected should govern in such cases.
His counsel objected to appear until the court decided
upon the objection raised as to the absence of the
prisoner. It was subsequently arranged that the argu-
ment should proceed subject to the objection to be dealt
-with by the court. In answer to the objection the

want of jurisdiction of the court to issue a writ of

habeas corpus is suggested and the want of that juris-
diction is another reason why the court should not take
upon itself the right to entertain the motion made. I
think that under no circumstances should such a motion
be entertained in the absence of the prisoner, unless by
his own consent. For the reasons I have now given
and those to be found in my previous judgments,
before referred to, I am of opinion the motion should
be refused.

—
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TASOHEREAU J.—On the constitutionality of section
51 of the Supreme Court Act, which confers on the
judges of this court the power to issue writs of habeas
corpus, 1 have always entertained grave doubts. [ will
refrain, however, from determining this question in the
present case, as, in the view I take of it, the writ now
under our consideration cannot be held to have issued
under that section of the Act. This said section enacts
that any judge of this court has concurrent jurisdiction
to issue the writ of habeas corpus, for the purpose of an
enquiry into the cause of commitment, in any criminal
case under any act of the Parliament of Canada. Now,
murder is not a crime nor a criminal case, under or in
virtue of any act of the Parliament of Canada It is
clear that parliament did not intend to confer on the
judges of this court power to issue the writ of habeas
corpus in all criminal cases whatsoever, otherwise they
would not have added the words “under any act of the
Parliament of Canada.” These words constitute a restric-
tion, a limitation of the right to issue the writ, which
we cannot overlook without grasping at a jurisdiction
not intended to be conferred by the statute. It has been
argued that because the proceedings in all criminal
cases are taken under the Procedure Act of 1869, this
makes any criminal case, according to the terms of this
section 51, a criminal case under an Act of the Parlia-
ment of Canada, but this contention, it seems to me, is
against the very words of the section The procedure
in all criminal cases must be under the Procedure Act
of 1869,s0 that the words “under any act of the Parlia-
ment of Canada,” weuld be a surplusage and would
have no meaning, if they were so interpreted. This
interpretation would strike out these words, and this
cannot be done. It would be legislation under the
guise of interpretation. Then, how can murder be said
to be a criminal case under the Procedure Act of 1869 2
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We say a crime or a criminal case, for instance, under
the Forgery Act, or under the Malicious Injuries to
Property Act, or the Larceny Act, or a crime or a
criminal case under the common law, but how can it
be said that murder is a crime, or that the trial for mur-
der is acriminal case under the Procedure Act of 18692
Neither can it be contended, as has been attempted,
that if a priscner is committed by a magistrate, under 32
and 33 Vic. ch. 30 (D.), this constitutes a case which
under this section 51 gives us the right to issue a writ of
habeas corpus. This would be reading the section as
saying *into the cause of commitment under any act
of the Parliament of Canada,” omitting the words “in
any criminal case,” or it would be contending that
murder is a criminal case under the act respecting
Justices of the Peace as regards indictable offences.
We must consequently hold that the writ in this
case did not issue under this section 51 of the Supreme
Court Act. There was then under that Act no power,
no jurisdiction whatever, to issue it. The judges of
this court, and this court itselt, have no other powers
than those expressly conferred upon them by the
statute. Their powers are exclusively statutory, and
that this court is constituted a court of common law
and equity must, in conjunction with the British North
America Act, be held to apply only to the appellate
jurisdiction of the court, not to any original jurisdiction
which parliament did not, and could not, confer upon it.
It has been contended that this section 51 should be
interpreted as constituting each of the judges a separate
court, established with original jurisdiction in virtue
of section 101 of the British North America Act for the
better administration of the laws of Canada, or in other
words that six courts have been so established. This
contention seems to me untenable. By its very first

section only two courts are established by the act,
16
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“The Supreme Court and the Exchequer Court,” not
eight ag this proposition would assert.
It being clear then that the writ of this court has

Serouis. been issued without authority, it must necessarily fol-
Faschereau 10W that we have jurisdiction to quash it. It would
J.

be an extraordinary state of things if this court had not
the power of supervision over its own writs. It is not
a case of appeal. Where, as here, a judge having a
limited jurisdiction exercises a jurisdiction which does
not belong to him, his decision, or his acts, amount to
nothing and do not create any necessity for an appeal.
Attorney General v. Hotham (1). A proceeding so taken
is a complete nullity, a nullity of nor esse. As we say
in civil law, defectus potestatis nullitas nullitatum, and
a writ so issmed without jurisdiction should not be
obeyed.

On the merits of the case I have very little to add to
what has been said by his Lordship the Chief Justice,
with whom I entirely concnr on all points. First, as
to the presence of the prisoner. In the view I take of
the case it is evident that we would have no jurisdiction
to order the prisoner to be brought here. To do so would
be in direct contravention of the principle I hold to rule
the case. As to the injustice and hardship that the
absence of a prisoner, as it has been argued, might entail
in such cases, we must take it for granted that each
court, in each particular case, will always see that a
prisoner suffers no injustice. Then it must be borne in
mind that on criminal appeals to the Privy Council
the prisoner is never present. On criminal appeals
before the Court of Crown cases reserved, likewise, the
prisoner is never present. And the court hears the
case whether the prisoner is defended by counsel or
not. Reg. v. Child (2); Reg. v. Daynes (3); Reg.v.

(1) 3 Turn. & Russ. 219, (2) 12Cox 64,
(3) 12 Cox 514,
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Reeve (1); Reg. v. Rendall (2); Reg.v. Farrell (8) ; Reg. 1886
v. Greathead (4) ; Reg. v. Brown (5). Tn re
In this court also the presence of the prisoner has R]f]"l;ff;’
never been required in criminal appeals. Laliberte v. Serouin.
The Queen (6) ; Reg. v. Cunningham (7). Taschereau
On the question of the change of venue the record __J_
shows a perfectly valid and legal order. That this
record could be contradicted by affidavits is to me an.
untenable proposition. The records of a court are of such
high and supereminent authority that, as I read in 4
Stephen’s Comm. 260, their, truth is not to be ca@led
into question. For it is a settled maxim that nothing
shall be averred against a record, nor shall any plea or
even proof be admitted to the contrary. I refer alsoto
Hawkin’s Pleas of the Crown (8) and Rez. v. Carlile (9),
and to Chief Justice Wilson's remarks and cases cited
in re McKinnon (10).
Then if the plea of not guilty puts the order in ques-
tion for a change of venue in issue, as a matter of fact,
the verdict of the jury is conclusive, and the order must
be taken as having been duly proved. If not guilty
did not put it in issue, the question, in the absence of a
plea to the jurisdiction, is at an end. For the jurisdic-
tion in question here, it must not be lost sight of, is a
jurisdiction ratione personae only, not ratione materiae.
The court at Victoria had, in law, jurisdiction, not only
to try the crimes committed within its district, but
alsojall those the trial of which, under sec. 11 of the Pro-
cedure Act, had been transferred to it from any other
part of British Columbia. To say that a prisoner can-
not confer jurisdiction on a Court is true, when the
court is incompetent ratione materiae, but is not true

(1) 12 Cox 179. (6) 1 Can, 8.C. R. 117.
(2) 12 Cox 598, (7) Cassel’s Digest 107,
(3) 12 Cox 605. (8) Book 2 ch. 2 sec. 14,
4) 14 Cox 108. (9 2B. & Ad. 362,

(5) 15 Cox 199, 10) 2U. C. L. J., N. &, 327.
16} .
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when the incompetency is ratiome personae. The
prisoner, for instance, can himself ask the change of
venue, and then surely he submits to another jurisdic-
tion than his own. In fact, in the present case, all the
objections taken hereby the prisoner as to the jurisdiction
would be open to him, if he is right in his contentions,
even if the order changing the venue to Victoria had
been made at his own request and upon his own applica-
tion.

There are, besides, many other cases which the
court of Victoria has jurisdiction to try though the
offence has been committed outside its territorial juris-
diction. I allude to those crimes which can by statute
be tried at any place where the prisoner is apprehended
or in custody, as forgery, bigamy, perjury and various
others. Rex v. James (1); Reg. v. Smythies (2) Reg.
v. Whiley (3).

This section 11 of our Procedure Act is a new enact-
ment, so that no English cases absolutely in point can
be found. But its terms are so clear that there can be
no difficulty in working it. Paragraph two thereof enacts
in so many words that upon the order for the change
of venue being made all proceedings in the case shall
be had in the district where the venue has been trans-
ferred as *if the case had arisen or the offence been com-
mitted therein.” These words alone settle the question
raised by the prisoner.

I observe that, by the Act 87 Vic. ch. 42 sec. 5, it is
enacted that the Supreme Court of British Columbia,
and any court thereafter to be constituted by the legis-
lature of the said province and having the powers now
exercised by the said court, shall have power to hear,
try and determine, all treasons, felonies and indictable
offences whatsoever mentioned in any of the said acts

(1) 7C. & P. 553, (2 1 Den. C. C. 498,
: (3) 10. & K. 160,
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(the Criminal Acts of 1869) which may be committed in 1888

any part of the said province. In re
However, as this clause has not been mentioned Rﬁ:ﬁ"

before us I refrain from inquiring here how far it affects Srrourz.

or applies to this case. Tascherean
Coming to another point, I hold that it was a suffici-

ent answer to the rule to show cause, and, a fortiori, a

‘sufficient return to this writ that the prisoner was in

custody under the sentence of the court ot oyer and

terminer. Bethel's case (1); Gosset v. \Ho'ward (2);

re Suddis (8) ; Eight Report Criminal Law Commission-

ers (4). A contrary doctrine would entitle every con-

vict in any of our penitentiaries to be brought to Ottawa

on an affidavit that the court which tried him had no

Jjurisdiction (5). The court of oyer and terminer of

Victoria was the court competent, in this case, not only

to try the prisoner but also to determine its own juris-

diction and power to try him. It determined it by

assuming it. If it erred the only remedy the prisoner

had, after moving in arrest of judgment if he chose

to do so, there being no court of Crown cases reserved,

was a writ of error. Rex v. Seton (6); Rex v. Justices

of Yorkshire (7). Rightly or wrongly, there is no

appeal in criminal cases. The conviction before a

court of superior jurisdiction and its decision on

its own jurisdiction is, unless reversed on a writ

of error, or by the court of Crown cases reserved

if any exist, res judicata, and as such pro weritale

accepitur, as said by Lord Tenterden in Rez.

v. Carlile (8). The judge presiding at the trial may

refuse to reserve a case. The Attorney General may

refuse his fiat for a writ of error. But hard as this may

seem to be, the law is that in such a case the prisoner

(1) 1 Salk, 348. (5) See E. B. & E. 828.
(2) 10 Q. B. 411, (6) 7T. R. 878.
(3) 1 East 306. (7) TT.R. 467.

(4) P.195. (8) 2 B. & Ad. 362:

i
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1886  has no way of avoiding either the rulings of the court
- Znre or the verdict of the jury, or the sentence of the court,
ROBKRT  but by applying to the Orown. And I venture to say
Serovte. that if parliament ever attempts to change the law on
Taschorsan this matter and seeks to give a defendant in a criminal
j_’_ case the right to have a conviction against him reviewed,
it is not to a judge in chambers that this power will be

given. "

What would be the consequences if the proposition
enunciated in this case on the part of the prisoner were
sustained ? Purely and simply, it seems to me, that
any judge, whether of this court or of the Supreme
Court of British Columbia, would have the right to
liberate a prisoner on the ground of want of jurisdic-
tion in the court that tried him even after his convie-
tion has been affirmed either in the court of error, orin
this court, or in the Privy Council. Orthat when, asin
Reg. v. Goldsmith (1) for instance, the prisoner has con-
tended that the indictment disclosed no crime, and con-
sequently gave no jurisdiction to the court, a judge in
chambers who would adopt that view might discharge
the prisoner even after, not only the judge at the trial
but even the court of crown cases reserved, has held
the contrary. Or that when, as in Reg. v. Carr (2), the
very question reserved was as to the jurisdiction of the
court to try the prisoners, a judge on habeas corpus
might have liberated the prisoner, if the judge
presiding at the- trial had not reserved a case, or
even after the conviction was affirmed on a case
reserved. But I need not go out of the case now
under consideration to illustrate how untenable is
the position taken here on the part of the prisoner. A
writ of error was by him taken, and after argument the
conviction was affirmed by the full court of British
Columbisa, the judges being unanimous. If the judges

(1) 12 Cox 479, (2) 15 Cox 129,
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had not been unanimous the prisoner would have had Lsifi
an appeal to this court. But that not being so the judg-  In re
ment of the full court of British Columbia was final. Yet Foreet
the prisoner would contend that though this court, on Srroviz.
this very question of jurisdiction, cannot review the Tuschoresu
decision of the court of British Columbia, yet a judge,
either of this court or of British Columbia, sitting in
chambers has the power to reverse that judgment on
the very question of jurisdiction and to liberate the
prisoner. I say “either of this court or of the British
Columbia court” for the powers of the judges of this
court under section 51 of this Act, or under the common
law, if any exist, under one or the other, are concurrent
with the powers of any of the judges of British Columbia.
That means, as I read it, that if a judge of this court had
the power to issue this writ any judge in British Col-
umbia had the same power.

To these cases already cited may be added one from
the Province of Quebec, ex parte Plante (1). Inthat case
the prisoner had been sentenced to the penitentiary for
life, although fourteen years was the maximum fixed
by the statute; he applied for a writ of habeas corpus to
Chief Justice Bowen, but the learned judge refused to
discharge him on the ground that he could not, on a
writ of habeas corpus, act as a court of error and revise
the sentence of .the criminal court. I would also add
Reg. v. Smith (2), where Burns J. says: “That after
sentence pronounced, no remedy but the writ of error
is left to the prisoner;” and also Reg.v. Powell (8),
where it was held that the proper proceeding to reverse
a judgment of the Court of Quarter Sessions is by writ
of error, not by habeas corpus; also to the American case
of Grignon v. Astor (4).

On the question of whether an order to discharge the

(1) 6 L. C. R. 106. (3) 21 U. C. Q. B. 215,
(2) 10T. C. Q. B. 99. (4) 2 How. 319.



248
1886

A~
In re
RosErT
Evax
SPROULE.

Taschereau

SUPREME COURT OF CANADA. [VOL. XIIL

prisoner can issue without a writ being issued, or with-
out the prisoner being brought up, I have only to say
that if such a practice has ever existed it is, it seerms to
me, a loose and illegal one, and one which we should
not sanction. Under sections 53, 61 and 62 of 32 and
88 Vic. ch. 30, a prisoner may be aduitted to bail with-
out a writ of habeas corpus, but that cannot be extended
to a discharge sine die. ,

I have only one more remark to make It is as to the
well established rule that if a corpus delicti appears by
the depositions against a prisoner the judge should not
set him at liberty, however defective or irregular the
commitment might be. In the present case I may take
it for granted, after the verdict of the jury, that the
depositions against the prisoner charged him with one
of the most heinous crimes known to the law. Yet
were he to have the benefit of this order given by the
learned judge in chambers he would be set at large.
This was a necessary consequence of the granting of
this writ, as a certiorari to return the deposition could
not, under our statute, have been issued by the learned
judge, according to the decision of this court in the
Trepanier case. But this, it is evident, demonstrates
what serious consequences would follow the exercise of
the power, if it existed, by a single judge sitting in
chambers to assume the the functions of a court of error
and review the decisions of the superior courts of the
country even on a question of jurisdiction. The court
of oyer and terminer’s judgment in the case on the ques-
tion of its own jurisdiction, had it been distinctly raised
before it, would have been final and conclusive until
reversed by the court of error. The fact that the prisoner
did not raise any such objection before the court itself at
any time during or after the trial can surely not give
him the right to raise it afterward before a judge in
chambers.
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Different other grounds of error have been assigned 1886
by the prisener before the British Columbia court. But I re
we do not sit here in appeal from the decision of that %’sf;"'
court, and the objections there taken by the prisoner to Serouis. -
the proceedings of the court of oyer and terminer werersscherean
not grounds for a habeas corpus and are not now before 7
us. I may, however, notice the objection that no venue
whatsoever, as contended by the prisoner, is laid in the
indictment. Now, in fact, a venue islaid in the margin
thereof, according to section 15 of the Procedure Act.

If not a proper one, section 28 of the Procedure Act
covers that defect. Reg. v. O’Connor (1) and that class
of cases cannot now be followed. But moreover this is
a defect apparent on the face of the indictment, and one -
which clearly could have been amended Reg. v. Ash-
burton (2). So that by section 82 of the same act, the -
prisoner cannot now avail himself of that defect. The
analogous English clause says, “ Every formal defect.”

But ours says “ Every defect.” The section is as follows:

Section 32. Every objection to any indietment for any defect
apparent on the face thereof must be taken by demurrer or motion
to quash the indictment, before the defendant has pleaded and not
afterwards ; and every court before which any such objection is
taken may, if it be thought necessary, cause the indictment to be
forthwith amended in such particular by some officer of the court or
other person, and thereupon the frial shall proceed as if no such
defeet had appeared ; and no motion in arrest of judgment shall be
allowed for any defect in the indictment which might have been
taken advantage of by demurrer, or amended under the authority of
this Act.

See 3 Burns Justices of the Peace 33 (80th ed).

On the question of the proper constitution of the
court of oyer and terminer, and of the court of error,
I entirely agree with the Chief Justice, and for the
reasons by him given, that here also the prisoner’s con-
tentions are entirely unfounded.

I am of opinion that this application should be
) 5Q B. 16, @) 5Q. B.48,
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1886 allowed and that the writ of habeas corpus and the
Inve order to discharge the prisoner should be quashed and
R]g‘?fﬁ? sel aside.
Serovrr. ] am mnot sorry (I may say in fine) to have been able to
Taschereau Teach this conclusion, perfectly satisfied, as I am, that
the prisoner in this case has had a fair and legal trial.
I duly appreciate the highly beneficial character of the
writ of habeas corpus as one of the most effective safe-
guards of the liberty of the subject, but I cannot forget
that society has also its rights, and that the courts of the
country are bound to see that the writ is not taken
advantage of for the protection of felons and convicts.
Motion allowed. Writ of habeas corpus
quashed and the order and proceed-
tng's consequent thereon also set aside.
Sohcltor for the Crown : Aitorney General of Brilish
Columbia.
Solicitor for the prisoner: Theodore Davie.
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done as agent of companies or as principal—Injury to property ParkDALE.

by construetion of subway—Corporation a wrongdoer.

A speocial statute in Ontario (46 Vie. ch. 45) authorized the munici-
palities of the city of Toronto and the village of Parkdale,
jointly or separately, and the railway companies whose lines of
railway ran into the city of Toronto, to agree together for the
construction of railway subways; provision was made in the Act
for the issue of debentures to provide for the cost of the work,
and the by-law for the issue of such debentures was not required
to be-submitted to the ratepayers; there was also provision for
compensation to the owners of property injuriously affected by
such work, such compensation to be determined by arbitration
under the Municipal Act if not mutually agreed upon. The
municipalities not being able to a.;gree, Parkdale and the rail-
way companies entered into an agreement to have a subway
constructed at their joint expense, but under the direction of
the municipality and its engineer,and on the application of
Parkdale and the railway companies to the Privy Council of
Canada, purporting to be made under 46 Vie. ch. 24 (D.), an order
of the Privy Council was obtained authorizing the work to be
done according to the terms of such agreement. The munici-
pality of Parkdale then contracted with one G. for the construe-
tion of the subway, and a by-law fn'oviding for the raising of
Parkdale’s share of the cost of construction was submitted to,
and approved of by, the ratepayers of that municipality. In an
action by the owner of property injured by the work :

Held,—Per Ritchie C.J., Fournier and Henry JJ., that the work was
not done by the municipality under the special Act, nor merely
as agenh of the railway companies, and the municipality was
therefore liable as a wrongdoer.

Per Gwynne J.—That the work should be considered as having been
done under the special Act, and the plaintiffs were entitled to
compensation thereunder.

Per Taschereau J.—That the work was done by the municipality as
agent of the rajlway companies and it was therefore not liable.

A PPEAL from a decision of the Court of Appeal for
Ontario (1); reversing the judgment of the Divisional
Court (2); and of Wilson C.J. (8).

(1) 12 Ont. App. R. 393. 2 80.R. 59,
3) 70. R, 276.
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The material facts of the case are as follows.

By a special statute of the Ontario Legislature, 46
Vic. cap 45, authority was given to the councils of the
city of Toronto and the village of Parkdale, jointly or
separately, to construct certain railway subways, to
enter into agreements with any or all of the railway
companies whose tracks crossed the public streets lying
within the limits of the said city and village for the
construction of such subways, and to pass such by-laws
and make all such agreements as might be necessary
for the performance of the work; provision was made
for compensation to any person whose lands might be

~ injuriously affected by such construction, to be deter-

mined by arbitration under the Municipal Act if not
mutually agreed upon; and the respective councils
were authorized to issue debentures to provide for the
cost of the proposed subways and were not required to
submit to the rate-payers any by-law ordering said
debentures to issue.

The two councils not being able to agree as to the
mode of doing the work Parkdale and the said railway
companies entered into an agreement for the construc-
tion of a subway partly in Parkdale and partly in
Toronto, and obtained an order of the Privy Council of
Canada, under 46 Vic. cap. 24, based on a report of the
railway committee, authorizing the construction of
such subway under the said agreement.

The by-law of the council of Parkdale approving of
this agreement and providing for the issue of deben-
tures was submitted to, and ratified by, the rate-
payers, and a contract was entered into by the council
with one G. who proceeded to construct such subway.

Separate actions were brought by West and wife
and by Carroll and Dunspaugh against the corpora-
tions of Parkdale and Toronto for injury to their
respective properties by the lowering of the street
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under which such subway was made. The statement of
claim in each case alleged that the work was done
under the special Act and that the defendants had not
passed by-laws as thereby required, in consequence of
which the plaintiffs could not obtain compensation
under the Municipal Aect.

The defence raised by Parkdale was, that the work
was not done under the special statute, but was done
by the municipality as the agents of the railway com-
panies.

On the trial it was agreed that if the court should
find the defendants liable a reference might be had to
determine the amount of compensation.

The two suits were carried on and argued together,
and on the hearing before Wilson CJ., judgment was
given for the plaintiffs and an order for reference made.
Parkdale being ordered to pay the costs of the defendants,
the city of Toronto. This judgment was affirmed by
the Divisional Court but reversed by the Court of
Appeal. The defendants in both suits then appealed to
the Supreme Court of Canada, and an order was made
consolidating the two appeals

S. H. Blake QC. and Lash QOC. for the appellants
the Wests, and R. Suelling for the appellants Carroll
and Dunspaugh, contended that Parkdale could not be
considered agents of the companies ; that they entered
into the agreement with the contractor for the construc-
tion of the subway ; they agreed to bear an equal share
with each company of the cost of the work; and they
acted through as principals and not as agents. It was
also argued that the Privy Council could not authorize
this work, which would be an interference with pro-
vincial rights, and that there was no recourse against
the railways as no land had been taken.

The following authorities were cited in addition to
those mentioned in the previous reports. Bissell v. The
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Michigan Ry. Co. (1) ; Miners’ Ditch Co. v. Zellerbach
(2); Clegg v. Dearden (8); Bank of New South Wales
v. Owston (4) ; Barwickv. English Joint Stock Bank (5) ;
Pearsall v. Brierley Hill Local Board (6).

McGarthy Q. C. and McDonald Q. C. for the respon-
dents referred to White v. Gosfield ('1); Richett v. The
Metropolitan Ry. (8); Story on Agency (9); Angell &
Ames on Corporations (10) ; London & Birmingham Ry.
Co. v. Winter (11) ; Western Bank of Scotland v. Addie
(12); Exz parte Parkes (18); Fotherby v. The Metro-
politan (14).

Sir W.J. RircHIE C. J.~~On the 2nd day of September,
1884, the Hon. C. J. Wilson delivered his judgment in
this case, which is reported at 7 O. R. 270, and the
formal judgment entered thereupon is in the words
following : —

(1) This action coming on for trial before this court at Toronto, at
the special sittings appointed for the trial of actions in the Chancery
Division, on the sixth day of May last past, in the presence of coun-
gel for all parties, upon hearing read the pleadings, and upon hearing
the evidence adduced and what was alleged by counsel aforesaid,
and upon motion of Mr. Osler Q. C., of counsel for the defendants
the corporation of the village of Parkdale, it was ordered that the
said trial should stand adjourned until the 12th day of the said
month of May, and that the said defendants should be at liberty to
deliver an amended statement of defence, and that the plaintiffs
should have liberty thereupon to deliver an amended statement of
claim ; and this action having again come on for trial on the said
12th day of May last past,in presence of counsel for all parties, upon
hearing read the said amended pleadings, and upon hearing the
further evidence adduced, and what was alleged by counsel aforesaid,
this court was pleased to direct that, this action should stand over
for judgment ; and the same coming on this day for judgment :

(1) 22 N. Y. 258, (8) L. R. 2 H. L. 202,
(2) 37 Cal. 543. (9) Sec. 16.

(3) 12 Q. B. 567. (10 Sec. 186, 278.

(4) 4App. Cas. 270. (11) 1 Cr. &. Ph. 57.

(5) L. R. 2Ex. 259. (12) L. R. 1 Sc. App. 145.
(6) 11 Q. B.D. 739. (13) 9 Dowl. 614.

(7y 10 Ont. App. R. 555. (14) L.R.2C. P, 188,
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(2) This court doth declare that the plaintiffs are entitled to
recover from the defendants, the corporation of the village of Park-
dale, compensation for the damages (if any) sustained by them by
reason of the wrongful acts of the said defendants, complained of in
the statement of claim herein, and doth order and adjudge the same
accordingly.

(3) And this court doth further order and adjudge that it be refer-
red to his honor the junior judge of the county of York, an official
referee, to take an account of the damage (if any) sustained by the
plaintiffs, or either of them, by reason of said wrongful acts, and to
fix the compensation proper to be paid to them, or either of them,
in respect thereof.

(4) And this court doth further order and adjudge that the
‘defendants, the corporation of the village of Parkdale, do pay to the
plaintiffs and to the defendants, the city of Toronto, their costs of
this action up to and inclusive of this judgment, and including the
costs of the motion for an injunction herein, forthwith after taxation
thereof.

(5) And this court doth further order and adjudge that the
defendants, the corporation of the village of Parkdale, do pay to the
plaintiffs the amount which the said referee may find proper to be
paid to them, or either of them, for compensation for damages as
aforesaid, together with their subsequent costs, to be taxed as afore-
said forthwith after the said referee shall have made his report.

The contention of the defendants, as clearly set forth
in their factum, is that the Parkdale council had no
power under the Ontario act, 46 Vic. cap. 45, to do
this work, and that they did noi do it under the Act,
That they assumed to act only under the agreement
with the railway and the order in council of the 27th
of March, 1883. In the words of their factum “they
wholly deny having acted under the Ontario act,”
and they further say: “in any view of the effect
of the act the fact was, and it was clearly estab-
lished, that the respondents did not do, or purpose
to do, the work under its provisions, but that the
work was done under the railway act and the
order of the Privy Council made thereunder,” and
which justified what they did. That if the aci was
wrongful it was contended that it was ulfra vires on the

255
1886

v~

WasT
o,
PARKDALE.

Ritchie C.J.



256
1886

AP
‘WEsT

0.
PAREDALE.

Ritehie C.J. .

SUPREME COURT OF CANADA. [VOL. XII.

part of the Parkdale council to construct the subway,
and on this ground the corporation of Parkdale is not
liable.

All the judges of the courts below have concurred
in the opinion that the work was not done under the
Ontario act, 46 Vic., and I have been unable to arrive
at the conclusion that on this point they were wrong.

It cannot be denied that the plaintiffs have been
seriously damnified and ought to recover compensation
therefor, and the real question in this case is: Are the
defendants, the village of Parkdale, liable to the plain-
tiffs for such damage ?

The village of Parkdale having entered into an agree-
ment with the four railway companies for the perform-
ance of this work, and having taken the control of the
work, and having contracted with Mr. Godwin for the
execution of the work, how can they escape liability
to make compensation to the parties who have been
iujured by such work, either under the statute or as
wrongdoers ?

Chief Justice Wilson was of opinion that the work
was not being done under the special act; that the
village had not observed its terms and had not assumed
to act under it, but only under the order in council ;
that they had exceeded their powers as to all the work
done in the city of Toronto; and that applied to the
action of West and his wife whose property is sitnate
in Toronto ; and also that the village is not authorized
by the order in council to do the work, and could not
be so authorized, as the order could have no binding
effect in law. But if the order could confer such a
power the village would not be liable, because aliability
arises under it only in those cases in which lands
have been taken and none have been taken here ; and
as the village has not proceeded under the special act,
i cannot be compelled to go to arbitration ; that they
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are, in effect, wrongdoers, and answerable as such for 1886
the damage they have caused to the plaintiffs and v?;s}
others by reason of these works; and he found that , .2 -
the village of Parkdale is doing the work in question . —
‘unauthorizedly, and on that ground, wrongfully, and R'lt(i}iCJ'
that they are bound to  make compensation to the
parties injured, and referred the question of compensa-
tion to the master.

, Had the municipality prooeeded to do- this work
under the provisions of the Ontario statute 46 Vic. cap. -
45, as in my opinion it should have done, the compen=
sation' now claimed would have been provided for.
The corporation did not do this, but, on the contrary, by
works carried on under their control, and by their con-
tractor, unquestionably injuriously affected the lands of
the plaintiffs; and not having proceeded under the
Ontario statute the plaintiffs cannot obtain compensa-
tion in the manner provided for by that act. Are they
therefore to be remediless ? I think not. They are, to
the injured parties, in my opinion, immediately
primarily liable. In doing this work I think the
municipality of Parkdale acted as, and must be treated
as, principals and not as agents, the construction of
the subway being, as recited in the Parkdale by-law,
‘essential to the interests of the village. The work per-
formed being just what the act authorized to be done,
I think they cannot escape liability by alleging that
they did not do, or assume to do it, under the act, or
that bhaving power to do the work, they did it in a
manner not authorized by the act and without comply-
ing with the conditions required by the act.

The Ontario act 46 Vie. cap. 45, authorized the

~ . councils of Toronto and Parkdale, jointly or separately,

to do work of the kind in question, and provided that
the councils should make to the owners or occupiers or

other persons interested in the real property entered
17
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vpon, taken or used by them or either of them in the
exercise of any of the powers conferred upon them or
either of them by the act, or injuriously affected by the
exerclse of such powers, due compensation for any
da,maa'e resulting from the exercise of such powers
.beyond any advantage derived from the works. Is it
not, then, clear that the doing of this description of-
work is not a matter uléra vires the corporation of Park-
dale; in other words, not beyond the scope of their cor-
porate powers 2 They should have proceeded under

“the Outario statute ; they did not do so, but undertook:

to do the same work in a different, and unauthorized,
manner, and now seek to escape from making due com-
pensation to parties injuriously affected thereby; in
other words, because they did not choose to act strictly
in accordance with the law they can, by acting contrary
to it, and so making themselves wrongdoers, obtain the
same benefit they would have done if their proceedings
had been regular.and proper and at the same time
injuriously affected real properily, and through the
instrumentality of their irregular and improper proceed-
ings escape the responsibility of making comipensation.
This, I humbly think, law, reason and common sense
alike repudiate. - The village is the only.contracting
party and pays by funds raised from the property

- holders within the municipality, and I cannot see how

the railway companies agreeing with the municipality
of Parkdale to pay a part of the expense of the work
can relieve Parkdale from making compensation by pay-
ing for the damage they have caused the plaintiff and
others by reason of these works. The order in council
imposed no obligation on the village of Parkdale to
execute this work or to do anything whatever in con-
ncction therewith. The order in council required the
railway companies to do the work and pay the expense
and damage resulting therefrom.



VOL. XIL.] SUPREME COURT OF OANADA, 269

1 think this appeal should be allowed, and the judg- }E?f
ment of Chief Justice Wilson and of the Divisional Wasr
Court should be restored. by

. PARKDALE.

FourNIER J.-—I am in favor of allowing these appeals Ritchie CJ.
for the reasons given by the learned Chief Justice, and ~
also for those given by Chief Justice Wilson, whose judg-
ment, I think, should be restored.

HexrRY J.—These actions were brought by the
respective plaintiffs for an alleged damage to their pro-
perty by certain public works, and I think the evidence
shows very clearly that the plaintiffs have been injured
by the work done.. The law as to public nuisances is
very plain, and where one is committed, and a party
has suffered special damage thereby, he can bring an
action., Now it is evident that the parties here did
sustain serious damages by the work done. 'The defen-
dants justify under an order in council, and claim that
they were merely the servants of a railway company, or -
certain railway companies, in doing the work. But in
order to sustain that position they would require to
show that the railway companies were authorized 'to
do this work. In that I think they have wholly failed.
The ev1dence ‘does not show any such agency. They
were, in fact, principals, and contributed a portion of
the cost of the work.

The evidence is very clear that this corporation
" authorized the doing of the wrong complained of. By-
laws were passéd under the seal of the corporation, and
the whole of the work which cansed the injury com-
plained of was done under the authority of the cor-
porate seal. They are therefore primarily liable to the
parties to whom the, wrong was done, '

' In looking over the statutes I have come to the con-
clusion that there was no justification for this i injury.

I thm]; the law 1 is very plam and very easy of apphca,.
17
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tion to a case of this kind. I agree with the reasons
given by His Lordship the Chief Justice and with the
conclusion at which he has arrived ; and also in the
conclusion arrived at by Chief Justice Wilson in the
court below.

I think the appeal should be allowed

@

TaSCHEREAU J.—I am of opinion that this appeal
should be dismissed. If Parkdale was to be considered
as having acted under the Ontario statute no action
would lie, but the plaintiffs only remedy would be by
arbitration. But Parkdale did not act under the
Ontario statute. That is clear, it seems to me, and was so
found, as a matter of fact, by Chief Justice Wilson, and,
if I mistake not, by all the judges in the courts below
who have had the case before them. The debentures
issued were certainly not those authorized by that
statute, and the submitting of the by-law to the votes
of the ratepayers in the face of a clause which says that
any by-law under the act need not be so submitted is .
conclusive evidence that Parkdale did not purpose to

"build this sub-way under the act. I cannot see that,

such being the case, the appellants can.say to Parkdale
as they do in this case: “You, in fact, did not act under
the statute, but you ought to have done so. You have
acted so as not to be liable, but you ought to have acted
so as to be liable, and, therefore, you are liable.” Then,
if not acting under the order of the railway committee
Parkdale was a wrong-doer, acting ' clearly without the
scope of its powers, and in West’s case even outside of
its territorial limits, this action consequently does
not lie against the corporation (1). But if, as undoubt-
edly is the case, Parkdale built this sub-way for the
railroad companies, it cannot be denied that these com-
panies had the right to build it. Then they were at

liberty to build it themselves, or to employ Parkdale to
(1) Smith v. Rochester, 76 N, Y, 509, and authorities there cited.
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do it as their agent. If Parkdale had not the power to 1886
50 act as agent, their doing 8o was wlira vires of such a vﬂ;
character that no action lies against them. And if they PAREOALE.
had the power to act as agents of the companies, then Taeshrea
the order of the Privy Council protects them from the = g,
action of the plaintiffs. And could they possibly be ™
held liable for the companies, the only remedy to the
plaintiffs under the railway act is again by arbitra-

tion.

For the reasons given by Burton, Paterson and Osler
JJ., in the Court of Appeal, ! would dismiss the plain-
tiffs’ action. Their enly recourse is against the com-
panies. ‘ :

G-wYNNE J.—That a most serious injury, indeed one
of the very greatest magnitude, has been inflicted on
the plaintiffs by the work performed by Godson under
a contract executed by the corporation of the village of
Parkdale under their corporate seal cannot admit of a
doubt, but the corporation contend that they are not
responsible to the plaintiffs for this injury, for the reason
that, as is alleged, they only entered into that contract
as agents of certain railway companies who, as is also
alleged, were under a legal obligation fo do the work,
while on the part of the plaintiffs it is suggested that
the corporation having power and authority to do the
work, subject to a liability to the plaintiffs to indemnify
them, now pretend that in executing the contract with
Grodson they were acting only as agents of the railway
companies, under the impression that the work could
thus be performed by them without their being liable to
indemnify the plaintiff. If the law not only authorizes
but, as is'contended, requires the railway companies to
do the work and exempts them from all responsibilitv
to the plaintifls for the injury done to them, and if upon
a proper understanding of the facts of the case the cor-
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poration of Parkdale are to be regarded in the transaction
merely as the agents of the railway companies in deing
an act lawful for them to do, the result will be that the
plaintiffs will be deprived of all means of obtaining
redress for a most egregions wrong ; but before arriving
at this conclusion it will be necessary to examine with
critical acumen two acts of parliament, the one an act
of the Legislature of Ountario and the other of the Dom-
inion Parliament.

On the 1st of February, 1883, an act respecting the
city of Toronto and the village of Parkdale was passed
by the legislature of the province of Ontario 46th Vie,
ch. 45.

The preamble of that act recites as follows :—

' (His Lordship here read the preamble and first sectioi
of the act.) .

It is to be observed that the corporations of the clty
of Toronto and the village of Parkdale are the promoters
of the act ; it is passed upon the petitions of those cor-
porations, respectively, as the parties having a peculiar
interest in precuring the construction of the works

. ‘authorized by the act; and by this first clause power is

given, first, to the two. corporations to enter into an
agreement with each other as to the construction and
future maintenance of the works ; but lest they should
be unable to agree provision is made, secondly,' that the
several.railway companies, whose tracks cross any of the
public streets within the limits of the city of -Toronto
and village of Parkdale, may all jointly, or any of them
separately, enter into such agreement with the city of

‘Toronto and the village of Parkdale jointly, or with
‘either of those corporations separately, for the construc-

tion and future maintenance of the works authorised -

“by the act as they may deem necessary for the safety

and protection of the persons and property of all persons
goncerned,
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By the 2nd section it is enacted that : fﬁ
(His Lordship here read the second section). Wesr

 The object of this section primarily scems to be to Pux'c’ﬁum.
make provision that either of the said municipalities, w—" )
ynne J.

in case they should not be able to agree upon such a —~——
plan of the proposed works as should be undertaken
jointly by them, might separately undertake the whole

work to be executed within the limits of both munici-
palities, and might enter into a contract for such work
according to a plan to be suggested by their own
engineer and approved by themselves, a provision
which, under the circumstances appearing in the case,

séems to me to have been a very prudent one; for we

find that the authorities of the municipality of Park-

dale at an early period conceived an idea, to which they
appear ever since to have persistently adhered, that in
lowering the grades of Queen street so as to carry that

street under the railways crossing it the width of that

street might be considerably diminished, and as early

as 1881 they procured an engineer to make a plan for

such a work by which it was proposed that Queen

street should be narrowed in the subway and its
approaches to less than two-thirds of its original width,

‘while we find that the difficulty which stood in the

way of the city of Toronto coming to an agreement

with Parkdale, upon the plan of the work, arose from

the fact that the city of Toronto insisted that the
original width of Queen street, (which was a great
thoroughfare, namely, 64 feet,) should be maintained
throughout, while the authorities of the village of Park-

dale adhered to the plan as prepared by their engineer.

This section then appears to me to be so framed as to

" enableeither municipality alone (if mutually they should

be unable to agree upon a plan) to construet the whole

of the authorized work as of necessity, one nudivided

work, according to a plan prepared under- its own direc-
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1886 tion and approved by itself, and, in so doing, to close,
Wusr break up and otherwise alter, improve and change the
PAR:]’) g Streets, or any of them, within the limits of both munieci-
Gy 4. palities to such extent and in such manner as the engineer
_  of the corporation undertaking the work might think fit
and necessary for the purpose of the said work ; the
legislature, as it appears, not unreasonably thinking,
that if the two municipalities "could not agree
upon a plan for executing the work jointly, and one
alone should be willing ‘to undertake the work, the
mode in which the streets which were common to both
should be interfered with might safely be entrusted to
the municipality which should, if either should, alone
undertake the work ; but this section, as it appears to
me, was intended to have operation equally in case thLe
rajilway companies, or sny of them, whose railways
cross the streets should unite with the two muni-
cipalities, or with either of them, in procuring the
authorized works to be constructed ; in that case, the
municipalities, being the parties interested in the ques-
tion as to the manner in which their streets were to be
interfered with by the construction of the works, were
the parties whose assent to the plan of operations, what-
ever it might be, was absolutely necessary, and for this
resson, whether the municipalities were jointly, or one
of them alone was, undertaking the work, or both, or
either of them, were, or was, acting in concert with the
railway companies, or any of them, any contract for the
“nctnal work’ of construction must be entered into and
executed by the municipalities, or one of them, if both
are acting, or by the one which is, if one only is, acting
in concert with the railway companies or any of them ;
just as if the two municipalities together were, or one
of them alone was, undertaking the work, one or other
of the two municipalities by reason of their peculiar
interest in the streets to be affected by the authorized
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works being a necessary party to any contract to be 1886
entered into for the actual construction of the Works Wasr
authorized by the act. PARROALE.
By the third section it is enacted that (His lord- —
ship read the section.) hwy_nf g
The object of this seclion, or the necessity for it, is not
very apparent. If the city of Toronto and the village
of Parkdale should agree jointly to execute the works
authorized by the act, it would seem to be a necessity,
not requiring a special clause like this to secure its
fulfilment, that they should in the agreement contem-
plated by the 1st section for * construction, erection
and future maintenance” of the works, agree upon the
proportions ‘they should respectively bear in the cost
and maintenance of the works and all incidental
expenses. Yet it is apparently to the case of their
having agreed to execute the work jointly under the
authority vested in them by the 1st section that this
8rd section points It does not provide for the possible
case of the municipalities being unable to come to an
agreement between themselves and of one of them, in
consequence, entering into an agreement with the
railway companies, or some or one of them,
for the construction, erection and maintenance of
- such work, as they might deem sufficient and neces-
sary, which is also authorized by the. first section. In
case the city of Toronto and village of Parkdale should
jointly proceed with the construction of the works, or
should execute a contract with any person for that pur-
pose without first mutually agreeing upon the propor-
tions they should respectively bear in the cost thereof,
including compensation for damages, and future main-
tenance, this section might, perhaps, in such case, give
to any person whose property might be injuriously
affected by the proposed Work, a right to restrain the
municipalties from proceeding with the work as in dis-
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obedience of this section, although how such persons
could be affected injuriously in any way by the muni-
cipalities proceeding with the work before they should
mutually agree among themselves upon their propor-
tionate cost of the work and its maintenance, is not, to
my mind, very apparent. I cannot think that the
default of the municipalities to comply with the pro-
visions of this section before proceeding with the works
would deprive the parties injured of their right to force
an arbitration under the provisions of the Municipal
Act. The section appears to me to be simply directory,
not a condition precedent in the sense of making the
work done to be wlira vires, if done before such agree-
ment should be entered into. But however this may
be, the section does not appear to apply to the case of
an agreement for the construction of the authorized
work being entered. into between one of the municipali-
ties only and the railway companies, or any of them,
which is also authorized by the first section B'y the
fourth section it is enacted that:—

His Lordship read the fourth section of the Act: —

The clauses of the municipal acts here referred to are
the following sections of 46 Vie. ch. 18 Ont.

Section 387 provides that the appointment of all
arbitrators shall be in writing under the hands of the
appointers, and in the case of a corporation, under the
corporate seal and authenticated in the same manner ag
a by-law.

Section 888 that the arbitrators on beha.lf of a muni-
cipal corporation shall be appointed by the council
thereof or by the head thereof if authorized by a by-law
of the council.

Section 889 that/in cases where arbitration is directed
by the act either party may appoint an arbitrator and
give notice thereof in ‘writing to the other party calling
upon such party to appoint an abitrator on behalf of
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the party to whom such notice is given, A notice to 1886

w«~

a corporation shall be given to the head of the corpora- WEs'r

 tion. PAnKmm
Section 890 that the two arbitrators appointed by or iy

for the parties shall within seven days from the appoint- woe o
" ment of the lastly named of the two arbitrators appoint
in writing a third arbitrator.

By section 893 it is enacted that (His Lordshlp read
the section):

Then by section 396 it is enacted that ( His Lordship
read this section) :—

The other Act which is relied wpon as having a bear-
ing upon the matter in question is the Dominion
Statute 46 Vic. ch. 24, passed upon the 25th of May,
1883, whereby the 48th section of the Consolidated
Railway Act, 1879, is repealed and the following sub-
stituted therefor.

(His Lordship reads section four of 46 Vic. ch. 24).

Into the question whether this section provides for
compensation being paid by railway companies, acting
in obedience to the order of the railway committee
made under the authority of this section, to persons
whose property is injuriously affected as is that of the
plaintiffs here, although no'land is taken from them,
we need not now-enter, as the railway companies are
not parties before the court in this suit. What effect
the section has upon the question involved in this suit
may have to be considered by-and-by when the man-
ner in which it is relied upon by the municipality of
Parkdale as a defence to the plaintiffs’ claim to make
that municipality liable comes under consideration.

The above being the statutes bearing on the case, the
facts so far as we can gather them from the evidence
furnished to us appear to be that the city of Toronto
refused to come to any agreement with the municipality R
of the village of Parkdale under the prov1s1ons of the
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Ontariogstatute 46 Vic ch. 45, because the city insisted
upon the §full *width of Queen? street being: main-
tained throughout, while Parkdale adhered to the
plan it had procur.dto be made by its engineer in
1881, which made a considerable diminution in the
width of the street. What step the village first took
in consequence of being unable to effect an agreement

‘with the city of Toronto does not appear, nor what was

its nature, namely, whether any attempt was made by
the village authorities to procure the railway companies
to enter into an agreement with Parkdale under the
provisions of the Ontario statute before application

was made to procure the interference of the railway

committee of the Privy Council under the provisions
of the Dominion Act, but that Parkdale did make some
application to the railway committee to procure its
interference appears from a recital contained in an agree-
ment which the railway companies and Parkdale did
voluntarily enter into while the matter of such applica-
tion was under the consideration of the committee, and
before they had arrived at any conclusion thereon, which
agreement was, in fact, laid before the committee and
constituted the basis of their subsequent action in the
premises. A report of the committee of works of the
city of Toronto of the date of theé 27th August, 1883,
which was put in evidence with ah admission that it
also was laid before the railway committee, throws
some light on the matter.

(His Lordship here read the report as set out in 7 O.
R. 278). '

The agreement between the railway companies and
the village of Parkdale, which was laid before the com-
mittee and formed the basis of their report made in
relation to the subject matter thereof, is as follows. It
has no date affixed to it but was executed before the
21st of September, 1883, the date of the report of the
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committee of council.
Memo. of heads of an agreement respechng the Queen street
~crossing in Toronto : —
The Northern Railway.
The Grand Trunk Railway.
The Credit Valley Railway.
The Toronto, Grey and Bruce Railway.
The Village of Parkdsle.

The above named parties agree as follows —

The subway shall be made upon plans and specifications which
shall be agreed on, and on failing agreement, as shall be fixed by Mr.
Schreiber. ‘

The village of Parkdsale, at the request of said railroads, but with-
out varying and without prejudice to the legal position of any of the
parties under the Consolidated Railway Act, 1879, and the amend-
ments thereto, shall take the control of the said work with power
to let contracts and compel the carrying out of the same, but it shall
be done under the direction of the engineer, who shall be named by
the railway companies, but all to be done to the satisfaction of the
inspector or engineer of the Railway Committee of the Privy Coun-
cil. The work shall be put in hand at once and pushed as quickly
as reasonably can be, the railway compa.nies giving every fa.cility for
carrying out the same,

The cost is estimated at $35,000. Each of the parties named above
will at once put up one-fifth of the said sum and will be ha.ble for one-
fifth of any extra cost of constructing the same.
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Parkdale not to be liable for any expenditure incurred by any of -

the said railwaysin altering grades of tracks or other incidental
expenses, but only for one-ifth of the actual cost of constructing
subway, including altering grades of Queen and Dufferin streets,
bulding retaining walls and abutments and overhead work, save as
hereinafter excepted.

The money which shall be deposited in the Bank of Montreal to
the credit of this work to be chequed ont by the Reeve of Parkdale
on the certificate of the engineer appointed by the Railway Com-
panies as the work progiesses, who is to\ certify monthly according
to the va'ue of work done, the said certificate to state the gross
amount to be paid in each case, the certificate to be attached to the
cheque. '

The contract with the contractors to provide for a percentage
being held back as security for the due performance of the work.
The contiact to be approved by John Bell and Mr. White, General
Superintendent of the Credit Valley R. R., on behslf of the Com-
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panies, and J. E. Rose on behalf of the village.

Dufferin street to be closed betwéen the points shown on the plan
annexed hereto in red. . !

Any legislation required to be had to legalise this agreement or
any thing thereunder the parties hereto agree to use all legal means -
to obtain. o

The parliamentary expenses, exclusive of counsel fees, to be
shared equally between the parties, each to pay its own agents and
counsel fees. .

If deemed necessary the sanction of both the Local and Dominion
Parliaments will be asked for.

All the parties will use their best exertions and influence to have
the acts passed. The railway committee to be asked to sanction this
arrangement and order accordingly, and the said work 1o be done
as in compliance with the order of the said committee, and nothing .
in said agreement contained shall be taken to limit the power of said
committee or to remove the work from their jurisdiction or control,
or to prevent the said village of Parkdale from applying to said com-
mittee to enforce the performance of said work by said railways, in
case of failure on the part of them or any one or more of them, and
the fact of the said village having control of said work shall be with-
out prejudice, as above stated, until the work shall be:fully completed

" as hereby agreed.

The width of the opening to be forty feet. The streets to be
maintained hereafter by the municipalities in which they are; the
wall and crossings of the railway overhead by the railways. The
munieipal authorities take a 1 risk of the sufficiency of the drainage
of the subway. It is also agreed that the parties hereto will join in

' asking, in the acts above proposed, power to collect from the corpora-

tion of the city of Toronto one-sixth of the cost of domg the above
mentioned work.

Each company at its own costs will provide the iron girders for
carrying its railway tracks across the opening. The municipality of
Parkdale to contribute $1,500 to cost of such girders as its full pro-
portion thereof.

The division of the costs contemplated by this agreement is a
division of the cost less the said iron girders as above set out.

All matters in dispute to be settied by the Government Engineer.
In accordance with the provision contained in this
memorandum of agreement that * the rail way committee
“should be asked to sanction this agreement and order
“ accordingly ” the memorandum was laid before the
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committee which, upon the basis'of it, on the 21st Sept., 1886
1883, made a report addressed to the Minister of Rail- " Wase
ways and Canals to be submitted to His Excellency the , 2 =
Grovernor General in “ouncil for his approval in Whlch —
the committee states that (His Lordship read the report Wynne .
set out in 7 O. R. 279.) :—

We have it on the evidence of Mr. Stokes, the engi-
neer who prepared the plan for the municipality of
Parkdale in 1881, that the plan approved by the Rail-
way Committee was that plan so prepared by him with
two trifling alterations only, which had been suggested
by the Government Engineer and concurred in by the
parties, namely, that the descent in the approaches of
the sub-way should be one foot in twenty instead of
one in eighteen, and that the total width of the sub-
way should be 42 feet instead of 40 as originally
designed.

The above report of the railway committee was
submitted to His Excellency for approval by him. in
council on the 24th day of September, 1883, upon which
day, as the sanction of His Excellency the Governor
Greneral in Council was by the Statute 46 Vic. ch. 24
made requisite to the-recommendation of the railway
‘committee acquiring any validity, the report acquired
whatever legal force or effect it had and assumed
the character of an order in council. Upon the 18th
of October, 1883, the council of the municipality of
Parkdale gave a first and second reading to a by-law
introduced into that council and framed so as to give
effect to the agreement contained in the above memo-

“ randum of agreement entered into by and between the
railway companies and the village. This by-law as the
same appears in the printed case, is as follows (Here
His Lordship read the by-law.):

The by-law having .been approved by the ratepayers
"the agreement which had been entered into between
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the companies and the municipality reduced into per-
fect form was upon the 24th November,. 1888, executed
under the corporate seals of the parties and is as follows
(See 7 O. R. 280 where the agreement is set out in full);

Now it is to be observed that in this instrument the
parties declare that it was while the proceedings
instituted by the municipality of Parkdale before the
Railway Committee werestill pending, and before that
committee had arrived at any conclusion upon such pro-
ceedings, that the railway companies and the village of
Parkdale of their own free will came to an agreement
upon the several particulars as they are contained in
the above instrument formally executed under seal on
the 24th November, 1883

A memorandum of the heads of that agreement had
been, in pursuance of a provision to that effect contained
therein, submitted to the Railway Committee accom-
panied with a request made by the parties to the agree-
ment that the committee would sanction the agreement
and order accordingly. The alterations suggested by
the Government Engineer having been concurred in by
the parties, the committee made their report in which
the memorandum of agreement is recited and contain-
ing a recommendation which conforms with the terms
of the agreement previously entered into between the
parties ; and to verify all this the instrument executed
on the 24th November, 1883, declares that it was while
the proceedings before the Railway Committee were
pending that the agreement as set out in the instru-
ment of the 24th November was concluded between the
parties, and in the 14th paragraph of this instrument
we find the railway companies declaring that, except
for the. purposes of this agreement, they do not admit
the jurisdiction of the Railway Committee in the pre-
mises, and in the 15th paragraph we find that it is only
by agreement between the parties that the decision of



VOL. Xil.] SUPREME COURT OF CANADA.. 3

the Engineer of the Railway Committee is to be ac- 1886
cepted as binding. In short, by the terms of the agree-- Wasr
ment the railway companies only recognize the Railway p, o, o -
Committee’s action in the premises as ssinctioning the ——
. . . . . Gwynne J.

agreement while {he munuicipality of the village re- —
serves to itself the right, in case of failure by the rail-:
way companies or any of them to fulfil’ their part of:
the agreement, to fall back upon the authority vested
in the Railway Committee of the Privy Courcil by the:
Dominion Statute, 46 Vic. ch. 24. 'Whether under the-
provisions of that act which provides that “the Rail-
“ way Committee, if it appears to themr necessary for /
“the public safety, may fromr time to time, with the
“ganction of the Governor in Council; authorize and
“ require the company to whom such rail way belorigs,”
(that is a railway crossing astreet) ¢ to carry such street
“either over or under the said railway by means of a
“bridge or arch,” the Railway Committee would have
had any power to authorize or require such-an alter-
ation of Queen and Dufferin- streets,” wholly closing up
part of the latter and narrowing the former to lessthan
two-thirdsof its established width in the city of Toronto
and the village of Parkdale as is authorized by the
agreement between the railway companies and the
village of Parkdale, is a point which I do not think at
present calls for a judicial opinion, because I think
that the tiné construction of the action of the Railway
Committee in the ‘' premises is merely that the commit-
tee adopted' the agreement of the parties, and, sofar as
they could, gave their sanction to the work:thereby
agreed to be dome by the railway companies and the
village of Parkdale acting in concert as sufficient:in the
opinion of the committee to give that security to the
public: which by the 46 Vic. ch. 24, the committee was
empowered to secure.

IffiIs had mnot formed thisopinion:it would be impos-
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13%6  sible to avoid determining a very grave point which,

s

Wesr as it appears to me, is involved in this question, for if
Pagmoars, UD€ terms of the Dominion statute do not empower the

—— _ Railway Comimnittee of the Privy Council to authorize
Gwynne J. . . .

——  the railway companies whose railways cross Queen
street to reduce the width of that great thoroughfare in
the city of Toronto and the municipality of Parkdale to
less than two-thirds of its original established width,
then the work which has been done under the contract
entered into by the municipality of Parkdale with
Grodson is an indictable nuisance unless it can be main-
tained and justified under the provisions of the Ontario
Statute. And if the work can be justified only under
the provisions of this latter statute the municipality of
Parkdale cannot, in my opinion, be heard to say that
the work which they have caused to be done was not
caused to be done, or done, under the only statute which
authorized it to be done.

The terms of the agreement ignore the idea that the
municipality of Parkdale was entering into it, if it was
competent for it to do so, merely as agents of the railway
companies who were the only principals in the matter
and who were acting merely under the authority and
control of the Railway Committee. On the contrary, the
municipality of Parkdale is in the agreement treated as
a principal equally as are the railway companies. The
clause that all parties to the agreement shall combine
to endeavour to procure legislation to compel the city
of Toronto to become a party contributing to the expense
of the work, as also the clause whereby the railway
companies provide that they will incur no responsibility
as to the draining of the subivay into the Queen street
sewer, and indeed all the clauses of the instrument, are
quite inconsistent with the idea of the municipality of
Parkdale being in any other position than a principal
equally with the railway companies ; and, in short, the
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agreement in all its substantial parts is, as it seems
to me, precisely such an one as the parties thereto might
have entered into under the provisions of the Ontario
statute 46 Vie. ch 45.

Then we find that on the 26th November, 1883, a
contract for construction of the subway in the shape of
an indenture between Arthur William Godson, of the
city of Toronto, contractor, of the first part, and the cor-
poration of the village of Parkdale of the second part,
was laid before the council of the municipality of the
village, when the following by-law was passed :

By-Law oF PARKDAILE.

Be it enacted a by-law of this municipality that the Reeve and

Clerk be authorised to execute the agreement between the mumi-

cipality and A. W. Godson providing for the building of the Queen
street subway, and to affix the corporate seal thereto.

Accordingly the contract under which the work has
been done was executed as directed by this by-law, and
the work commenced by Godsor under that contract.

Thereupon the plaintiffs instituted proceedings in
the High Court of Justice for Ontario against the city
of Toronto and the village of Parkdale. The case made
by their statement of claim was that the defendants,
acting together under the authority of the Ontario
statute, 46 Vic. ch. 45, had entered into a contract with
Grodson to execute works which injuriously affected the
plaintiffs’ property, and that by reason of their having,

as was alleged, done so without having passed by-laws

as required by the statute, it was impossible for the
plaintiffs to obtain compensation under the Municipal
Acts as provided by the statute; that the plaintiffs had
suffered damage to a large amount by Godson’s acts
under his contract with the defendants, and the plain-
tiffs claimed an injunction restraining the continuance
of such wrongful acts and an order compelling the
defendants to place the road in the same state as it was

in bei;gre the said works were commenced, and for pay-
t
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ment of said damages and costs.

The defendants severally filed defences to the said
claim of the plaintiffs, in which they severally denied
that the wrongful acts complained of had been done by
them respectively or that they were, severally, in any
way liable in respect thereof. On a motion for an
interim injunction the consideration of it was deferred
to the hearing of issues joined on the above defences.
It being apparent at the trial upon the facts appearing
as above detailed that the city of Toronto had in fact
taken no part in committing or causing to be commit-
ted the acts complained of, and that the defence set out
in the statement of defence of the village of Parkdale
could not be sustained, and that the actual defence
which was offered on behalf of that municipality was
that in acting as it did it was merely acting as the
agent of the railway companies above named who, as
was contended, were acting wunder the control of
the -Railway Committee of the Privy Council
under the authority of the Dominion statute,
46 'Vie. chap. 24, and therefore had a right to
canse the works which were complained of to be
done, could not be entered into on the record as it stood,
and the plaintiffs insisting upon their right to recover
damages against the municipality of Parkdale upon the
record as it stood, and offering evidence to show the

.extent of such damages, a discussion took place before

the court between counsel for both parties in which
counsel for the municipality of Parkdale contended that
His Lordship before whom the case was being tried
should not assess the damages: that if it was found that
the plaintifis were entitled to damages, the principles
upon which such damages should be assessed, should be
laid down in any judgment His Lordship might deliver,
and a reference should be had to ascertain the amount;
that the parties were before His Lordshi} to- test the
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question, whether the plaintiffs were, or not, entitled to 1888
recover any damages, and if they were, the rule under Wasr
which compensation should be made ; and he submitted
that what was necessary to get at on the trial was the
legal points and the construciion of the statutes and the
cases, as the facts were few and might be conceded, and
be suggested that the reasonable course to pursue would
be shortly to get at the facts and that then the question
of law should be disposed of, and that the amount of
compensation, if the plaintiffs should be held to be
entitled to compensation, should be the subject of a
reference. This suggestion was concurred in by counsel
for the plaintiffs who accordingly requested His Lordship
totake anote that in case His Lordship should adjudicate
in favor ot the plaintiffs upon the right to compensation
there should be a reference to the Master as to the
amount. This arrangement having been made, both
parties amended their pleadings and the cases were pro-
ceeded with. The amended statement of claim alleges
that the plaintiffs claim no relief as against the city of
Toronto, but submit that the other defendants should be
ordered to pay their costs. It then alleged that the
defendants, the village of Parkdale, allege that the new
subway (in the original statement of claim mentioned) is
being constructed by certain railway companies under
the alleged authority of and pursuant to the require-
ments of the Railway Committee of the Privy Council in
pursuance of the Dominion statute 46 Vie. ch. 24, and
that the railway companies and the corporation have
entered into an agreement dated 24th November, 1883,
which has been confirmed by a by-law of the village, and
that the subway is being constructed pursnant to said
agreement with the railway ‘companies and under a
contract entered into by Parkdale and pursuant to the
authority and agreement of the said Railway Committee,
and that the said village of Parkdale claim that they

v. -
PARXDALE.

Gwynne J.
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1886 are not liable for any damages or injury to the plaintiffs

Wasr by reason thereof, whereas the plaintiffs contend that
Parzoarg, [he true effect of the said agreement between the rail-
Gwymme 1. way companies and the village of Parkdale and of the

——  contract entered into by them for the construction of

the said subway is that the said subway is being con-
structed by the last named defendants and not by the
railway companies, and that the said defendants, the
municipality of Parkdale, are liable to the plaintiffs for
the injuries and wrongs complained of. And the plain-
tiffs further allege that even if the said Railway Com-
mittée required or authorized the comnstruction of the
said subway, which the plaintiffs deny, the said com-
mittee had no power to do so; and that the railway
companies did not take the necessary steps under the
statute in that behalf prior to the commencement of the
work, and did not file in the proper office in that behalf
the necessary plans and beok of reference, and the plain-
tiffs submit' that the said defendants, the municipality
of Parkdale, cannot shield themselves from their res-
ponsibility in the premises by any order or require-
ments of the said Railway Committee or by any rights
which may be possessed by said railway companies.

And the plaintiffs submit that the only anthority under
which the defendants, the municipality of Parkdale, can
legally construct said subway is the Statute of Ontario
above referred to, 46 Vic. ch. 45, and if it should be
held by the court that the defendants, the municipality
of Parkdale, are authorized by said statute to construct
the subway, and that their action in the premises is
legal, and that the plaintiffs are entitled to compensa-
tion to be fixed by arbitration pursuant to the provis-
ions of the Municipal acts, then the plaintiffs submit.
that the defendants, the municipality of Parkdale,
should be ordered to pass the necessary by-laws and
take the necessary proceedings connected with such
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arbitration, the plaintiffs offering on their part to take Ei‘f

such proceedings, and the plaintiffs claim a mandamus Weer
ordering the defendants, the municipality of Park- Pmi:ﬁ ALE.
dale, to proceed to arbitration in the above event, —
and the plaintiffs claim such further relief as the nature ~——
of the case may require. To this amended statement of

claim the defendants, the municipality of Parkdale, filed

an amended statement of defence wherein they allege

that the subway is being constructed ‘by the above
named railway companies under the authority and
pursuant to the requirements of the railway com-
mittee of the Privy Council in pursuance of the
provisions of the Dominion statute 46 Vie. ch. 24.

That the corporation of the village entered into the
agreement of the 24th November, 1888, with the rail-

way companies to which they crave leave to refer; that

a by-law of the village confirming the said agreement

was passed on the 8rd December, 1888 ; that the muni-
cipality, pursuant to the said agreement and on behalf

of the said railways, entered into a contract for the con-
struction of the said works which are being constructed
under the said contract and pursuant to the said
authority and requirements of the said Railway Com-
mittee and under the direction of an engineer appointed

by the railway companies. That save as aforesaid the
defendants, the corporation of the village of Parkdale,

have taken no part in the construction of the said sub-

way, and the same is not being constructed by them,

and they claim that they are not liable in respect of any
damages or injury which may be sustained by the
plaintiffs by reason or on account thereof, and that no
action has been taken by the city of Toronto or the
.village of Parkdale under the statute of Ontario, 46 Vic.

ch. 45. ' :

"~ Upon the above amended pleadings and the evidence

given in the cause the learned Chief Justice of the
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;1836 <@Quieen’s’Bench Division of the High Court-of Tustice for
twesr Ontariorwas of opinion that the defendants, the muni-

0.
- PAREDBALE.

“@wynne J.

-cipality of ‘Parkdale, were not constructing the works
under the provisions of the Ontario statute and that
they were not acting,and in point of law could not act,

- ag the agents of the railway companies. That in enter-

ing into the contract with- Grodson, under the by-law of
the municipality in that" behalf; the work was done
under the -authority -of the corporation who, not

" having proceeded in the manner directed by the statute

:which authorized them and “the city of Toronto to do

the work, were liable as wrongdoers to the plaintiffs,

-.and he made g decree accordingly as follows (1): —

. The  defendants Parkdale appealed from this decree
:to the Chancery Division of the High Court of Justice,

~which court affirmed the judgment, -whereupon: the

:defendants. appealed to the Court of Appeal for Ontario,

- g majority of which court, the Chief Justice dissenting,
:allowed the.appeal and ordered the actions of the pl.in-

:$iffs- against:the defendants to-be dismissed with costs.
: Onrappeal -from' this judgment the case comes before us.

.:It‘has been well held, in my opinion, by the learned
Chief Justice . who tried the case and by the divisional

‘~court, that the municipality of Parkdale could not in
- ‘point--of .law act in the premises, or justify the acts
-+ complained-of, as agents of the railway companies ; but
#it-is,in my ppinion, equally clear that in point of fact

~it Was‘not-as agents of the railway companies that the

. municipality. were acting, if in point of law they could
~-have so acted, but as. principals joinily with the
- -companies and -as the chief and moving principals
..-in-whose interest and at whose instance and for whose

- benrefit the. work eompiained of was done. In 1881, as

appears by the evidence of their engineer, Mr. Stokes,

- -they.-devised the plan- which was eventually in sub-

(1) See p. 254.
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stance:carried out. They petitioned- for and procured 1886
.the passing of the Ontario statute which, authorized .Wasr
them to enter into an agreement with the railway com- p, 2o
panies to procure the performance of the work. Beforef G,
the Railway Committee made the order,now interposed ~ ___
.by way of defence, and wholly independently of that
committee who had no authority whatever over them,

they entered into.an agreement with the railway com-

panies in which they mutually undertook to ask, and

they . accordingly did ask, the Railway Committee to
sanction their agreement and to make an order in com-
pliance with its terms. By this agreement, when
reduced to perfect form and executed under the corpor-

ate seals of the railway companies and the municipality,

the former covenant with -the latter that they will by

all means in their -power afford to the municipality

every facility for carrying out and-.completing the work,

and except for the purpose of that agreement, that is, as

I understand it, except for the purpose of sanctioning

that agreement, the companies repudiate all jurisdiction

of the railway committee in the premises. The muni-
cipality then pass a by-law affirming this agreement

and providing means to'give effect to it, wherein they

recite that the by-law is passed because it was deemed
essential to the interests of the village that the subway

should be constructed, and that it was upon the strength

of the agreement that the railway committee made the

report which was subsequently approved by His Excel-

lency the the Governor General in Council. This by-

law is submitted to the ratepayers and approved by them

who thereby authorise the levying on them a rate
sufficient to raise their contribution as provided by the
agreement towards the performance of the work. There-

upon a contract between the municipality and Grodson,

for the actual performance of the work, is prepared

which is approved by a by-law of the municipality
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1886 directing its execution, and which is accordingly

—~r~

Wesr executed under the corporate seal, and the work carried

Parsparg, O0 to completion thereunder. It is impossible under

E— these circumstances to say that the municipality were
—— not acting as principals throughout in the transaction,

or that the agreement with the railway companies or
the contract with Gtodson were not acts of the corpora-
tion, and being acts of the corporation it would be a
reproach upon the administration of justice if the cor-
poration should not be liable. In Mill v. Hawker (1)
the point did not directly arise, for there the action was
against an individual who acted under the authority of
a corporation in doing an act wltra vires of the corpora-
tion, but the language of Kelly C.B. is very strong as
to the liability of the corporation, and is appropriate
in the present case. He there says, p. 322:—

It was indeed once imagined, though on very techmical grounds,
that trespass would not lie against a corporation, and it is so stated
in Comyn’s Digest Franchises, F. 19. But besides that many
authorities are to be found in the Year Books to the contrary, the
law is now well settled that upon any tortious act committed by a
corporation, or under its authority or by its direction, trover or
trespass in maintainable.

Among the authorities cited by him is that of
Yarborough v The Bank of England (2), which has
much learning on the subject and wherein Lord Ellen-
borough shows that a corporation may be made liable
as disseisors ; and many other instances are there cited
of corporations being made liable for orts by writing
under their seal. The Chief Baron then adds, p. 328:

It was argued that noaction could be maintained against the board
on the ground that the resoluiion and the order to the surveyor
were ulira vires. But I apprehend that this is a misapplication of
the term ultra vires. If the board, by resolution or otherwise, had
accepted a bill of exchange, directing their clerk or other officer to
write their corporate name or title across the bill drawn upon them
for a debt, this would have been wulira vires and nro holder of the
acceptance could have recovered the amount against them. It

(1) L. B. 9 Ex. 309. (2) 16 East 6.
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would have been void on the face of it, and it is immaterial fo con- 1886
sider whether the individuals who had written or authorized the VuV?E‘S'T
acceptance would have been liable to any, and if any, to what, action .
at the suit of a holder for value. But it is otherwise with an act PARKDALE,
merely unlawful or unauthorized as a trespass or the conversion of a Gwy—n_t;; J.
chattel. If such an act is to be deemed uliravires, and thereforeno ‘———
action would lie against the corporate body by whom it has been
authorized, it is clear that a corporation would not be liable for any
tort at all committed or authorized by them.

Then referring to Poulton v. London and South Wes-
tern Railway Company (1), “ that case,” he says.

Shows that there is no implied authority by a railway company to
their servants to do an illegal act. Here no question arises upon an

implied authority, for this board have expressly authorized and com-
manded the surveyor to do the act complained of,

Now in the case before us the acts complained of are
not ultra vires in the sense of being altogether beyond
the scope of the power of the corporation, but are only
wrongful, if wrongful, in the sense of their not having
been done in the manner in which, if done, they were
within the corporate powers of the municipality. They
were corporate acts. And in the case of Bissell v. The
Michigan Southern Ry. Co. (2) the Court of Appeals of
the State of New York, in a very learned judgment, have
held that for corporate acts, although they may be ultra
vires, corporations may be held responsible in tort. If
the acts here complained of were not within the powers
conferred upon the municipality by the Ontario statute,
46 Vic. ch. 45, and for that reason were wrongful, we
must, nevertheless, hold that, as done, they were done
by and under the authority of the corporation so as to
make the municipality liable to the plaintiffs. But in
my opinion, as I have already pointed out, the contract
entered into between the municipality and the railway
companies, and that between the municipality and
Grodson, for the actwal construction of the works, and
the by-laws of the municipality confirming and

(1) L. R. 2Q. B. 534. (2) 22 N. Y. 258,



1284
.1886
‘WasT
v.
~PARKDALE.

Gv-vynne

SUPREME COURT OF GANADA. [VOL. XIL

authorising these contracts, were all acts within the
power conferred by 46 Vic. ch. 45, and being acts cap-
able of being supported on the authority of that statute,
which is the only statute in virtue of which the muni-
‘cipality. of Parkdale could have done the acts, they
cannot, for the purpose of evading liability to the plain-
tiffs, be heard to say -that they did not intend to act
under the authority of the only statute which author-
ised them to do, and justified them in doing, the acts
complained of. “Whatever may have been the effect, if
any, which the order in council had on the railway
companies as enabling them to interfere with, close up,
and alter the streets of the municipalities, as to which
it is, for the reason I have already given, unnecessary
in this.action to.express any opinion, it had no effect

- whatever so as in any manner to affect the construction

of the agreement entered into between the municipality
and the railway companies, which must be construed,

- according to its terms, as a voluntary agreement entered

. /into,between the respective parties thereto. In virtue

of the above contracts and by-laws the plaintiffs might,
-in my . opinion; have appointed an arbitrator and have
called upon the village-municipality to have appointed
sone-on their behalf under the statute. It was competent

.. for ~either party to initiate proceedings by arbitration.

There was no necessity, however, for such arbitration
-being had before the works should be proceeded with,
.as8 no Jands of the plaintiffs were taken. Their complaint
only being that their property would be injuriously
affected by the works it might be that in the exercise
of prudence the plaintiffs should prefer postponing the
arbitration until the whole of their injury should be

~made apparent by the completion of the works. We
.see now that in this ease there was no question as to

the fact of - the injury, and that the sole matter-in con-
testation was the liability of the defendants to indem-
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nify the plaintiffs for this injury, whatever its amount 1886
might be, so that at some time, and in some shape, the vﬂ%}
question of liability would hive to be raised and deter- PAR;’DALE.
mined before the plaintiffs could re<p the fruits of any
arbitration. It might be, had the plaintiffs proceeded
to call on the judge of thé county court to appoint an
arbitrator for the municipality in default of  their
appointing one themselves, that the judge would have
suggested that it 'would be more conveniént that the
question of liability should be first detérmined. It is
quite reasonable, as it appears to me, that it should be;
and such question might be' raised at the choicé of the
plaintiffs by a motion for a madndamus' or by an action
for a mandamus of which nature the'present proceeding
is. The Queen v. Wallasey Board of Heaith (1) ; Fother-
by v. Metropolitan Ry. Co. (2); Jones v. Stanstead; Shef-
ford & Chambly -Ry. Co. (3) ; Pearsall v. Brierley Hiil
Local Board (4).

In my opinion the plaintiffs are entitled to a declara-
tion being made in their favor of their right to' recover
compensation from the defendants, the municipality of
Parkdale; under the provisions’ of the Ontario'statute
46 Vic: ch 45, and that upon’the' plaintiffs’appointing
an arbitrator on their behalf a mandamius should go
comma.ndmg the munlmpa.hty to‘appoint oné'on their
behalf, but for the arrangement made at the trial upon

- the municipality being allowed to amend their state-
ment of defence so as to raise upon the record the'ques-
tion of their liability, which “arrhngement I think ‘dis-
penses with the necessity for ‘a manddmus. By that
arrangement it was agreed that in casé the court should
be of opinion that the-defendants, the' municipality of
Parkdale, were liable to'compensate the plaintiffsfor the
injury sustained’ by them, a reference to dscertain the

neJ

1) L. R. 4 Q. B. 351 " (LR 4P.C.122
(2) L. R. 2C. P. 195, (411 Q. B. D. 747.~
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1886 amount should bedirected to a referee by the judgment

Wase  and decree of the court in this suit. Very slight altera-
P AB;’]‘) Azp. tions in the decree made in the cause will, as it appears

: to me, be sufficient to make it applicable whether the
liability of the defendants arises under the provisions
of the Ontario Statute or as wrongdoers. Such altera-
tions are-:

1. Expunge the word “ wrongful” before the word
“acts ” where it occurs in the second and third para-
graphs of the decree as made.

2. In the third paragraph between the first and second
words insert the following: “ it having been agreed,
“upon an order being made at the trial for liberty to
“the defendants, the corporation of the village of
“ Parkdale, to deliver an amended statement of
‘“ defence for the purpose of raising on the record
“ their substantial defence, namely, the question
% of their liability in the premises, that in case the
“ court should be of opinion that the corporation
“ were liable to make compensation to the plaintiffs
“ for the injury sustained by them, the question of
“ the amount of such compensation should be submitted
“to a referee under the direction of the judgment and
“ decree of the court in this suit.”

3. Strike out the words ** and to the defendants, the
city of Toronto” from the 4th paragraph of the said
decree.

4. Insert after the 5th paragraph a 6th paragraph,
dismissing the plaintiffs claim as against the defendants
the city of Toronto with costs.

- As so varied the decree as made by Chief Justice
Wilson to stand. I cannot see that the plaintiffs are
entitled to recover these costs over against the corpor-
ation of Parkdale, for, as appears by the evidence and
the amended statement of claim, the city of Toronto
were not parties to the injury inflicted on the plaintiffs

Gwynne J.
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by the corporation of Parkdale and were not necessary 1886
parties to this suit. VVEIT
@ The order will be that the appeal be allowed with p,,2°,
costs to be paid to the plaintiffs by the corporation of
Parkdale in all the courts, and the decree as varied be
ordered to be made in the court below.

In West et al. ] The only difference between

| this case and the last is that

The Vllla.ge of Parkdale }the property of the plaintiffs,
and { which is injuriously affected,

The City of Toronto. | is situate within the limits of

the city of Toronto, but as the work done is one and
indivisible, and as all the damage which has been
inflicted on property in the city of Toronto, equally as
in the village of Parkdale, has been occasioned by the
work done junder the contract entered into by the cor-
poration of Parkdale for the construction of the work,
which contract it was competent for that corporation
by the 2nd clause of the Ontario statute to enter into
separately from the city of Toronto, the corporation
causing the injury must compensate the parties suffer-
ing all the injury resulting from their act. The orders
on this appeal and the decree in the court below in both
cases will be the same.

Gwynne J.

Whether the compensation to be paid for injuries
' caused by the work is to be treated as part of the cost
of construction of the work, and whether as such the
corporation of Parkdale can compel the railway com-
panies to contribute their share of such compensation
as part of the cost of construction under their agree-
ment to contribute to such further sum as might be
necessary to complete the work, is a question with
which the plaintiffs are not concerned.

Appeals allowed with costs. .

Solicitors for appellant West: Blake, Kerr, Lash &
Cassels.
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1886 Solicitors for appellants Carroll & Dunspaugh Snel-
Wesr ling & Sorley.
P AE]ZI') sig Solicitors for respondents Parkdale: McLaren, Me-

~==" Donald, Merritt & Shepley.
Solicitor for respondents City of Toronto: W. G. Mec-

Williams.
1886 THE ONTARIO AND- QUEBEG RAIL-
—— APPELLAN1S ;
Nov 7,15 WAY GOMPANY..... ..c....... § T
1586 AND
w~ (. J. PHILBRICK.......... ...... .........RESPONDENT.
* April 9.

- ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Railway compony— Lands taken for railway purposes—Arbitration—
Award— Matters considered by arbitrators— Costs.

A railway company, having taken certain lands for the purposes of
their railway, made an offer to the owner in payment of the
same, which offer was not accepted and the matter was referred
to arbitration under the Consolidated Railway Aect, 1879. On
the day that the arbitrators met the company executed an
agreement for a crossing over the said land, in addition to the
money payment, and ‘it appeared that the arbitiators took the
matter of the crossing'into consideration in making their award.
The amount of the award was less than the sum offered by the
company, and both parties claimed to be entitled to the costs of
the arbitration, the company because the award was less than
theit offer, and the owner because the* value of the crossing was
included in the sum awarded which would make it greater than
the offer.

Held, affirming the judgment of the Court of Appeal, Gwynne J.
dissenting, that under the circumstances neither party was
entitled to costs.

\PPEAL from a decision of the Court of Appeal for

Ontario, affirming the judgment of Galt J. in the Divi-

sional Court (1), refusing a mandamus to compel the

County Court Judge to tax appellants’ costs.

The respondent’s land having been taken for purposes

*PreseNT—Sir W.'J, Ritchie C.J., and Fournier, Henry, Taschereau

and Gwynne JJ.
(1) 5 0. R. 674,
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of appellants’ railway, notice was given with offer of 1885

S e

payment as follows :— ONTARIO
\ &
NOTICE. Quasao

To C. J. Philbrick, M.D., of Toronto. RWY Co.

Take notice that the lands required by and to be PHILBRIOK,
taken by the said The Ontario and Quebec Railway ™
Company from you for the purposes of their railway,
may be described as follows: All and singular that
certain parcel or tract of land and premises being com-
posed of parts of lots Nos 47, 4% and 51, as shown, on
lot 117, concession 2, from the bay, township and county
of York, and being a strip of land 66 feet wide, lying 33
feet on each side of, and measnred at right angles to the
centre line located for The Ontario and Quebec Railway
Company, which said centre line may be more particu-
larly known and described as follows, that is to say :
Commencing at a point on the west limit of lot 47
aforesaid, distant 85 feet 10 inches, measured northerly
along said limit, from the sonth-west angle of the said
lot; thence north-easterly along a curve to the left of
2,865 feet radius, 1,021 feet to the intersection of the
east limit of lot 51 aforesaid, as shown on the sketch
attached hereto, and containing 1% acres to the same,
more or less, and is set out on the plan hereto annexed.

That the powers intended to be exercised by the said
The Ontario and Quebec Railway Company with regard
to the lands above described are the acquiring of the
said lands for the purpose of constructing and there-
after of operating their railway thereon.

That the said The Ontario and Quebec Railway Com-
pany are ready and willing and hereby offer to pay the
sum of thirty-six hundred and thirty-five dollars as a
compensation for the lands above described, and as a
compensation for such damages as you may sustain by
reason or in consequence of the exercise of the powers
abov;aamentioned; and that in event of your not accept-
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ing this offer, His Honor Judge Kingsmill is to be
appointed as and will be the arbitrator of the said The
Ontario and Quebec Railway Company.
W. H. LockHART. GORDON,

Solicitor for The Ontario and Quebec Railway Company.

Dated at Toronto, this 23rd day of November, 1883.

The offer of payment contained in the above notice
was not accepted, and an arbitration was had, which
resulted in a money award $119 less than the sum
offered by the company. The respondent, however
claimed that he was entitled to a crossing which the
company had agreed to make, and that the arbitrators
had considered the value of the crossing in making up
the award Shortly before the arbitrators met an agree-
ment was drawn up by the company for construction
of the crossing, but was not executed ; it was claimed,
however, that it formed a feature of the evidence before
the arbitrators, and was drawn up for that purpose.
Under these circumstances the railway company claimed
costs which the county court judge refused to allow,
and he finally, some time after these proceedings com-
menced, taxed costs against them. The statute under
which the claim for costs is made is sec. 9, sub-sec. 19
of the Consolidated Railway Act. It provides as follows :
“If in any case, when three arbitrators have been
% appointed, the sum awarded is not greater than that
“ offered, the costs of thearbitration shall be borne by
“the opposite party, and be deducted from the com-
“ pensation ; but if otherwise they shall be borne by
“the company, and, in either case, they may, if not
«“ agreed upon, be taxed by the judge.””

Application was made to Mr. Justice Galt for a man-
damus to compel the judge to tax the company costs,
and also for a writ of prohibition to restrain him from
taxing costs against them.,

The learned judge held that the agreement or offer
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for the crossing was made by the company before the
arbitration, and was included in the sum awarded for
damages, and he refused both applications.

The Court of Appeal sustained this judgment, hold-
ing, as to the mandamus, that as the notice by the com-
pany contained no mention of a crossing, and the award
did, the latter was not made upon the basis of the mat-
ter contained in the notice; and as to the writ of pro-
hibition, that if the costs against the company were
taxed the writ was useless, and if the judge had no
power to tax the taxation would be futile.

G T. Blackstock for the appellants.

There is only one case in which the land owner is
entitled to costs, namely, where the award exceeds the
amount offered. The judge had no authority to decide
on crossing, nor to send matter back to arbitrators. The
company put in agreement with reference to crossing.
Respondent went on himself, claiming that the amount
offered was not enough. They may have taken crossing
into consideration. He was entitled to crossing with-
out any agreement. Act 1884, ch. 11, sec. 9, provides
for a crossing in cases of this kind. Brown v. Nipissing
(1) decides that the word “at” should be read “and”
and the railway companies were compellable to provide
crossings. The meaning of the legislature there is clearly
shown by the statute of 1884, sec. 9. If theland owner
did not wish to have the subject taken into consider-
ation he should have objected before the arbitrators. It
is not competent for the county court judge to do any-
thing but compare the sum given with the sum agreed
and tax or not tax accordingly And if you find that
the arbitrators did take the crossing into consideration,
then I submit that the respondent was entitled to that
any way, and it is no part of thiscase. To say that the
company are not entitled to costs, is a decision that the

(1) 26 U. C. C. P. 206.
193

291
1885

D e

ONTARIO
&

QUEBEC
Rwv. Co.
.
PHILBRIOK.



292
1885

il

ONTARIO

QUEBE0
Rwv. Co.
?

PHILBRIOK,

A

SUPREME COURT OF CANADA. [VOL. XII.

crossing is worth $119. The court say this was notan
arbitration under the statute at all. But the award
purports to be an award under the Railway Act of
1879. We claim under the express provisions of the
statute of 1883, ch. 24 sec. 8. The judges of the Court
of Appeal proceed upon sec. 9, act of 1884.

In order to make out a title to costs at all, land owner
must show the court that the amount awarded is greater
than the sum offered. Here there is no pretence that
it is greater. But the court says that this, in effect, is
not an award under the statuteat all. I say the county
court judge had nothing to give him jurisdiction except
the statute. There was no consent to arbitration outside
of the statute. Cites Wheeldon v. Burrows (1); Pinning-
ton v. Galland (2); Gale on Easements (3); Davies v.
Sear (4).

All the judges have decided that the land owner was
not entitled to his costs but the county court judge taxed
them all the same. We showed in Court of Appeal
that he did carry out his threat and tax costs against us,
and we wish to prevent him paying money to the party.

Dr. MeMichael Q.C. and Shepley for the respondent.

First as to theright of the land owner to the crossing.
He never had any such right. When the statute em-
powers a company to take land which they never would
have had otherwise,, unless specifically provided in the

‘statute, no one has the right to cross that land. The

case was discussed in many Great Western cases, and
never was any such right set up. By the original
statute the company had to make crossings, but this has
been amended by substituting the word “at ” for “and.”
Brown v. Nipissing (4) decides that they had to make the
crossings before they could make the gates. The former

statute compelled them to make crossings. The altera-

(1) 12Ch. D. 31 (3) Pp. 134 to 188.
2 9BEx. 1. . (4) L. R. 7 Eq. 427.
(5) 26 U. C. C P. 206
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tion is only that if they are bound to furnish crossings 1885

they shall makethem. The agreement is one by which ONzazto
they agree to make crossing. We never accepted it. ;1.5
The court has held that having made it they are bound. RWY Co.
The question here is not so much on the statute as on e
the reference to arbitration. They have express powers ~
which they intend to exercise. If the effect of that is
that they propose to take the land and effect a complete
severance of those lands, the damage that would result
to respondent would be very great.
When a company indicate to a man that they will
take his land from him it is primd facie that they will
take it without putting him to any cost. That is the
rule in England unless the partyis deprived of costs by
express provision of a statute. In this case we should
not be visited with costs unless we have violated the
law. The statute provides a penalty; that is when the
award is not greater than the offer. My learned friend
puts great stress upon the word “sum ” as if it only
meant sum of money, but other matters may come in
to make up a sum.
Instead of saying we will take the land and simply
assume the value of the land and damages, they have
said “ we will make a crossing.”
That was in consequence of the case Baby v. Great
Western Ry. Co. (1). They only offered a sum of money,
and thinking over the circumstances afterwards they
gave evidence to show how much the damages were
diminished by giving the crossing.
What I contend is, that the state of facts contemplated
by the statute in which the land owner should be com-
pelled to pay costs has not arisen.
Cites Fitzharding v. Gloucester and Berkeley Canal
Co. (2) ; Pearson v. Great Northern Ry. Co. (8) ; Grayv.

(1) 13T, C. Q. B. 291. 2) L.R.7 Q. B. 776,
(3) L.R.7Q. B.785n.
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1886 North Eastern Ry. Co. (1).
Oxtamo  If they had included the crossing in their notice we
Qumszo  Would have been able to consider whether or not we
Rwr. Co. would accept that offer.

?.
Pamericx.  Queen V. Brown (2).

Ritehio ¢J, Lhe question we had to consider was whether the
~—-  sum offered was sufficient to compensate for what they
contemplated doing under their notice.
Cites Morse, petitioner, &c. (3); High on Extraor-
dinary Legal Remedies (4).
@. T. Blackstock was heard in reply.

Sir W. J. Rrrorie C.J.—I think there was no proper
arbitration under the statute, the arbitrators not having
adjudicated upon the offer made by the company, the
only basis upon which they had a right to proceed, but
on that offer coupled with & crossing, not contemplated
in the offer but matter in addition to it,which, obviously,
materially affected the estimate of damages the property
would sustain, and consequently the amount to be
awarded for compensation, it being abundantly clear
that such amount without an open crossing would be
much greater than would be awarded for a severance
with an open crossing.

Under such circumstances I agree with the court
below that the company are not entitled to costs. On
the other hand, it is quite clear that the land owner is not
entitled to costs, inasmuch as he hasnot brought himself
within the terms of the statute entitling him to costs.
If the costs have been taxed to him, as alleged, I can
only say, in the language of the court below, that it is
a perfectly futile proceeding ; he can only recover them
by action, and it is clear that if he is not entitled to
them the mere taxation cannot establish a liability on
the company to pay them.

@) 1 Q.B.D. 696. (3) 18 Pick. 443.
(2) L. R. 2 Q. B. 630. (4) 2 ed. p. 30 par. 24.
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FoURNIER J. :—Dans cette cause il s’agit d'une de-
mande de la part de’Appelante, d’'un bref de mandamus
pour faire ordonner au juge de comté de taxer les frais
faits sur un arbitrage pour expropriation en vertu de la
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section 9, ss. 19 de I’Acte des Chemins de fer, 1879 ; en an;'mox.

méme temps que d'une demande d'un bref de prohibi-
tion pour faire ordonner au méme juge de s’abstenir de
taxer les frais faits par 'Intimé sur le méme arbitrage.

Une offre de la somme de $8,635.00 comme compen-
sation pour le terrain requis par I’Appelante, ainsi que
pour les dommages résultant de l'expropriation et de la
mise en opération du chemin de fer fut réguliérement
faite 4 I'Intimé.

Cette offre ayant été refusée, des arbitres furent nom-
més. Au jour fixé pour leur réunion, le 27 décembre
1888, mais avant de commencer la preuve, le conseil de
I’Appelante produisit un acte de déclaration (deed poll)
par lequel la compagnie s’engageait & donner a I'Intimeé
un passage sur le chemin de fer dont la construction
allait séparer son terrain en deux parties et le laisser
sans moyen de communication entre les deux. Le pas-
sage ainsi offert n’était pas indiqué dans le plan qui
accompagnait les offres. Aprés une longue enquéte, les
arbitres en vinrent a la conclusion, que la somme de
$8,516 serait une compensation suffisante pour le ter-
rain et les dommages. Ainsi une somme moindre que
celle offerte fut accordée. Sans Voffre postérieure d’un
passage, la compagnie aurait en indubitablement droit
a ses frais. La régle & ce sujet est établie comme suit
par la ss. 19, sec. 9 de l'acte ci-dessus cité :

If in any case when the arbitrators have been appointed, the sum
awarded is not greater than that offered, the cost of the arbitration
shall be borne by the opposite party, and be deducted from the com-

pensation, but if otherwise they shall be borne by the company, and
in either ease they may, if not agreed upon, be taxed by the judge.

Mais le fait d’avoir ajouté a ses offres en argent,
Poffre d’un passage a changé la position des parties ;

Fournier J.
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elles ne se trouvent plus dans les conditions d’un arbi-

ONTARIO irage d’aprés le statut qui exige que I'on ne puisse pro-

QUEBEO

céder qu'aprés un avis de dix jours contenant, a partde

Rwy. Co. la description du terrain requis, la description des pou-
V. . . .
Preriog, VOIrs que la compagnie entend exercer sur le terrain

Fournier J.

La ss. 15 de sec. 19 décréte que si dans les dix jours
aprés le service de tel avis, le propriétaire n’a pas fait
connaitre le nom de son arbitre, alors le juge pourra
nommer un arpenteur provincial comme seul arbitre
pour faire I'évaluation de la compensation ; et la ss. 16
dit que si dans le méme délai de dix jours, le proprié-
taire fait connaitre le nom de son arbitre, alors les deux
arbitres nommés en choisiront un troisiéme. Dans les
deux cas le propriétaire a droit & un délai de dix jours
pour considérer 8’il acceptera ou refusera l'offre qui lui
a été faite. Dans ce cas la compagnie n’ayant point
donné avis & I'Intimé de son intention de lui accorder
un passage et ne luiayant fait cette offre qu’au moment
du proces, il a été ainsi)privé de l'avantage du délai
que lui accordait la loi pour considérer il devait ac-
cepter ou refuser cette nouvelle offre. En introduisant
la question du passage offert, I'arbitrage a donc été fait
sur une offre différente de celle que les arbitres é&taient
appelés a décider. L'offre d’'un passage parait, d’aprés
les termes de la sentence arbitrale, avoir été pris en
considération par les arbitres qui déclarent que “ even
with the open crossing,” la propriété a été dépréciée
d'un tiers par la construction du chemin et l’obstacle

"qu'il met 4 son accés. Bien qu'ils n’aient pas déter-

miné la valeur de ce passage, on ne peut pas dire qu’ils
accordent moins que les offres puisque, par leur sen-
tence, ils accordent a I'Intimé un passage qui ne lui
avait pas été offert suivant la loi. Les procédés des
arbitres n’étant pas en conformité du statut, il s’ensuit
que la régle qu'il établit pour la taxe des frais ne peut
étre appliquée au cas actuel, et qu'il n’y a pas lieu a
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I’émission d’un bref de mandamus pour faire procéder 1886
a la taxe des frais. ONzazI0
La demande d'un bref de prohibition est maintenant Qufnm
sans objet, car il parait par un document au dossier, que RWY Co.
le juge, en présence des deux parties intéressées, a pro- PHILRICK.
cédé a la taxe des frais. Quoi qu'il en soit, cette taxe . —== ;
n’affectant en aucune maniére le droit que peuvent —
avoir les parties de demander ou refuser Je paiement
des frais de I’arbitrage en question, elles auront a se
pourvoir autrement.
En conséquence je suis d’avis que 'appel doit 8tre
renvoyé avec dépens.

HENRY J.—I am of the same opinion. The party
here applies to have his costs taxed. 'When these lands
were taken for the purposes of the railway company
an offer was made of the amount fixed by the party who
valued it, which the owner thought insufficient. After
that had been done the company gratuitously made a -
conveyance of a crossing at a particular place over the
railway to the part of the respondent’s land which had
been cut off. The respondent having rejected the offer
made to him, in the first place the matter went to
arbitration, as I take it, on the submission which pre-
ceded the conveyance of the company. The arbitrators,
no doubt considering that the respondent was to have
the benefit of the crossing mentioned in the convey-
ance, reduced the amount to be given for damages, and
in consequence the amount awarded by the arbitrators
was less, by a small sum, than that tendered. Now the
question here is as to costs. Where the amount ten-
dered is found to be insufficient, the railway company
is liable 10 pay the costs of the arbitration, otherwise
the costs are to be paid by the owner of the land. The
latter has not shown this, but from the evidence it
would have been otherwise if the conveyance of the
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crossing had not been considered by the arbitrators and
the amount of the damages consequently reduced. The
award, for that reason, I think, was not a good one,
embracing the subject of the crossing conveyed subse-
quent to the submission.

Under these circumstances, I take it that the award,
being contrary to the submission, is invalid. Where
parties disagree the law provides a mode of settling
the disagreement, but it must be on the terms of the
statutory requirements.

Under these circumstances then, the company is not
entitled to the costs in question. I do not think it
necessary to decide anything in regard to the costs of
the other party. I should think, however, that neither
party is entitled to costs. In my opinion, therefore, the
appeal should be dismissed.

TASCHEREAU J. concurred.

GwYNNE J.—I am of opinion that, upon the facts
appearing in this case, the appellants were entitled to
their costs under the peremptory provision of the
statute in that behalf, and that the rule nis¢ for a man-
damus to the county judge of the county of York, com-
manding him to tax those costs, should have been made
absolute, and that therefore this appeal should be
allowed with costs and a rule absolute for the mandamus
be ordered to be issued from the court below.

The appellants, having been unable to agree with the
respondent upon the amount of compensation to be
paid to him for certain land of the respondent required
for the road-bed of the appellants’ railway, served upon
the respondent a notice, as required by the Consolidated
Railway Aect, in the following terms:—[See p. 289.]

This notice was accompanied with the certificate of a
sworn surveyor for the Province of Ontario to the effect
that the lands mentioned in the notice, as intended to
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be taken by the railway company, were required for the 1886
Ontario aud Quebec railway ; that he knows the said ONTARIO
lands so required and the amount of damage likely tfo Quﬁ‘wo
arise from the exercise by the railway company of the Rwr. Co.
powers mentioned in the notice; and that the sum of Pﬂm'l’;}mx
thirty-six hundred and thirty-five dollars offered by the nne J.
said the Ontario and Quebec Railway Company in the —
notice mentioned was, in his opinion, a fair compensation

for the lands in the notice described and for the damages

that may be sustained by reason, or in consequence, of

the exercise of the powers in the notice mentioned. A
sketch of the manner in which the railway was intended

to pass through the land, along the whole front thereof,

but not showing where the appellants contemplated

that the respondents should have a crossing, was
annexed to the notice. This notice and certificate con-
formed with the requirements of the statute in that
behalf, and accordingly the respondent appointed his
arbitrator who, with the company’s arbitrator, appointed

a third arbitrator to act with them under the provisions

of the statute for the purpose of ascertaining and deter-
mining, by the award of any two of them, the amount

of said compensation to be paid to the respondent by

the said railway company, and evidence was duly
entered into for that purpose. It is unnecessary to refer

to the fact that Judge McDougall, junior judge of the
county court of the County of York, was sub-
sequently appointed and substituted as third arbi-

trator in the place of the person first appointed

to that position, for such substitution took place

by agreement between the parties for that purpose
made. Two of the three arbitrators iade their
award in writing signed by them and annexed the same

to the notice of arbitration, above set out, served upon

the respondent, and they did, by such their award,
adjudge and award that the said Ontario and Quebec
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Railway Company do pay the sum of three thousand
five hundred and sixteen dollars as compensation for the
lands thereinafter described ; and after giving a descrip-
tion of the land precisely as it is decribed in the notice
of arbitration annexed to the award, the award declared
that the arbitrators so making the award, awarded :
The said above mentioned sum as compensation for such damages
a8 the said C. J. Philbrick may sustain by reason or in consequence

of the exercise of the powers of the said railway company with regard
to said lands as set forth in their notice herein.

And they thereby further certified, in accordance with
a provision to this effect in thestatute, that in deciding
~on such compensation they had taken into consideration
the increased value that would be given to the lands or
grounds of the said C. J. Philbrick, through or over
which the said railway will pass, by reason of the passage
of said railway through or over the same, or by reason
of the construction of the said railway, and that they
had set off the increased value that would attach to the
said lands or grounds against the inconvenience, loss or
damage that might be suffered or sustained by reason
of the said company taking possession of, or using, the
said lands; and by a memorandum at the foot of their
award they declare that the above amount of $3,516.00
was made up as follows, namely:
For area of land taken 154 acres..........3 924 00
Fordepreciation of balance of property by
reason of construction of road through
property, interfering, with access, &ec.,
even with open crossing.......... ........ 2,592 00

In all.cereiriieiiiene v, $3,616 00
The amount so awarded is less than the sum which
had been tendered by the company to the respondent
by the sum of $119.00. _
Now by the Consolidated Railway Act it is enacted
that :
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If by any award of arbitrators made under this act the sum awarded
exceeds the sum offered by the company, the costs of the arbitration
shall be borne by the company, but if otherwise they shall be borne
by the opposite party, and be deducted from the compensation, and
in either case the amount of such costs if not agreed upon may be
taxed by the judge.

301
1886

e

ONTARIO

QUEBEQ
Rwr. Co.
0.

PHILBRICE,

The amnunt awarded having been less than the sum (}wynne 3.

offered by the company they claimed to be peremptor-
ily entitled to their costs under this clause, and the
judge of the county court having refused to tax them,
alleging as his reason that, in his opinion, the respond-
ent, and not the appellants, was entitled to the costs of
the arbitration, the appellants applied to the Divis-
ional Court of Common Pleas for a rule nisi for a man-
damus addressed to the judge of the county court of the
county of York, commanding him to tax to the appel

lants their costs, and for a prohibition forbidding him
to tax any costs to the respondent. Upon argument
this rule nisi was discharged with costs, and the rule
discharging such rule nisi has been upheld by the
Court of Appeal for Ontario. These judgments pro-
ceeded upon the assumption that what the company,
by the terms of their notice served on the respondent,
offered him $3,635 for was the right of constructing
their railway upon the slip of 17% acres along the
whole front of the respondent’s land, consisting of 15
acres, in such a manner as to cut off all possible access
for the respondent to his land, consisting of 12 acres,
lying to the north of the railway which separated such
part from the only highway by which the respondent
could have any access thereto, without giving to the
respondent, or allowing him to have, any means of
access whatever across the railway, and so in effect to
render wholly valueless all the respondent’s land not
taken by the company for the road-bed of their railway ;
and upon the further assumption that the law enabled
the company thus, at their arbitrary will and pleasure,



302
1886

vt R
. ONTaRIO

QUEBEC
Rwry. Co.
v,
PHILBRIOK.

Gwynne J.

SUPREME COURT OF CANADA. [VOL. XII.

so to injure the defendant’s property not taken, and
that npon an arbitration had under the statute upon a
notice framed in the terms of the notice in this case
the arbitrators would have been hound to estimate the
amount of compensation to be paid to the respondent
upon the basis that by the terms of their notice and
offer of compensation the appellants claimed to have,
and had, the right of utterly excluding the respondent
from all access from the highway in front of his land
across the railway to the 12 acres lying to the north

~ thereof ; and that the appellants having, immediately

before the opening of the arbitration, left with the arbi-
trators, for the benefit of the respondent, an obligation
duly executed under their seal whereby they bound
themselves, their successors and assigns, to make and
maintain, at their own costs and charges, an ordinary
roadway crossing., with cattle guards on each side
thereof, over the railway upon the division between lot
45 and said lot No. 47, which said roadway crossing
shounld be of the width of 66 feet ; 83 feet of such road-
way being upon lot 45 and 33 feet being on lot 47,
this was a wholly new offer from that cuntained in the
notice and was made too late; and that the effect of the
appellants lodging such obligation with the arbitrators
was to make the award made thereafter to be an award
not within the statute so far as the question of costs was
concerned, and that to entitle the appellants to costs the
arbitration must be one proceeding strictly upon the foot-
ing of the terms of the notice, which it was held that the
award in this case was not ; for that the arbitrators must
have attached some value, although how much did not
appear, to the railway crossing which the appellants had
bound themselves to make and maintain. If this con-
tention be well founded it must rest wholly upon the
ground that (as an incontrovertible proposition of law)
the terms in which the notice is framed require the con-



VOL. XIL.] SUPREME COURT OF CANADA.

struction which has been put upon it, for the evidence,
I think, establishes beyond all question that the appel-
lants never entertained the idea of excluding, or thought
that by appropriating for the road bed of their railway

303
1886

s
ONTARIO

QuzsEc
RWY Co.

a strip of 17%% acres extending along the whole front of PHILORIOE.

the respondents land, they had any right to exclude, the
respondent from all access across the railway from the
highway in front, to that portion of the respondents land
on the other side of the railway which was not taken
or required by the company for the purposes of their
railway. The evidence shows that the invariable
practice of the company has been to make crossings in
all cases of severance. The gentleman who valued the
land and damages for the company, with a view to
negotiating with the respondent for the amount of com-
pensation to be paid to him, if possible without going
to arbitration, says that he had several interviews with
a Mr. Wickson, acting as attorney for the respondent,
and with a Mr. Turner, engineer and surveyor, deputed
by the respondent to negotiate with him asthe company’s
valuator for a settlement, and that in all these conversa-
tions it was agreed by the witness, upon behalf of the
company, and was perfectly understood that the res-
pondent was to have a crossing or crossings; that it
was known to all interested that a proper crossing
would be provided ; and he says that it was not supposed
to be necessary that it should be mentioned in a notice
of arbitration that such was to be provided. Another
gentleman, one of the firm of the appellant’s solicitors,
says that he endeavored to effect a settlement without
an arbitration with a Mr. Hoskin, acting as the respon-
dent’s solicitor, and that in his negotiations for that
purpose he informed Mr. Hoskin that the company
would provide a proper crossing, or proper crossings,
and that, in fact, if the respondent wished it they would
provide three crossings for him, one on each of his lots

Gwynne J.
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which consisted of five acres each. That the respondent
was aware of these offers would appear from the
fact that he himself gave evidence that before the arbi-
tration he spoke with this gentleman with reference to
crossings, and that he asked him to put into writing
what the company would do with reference to cross-
ings ; and the gentleman who acted as valuator for the
company said that when it was found that no settlement
could be made by agreement with the respondent he
advised the preparation of the obligation which was sub-
sequently executed under the company’s seal to prevent
any misunderstanding about the matter, locating the
crossing where it is located by that obligation as the
place where it would be most beneficial to the
respondent.

Now does the notice indicate any intention of the
appellants to exclude (assuming them to have the right
to exclude) the respondent from all access between the
highway and his lands north of the railway, which are
severed from the highway by the railway ? It certainly
does not in express terms, nor can it, in my opinion, be
said to do so by implication. The notice expressly says
that the sum of $3,615 is offered as compensation for
the land described therein as taken, being 1% acres for
the road-bed of the railway, and as compensation for
such damages as the respondent might sustain by rea-
son or in consequence of the appellants constructing,
and thereafter operating, their railway thereon. If, then,
the notice served by the appellants for arbitration with
the respondent is susceptible of the construction which
has been put upon it, it must be because the law
imperatively requires such a construction, notwithstand-
ing that the appellants never intended to exclude, and
never supposed they had a right to exclude, the res-
pondent from all access from the highway, across the rail-
way to his land not taken by the company, and in my

]
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judgment the law does not require, or indeed admit of, 1886
any such construction. Doubtless in an arbitration of ONtaRIO
this nature it is a matter of great importance that the Qu‘:smo
parties should before the arbitration, or at least during Rwv. Co.
its continuance, come to an understanding as to the Pmr;ium;.
number and the sites and the nature of the crossings to er;n-n: 4.
be given by the company to a land owner whose lands —-
are severed by the railway, whether the severance be of

one part of his land from other parts or from a high-

way; for the compensation to be given to the land

owner for the inconvenience which the severance may
occasion to him may be increased or diminished accord-

ingly as the number and the sites and the nature of the
crossings to be given may afford more or less conveni-

ence. Thus in the case before us it appears upon the
evidence of the respondent’s own engineer and surveyor

that a crossing at any other place than at the west

limit of lot 47 (precisely where the appellants have by

their obligation under seal located it), would be utterly

useless, and that having it even at this westerly limit

of lot No. 47, a road which must needs be made on the
respondent’s land to reach the table land which rises
upwards of 50 feet at a very short distance from the
railway will cost $200 more starting from the crossing

on the railway than it would cost if made from the
highway in front of the land before the railway was
located. This was evidence proper to be considered by

the arbitrators in determining whether the offer made

by the appellants and mentioned in their notice of
arbitration was sufficient compensation, but it is one

thing to say that in estimating damages sustained by a

land owner by reason of severance of his land it is pro-

per that the arbitrators should be shown where and

what number and what nature of crossings the railway
company propose to give, assuming them to be bound

to give all reasonable crossings in the absence of a
20
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1886  gpecial agreement with the land owner dispensing

Osrarro therewith, and quite a different thing to say that this

QUI‘; - information must be inserted in the notice of arbitra-

Rwy. Co. tration uunder the statute, and in default thereof that

Pumasicx. the notice must be construed as indicating the inten-
Gwynme J tion of the company that the land owner shall have no

——  crossings and as an offer of compensation to be paid to
him upon the basis that he shall not have any right
whatever to cross the railway to or from his land. An
award made on such a basis could not, in my opinion,
be sustained. In a case like the present a land owner
cannot, in my opinion, be deprived of his right to cross
the railway somewhere unless by an express agreement
voluntarily executed by him divesting himself of such
right which for the reasons given by mein Clouse v The
Southern Ry. Co., (1) I conceive to be a right vested in
him by law as of necessity, of which he is not divested
by the Consolidated Railway Act or by any other Act.
Now the arbitrators by their award have declared that
the sum of $8,516 by them awarded is given as com-
pensation for the land taken by the company and for
such damages as the said C. J. Philbrick may sustain
by reason, or in consequence of, the exercise of the
powers of the said railway company with regard to the
said lands as set forth in their notice, which is annexed
to the award ; in other words, as it appears to me, that
for what the company had offered the respondent,
$8,635, the arbitrators award $3,5616. The recital in the
award of the company’s execution of the obligation as
to the crossing makes no difference in this respect, in
my opinion: It is, therefore, in my opinion, quite a
mistake to say that the execution by the company of

> that obligation after the service of the nofice of arbitra-
tion and its deposit with the arbitrators constituted the
arbitration which was had thereafter to be one not

(1) Caseell's Dig, 448,
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within the statute, so as to entitle the appellants to 1886
their costs under the provisions of the statute in that Oorario
behalf. &

' QUEBEC
Appeal dismissed with costs. RW‘;'. Co.
Solicitors for appellants : Wells, Gord.-n & Sumpson. Pmi‘:‘““x'
J.
Solicitors for respondents: McMichael, Hoskin &_Gwy:l:_e

Ogden.

CHARLES H. LETOURNEUX (DE

FENDANT) ..eovve. eeene suveerene oo e ; APPELLANT ; 1356

* Mar. 13.
, *may 17,
CLEMENT DANSEREAU (PLAINTIFF)...RESPONDENT., ——

ON APPEAL FRUOM THE COURI' OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE )

Insolvent Act 1875—8eos. 28, 29, 30Sureties, liability of.

Held, Where an official assignee under the Insolvent Act of 1875
has taken possession of an insolvent estate in that capacity,
and subsequently the creditors have, by a resolution passed at
a meeting of the creditors, continued him as assignee to the
estate without exacting any further security, and while acting
as such assignee he makes default to account for moneys of the
estate, that the creditors have recourse upon the bond given for
the due performance of his duties as official assignee.

AKD

APPEAL and cross appeal from a judgment of the
Court of Queen’s Bench for Lower Canada (appeal side)
(1), reversing the judgment of the Superior Court in
favor of the appellant.

This was a proceeding instituted by respondent
es qualité, 30th September, 1879, under sec. 69, Insol-
vent Act of 1875, which provides that any one may
obtain an order of a judge authorizing him to take pro-
ceedings when assignee refuses.

*Presunt.—Sir W. J. Ritchie C.J., and Fournier, Henry, Tasche-
reau and Gwynne JJ.
(1) £ Dorion’s Qi B. R, 220,
204
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One Felix Rieutord is the creditor in this case, suing

R . -
Lérournevx in the name of the present assignee.

.
DANSEREAU.

In the year 1875 one Olivier Lecours was appointed
official assignee under Insolvent Act, 1875.

On 26th August, 1875, the appéllant and one Joseph
Brunet became sureties to Her Majesty for the benefit
of all interested to the extent of $6,000 for due perfor-
mance of Lecours in the duties of his office as official
assignee as required by 28th section of this Act. That
section 1s as follows :—

28. Each person so appointed assignee or joint assignee, shall hold
office during pleasure, and before acting as such shall give security
for the due fulfilment and discharge of his duties in a sum of two
thousand dollars, if the population of the county or distriet for
which he is appointed does not exceed one hundred thousand
inhabitants, and in the sum of six thousand dollars if the population
exceeds one hundred thousand-—such security to be given to Her
Majesty for her benefit and for the benefit of the creditors of any
estate which may come into his possession under this Act; and in
case any such assignee fails to pay over the moneys received by him
or to account for the estate, or any part thereof, the amount for
which such assignee may be in default, may be recovered from his
sureties, by Her Majesty or by the creditors or subsequent assignee
entitled to the same, by adopting in the several provinces, such pro-
ceedings as are required to recover from the sureties of a sheriff or
other public officer.

a. The official assignee may also be required to give in any case
of insolvency such further security as, on petition of & creditor, the
court or judge may order, such additional security being for the
special benefit of the creditors of the estate for which the same shall
have been given.

b. The official assignee shall be an officer of the court, having
jurisdiotion in the county or district for which he is appointed ; he
ghall as such./be subject to its summary jurisdiction and to the sum-
mary jurisdiction of a judge thereof, and be accountable for the
moneys, property and estates coming into his possession as such
assignee, in the same manner as sheriffs and other officers of the
court are,

e. If it-appears to the court or judge that an official assignee has
been guilty of any fraud, breach of duty, or wilful violation of any of
the provisions of the Ingolvent Act of 1875 or the amending Acts, or
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has inserted any improper charge in any account or claim preferred 1836
by him against the estate, the court or judge shall forthwith ma'a.ke aLﬁT;J’:NEUX
report of the facts to'the Secretary of State of Canada, for the infor- ».

mation of the Governor. ) DanserEAT.

The bond is as follows ;—

EXHIBIT No. 2.
No. 1501.

Know all men by these presents, that we, Olivier Lecours, traders
of the city of Montreal, in the District of Montreal, in the Province
of Quebec, in the Dominion of Canada (hereinafter called the prin-
cipal), Joseph Brunet, trader, of the city of Montreal, in the District
of Montreal, in the Province of Quebec, and Charles Henri Létour-
neux, merchant, of the city of Montreal, in the District of Montreal,
in the Province of Quebec, (hereinafter called # the sureties,”) are
held, and firmly bound unto our Sovereign Lady the Queen, her heirs
and successors, in the sum of six thousand dollars of lawful money
of Canada, to be paid to our Sovereign Lady the Queen, her heirs
and successors, for which payment, well and faithfully to be made,
we bind ourselves, and each of us, and the heirs, executors and
administrators of us and each of us, jointly and severally, firmly by
these presents, sealed with our respective seals.

Dated this twenty-sixth day of August, in the year of our Lord one
thousand eight hundred and seventy-five.

Whereas “the principal” having been appointed to the office or
employment of an official assignee in and for the city and district of
Montreal, in the Province of Quebec, is required by the law to give
security to the Crown for the performance, fulfilment and discharge
of the duties appertaining thereto; and #the sureties,” Joseph
Brunet and Charles Henri Létourneux, have consented to become
his sureties for such performance of the said duties, and this bond is
given in pursuance of “ An Act further to amend an Act respecting
the security to be given by the officers of Canada.”

And whereas this bond is also given in pursuance of ¢ The Insol-
vent Act of 1875” to Her Majesty, for her benefit and for the benefit
of the creditors of any estate which may come into the possession of
the prineipal under the last mentioned Act.

Now the condition of this obligation is such that if % the princi-
pal” faithfully discharges the duties of the said office and duly
accounts for all moneys and property which may come into his cus-
tody by virtue of the said office, this obligation shall be void.

And also that in case “the principal” as such assignee, fails to
pay over the moneys received by him or to account for the estate or
any part thereof, the amount for which “the principal” as such
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agsignee may be in default may be recovered from the sureties by
Her Majesty or by the ereditor or subsequent assignee entitled to the
same, by adopting in the said province such proceedings as are

DANSEREATU. required to recover from the sureties of a sherift or other public

officer.

(Signed) OLIVIER LECOURS, (LS.
s JOSEPH BRUNET, [L.S.]
“ CHARLES HENRI LETOURNEUX, [L.8.]

Signed, sealed and delivered
in presence or

(Signed) H. F. RAINVILLF,
i Winiau F. Brown.
(True copy.) Husgrr, Honey & GENDRON,
PSC.

On 26th February, 1876, Lecours as official assignee
received from Houle & Co., of Montreal, insolvents, and
came into possession of, immovable properties belong-
ing to said firm.

On 22nd March, 1876, at a meeting of creditors of
insolvents Lecours was, appellant alleges, appointed by
them assignee to the estate under section 29 of Insol-
vent Act.

29, The creditors at their first meeting or at any subsequent meet-
ing called for that purpose, may appoint an assignee who shall give
security to Her Maiesty in manner, form and efiect, as provided in
the next preceeding section, for the due performance of his duties
to such an amount as may be fized by the creditors at such meeting.
In default of such appointment the official assignee shall remain the
agsignee of the estate, and shall have and exercise all the powers
vested by this Actin the assignee.

30. As soon as the security required from the assignee appointed
by the creditors shall have been furnished by him, it shall be the
duty of the official assignee to account to him for all the estate and
property of the insolvent which has come into his possession, and to
pay over and deliver to him all such estate and property, including
all sums of money, books, bills, notes and documents whatsoever,
belonging to the estate, and to execute in his favor a deed of assign-
ment in the form H.

Subsequently Lecours sold by adjudication to Augus-

tin Robert a certain real estate part of the insolvent
estate,
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On 11th June, 1876, by a deed, Lecours to Robert, 1885

Lecours acknowledged to have received purchase price, Lmonxnmvx
$8,355. DANSERRAD‘

On 29th March, 1879, Rieutord attained from court
an order commanding Lecours, the assignee, to deposit
with a chartered bank the said purchase price.

Lecours did not obey this order and on 10th April,
1879, respondent Danserean was appointed assignee to
the estate of Houle & Co., in place of Lecours.

On 16th September, 1879, Rieutord obtained from the
court permission to institute this action against the
appellant for the whole amount of his suretyship,
$6,000, which he alleged to be due to the creditors on
account of Lecours’ embezzlement. Action was taken
~ in name of the newly appointed assignee.

Rieutord became a creditor of the insolvent firm of
Houle & Co. in the following manner: Phileas Racette
was a creditor of said estate for $4,500 secured by build-
er’s privilege. This claim was first transferred to one
Joseph Brunet, and the latter having become insolvent,
it was sold by his assignee to L. W. Sicotte, who in his
turn transferred it to said Rieutord on the 29th October,
1878, who paid $1,000 for it.

The defendant (now appellant) pleaded by demurrer
that the facts alleged in the declaration were insufficient
in law to justify his conclusions, inasmuch as it did not
appear that the claims against the insolvent’s estate
amounted to $6,000, nor that Rieutord was a creditor
for that sum ; and also because it did not appear that
Rieutord had the right to make use of the assignee’s
name to take the action

The defendant also pleaded six exceptions seeking the
dismissal of plaintiff’s action, and on the present appeal
relied on the

1st Exception.—That Lecours, when he made the sale



312

1886
vt

SUPRMME COURT OF CANADA. [VOL, XIL

to Robert, was not acting in his quality of official

LitourNmux assignee, but as an assignee named by the creditors, and
Davsimuap, that the security was given only for acts done by

Lecours in his quality of official assignee;

And 2nd Hxception.—That Rieutord is not creditor of
the insolvent, his claim being only a pretended right of
Brunet’s, which had been irregularly sold and trans-
ferred by the assignee Lajoie to Sicotte, and by the lat-
ter to Rieutord.

The plaintiff replied generally to said pleas, denying
all the allegations both of the demurrer and of the
exceptions. The demurrer was dismissed and judg-
ment was rendered in the Superior Court maintaining
defendant’s first exception, and dismissing plaintiff’s
action.

On appeal, the Court of Queen’s Bench reversed the
judgment of the Superior Court and condemned the
appellant to pay the respondent the sum of $1,000, the
amount he had paid for the debt due to Sicotte, Rieu-
tord’s claim being for the purchase of a litigious right.

B. Globensky, Q.C., for appellant,

The suretyship upon which this action is based
covers only the acts performed by the official assignee,
and when Lecours sold the property in question, he
was not acting as an official assignee, but as an assignee
to the estate appointed by the creditors.

The fact is admitted, but the legal proposition which
we uphold is denied by our adversaries.

The jurisprudence upon this peint is yet uncertain.
In a case of Delisle et al. v. Letourreuz (1) Mr. Justice
Johnson has condemned the surety, and in another of
Mc Nichols, es qualité, v. The Canada Guarantee Company
(2) Mr. Justice Torrance has rendered a judgment in
the same sense, but declaring that if this case had come
before him previous to the judgment rendered in the

(1) 3 Legal News, p, 207. (2) 4 Legal News, p. 78.
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case of Delisle et al. v. Letourneuz, he might have come 1886
to another conclusion. This last judgment was taken [ roommevx
to appeal and confirmed by three judges out of five,;, -
who were composing the court. _—

In Ontario, Mr. Justice Haggarty has decided the
contrary, in the case of Miller v. The Canada Guaran-
tee Company (1).

Now, in this case the judge in the Superior Court has
maintained our plea, and this judgment has been re-
versed by four judges of the Court of Appeals, one of
whom, Mr, Justice Ramsay, declares that the Chief
Justice and himself had dissented from the majority of
the court in the case of The Canada Guarantee Company
v. McNichols, and that, although his opinion was un-
changed, he thought it right in a matter of this kind,
wherethe interpretation of astatute only is inveolved, to
adopt the jurisprudence established, leaving to a higher.
tribunal or to the legislature the responsibility of settl-
ing the court right, if it is in error.

Everybody is unanimous as to the rules by which
suretyships are governed. Whether it be limited or
unlimited, it is always strictissimi juris and cannot be
extended de persona ad personam, de tempore ad tempus,
de re ad rem, and its effects must necessarily be restricted
to the obligations derived directly therefrom. This is
the principle admitted by the henorable judge who ren-
dered judgment in this cause in the Superior Court.

The statute provides for the appointment of pro-
visional assignees who receive the insolvent’s properties,
who have the safe guard of them and administer them
until the creditors have had an opportunity of choosing
an administrator themselves. This provisional assignee
is called official assignee; that is to say, that he acts of
office, by the mere enactment of the law, and by the
only duty of his office, but, from the moment that the
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1886  creditors have manifested their will, and have made
Lirovnygux their choice, if the same person has been selected, he
D ANS;;.RE v, does not act any more of office, nor by the only duty of

—  his office.

In the ordinary sense, it is true that it is the same
person, but in the legal sense, we pretend the contrary.

2nd. The transfers by Lajoie to Sicotte, and from the
latter to respondent, are null and void, because the sale
of the claim therein contained was made by private
agreement, while it could only be made by public sale
and at auction. Section 67 of the Insolvent Act is per-
fectly clear upon this point.

The assignee could not dispose of the property of
which he was the administrator, in any other manner
than by conforming to the conditions exacted by the
statute.

The nullity of Lajoie’s transfer to Sicotte involvesthat
of the transfer fron Sicotte to Rieutord, and consequently
Brunet’s estate and not Rieutord, are the owners of
the claim

On the cross appeal I submit the considérant given by
the Court of Queen’s Bench, that the respondent cannot
be entitled to more than he had paid is unanswerable.
It being evident that Rieutord bought what is known
in our law as litigious rights.

Beique for the respondent :

The bond, as ifs terms state, was * given in pursu-
“ance of the Insolvent Act of 1875 to Her Majesty, for
“her benefit and for the benefit of the creditors of any
“estate which may come into the possession of the prin-
“cipal under the last mentioned Act.” And the under-
taking of the sureties in said bond was that the princi-
pal should “ account for the estate or any part thereof.”

The terms are most general and indicate clearly that
the bond given in favor of an official assignee is in-
tended to cover every act of the latter performed at any
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state in the insolvency proceedings, whether such act 1886
be performed previous or subsequent to his Tema-llllng'LETOU’RNEUX
or being continued in office pursuant to section 29 of ,, -
said act. -
The act provides for the nomination of a number of
official assignees to whom alone assignments can be
made or who alone can take possession of the estate of
an insolvent under a writ of attachment. It is to these
officers, who are constituted officers of the court, that
the whole charge of winding up insolvent estates in
the ordinary course of proceedings under the act is
confided. Provision is made, it is true, by which credi-
tors may, at a meeting called for the purpose, name
another assignee, but there is no obligation upon them
to do so, and the act expressly states that *in default
“ of such appointment, the official assignee shall remain
“the assignee of the estate ; and shall have and exercise
“all the powers vested by this act in the assignee”
And the official assignee who thus remains assignee of
the estate, unless removed by the creditors, is not re-
quired by the Act to give any further security, except
when ordered by the court or judge, on petition of a
creditor, while it is provided that a new assignee, if
appointed by the creditors “shall give security,” it
being then obligatory for him to give such security
without the necessity of any order to that effect from
the court or judge.
The respondent further submits. that an official
assignee remaining or being continued in office, pursu-
ant to section 29, retains his character-of official assignee.
Otherwise, the power given by paragraph e of section
28, cited above, to the court or judge to report an
assignee to the Secretary of State for dismissal by the
- Grovernor,could not be exercised for acts done after such
meeting of creditors, the term wused in said paragraph
being official assignee.
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1886 The interpretation put upon the law by respondent

Lfivovrsrux is in conformity to the practice prevailing throughout
Daxsamgap, the entire country during the whole time the law was
— in force.

Official assignees have never been required to give
security in each estate, except as additional security in
few instances, when they had already given security as
official assignees. And this because it was well under-
stood that the security provided was sufficient for the
exigencies of the law. See Clarke, Insolvent Act of
1875 (1).

As to the second exception filed by defendant, now
appellant, that the sale of the claim in question by
Lajoie, assignee of Brunet’s estate, to Sicotte, was not
made in accordance with the law inasmuch as it was
a private and not a public sale, the appellant has no
qua;.lity to raise that question. Such an exception wou!d
lie only in favor of non-assenting creditors of Brunet’s
estate, who themselves would not be allowed to ques-
tion the validity of the transfer after having received
their proportion of the price of sale. Moreover, it is of
record that the question was raised between creditors
of Brunet’s estate and- respondent, and that the sale was
maintained.

On the cross appeal I submit that if the interpretation
given to the law on the main question by the judgment
of the Court of Queen’s Bench is correct, the defendant
should have been condemned to pay at least the full
amount of Rieutord’s claim, to wit, $4,500 and interest,
which together with the $1,033.24 already paid by him
to Delisle et al, is still within the amount of the bond.

The Conrt of Queen’s Bench has treated Rieutord’s
claim as a purchase of litigious rights, and have granted
him only the amount he paid for the claim.

This might have been set up by the defendant as a

(1) P. 136 on section 29.



VOL. XII] SUPREME COURT OF CANADA, 315

ground of defence, but it would then have been incum- 1886

bent on him, instead of disputing his Jiability, to offer Lﬁm;;;vnux

and pay to Rieutord his purchase price and incidental

expense with interest, or made a tender thereof (See  —

Art. 1582, Civil Code.) Ritchie G.J.
Pothier, Vente, [par. 507].

v.
DANSEREATU.

Sir W. J. RitcHIE C.J.—The Government by virtue
of section 27 may appoint one or more persons to be
official assignee, or assignees, or joint official assignees,
in each of the judicial districts of Quebec, Montreal and
St. Francis, respectively, for the whole district, or for
one or more electoral districts in the same. By sec-
tion 28 security is to be given by the official assignee
“for the due fulfilment and discharge of his duties.”
Such security to be given to Her Majesty for her benefit
and for the benefit of the creditors of any estate which
may come into his possession under this act, and in case
any such assignee fails to pay over the moneys received
by him, or to account for the estate, or any part thereof,
the amount for which such assignee may be in defaunlt
may berecovered from his sureties by Her Majesty, or by
the creditors, or the subsequent assignee entitled to the
same.

By sub-section a the official assignee may be required
on petition of a creditor to give further security for the
benefit of creditors of the estate as the court or judge
may order.

By sub-section b official assignee is-made an officer of
the court having jurisdiction in the district for which
he is appointed and subject to the summary jurisdiction
of the court and judge thereof, and accountable for
moneys, property and estates coming into his possession
as sheriff and as other officers of the court are.

Then section 29 provides for the appointment of and
security to be given by assignees not official as follows(1):
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Under this section it appears to me clearly contem-

Lﬁmmyv;vmnxpla.ted that unless another, other than the official

.
DANSEREAU.

Ritehie C.J.

———ts

assignee, is appointed, the official assignee should con-
tinue assignee, and therefore, by the non-appointment of
another, or, in the words of the act, in default of such
appointment, the official assignee remains the assignee
of the estate clothed with all the powers vested in the
assignee, and this is very clearly shown by the 30th
section which requires a transfer of the estate from the
official assignee to the creditors’ assignee. The enact-
ment is as follows (1) :~-

And that it was so treated and acted on by the creditors
is placed beyond all doubt by the action of the creditors.
The following certificate clearly showing that so far
from appointing a creditor’s assignee they refrained

~ from doing so and simply allowed Lecours the official

assignee to continue as assignee.
" Exhibit No. 1. du demeandeur & ’enquéte.
Acte de Faillite de 1875 et ses amendements.

Province de Québec
District de Montréal

Dans V'affaire de
Houvre & Compaenie, Faillis.
Orrvier Lrcours, E-Syndic.

ET
J. C. DANSEREAT, Syndic.

Je, soussigné, certifie que:

A l'assemblée des créanciers des dits fallis, tenue par les dits
créanciers, le vingt-deux de mars mil huit cent soixante-seize, le dit
Olivier Lecours a -6t6 diiment continué comme syndic a la dite
faillite. -

Montréal, le seize de décembre mil huit cent soizante et dix-neuf.

J. C. DansereAv, Syndic.

Now, what does the bond say ? “ Lecours having been

“appointed to the office or employment of an official as-

“gignee,” and being required by the law to give security

.to the Crown for the performance, fulfilment and dis-

charge of the duties appertaining thereto and the sure-
(1) Ubi supra.
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ties, Jos. Brunet and Charles Henry Letourneux, have 1886
consented to become his sureties for such performance Lirovasmux
of the said duties, and that the bond is given in pursu- D ws;imm.
ance of au Act further to amend an Act respecting the  ——
security to be given by the officers of Canada, and after th(EiC‘J'
reciting that the bond is also given in pursuance of the
Insolvent Act of 1875 to Her Majesty for her benefit and

for the benefit of the creditors of any estate which may

come into Lecours’ possession under the said Act. The
condition of the bond is that if Lecours faithfully dis-

charges the duties of the said office, and duly accounts

for all money and property which may come into his

custody by virtue of the said office, then the obligations

shall be void, and in case Lecours, as such assignee,

fails io pay over the moneys received by him, or on

account, for the estate, or any part thereof, the amount

for which he, as such assignee, may be in default, may

be recovered from the sureties by Her Majesty or by the

creditors or subsequent assignee entitled to the same,

by adopting in the said Province such proceedings as are

required to recover from the sureties of a sheriff or pub-

lic officer.

‘When did Lecours cease to be official assignee ?
Having received this property as official assignee, when
did he cease to hold it as such? By the title by which
he received it, by the same title he disposed of it and
never having ceased to be the official assignee, no time
ever arrived when his sureties ceased to be liable for
his acts as assignee, and his duly accounting for the
property which came into his possession as such as-
signee. There was only one way in which the liability
of himself and sureties could cease,and he and they,
could be relieved from further liability therefor, and
that was on the creditors appointing another assignee,
and, upon such assignee giving the security required by
the statute, Lecours in accordance with the 80th section
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should account to him and deliver over the estate. This

Lirouvrnzav was never done, and therefore the defendant cannot

.
DanserEAv.

escape liability for the acts of Lecours as assignee.

Ritohie C.J, 1t seems to me somewhat absurd to suppose that

ey

with or without giving any security, in this case
withount giving any security it should be the duty
of the official assignee, as provided by the 30th
sec., as soon as the security required irom the
assignee appointed by the creditors shall have been
furnished by him, to account to himself for all the estate
and property of the insolvent which has come into his
possession and to pay over and deliver to himself all such
estates and property, including all sums of money, bills,
notes and accounts whatsoever, belonging to the estate,
and to execute in his own favor a deed of assignment in
the form H, all entirely inconsistent with the official

‘assignee becoming the creditors’ assignee, but entirely

consistent with the creditors neglecting or refusing to
appoint a creditor’s assignee and with their expressing
a willingness that the official assignee should continue
and remain official assignee.

We are of opinion that both this appeal and cross-
appeal should be dismissed with costs.

Fournier, Tascherean and G-wynne JJ. concurred.

Henry J.—I was inclined to hold, on the first con-
sideration of this case, that the parties were not liable,
but after a more careful consideration I think the ap-
pointment was simply a continuous one. The creditors
had a right to exact further security ; they did not act
on that right, and no further security was taken The
property came into the hands of the assignee subse-
quently to the meeting of the creditors, and if he was
appointed by the creditors as a new appointment, I
would hold at once that he would not be answerable,
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but this appointment was a continuous one, and I think 1886

the surety is liable. LfToURNEDX

.
Appeal dismissed with costs. Dansereav.

Solicitors for appellant : Lacoste, Globensky, Bissaillon Ritchie C.J.
& Brosseau. -—

Solicitors for respondent : Beique, McGoun & Emard.

THE CORPORATION OF THE 1885
TOWNSHIP OF CHATHAM AND ; APPELLANTS; «xgp. 21
NORTH GORE (DEFENDANTS)......... 23, 24, '

AND 1886
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Municipality—Drainage in— Petition for— Extending info adjoining
municipality—Report of engineer—Not defining proposed
termini—Benefit to lands in adjoining municipality—Assess-
ment on adjoining municipality.

Under the drainage clauses of the Municipal Act a by-law was passed
by the township of Chatham founded on the report, plans and
gpecifications of a surveyor, made with a view to the drainage
of certain lands in that township. The by-law, after setting out
the fact of a petition for such work having been signed by a
majority of the rate-payers of the fownship to be benefited by
the work, recited the report of the surveyor, by which it appeared
that in order to obfain a sufficient fall it was necessary to con-
tinue the drain into the adjoining township of Dover. The sur-
veyor assessed certain lots and roads in Dover, and also the
town line between Dover and Chatham, for part of the cost as
for benefit to be derived by the said lots and roads therefor.
The township of Dover appealed from this report, under sec. 582
of 46 Vie. ch. 18, on the grounds, infer alia, that a majority of
the owners of property to be benefited by the proposed drainage
works had not petitioned for the construction of such work as

* PresENT—Sir W. J, Ritchie C.J. 9 and Fournier, Henry, Taschereau
and Gwynne JJ, ‘
21 )
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required by the statute ; that no proper reports, plans, specifica-
tions, assessments and estimnates of said proposed work had been
made and served as required by law; that the Council of
Chatham, or the surveyor, had no power to assess or charge the
lands in Dover for the purposes stated in the said report and
by-law ; and that the report did not specify any facts to show
that the Council of Chatham, or their surveyor, had any authority
to assess the lotg or roads in Dover for any part of the cost of
the proposed work ; that the assessment upon lots and roads’in
Dover was much too high in proportion to any benefit to be
derived from the proposed work, and that no assessment what-
ever ghould be made on the lands or reads in Dover as the work
would, in fact, be an injury thereto ; and that the report did not
sufficiently specify the beginning and end of the work, nor the
manner in which Dover was to be benefited.

Three arbitrators were appointed under the provisions of the act, and

at their last meeting they all agreed thai the township of Dover
would be benefited by the work, but R. F., one of the arbitra-
tors, thought $500 should be taken off the town line, and W. D.,
another of the arbitrators,held that while the bulk sum asgessed
was not too great, the assessment on the respective lands- and
roads, and parts thereof, should be varied, but that this was a
matter for the Court of Revision. A memorandum to this effect
was signed by W. D. and A. E., the third arbitrator, at the foot
of which R. F. signed a memorandum that he dissented and
declined to be present at the adjourned meeting to sign the
award, “if in accordance with the above memoranda.” Later,
on the same day, W.D. and A. E. met and signed an award
determining that the assessment on the lands and roads in
Dover, and on the town line, made by the surveyor should be
sustained and confirmed, and that the appeal should be dis-
missed, and that the several grounds mentioned in the notice of
appeal had not been sustained. The Queen’s Bench Division
set agide this award on the two grounds, namely, of want of con-
curring minds in the arbitrators, and of defect in the surveyor’s
report in not showing specifically the beginning and end of the
work, The judgment of the Queen’s Bench Division was sus-
tained by the Court of Appeal. On appeal to the Supreme Court
of Canada:

Held, Ritchie C.J. dissenting, that the award should have been set

aside upon the ground that it was not shown that a petition for
the proposed work was signed by a majority of the owners of the
property to be benefited thereby, so as to give to the corpora-
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* tion of Chatham jurisdiction to enter the township of Dover and
do any work therein.

'1hat the arbitrators should have adjudicated, upon the merits of the
appeal, against the several assessments on the lots and roads
assessed, as their award was, by secs. 400 & 403 of 46 Vic. ch.
18, made final, subject to appeal only to the High Court of Judi-
cature, and it was not a matter for the Court of Revision to deal
with at all ag held by ons of the arbitrators. That the award
should have been set aside because it did, in point of fact, as it
stood, profess to be a final adjudication against the township of

" Dover upon all the grounds of appeal stated in the notice of
appeal, and did, in point of fact, charge every one of the lots
and roads so assessed with the precise amount assessed upon
them respectively, although, by a minute of the proceedings of
the arbitrators who signed the award, it appeared that they
refused to render any award upon such point and expressed
their inténtioq to be to submit that to the Court of Revision.

That the arbitrators should have allowed the appeal to them against
the surveyor's assessment, and that their award should also have
been set aside on the merits, because the evidence not only
failed to show any benefit which the lots or roads in Dover
which were assessed would receive from the proposed work, but
the evidence of the surveyor himself showed that he did not

"assess them for any benefit the work would confer upon them,
but for reasons of his own which were not sufficient under the
statute and did not warrant them to be assessed.

APPEAL from a decision of the Court of Appeal for
Ontario (1) affirming the judgment of the Divisional
Court (2), which set aside the award in an arbitration
between the muniéipa.lities of Dover and Chatham.

The facts of the case are fully set out in the previous
reports and in the judgment of Mr. Justice Gwynne in
this court.

~ Pegley for the appellants.

Practically, the question to be decided is, Whether
the award was valid or not.

The Cons. Mun. Act of 1888 contains the provisions
under Whlch the proceedmo's in this case have been
carried on. See sections 570 {0 590 inclusive. .

There are two species of enactment in regard to the

(¢)) 2111% Ont. App. R. 248, (2) 5 0. R, 325,
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construction of drains. One where a drain goes near

Towxsare or 811 adjoining township but does not enter it, and the

CHATHAM

other where it does enter the lands of the adjoining

Towsssre township. This case belongs to the second class. .

oF DovVER.

The respondents will contend that in the absence
of an express provision Dover could not be assessed for
this drain, but it is submitted that sec. 579 applies to
this case and is such an express provision

‘We must read all the sections together to ascertain
the mind of the legislature. I would refer to secs. 576,
578, 579, 580, 581 and 582, in which the langunage used
is the same.

Taking the grounds of objection as set out in the
notice of the respondents, I would say as to the first,
that the arbitrators were not functus officic ; that what
is claimed to be an award first made is merely a memo.
of the intention of the arbitrators, and the subsequent
finding was the proper award. Two of the arbitrators
could sign. Sec 402.

As to the objection of want of concurrence in the
minds of the arbitrators, I submit that there was such
concurrence. They may have differed as to their
powers, but that was all. They had no authority to
distribute the assessment which must be done in the
Court of Revision subject to an appeal to the County
Court Judge. Grant v. Eastwood (1).

The next objection is, that the award was contrary to
law and evidence. I submit that this award must be
taken as the finding of a jury and the court will not
inquire as to whether the award was too much or too
little.

As to the objection that there was not a proper
report of the surveyor, I submit that the evidence is
clear that the surveyor pursued the usual course and
the report is sufficient. It is contended that the

(1) 22 Gr, 563,
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full details should have been reported, but that would 1885
have been almost impossible to be done, and of very TowNsmze ox
little use if it were done. CH‘:_HAM
Again they say there was no proper by-law, and no Towxsare
" .. . oF DovER.
proper petition. That objection is notopen to them ~ —_
here. They proved the by-law themselves, and the by-
law recited the petition. Montgomery v. Raleigh (1).
It is contended that Chatham had no power to carry
their drain into Dover further than sufficient to find
fall enough to carry off the water beyond the limits of
Chatham, and counld not assess Dover therefor.
The act provides how far the engineer can go and he
has not gone farther than the law allows. The power
to assess I have already pointed out.
In answer to the next two objections, it is submitted
that the titles to the lands assessed in Dover are suffi-
ciently set out in the report.
It will be contended that no pewer is given to the
engineer to assess for bridges. But it is clear that
where power to do a thing is given by an act there is,
by necessary implication, power to do everything
requisite to the completion of the work. See sec. 570
of the Act of 1881, and sec. 529 of ch. 24 of the R. 8. Q.
Robinson Q.C. and Matthew Wilson for the respon-
dents.
There are three or four important questions of law to
be considered. )
We contend, first, that there was no concurrence in
the minds of the arbitrators to make the award relied
on by the appellants.
One declines to sign the award altogether; another
objects to the distribution. Who then is to sign an
award confirming that distribution ? The only award
that could be made was one according to the memo.,
and we had a right to have the opinion of Douglas

(1) 21 U.C. C. P. 381.



326
1885

-~

SUPREME COURT OF CANADA. [VOL. XIL

before the Court of Revision.

Townsaror- Lhen we submit that the Engineer had no power to

CHATHAM

assess the lands and roads, or if lands, not roads, in the

Towwnsmr lower townships.

or Dover.

See the judgments delivered in the court below (1),
and see sec. 284 of the Municipal Act of 1883.

The only case where power to assess is expressly
given is in that of an upper township. Sec. 580.

Then, if they had power to assess lands, had they
power to assess roads also ? That will depend upon the
question whether or not the arbitrators had anything
to do with the distribution of the assessment. That has
occasioned great difference of opinion among the judges
of the court below. It was supposed to be set at rest
by two decisions in our court, Essex v. Rochester (2),
cited in Thurlow v. Sidney (8) but they were found not
to do so.

It is contended that there must be power to assess or
else the provision asto giving notice, &c., would be
useless. But a section merely pointing out a mode of
procedure cannot enlarge power to assess. Wilberforce
on Statutes (4).

The report is not sufficient as it does not specify the
work to be done. It should be sufficient to entitle us
to compel them to perform the work as we would have
to pay the money whether it is done or not. Chatham
v. Sombra (5).

The following authorities also were cited :—

Northwood v. Raleigh (6); Rowe v. Township of Roch-

ster (7); Harrison’s Municipal Manual (8).

Pegiey was heard in reply.

(1y 11 Ont. App. R. 248, (5) 44 U. C. Q. B. 305,

(2) 42 U. C. R. 523, (6) 3 0. R. 347,
(3) 10. R. 249, , (7) 29 U. C. Q. B. 590,

(4) Pp. 151-2, (8) P. 469,
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Sir W. J. Rircaie O.J.—This case was very fully fiﬁ
discussed by the learned judge before whom it WwasTownsmror

originally heard, and by the judges of the Court of CH‘!'}'_H“M
Appeal for Ontario. TowNsHIP

. . Dover.
Chief Justice Cameron set the award aside on two o —_—

grounds; first, the want of concurrent minds on themw_h_ie_c“]‘
part of the arbitrators, and secondly, the insufficiency

of the original report, in not disclosing the beginning

nor the end of the work.

Hagarty C. J. thought the report not open to objec-
tion as not showing a fixed point of commencement;
with the aid of plans he thought it readily ascertain-
able, and that it sufficiently fixed the amount to be
assessed against Dover as to lots and roads; and did
not think the objection fatal that the surveyors could
only go into Dover as far as was necessary to get suffi-
cient outfall.; he thought, that in view of the opinion
of Mr. Douglas, the award should not have formally
sanctioned and affirmed the whole of the assessment,
but should merely have affirmed the amount of the
assessment as a whole, and not the detailed adjustment
of the asressment as made on lands and roads. Yet
strange to say, as Mr. Justice Burton points out, one of
the reasons assigned by Dover against the validity of °
the award is “ that the arbitrators did not confirm, nor
intend to confirm, the different particular assessments.”
Mr. Justice Osler thought that Dover could not be
legally assessed for and on account of the roads in Dover
or for the town line; he also thought the surveyor's
report defective, in not showing one of the termini of
the proposed work, the last station being omitted in
profile plans; also in not stating, as expressly required
by section 578, that the work is to be constructed at
the expense of both municipalities, and in what propor-
tion. Mr. Justice Patterson thought that where roads
derive a benefit from a work which is continued into
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1886 the municipality, the same liability exists as is clearly
Towssme os imposed where the works do not extend beyond the
CHA:.HAM municipality where they are commenced but greatly
Townsmir jmprove the roads of another; he did not think the

oF Dover. .
—— report, plans, &c., open to the objection of want of
Ritc_h_i‘lc"" definiteness, and as to removing obstructions below
240—$350, it can have no force since the passing of 45
Vic. ch. 26, three weeks after the date of the report,
and over a year before it was communicated to the head
of the Dover Council and which enacts that the R. 8.
0. ch. 174, sec. 529, should extend to the removal of
any obstruction which prevents the free flow of the
waters of any stream. This is now in section 570. And
as to the objection that the engineers had no right to
continue the proposed deepening or drainage farther
into Dover than sufficient to find fall enough to carry
the water beyond the limits of Chatham, the learned

judge says i—

I can find no proof in support of this objection. The evidence of
two surveyors seems rather to suggest that the work should be
carried farther than proposed, on account of the creek being

obstructed.

The learned judge goes on to say that section 570
makes provision for passing by-laws for work which
may be desirable, for determining what property will
be benefited, &ec., the proportion in which assessments
should be made on the various portions of lands so
benefited, and in every case of complaint by the owner,
&ec., to proceedings for trial of such complaint, and
appeal therefrom, as under the Assessment Act. Read-
ing section 581 with section 578,and with sections 580
and 570, the learned judge says:— ‘

It seems perfectly manifest that the servient municipality is in no
way affected by the éngineer’s detailed assessment of its lots and
roads, but is bound only by his apportionment of the aggregate
amount between the two municipalities. That amount it distributes,
by its own by-law, among its lands and roads in the same manner
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and with its same incidents of appeal to its own Court of Revision 1886

and to the judge, as the other municipality. Each may avail itself, =~
TowNsHIP OF
to what extent it pleases, of the engineer’s details; those details Qmswgam

will, doubtless, as a matter of practice, be, in most cases, adopted v,
and followed in the by-law, but the statute leaves both municipali- Eogi:‘;
ties alike free to vary them.

The learned judge also thought the appeal from the Ritchie chie CJ.
report simply an appeal against the aggregate charge
upon the municipality, and he did not think the award
differs from the memorandum ; he thought the arbitra-
tors had no jurisdiction to deal with the apportionment.
and the award disposes of the matters over which the
arbitrators had jurisdiction. Therefore he thought the
award good and that the appeal should be allowed.

Burton J. thought the view taken by Douglas was
the correct one, namely, that if one of the parties, or
the muniecipality, complained ot the assessment inter se,
the proper course was to appeal to the Court of Review,
when the by-law determining the assessment had been
introduced, and it was a matter with which the arbi-
trators had no concern, As to the objection that the
award proposes to confirm the assessment made by the
surveyors on the roads and lots and parts of lots on the
several proportions mentioned by him, and that the
findings did not set forth, or show, or assess, or charge
every road, lot, &c., in proportion, &ec., that the arbitra-
tors did not confirm, or intend to confirm, the different
particular assessments, the learned judge thought that
tohold the award bad on that ground would be to
ignore what took place before the arbitrators, where
the counecil for Dover wished them to consider the pro- .
priety of the several assessments, and also would be in
the face of the admission by Dover in the objection to
the award that it does not set forth or show or assess
or charge every road, lot or portion of lot, &c. As to
the sufficiency of the surveyor’s report the learned judge
thought the plans and profile, in connection with the
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L'S% report, intelligible enough, and he thought -the only
Towxsme or question the arbitrators had to deal with was the gross
CHA;HAM amount charged against the municipality. and that
;0%%:)%1;;. Douglas was correct in his view of the law, and the
-——  objection on the ground of want of concurrence be-

Rit‘ﬁc“" tween the two arbitrators, fell to the ground.

The main question as to the validity of the award
seems to me to be: Were the arbitrators bound to
pass on every assessment or charge on every road and
lot, or portion of lot, according to the proportion of
benefit the same, in the opinion of the arbitrators,
derives, or will derive, from the work, or to confirm
the different particular assessments? I think it was
the duty of the arbitrators to pass only on the
validity of the assessment in respect to the gross or
bulk sum assessed, and not on the lands and roads,
and parts thereof, assessed. It appears to me, that
under section 580, and the sections referred to by
Mr. Justice Patterson, that the only matter which is
subject to appeal on the report, &c., served on
the head of the council of the municipality into
which the deepening or drainage is to be continued, is
the adjustment of the proportion in which each of the
two municipalities shall contribute, and no provision
having been made for bringing the property owners
before the arbitrators a fair inference, and, in fact, a fair
construction of the statute, I think, is that they were, if
dissatisfied with the individual apporiionment, left to
appeal from the assessment under the by-law to the
Court of Review, or appeal as in ordinary cases, to have
the assessment properly apportioned among themselves,
without interfering with the gross or aggregate amount
placed on the municipality, and this is the view of one
of the arbitrators, and if correct his mere statement of
it could in no way affect the validity of the award. In
my opinion, the award is not bad in not determining
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this latter question. 1If, then, the duty was confined to 1886
determining only as to the correctness of the gross orTowwsare or
bulk sum T think the award good. The memorandum GH”.H‘M
signed at the meeting at 9.15 a.m. of the 18th of May, Towxsmwr
1883, was not the formal award, but simply a memo- or Do
randum for drawing up the formal awaxrd, for the sign- R‘t“‘h;ec"}
ing of which a time and place were fixed, namely, four

o'clock of the same day, at the same place, of which

Fleck, the dissenting arbitrator, had full notice, and hav-

ing declined, under his hand, to sign any award, and

having, in like manner, also declined to be present at

the adjourned meeting to sign the award it in accord-

ance with the memorandum of the morning, and the

formal award of the majority, as contained in such

award, being in accordance with the memorandum of

the morning as to the bulk or gross sum and costs, there

was, on all matter so awarded, a consensus of opinion

by the majority ; the absence of Fleck, when the formal

award was signed, did not, in any way, vitiate the

award so made, the arbitrators not being functus officii

as alleged.

I cannot say the surveyor’s report, with the plan and
profile, does not disclose the beginning or end of the
work ; the starting point seems plain enough, and,
although the right of the surveyor is limited to the
point where he finds fall sufficient to carry the water
beyond the limits of such (dominant) municipality, in
this case he did so to remove obstructions from the
stream, and the charges for work as to be done were
$850. It is said this does not come within the terms of
the statute, but if there is no sufficient fall without
removing these obstructions, can it be said that until
he removed them, he had found a sufficient fall, the
intention, in my opinion, being, as Mr. Justice Cameron
expresses it, to make it running, and not stagnant, water
at that point ?
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1836 I think that Dover was assessable for and on account
Townsace or of the Toads in Dover, and for the town line.

CHATHAM [ think there is a sufficient statement that the work

Towssure isto be constructed at the expense of both municipalities,

oF EER and that the proportions are made sufficiently apparent.

Ritohie CJ. 1t is suggested that, in point of fact, Dover was not

" benefited by the work. Chief Justice Cameron thus

disposes of this question.

A knowledge possessed by the arbitrators of the Iocahty may
enable them to see benefits that I do not, and I would therefore, on
the mere question of amount of benefit, defer to them.

And Hagarty C. J. O., in the Court of Appeal, says :—

I share his (Chief Justice Cameron’s) reluctance to interfere on
that ground alone with the decision of the arbitrators, the more
particularly as the dissenting arbitrator was willing to hold Dover
benefited in a lesser sum than they awarded.

The strongest evidence, I think, is to be found in the
fact that the arbitrator for Dover appears to have been
unable to arrive at the conclusion that Dover derived
no benefit, but, on the contrary, was of an opposite
opinion, and differred from his co-arbitrators only as to
the quantum of benefit, the majority of the arbitrators
thinking the benefit was to the extent of $1,000, and
the arbitrator for Dover putting the amount of the
benefit at $500. "

Before I should be presumptuous enough to inter-
fere in a case, and on a point, such as this, and say the
award was wrong, and that the court below were
wrong in upholding it on this ground, in a matter on
which the arbitrators and the judges of the court
below, from local knowledge, are so much more capable
of forming an opinion ‘han I can presume to be, I
should require that the case should be beyond all
reasonable doubt, which, in my opinion, is by ne
means the case here,

I entirely agree with the judgments of Patterson, and
Burton JJ., and think this appeal should be allowed.
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FourNIER J.—I have not been able to come to that 1886
conclusion. I think the appeal should be dismissed. Towwsaw or
Each portion of the lots or roads should be assessed CHA:.“M
for its portion of benefit to be derived from the work Towxsare
done. This has not been done here. o Dover.

I doubt very much if any appeal would lie in this
case, because these proceedings seem to me to be
regulated by special acts, unless giving an appeal in
matters of award would be applicable here.

I have read the very full and exhaustive judgment
prepared by Mr. Justice Gwynne, and concur in all

that he says.

Fournier, J.

HeNRY J.—After considering this case with a great
deal of attention, I have satisfied my mind that the
whole of the proceedings were unauthorized by any
law. I will deal with it as presented by the argument,
by the evidence, and by the opinion of the learned
judges in Ontario, and then I will turn to the question
of the legality of the proceedings.

The application for the work to be done to be pre-
sented to the town council as required by sec. 570 of
the act, that is taking the act of 1888, is to be signed
by a majority of the parties to be benefited. In this
case a number of the parties interested in the township
of Dover are reported by the surveyor as the parties who
are to be benefited. No application was made to them
to sign a petition; they were not called upon in any
way to take part in this transaction. Now let us look
at the statute, which I will read. (His Lordship read
sec. 570 of the Municipal Act of 1888.)

Under that statute the council would have authority 8
only in case a majority of the parties who are to be
benefited by the improvement in the township should
sign the petition.

But there is no provision made in this proceeding
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for obtaining the signatures of parties in that township

Towxsmeorto the petition, although alleged to be benefited. It

CHATHAM
R
TownsmIP
or" Dover.

‘i:'!enry J.

would appear, if the provision of section 570 is to be
studied, and for the purpose of carrying out what is
intended, that the parties who are to be benefited
should be all considered, and in that case, where the
law provides that a majority of the parties to be bene-
fited by the improvements must sign the petition, if
they are resident out of the township they are not here
as petitioners. The policy of that provision of the law
is simply to enable a majority to force the minority to
make the improvements. But if the township of Chat-
ham is to be benefited and not Dover, and the majority
in Chatham were to sign a petition and the council of
that township could act on that petition and tax the
people of Dover, the principle would not apply.

I cannot think that a bare majority in the township
of Chatham should originate procedings where the
contemplated works would extend into Dover, and that
the legislature could be said to have endowed them
with the power of making improvements that in the
township of Chatham may cost $1,000, and in the town-
ship of Dover may cost four times as much, and the
people in the latter taxed without having any voice or
say in the matter. It seems to me that where the
property is situated in two townships it would be
necessary to show that the petition was signed by a
majority of the persons to be benefited in both.

I have already said that if the act authorised the pro-
ceedings, section 570 is the only provision in the
law by which -this right could be exercised in Dover,
and I am of opinion that that section requires the peti-
tion to be signed by a majority of the persons to be bene-
fited'in both townships. The law making provision
for an appeal from the decision of the surveyor allows
such appeal to arbitrators whose decision shall be final
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on the whole question of benefit. It is in evidence 1886
that objections were taken and fyled with the arbitra- Tow;;;m oF
tors, who declined to consider them. 1 think it was CHA:.HAM
the duty of the arbitrators to consider these objections. Townsare
I do not think the award made was a good or binding ** Dovxs.
one. It isa well known principle that if certain mat- He_’iy_ J.
ters are left to arbitrators, who fail to consider them,
the award is not good. - The minutes in evidence show
that several matters were not considered.

Another objection that I take is that the weight of
evidence shows that Dover was not to be benefited by
the change. Then, if this benefit is altogether for the
township of Chatham, what right had that township
to tax Dover ?

If the improvement is made it leaves Dover accord-
ing to the evidence just about where it is at present.
But we have, I think, only to look at the evidence of
the surveyor himself. He says:

In making the assessment in Dover I took into consideration that
Chatham had made all these taps mentioned, and if Chatham had
not done so, perhaps I would not have assessed Dover at all for this
work. * * * I would not have assessed either lands or
roads in Dover so high for this work if the cut off had not been made
by Chatham.

The meaning of that is, that because Chatham had
previously made a drain at its own expense, years after-
wards it would have a right to tax Dover.

And when we have, in addition to that, the almost
certain evidence that Dover was not to be benefited in
any way, I think the whole proceedings are inequit-
able.

But I have still another objection to the whole of the
proceedings in this case. I am of opinion that they
were all bad from beginning to end. Section 557 pro-
vides for the taxation of an adjoining township where
the work to be done extends beyond the limits of the
municipality where it is commenced. If the work of
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1886  drainage in this case is commenced in Chatham and
TowNsae orbeing a benefit to Dover, is brought up to the limits
CH‘:H“M between the two townships, then this section applies.
Towssare  Section 577 is as follows: (His Lordship read the

oF DovERr, .
—  section.)
Henry J.  Now how does the case stand? This act is not

intended to allow one township to go into another,
make a drain, and alter their bridges and roads and
affect and tax the property owners. It is simply to
come up to the limits, and the law provides that if the
operation is beneficial to the adjoining township the
latter may be called wmpon to contribute. But here
Dover is sought to be taxed for a portion of the work

* o be done in Dover beyond the limits of Chatham.
Now where is the law to be found to sustain such a
claim 2 Surely if the legislature had intended that one
township could go in and dig drains in and tax another
it would have said so.

Then I turn to section 578 and that section provides :
(His Lordship read this section.)

That does not alter the other clauses. Then section
580 says : (This section was then read by His Lordship.)

That does not allow one township to go into another.
The law protects civil rights and we are to construe
the public statutes so as to prevent any interference
with these rights.

Then how are we to construe these sections ? Plainly
it must be that a township is not to operate outside of
its own limits. How can we say that the statute
intended one township to operate in another unless it
80 prescribes and enacts ?

Then section 582 provides: (His Lordship read this
section.) ‘

“If the work being continued in its limits,” that is,
where it is brought up to the line and the other town-
ship benefited, the work being continued within the



Vo'~ XIL | | SUPREME-COURT ‘OF 'CANADA 3ypt

(S LI

lidits Whiteit ws' cottiftishoed:
‘Butif T'had’any* dificalt§ 'in” the ‘construction to ‘oe ToRsanis e Gif
put on these sections I think section 598 Would“ sett]e C“H:Tm‘ﬂ[/

T

it beyond 411 questldn or Toannér of doubt ‘That" sec- Tomﬁﬂ’

Y

RH}

N

tisn s’ays ’}?M AR U P TIPS SN SR s TOF '
Whére any Works: propdsed fo be'¢onbtructdd i any lnca,hty‘under" Henry T
seetion: 570 affeet niore'thanione muvidipality, eithet gi account of: -
such works, passing, dr, pautly; passing, through two or more munigj--}
pahtles, or on account of the lowermg or ralsmg of the wabers of any. .
stream or lake, which i Is contemplated 1n 1 the proposed scheme of drain.” ‘
agey elthefidra,lﬁihﬁg ot ibedity la,nds it tio o' rirbre: t0wnsh1pé‘ he''!
coimﬁy councﬂ»t)f ther c‘ounty 5{@ whxch girch mumclpa}hﬁés(‘belong;'

aﬁ‘ectedj a,nd W1thout any pxehmwary .pe'gtlon ﬂom the owners of
the propert j to be benehted ey, pass, by- laws for the purposes i
adthaorized by the sald sectlon , o

‘Thé ‘apphcahon for “thé’ lmp('iveﬁxent’lhquéstmn
should:’ hm‘* “Beén ‘brought Bifoie  the ‘doutity” counoﬂ.‘”’;‘
I ‘thibk o' oné townsh1p could ono-mafe the"proceefi -
ings, a,nd contragt’ "y anl é‘xpen‘dl‘éure"of mone’f’}’ihM
1 I’ - 57 1;ﬁhere '*he Work' T passes
through two or, 1pa11tges yvhmh it. dld here, g
and section 598 clearly provxdes for a-case.of- that kind.1
and no-one councﬂ isguthorized t6° deal” with'it;: buf
elther“fné'y“db’ 1y °to th’éﬁcou ty bouncﬂ" 1 _

So I thmk tha our ]udwment qhould be to_d smlsé
the:: a,ppea.l and conﬁrm the. ]udwment of th,e Court of
AppealforUntarie. & - ¢ 0 e e Lal

)
TasenEREAU iJ.—The. appeal 111 my oplmon «should

be. dlsmlssed for the reasons. given by.:Mr. Justice . -
erynne, in, Whosegudgment 1 concur IR T N

thrl ppeal ‘were ‘institited by ‘the” TOWIl“hlp of N

ChatHhai &namely, ‘eh. - 174" of thc Revlsed Statutes o

Oh{arlb initd b 79T1:§. Sectfoh it'1¥’ enactedf‘ ’t‘haj:i '“-‘_" N
(Hlé“Lordsrhl’p Teft véad tho seckion) - AR



338
1586

SUPREME COURT OF CANADA. |VQL. XIL
By the 530th section it is enacted that “such by-law

a4 .
Townsze or Shall, mutatis mutandis, be in the {form or to the effect

CrarHAM
o
Townsarp
oF DovER.

Gwynne J,

following.” ‘

Here follows the form of a by-law framed wholly as
applicable to the case of a work contemplated to be
completed within the limits of the municipality in
which it originates, leaving it to the draftsman of a by-
law for a case coming within the 2nd sub-section of
section 529, namely, to the case of a weork extending
beyond the limits of the municipality in which it origi-
nates, to frame a by-law applicable to such a case upon
the model (mutatis muiandis) of that given in section
530 for a work completed within the municipality in
which it originates. To this model it will, however,
in the case before us, be useful to refer for the purpose
of seeing what the legislature has enacied should appear
in a by-law for executing works of this nature to make
it a good by-law. The form is headed:

A by-law to provide for draining parts (or for the deepening of

,in » &8 the case may,) the township of , and for

borrowing, on the credit of the municipality, the sum of
for completing the same,

Provisionally adopted the day of A.D,

Whereas a majority in number of the owners ag shown by the last
revised assessment roll of the property hereinafter set foith, to be
benefited by the drainage (or deepening as the case may be) have
petitioned the council of the said township of prayiog
that (here set out ihe purport of the petition describing generally
the property to be benefited).

Now, from this clause it appears that the preliminary

" essential condition precedent, necessary to give the coun-

cil jurisdiction to take any action which could have
any binding effect whatever upon any persons sought
to be made chargeable with any part of the cost of such
a work, is that a petition should be presented to the
council praying for the performance of the proposed
work, describing its nature, and signed by a majority
of the owners of the property to be benecfited by the
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proposed work, which property should be designated 1886

e o4

in the by-law. The next clause is: Tow ~SHIP OF
And whereas thereupon the said council procured an examina- CHATHAM

tion to be made by , being a person competent for such TOW'X,;SHIP

purpose, of the said locality proposed to be draired (or the said or Dover.

stream, creek or water course proposed to be deepened, as the case , -~

may be) and has also procured plans and estimates of the work to (mﬂa I

be made by the said - , and an assessment to he made by him

of the real property to be benefited by such drainage (or deepen-

ing as the case may be) stating as nearly as he can the proportion

of benefit which, in his opinion, will be derived in consequence of

such drainage (or deepening as the case may be) by every road, and

lot, or portion of lot, the said assessment so made, and the report of

the said in respect thereof and of the said drainage (or

deepening as the case may be) being as follows (here set out the

report and assessment of the engineer or surveyor employed.)

Now from this clause it appears clearly that the duty
of the engineer employed to examine the work was,
first, upon a survey to determine the total cost of the
proposed work ; and then to assess the whole of the prop-
erty. which, in his opinion, would be benefited by the
proposed work, whether consisting of roads or lots,
with the whole of such cost; the proportion of
benefit to be derived by each road, lot, or part of lot,
upon completion of the work being specially assessed
against each such road, lot or part of lot. The by-law

then proceeds :—

And whereas the said council are of opinion that the drainage of
the locality described (or the deepening of such stream, creek or
water course, as the case may be) is desirable: Be it therefore
enacted by the said municipal council of the said township of

pursuant to the provisions of ch. 174 of the Revised Statutes
of Ontario—

1st. That the said report, plans and estimates be adopted, and
the said drain, (or deepening as the case may be) and the works
connected therewith, be made and constructed in accordance there-
with.

2nd. That the Reeve of the said township may borrow on the
credit of the corporation of the said township of the
sum of , being the funds necessary for the work, and may
issue c%;:bentures of the corporation to that amount in sums of not
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less than one hundred dollars each, and payable within years,
with interest at the rate of per centum per annum, that

CuarEaM 18 tO say in (ingert the manner of payment whether in annual pay-

V.

TownsmIP
oF Dovag.

———

ments or otherwise) such debentures to be payable at
and to have attached to them coupons for the payment of intorest.
3rd. That for the purpose of paying the sum of being

Gwynne J. the amount charged against the said lands so to be benefited as

aforesaid other than lands (or roads, or lands and roads,) belonging
to the municipality, and to cover interest thereon for
years at the rate of per cent. per annum, the
following special rates over and above all other rates shall be
assessed and levied in the same manner, and at the same time,
as taxes are levied upon the under mentioned lots and parts of
lots; and the amount of the said special rates and interest assessed
as aforesaid against each lot, or part of lot respectively, shall be
divided into equal parts, and one such part shall be assessed
and levied as aforesaid in each year for years after the final
passing of this by-law, during which the said debentures have to run.

Here follows a schedule of the lots assessed as bene-
fited, with the amounts respectively assessed against
each, by the engineer appointed to examine and report
upon the work as appearing in his report to the council,
and the by-law proceeds:

4th. For the purpose of paying the sum of being the total
smount assessed as aforesaid, against the said roads (or lands or
roads and lands) of the said municipality and to cover interest
thereon for years, at the rate of per cent. per
annum, a special rate of in the dollar, shall,
over and above all other rates, be levied, in the same manner
and at the same time as taxes are levied upon the whole rateable
property in the said township of in each year for the
pericd of years after the final passing of this bylaw,
during which the said debentures have to run.

The statute then provides by a second sub-section to
the said 580th section that :

In the event of the assessment being altered by the Court of
Revision or judge, the by-law shall, before being finally passed, be
amended 80 as to correspond with such alteration by the Court of
Revision or judge (as the case may be).

Now, it is to be observed that the form of by-law
above given in sec. 5380, and the whole of that section
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with its sub-section and of sec. 529 with all of its sub- isf
sections except the second, relate exclusively to a work Towxsmre or
to be completed in the municipality in which it origi- Cm:fim
nates, and that this 2nd sub-section of sec. 529, which Towxsmie

is the only one which relates to a work originated in oF .].).3‘1“'
one municipality and continued into another, provides §wynne J.
that the originating municipality shall raise the

funds necessary to defray the cost of the entire

work, subject to be re-imbursed (to use the language of

the sub-section) “ as hereinafter mentioned.” Upon the
municipality in which the work originates the burthen

of providing all the funds necessary for the completion of

the entire work seems to be imposed, subject, however,

to a right to be re-imbursed by the municipality into

which the work is continued for such special benefit as

the work shall confer on the lots and roads in the latter
municipality.

The only provision made which authorizes a muni-
cipality in which a work originates to continue it into
an adjoining municipality, or for reimbursing the former
in such a ease for any part of the cost of such continu-
ance, is contained in the following sections: (His Lord-
ship then read secs. 584, 586 and 587.)

Now from these sections it is apparent that the only
purpose for which the legisluture has given to one muni-
cipality the extraordinary exceptional power of sending
its officers into an adjoining municipality and of con-
structing any work of drainage therein, is to carry off
the water brought down by the work commenced in an
upper municipality, and the only case in which power
is given to charge the municipality into which the work
is continued, or the lands sitnate within the limits of
such municipality, with any part of the cost of such
work is in the event that the lands of the municipality
(in which term I include its roads), or the lands of
individual owners situate within the limits of the
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municipality, derive a special benefit from the work,

Tow;:;;m or and such power is limited to the extent of such benefit,

CrATHAM
.
TownsHIP
or Dover,

Gwynne J,

by which term, as applied to such a case, I understand
that the roads and lands so charged should derive such
a substantial benefit from the work, beyond that which
they respectively enjoyed independently of such work,
as to make it plainly just and proper that they should
be made to contribute to the cost of a work under-
taken for the sole benefit of lands situate in
another municipality, and actually necessary for
effecting that object. As it is not competent for the
engineer or surveyor of the municipality in which the
work originates to do anything whatever, within the
limits of the municipality into which the work is con-
tinued, beyond what is necessary to carry off the water
brought down by the work done in the upper munici-
pality, all the work done in the lower municipality
must be regarded as being essential and necessary for
the accomplishment of the purpose of the upper muni-
cipality, and the owners of property therein which is
benefited thereby, the incidental benefit therefore, if any
there be, to the roads and lots in the lower municipal-
ity should be very clearly established beyond all man-
ner of doubt, to warrant the lands in the lower muni-
cipality being subjected, against the will of the owners,
to contribute to the cost of a work wholly necessary for
the benefit of the owners of the upper municipality.
The assessment in such a case imposed by an officer of
the upper municipality upon property situate in the
lower municipality should be scrutinized with the
utmost care and jealousy; and it is for this reason, I
apprehend, that section 538 of ch. 174 R 8.0. has been
amended by sec. 580 of 46th Vic. ch. 18, which came
into force before the arbitration had in this case and
applies to it, and enacts that :

The council of the municipality in which the deepening or drain-
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age is to be commenced ghall serve the head of the municipality

848
1886

. . Ay o'
into which the same is to be continued (or whose lands or roads are TOWNSHIP OF

benefited without the deepening or drainage being continued),
with a copy of the report, plans, specifications, assessment and esti-

CHATHAM
v,
TowNsHIP

mates of the engineer or surveyor aforesaid, and unless the same is on Doygg,

appealed from as hereinafter provided it shall be binding on the
council of such municipality.

For the purpose stated in the above section, and for
all proceedings in this case subsequent thereto, this
act, 46 Vic. ch. 18, which is an act in consolidation
and amendment of the acts respecting municipal insti-
tutions, is the one which applies to this case before us,
and I sha'l, therefore, henceforth refer to the sections of
this act. The 581st section enacts that: (His Lord-
ship read the section.)

This section, 570, is identical with section 529 of ch.
174 of the Revised Statutes of Ontario, already set out
in full.

The 582nd section enacts that: (His Lordship read
secs. 5§82 and 583.) _

The only sections necessary to be referred to in this
connection are sections 400 and 403 by the former of
which it is enacted that: (The said sections were read
by His Lordship.)

Now from these sections it is apparent that what
were the matters referred to the arbitrators is to be
determined by reference to the report, plans, specifica-
tions, assessment and estimates of the engineer, men-
tioned in the 580th section, and to the grounds of
appeal stated in the notice of appeal mentioned in the
582nd section, all which documents taken together
constitute the submission to arbitration ; and the object
of the arbitration, as appears by the 580th sec., is to
determine whether or not the said report, plans, specifi-
cations, assessment and estimates of the engineer are
to have binding effect to any, and if any to what, extent
upon the council of the municipality into which the

P
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1836  work is proposed to be continued, which, in the
Townsate or Case before us, is the municipality of the township of
CE‘:"“M Dover East. It becomes therefore necessary to refer to
Townsmie the said report and other documents mentioned in the

o EER' 580th sec., and to the notice of appeal served on the

““"i’i‘f J. township of Chatham, to determine what were the
matters in difference between these two municipalities
which were referred to the arbitrators in this case; but
before doing so it will be mecessary ro draw attention
to the condition of things as they existed before the
making of the report, plans, &c., prepared by authority
of the council of Chatham and served upon the council
of Dover for the purpose of charging the latter town-
ship with a portion of the cost of a work deemed neces-
sary to be constructed for the benefit of the owners of
property in the township of Chatham.

The Little Bear Creek drain, the deepening of which
is the work under consideration, was constructed several
years ago along the marshes and low wet lands in
Chatham, across the greater part of that township, until
it reached Little Bear Creek where it flows close to the
town line between Chatham and Dover East. The drain
crossed the Prince Albert road, in the heart of the town-
ship, where the lands are very low and wet. This drain
would have been quite ineffective for the purpose for
which it was constructed without what is called the
Prangley Tap, which was constructed by the county ot
Kent in the east end of the township of Chatham, and
by which waters collecting in Camden and the eastern
part of Chatham are drawn off to the river Sydenham.
The township of Dover, as one of the townships of the
.county of Kent, contributed its share to the construction
of this drain. Notwithstanding that the Prangley Tap
carried off a quantity of water in the township of
Chatham, which otherwise would have had no means
of escape beyond the limits of the township except
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such as was afforded by Little Bear Oreek drain and 1886
creek, the waters of the creek below the outlet of the ToWNSHIP OF
drain overflowed its banks and damaged the lands in -CHA:FAM
Dover. Inorder to drain the lands along the town line, Townsure
between Chatham and Dover, and to relieve Bear Creek or B_{ZER'
. of a portion of the water so brought into it by Little G“’3_”_‘_“f J.
Bear Creek drain, a drain, called the town line tap, was
constructed within the limits of the towuship of
Chatham close to the town line from Little Bear Creek

drain, along the town line northerly. To the cost of

this work the township of Dover contributed between

$8,000 and $9,000; subsequently what is called the

town line extension drain was constructed, in and by

the township of Chatham, for the purpose of giving

better outlet for Chatham waters and lessening the flow

of water into Bear Creek, to which drain Dover contri-

buted npwards of $1,000.

It was found, however, that the town line drain so
constructed, with its extension, and Little Bear Creek
drain and creek, were wholly insufficient to give effec-
tive drainage of the great mass of water collecting and
lying in the heart of the Township of Chatham, and
therefore that township, at its own expense, constructed
a drain, called the Prince Albert Road Tap, along the
Prince Albert road, to carry off a portion of the waters
collected there and which the Little Bear Creek drain
and creek, and the town line tap and extension, were
incapable of carrying off So many small drains, how-
ever, have been constructed by individuals to drain
their lots, and by the public to drain roads, which small
drains are condncted into the Prince Albert Road Tap,
and so low is the land at the Prince Albert road, and
so great is thé quantity of water which collects there,
that the drain was quite unable, even with the assist-
ance of Little Bear Creek drain, to carry it all off, and
the Prince Albert road is much overflowed and dam-
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aged thereby. Besides the above drains, the township

Towssmre or of Chatham has constructed other drains to carry off

CHATHAM
.

TowxNsaIP

oF DovEek.

Fwynne J.

wadler collecting in Chatham, and which had no natural
outlet except such as Bear Creek afforded, which creek
was utterly incapable of carrying off all of such water.
The municipality of the township of Dover, also at its
sole expense, constructed in the westerly part of that
township a drain called the Baldoon street drain, at the
lower extremity of the work now proposed to be done,
which falls into Bear Creek near its outlet.

Such was the state of things when Mr.W. &. McGreorge,
an engineer and surveyor employed by the council of
the municipality of the township of Chatham, made
the following report, which is addressed to the reeve,
deputy reeve and municipal council of Chatham town-
ship. (His Lordship read the report, which is set out
in full in 5 O.R. 326.)

Subjoined are two schedules, the one for the town-
ship of Chatham the other for that of Dover: to the
former it is unnecessary to refer, as it is with the
schedule of the township of Dover that we are con-
cerned, which, as it is not long, it will be convenient
to set out in full, for the purpose of showing precisely
what it is that Mr. McGeorge did, and what it is that
his report purports to adjudicate upon ; forit is in the
nature of an adjudication binding upon the municipal-
ity unless appealed from, and in case of appeal the
award made by the arbitrators to whom the appeal is
referred is absolutely conclusive and binding upon all
parties, subject always to the jurisdiction of the High
Court of Justice, as we have seen by reference to the
sections of the act above extracted.

The schedule in respect of the township of Dover is
headed and is as follows :

Little Bear Creek drain west of Prince Albert road. Schedule of
assessments on lands and roads in the township of Dover East, for
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benefit, for outlet, and for constructing a drain to carry off water

brought down on lands to damage them :

Concession 10, Lot 24...............

It 11,
o 12,
“ 13,

E. Baldoon st., Lot

W. Baldoon st.,

&
&
i
14
&
113
{3
&
43
&

{3

11

) SR
rerrrermersernss eranrsmressenanes
2 1ov. evers wreeereeirersess e

25 1 eernrnntresrtsacinans eressannreseers
26.00ee PTN .
2T vererersseanoasecsscnrearsrrovessrssane

30 ceuceensvosse teseracvasansacresiranes
Bl.siusees cressannrinniaiiaesnraerenans
32......... crsnaractssennsnsessrisesurnse

22 cervneenrmroonsaroissarenronces
23 erreeesanniconsioninseniiatetiine
24 riveerenrerensorinnneriareninaivares
2D cererirnerirnaresiensosaasisessionaaas
264e0sosteercorensirivsicarosronsasrenees
b1 PSPPI ternerannenrnane
80.eroersessrrsonsesocsiianitnssensanne
Blueuessoornsnseseonsarainssranennanns

1 S PPN

Road between concession 10} and 11 from town line
t0 Baldoon street.iciercerncreerecrsoevares o coresrarares
Road between concession 11 and 12 from town line
to Baldoon street....ce......ees o eerrrinanne Crrerestessne
Road between concession 12 and 13 from town line
t0 Baldoon streebcecss vicieree woeriesiessenireiiinens .
Baldoon street from lot 21 to Tot 31, inclusive.......
Half assessment on town line of Chatham and
Dover from 6th to 15th concessions, inclusive,... 1,000 00

This schedule being, as it is, made part of the report
shows that all that the engineer did, as indeed all that
he had to do as far as the township of Dover was con-

vecsesroereoass sesonre- $ 10 00

20 00
20 00
5 00
50!
7 00
7 00
7 00
700
7 00
7 00
7 00
25 00
25 00
25 00
25 00

500

5 00
5 00
5 00
5 00
5 00
5 00
5 00
5 00
5 00
5 00
15 00

50 00

50 00

50 00
50 00
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cerned, was to assess the above several lots and roads

Towssare or With the above several sums-as for benefit to be con-

CHATHAM

ferred npon them respectively by deepening the Little

Towssere Bear Creek in the township of Dover, which deepening

or Dovgr.

Gwynne J.

was absolutely necessary to carry down the great flow
of additional water brought into it from the township
of Chatham, by the deepening of Little Bear Creek
drain, in that township. The profile annexed to the

‘report, and also made part of it, shows that this drain

was deepened upwards of three feet at the Prince Albert
road to carry off water from the Prince Albert road
drain and that this depth was continued with. a fall of
three feet to the town line tap where the bottom of
Little Bear Creek drain, when deepened, will be between
three and four feet below the bottom of the town line
tap; from this point the deepening is to be in Little
Bear Oreek itself, which, at present, has a fall of about
two feet from the town line to Baldoon street drain.
The Little Bear Oreek, when deepened, is to have its bed
lowered to the level of the bottom of the Little Bear
Creek drain, at the town line tap, which depth is to be
maintained on a dead level to Baldoon street drain, so
that instead of the natural fall which the creek now
has, from the town line to Baldoon street drain, the
current and flow of the waters in the creek, between
these points, will be created and maintained solely by
the force of the extra water, brought in at Albert road,
coming down the Little Bear Creek drain on the fall of
three feet given to it, from that point to the town line
tap, and this tap will be of no use until the waters in
Little Bear Creek drain rise high enough to enter the
town line tap. The profile has at its foot, at station
289, the following entry which must also be taken as
part of the report:

Continue 300 rods further clearing bars and timber.

Now, against this report and the assessment therein
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countained, and against all proceedings of the council of 1886
the municipality of the township of Chatham there- ToWNSHIP OF
upon, the municipality of Dover, in accordance with CRaT=aX
the above provisions of the statute in that behalf, TOWNSHIP
appeals by a notice of appeal, in which the grounds of Dovas.
appeal are stated as follows: Gwynne J.

To James Clancey, Esquire, Reeve of the Township of Chatham and
North Gore :—

Take notice that the council of the municipality of the township
of Dover East and West do appeal against the pretended report of
W. G. McGeorge, provincial land surveyor and engineer for Chatham
aforesaid, for the deepening of Little Bear Creek drain, west from
Prince Albert road, to the Chatham and Dover town line, and for the
extension thereof into the township of Dover East beyond Baldoon
street, and against the assessment made by the said McGeorge as
mentioned in such report, and against all proceedings taken by the
council of Chatham aforesaid thereon.

And the grounds for such appeal are : (His Lordship
read the grounds of appeal as set out in 5 O.R. 329.)

The notice then notifies Chatham of the appointment
by Dover of an arbitrator to act on behalf of that town-
ship and of the name of such arbitrator, and calls upon
the council of Chatham to appoint an arbitrator to act
upon behalf of that township. An arbitrator having
been appointed by Chatham in pursuance of this notice,
and a third arbitrator having been also duly appointed,
according to law, the matter in difference, as appearing
by reference to the reports and other documents appeal-
ed against, and to the grounds of appeal as stated in
the notice of appeal, whatever those matters were, be-
came referred to the three arbitrators so appointed
whose duty it was finally to adjudicate thereon.

The material question therefore is: What were the
matters so referred ? -

Now, it cannot, I think, admit of any doubt or ques-
tion that the municipality of Chatham had no power

whatever, by their engineer or otherwise, to carry any

work originating in Chatham, and necessary for the
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drainage of Chatham, into the township of Dover, or to

Towxsmrp or i pose any burthen by way of assessment upon any lands

CHATHAM
v

or roads in Dover to reimburse Chatham for, or to pay,

Townsare the cost of any part of such work, unless a petition, signed

oF Dover

by a majority of the owners of property in the town-

Gwy_inf J- ship of Chatham to be benefited by the proposed work,

should be first presented to the council of the munici-
pality praying that the proposed work should be under-
taken and executed under the provisions of the statute.
The presentation of such a petition so signed is a con-

- dition precedent to the acquisition by the municipality

of the township of Chatham of any jurisdiction what-
ever over the township of Dover or over any lands
situate therein. That no such petition ever was pre-
sented as would give to Chatham the jurisdiction over
Dover in this case having been made one of the grounds
of appeal against the validity of Mr. McGreorge’s report,
I cannot see upon what ground it can be held that such
a matter was not one which should have been enquired
into and adjudicated upon by the arbitrators. If none
such had been presented the jurisdiction never attached,
and in such case the report of Mr. McGeorge had no
validity or binding effect whatever, and the appeal, as
it appears to me, must have succeeded upon that ground
alone. Now no express decision of the arbitrators has
been given upon this point; the objection was taken
by the notice of appeal and appears never to have
been abandoned ; it has been urged before the High
Court of Justice for Ontario, on the motion to set aside
the award, and has been repeated before us.

The onus of proving that the jurisdiction had
attached lies plainly upon the municipality which
assumes to exercise the jurisdiction, but no evidence
appears to have been offered upon the point. The
recital in the by-law of the township of Chatham, which

' was 'Produeed but with which the township of Dover
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had nothing to do, of the existence of a fact necessary 1886
to exist before the jurisdiction could attach, cannot Townsmr or

have the effect of giving the jurisdiction. CHA:f’AM
The point was made a ground of objection to the ;1;0‘7;’)?‘;‘;
~award of the arbitrators upon the motion to set it —

aside made in the High Court of Justice for Ontario, Gwy_nff J.

and it is still pressed before us by the respondents as
a reason against this appeal, and upon this ground, if
on no other, I cannot see why the appeal of the town-
ship of Dover against Mr. McGeorge’s report should not
have prevailed.

But assuming the jurisdiction to have attached, then
it became the duty of the engineer employed to report
upon the work to set forth in his report a statement of
all the several lots and roads in the township of Dover,
if any there were, which in his opinion would be bene-
fited by the completion of the proposed work, and to
assess and charge each of such lots and roads with the
amount of such benefit to be received by each. If the
work should be for the benefit of Chatham alone, and
should confer no benefit upon lands in Dover, no lands
in Dover should be assessed ; only such as should be
benefited should be assessed, and each lot, separately,
only with the amount of the benefit it should receive.
If lots should be benefited, but roads not, then the lots
only should be assessed, each to the amount of its own
benefit, and the roads should not be assessed, or if roads
alone should be benefited, then they alone should be
assessed to the amount of such benefit, and the lots
should not be assessed. Now what Mr. McGeorge by
his report did, was to set out in a schedule, which was
made part of his report, all the lands and roads in
Dover which, in his opinion, would be benefited by
the work, and to assess and charge each of such lots
and roads with the particular amount of benefit which,
in his opinion, each would receive. ‘
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1886 The township of Dover, in their notice of appeal,
Townsare or Object to this part of his report upon the ground that
CH":HAM the several lots and roads so assessed and charged with
Towxsme such burthen will not derive from the completion of
or DOVER the work a benefit to the amoants respeclively assessed
G“'yin_‘f J upon them, nor in fact any benefit at all, but that, on
‘the contrary, the work will do them injury. This is

the substantial ground of appeal upon this point,

upon which, in my opinion, it was the duty of

the arbitrators to have adjudicated. I cannot, I

confess, comprehend how there can be any doubt

upon this point. The statute requires the engineer to

assess and charge every lot and road, if any there be,

which in his opinion is benefited, with the amount of

such benefit, and to make the assessment so made by

him part of his report. It further makes the report,
including his assessments, binding if there be no appeal,

but if there be an appeal, then the statute creates a

special court of arbitrators to whom the whole report,

and the matters in difference in relation thereto, and to

its contents, which are stated in the notice of appeal,

as grounds of appeal are referred; and it makes the
arbitrators’ award, on such matters so referred, to be
conclusively binding upon all parties, which term “all
parties,” as here used, in my opinion, comprehends the

owners of the lands assessed, as is apparent from section

400 of 46 Viect. ch. 18, which enacts that in cases of

this nature one copy of the award shall be registered in

the registry office of the county or division in which

the lands affected are situate. For what purpose can

this be supposed to be done except to perfect most
effectually the charge of the several sums assessed upon

the lands charged, and to give notice thereof to all pur-

chasers of such lands or any of them. What the foun-

dation is for the idea that, in a case like the present,

there is a bulk sum charged by the engineer’s report the
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propriety of which alone is what is submitted to the 1888
arbitrators, and that the manner in which such bulk Towxsare or
sum is apportioned, and what are the lots among which CHA:HAM
it should be apportioned, and in what manner, are mat- Townsare
ters with which the arbitrators have nothing to do, but or Dovaz.
are reserved for after consideration by a Court of Revis- GWY_E‘_’ J.
ion, I am unable to see. There is nothing in the statute
expressed to that effect, and no such thing can be im-

plied from what is expressed. Such a construction

would defeat what, in my opinion, appears to be the

plain intention of the legislature, namely, that the award

of the arbitrators should be conclusive and binding

upon all parties affected by the assessment, and that by
registering the award the lands so assessed should

become irrevocably charged with the amount assessed

against each. The by-law thereafter to be passed by

the council of the municipality of Dover is merely . for

the purpose of levying by yearly rates, in the same
manner and at the same time as other rates are levied,

the amounts already effectually charged upon the lands
assessed. Now that there is any bulk sum, in the

report appealed from, which is assessed upon the town-

ship of Dover as such, that is to say, in any other sense

than that the aggregate of the several sums charged

upon the several lots and roads mentioned in

the report of necessity makes a sum total

or, if the term be liked better, a bulk sum is, in my
opinion, quite a mistake. By adding up the several

sums charged upon the several lots and roads assessed,

we find, no doubt, that they amount to $1,479, which

sum of necessity does bear a proportion to the amount

of the whole cost of the work as estimated at $10,106

which proportion is well expressed, it is true, by the
fraction ##%%, and thus the proportion which Mr. Mec-
George’s report finds that the township of Dover

should contribute to the proposed work can be ascer-
23
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i886  tained, and this, indeed, is the only way in which such
TowNSaLP OF proportion can be ascertained consistently with the
Cmatsan provisions of the statute, which is to charge severally
Towssmie the lands in Dover with the particular amounts by

or DOVER: rhich they shall be respectively benefited.
Uwynne J.  If there be error in the items, or any of the items
" which compose the sum total, that sum total must be
erroneous to the extent of such error in the particular
items. Whether, therefore, there be any, and if any,
what, error in the particular items, or in any and which
of them, is the material question, and it requires adjudi-

tion upon each particular item.

The sum of $1,479, being arrived at in no other way
than by addition of the several items charged upon the
several lots and roads, is nothing more than a result of
what Mr. McGeorge shows by his report that he did,
which was, as he was required to do, to assess the par-
ticular lots and roads with the particular sums by
which he says that, in his opinion, they will respec-
tively be benefited by the work. That was the only
thing done, and which his report represents as having
been done, by him, and it is against the things so repre-
sented as having been done that the appeal was taken.
If it should appear that all, or any, of the lots and roads
assessed should not have been assessed for the reason
that it does not appear that they would be benefited by
the proposed work to the respective sums assessed upon
them severally, or to any amount, the assessment would
be bad as regards every lot and road so wrongfully or
excessively assessed; the correctness of the several
nssessments was, in my opinion, one of the matters
which was submitted to the arbitrators by the express
terms of the notice of appeal ; that, assuming the juris-
diction to have attached, was the very point upon which
the arbitrators were called upon to adjudicate, and
upon which they should have made their award so as
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to make it, as it is by the statute intended to be, con- 1886
clusive and binding upon all parties. Whatever might Towssare or
be the difficulties and delay attending the proceedings CH“:HAM
which might be necessary to be taken for the purpose, Towxsap
that, as it appears to me, was their clear duty. There or Dover.
is no such thing mentioned in the report, nor, indeed, ¢wynne J.
could there be, as a bulk sum, which, having been first
ascertained in some unexplained or unsuggested man-
ner, has thereafter to be apportioned among some lots
and roads without any diminution of the bulk sum.
The only bulk sum being the sum total of the assess-
ments charged on the several lots and roads added
together, that sum total must vary accordingly as it
should be found that the assessments charged upon the
several roads were properly or improperly charged.

If any of those assessments should be removed for
the reason that the lots or roads on which they were
charged would not be benefited by the proposed work
the sum total must of necessity be diminished accord-
ingly. If ihe lots would not be benefited, but the roads
would be, the assessment charged upon the lots must
be removed ; so if the roads would not be benefited, but
the lots would be, the assessments charged upon the
roads must be removed ; and in neither case could the
amount deduncted in respect of the one be charged upon
the other, either in justice or common sense or by reason
of anything expressed in the act, which, by providing
a court of arbitration to adjudicate upon the matters in
difference, plainly intended, as I think, that complete
justice to all parties concerned should be finally admin-
istered by that court.

Now the award, which was signed by two only of
the arbitrators, after reciting the engineer’s report and
the assessments made by him upon the lands and roads
in Dover mentioned in his report, and the appeal there-
from, and that the arbitrators had considered all the

23
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1886  evidence offered before them, adjudicated as follows :—
Townsmrp o Yirst—We order, award and determine that the said assessment
.CraTEAM upon lands and road in the township of Dover East and West, and

Tov:r;smp the town line between the said township of Dover East and West,
orF - Dover, and the township of Chatham and North Gore, by the said George

= _ McGeorge, be sustained and confirmed, as the said lands and roads
Gwy_n___ne *in the said township of Dover East and West will be greatly benefited
' and improved by the said work, and also the said town line road
between the said municipalities of Dover and Chatham, and that
the said. appeal be and the said is hereby dismissed, and that the
geveral grounds mentioned in the notice of appeal have not been

sustained.

Now that this award purports to be a full, final and
complete adjudication upon every ground of appeal
stated in the notice of appeal, cannot, I think, admit of
a doubt. It determines, in effect, that the event which
alone could give any jurisdiction to the township of
Chatham to affect the township of Dover had occurred.
It determines that every one of the assessments of lots
and roads in the township of Dover, made by Mr.
McGeorge, was just and proper, and that each one
of those lots and roads would be benefited by the
proposed work and to the amount charged wupon
it. In form it is perfect as a conclusive award
which is by the act made binding wupon all
parties, subject only to being interfered with by
the High Court of Justice to the jurisdiction of which
court it was subjected; and I cannot doubt (if not
interfered with by the High Court of Justice) that, if
and when registered in the regisiry office of the county
where the lands lie, it would irrevocably charge every
one of lots and roads so assessed with the precise
amount so assessed upon them respectively. The
duty of the municipal council of the township of
Dover to pass a by-law for levying these amounts by
yearly rates within the period allowed by the statute
for that purpose was simply ministerial, and no court
of Revision',pr other court, conld ever review such assess-
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ments so confirmed. The registration of the award would 1886

irrevocably bind the several lands with the respective TowNsare op

amounts so charged upon them respectively, subject CHA:HAM

always to the jurisdiction of the High Court of Justice Towxsme
oF Dovar,

over the award. But that the arbitrators who signed =~ __
the award never intended it to have the effect which, &Wyae J-
from its terms, in my opinion it clearly has, appears

from a minute of proceedings before the arbitrators:
which, with the evidence taken before them, has been
returned to the High Court of Justice for Ontario for

the purpose of being used mupon the motion made in

that court by the township of Dover that the award
should be set aside, for, among other reasons, the same
reasons as had been stated in the notice of appeal to

the arbitrators, and because the said findings and
award of the arbitrators are contrary to law and
evidence and the weight of evidence.

From this minute of proceedings it appears that on
the 18th May, 1888, all the arbitrators met to decide as
to the award, when the following entry is made.

The arbitrators have considered it best to decide against the legal
objections, and to decide against Mr. Wilson's contention, (Mr.
Wilson was counsel for Dover) leaving him to bring them before the
courts if he thinks proper.

The arbitrators all agree that Dover will be benefited by the
work, Mr. Fleck holding that, on the evidence offered, five hundred
dollars should be taken off the assessment on the town line roads
the other arbitrators holding that lands and roads in the township
of Dover are benefited to more than the amount of assessment,
and that it should be confirmed, but one of the arbitrators, Mr.
Douglas, holding that while the bulk sum assessed is not too great
the lands and roads and parts thereof so assessed should be varied,
which it is competent for the Court of Revision to do. The arbitra-
tors thereupon agree to confirm the assessment as above.

Mr. Fleck declines to sign the award.

Arbitrators now adjourn till 4 p.m. this day to sign the award at
same place. )

I have already expressed my opinion to be that this
view of Mr. Douglas, as to there being a bulk sum
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1386 which could be correct although the items of which it
Towxsmie or I8 composed, or some of them, should be removed, is
CE‘;?“M erroneous. The error, I think, consists in the applica-
Towssare tion of sections of the act, which relate solely to a work

o ff_VER' constructed wholly at the cost of the municipality in

Gwynne J. which it is both begun and completed, to the case of

" landsina township into which a work of an adjoining

municipality is continued by and for the benefit of the

municipality constructing the work, to which case the

sections do not apply, and with respect to which special

provision is made by other sections of the act. In the

former case there is a bulk sum first ascertained, namely,

the cost of the whole work, which aftervsards is appor-

tioned (without any diminution of the bulk sum, which

of course cannot be diminished being the amount of the

cost of the whole work,) in such a manner as may appear

most fair and just, among certain lots and roads, even

though the proportion of the whole cost which the

several lots and roads would have to pay might be greater

than any actual benefit that could be said to be conferred

upon them respectively by the work. Inthe present case,

where a work begun in and for the benefit of Chatham

is continned into Dover, there is no bulk sum in so far

as Dover is concerned as to it, the lands therein cannot

be subjected to any charge except for the actnal benefit

each lot and road shall be considered to receive. There

is no bulk sum to be apportioned among any lands in

Dover. The only bulk sum in the case at all is the cost

of the whole work, which must be borne by Chatham,

except in so far as particular lots and roads, if any there

be in Dover, can be said to derive benefit from the work,

and these lots and roads can only be charged with a

sum representing the actual benefit which can be fairly
attributed to the work irrespective of any bulk sum.

TFor the reasons already given, I am of opinion that
the Court of Revision has not, and cannot have, anything
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to do with a case of this kind. The Court of Arbitra- 1886
tion is the final court (subject only to the jurisdiction Townsate op
of the High Court of Justice) to adjudicate upon all CHA:.HAM

matters in difference arising in a case of this kind. Tov]V)NsarP
) oF DoOVER.
The sec. 581 of 46 Vic. ch. 18, which provides that the —
Gwynne J.

municipality into which a work is continued by an ="
adjoining municipality shall pass a by-law to levy the
amounts legally assessed upon lands in the lower town-
ship, and which says that such by-law shall be passed
in like manner, and with such other provisions, as would
have been proper if the majority of the owners of the
land to be taxed had petitioned for such work, as pro-
vided in sec. 570, does not say that the by-law so passed
shall be subject to the provisions contained in sec. 570
and its sub-sections, but that it shall be passed with
(that is in my opinion shall contain) such provisions as
a by-law petitioned for in the manner provided for in
sec. 570; that is to say, provisions for borrowing on
debentures the required sum and for levying the sums
charged on the several lots by special yearly rates on
the respective lots, and for raising the amount charged
on roads by a general assessment on the ratepayers of
the municipality.

To subject assessments which, on appeal, have been
submitted to the decision of arbitrators to be again
revised by a court of revision would, in my opinion, be
quite inconsistent with the plain intent of the act, that
the award should be conclusively binding uwpon all
parties, subject only to revision by the High Court of
Justice, and with the provision that the award shall be
registered in the registry office of the county in which
the lands affected are situate. In my opinion, there-
fore, the arbitrarors erred in not adjudicating in fact
upon the merits of the appeal against the several assess-
ments on the lots and roads assessed, as by their award
they have in terms done, and that for this error, plainly
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appearing upon their minutes, the award should have

Nt .
Townsmipe or Deen set aside.

CHATHAM
v.
TowxsHIP
oF Dover.

Gwynne .

Thereremains to be considered the main point insisted
upon, both before the arbitrators and against the award,
namely, that the evidence failed to establish that the
proposed work would confer any benefit upon the lots
and roads assessed, and that on the contrary it estab-
lished, as well as could be established in advance of the
construction of the work, that it would inflict injury
upon some of them.

The learned Chief Justice of the Court of Appeal for
Ontario, concurring with certain expressions in the
judgment of the learned Chief Justice of the Divisional
Court before whom the motion to set aside the award
as against law and evidence and the weight of evidence
was made, says upon this point:

On the general merits of the award I share with the learned Chief
Justice his difficulty in seeing, on the evidence, how Daver is to be
benefited by the proposed work, but I share also his reluctance to
interfere, on that ground alone, with the decision of the arbitrators,

the more so as the dissenting .arbitrator was willing to hold Dover
benefited in a lesser sum than awarded.

If the question was one depending upon the credi-
bility of witnesses, or upon a nice estimate of contra-
dictory evidence, I quite concur that the judgment of
arbitrators upon a mere question of fact should not be
interfered with. But here no question of the credibility
of any ofthe witnesses arises, and there appears to be very
little, if any, contradiction in the evidence, all of which is
brought before us. Difference of opinion there may be, but
in the facts npon which opinions should be formed there
does not appear to be any material difference. Here the
great mass -of the evidence certainly appears to be
against there being any benefit conferred, and if the
principle upon which the engineer says that he made
the assessments, and formed his opinion that the lots
and .roads assessed would be benefited, be, as is
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insisted by the respondents, erroneous, a court of 1886
appeal, on a motion to set aside an award which con- TowNsatp oF
firms the assessments, is bound to exercise its indepen- CHA:?AM
dent judgment upon the evidence. TowNsHIP
It is not questioned that all the work proposed to be o EZER'
done is absolutely necessary to carry off the extra water GWYE J.
brought down from Chatham. This being so, the
evidence that benefit will be conferred upon the lots
and roads assessed in Dover to justify their being
charged with a portion of the cost of a work wholly
necessary for the accomplishment of the purposes of
Chatham ought, in my mind, to be absolutely free from
doubt, for, prima facie, in such a case the burthen of the
cost of the whole work ought to be borne by the muni-
cipality which invades the territory of another in order
to accomplish purposes of its own.
It might give rise to a serious question hereafter if
lands in Dover should now, before the construction of
the work, be assessed as for benefit anticipated to be
conferred upon them by the work, and it should after
its construction turn out that injury and not benefit, as
is most strenuously and for very strong reasons insisted
by many of the witnesses, would be the actual result,
whether the owners of the land so assessed might not
be deprived of their right to compensation, under sec.
591 of 46 Vict. ch. 18, for the injury so done to their
property.
Turning then to the engineer’s report,we find him there
saying that the charges made upon the lots and roads
in Dover assessed by him are, “for benefit,” * for out-
let ” and “ for constructing a drain to carry off water
brought down on lands to damage them.”
Now as to this latter item of service dome to the lots
and roads assessed in Dover, it is to be observed that
the only water brought down on lands in Dover, and
which certainly will damage some lands in Dover
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unless effectnally carried off, will be the water brought

Towssme or down by the deepened drain in Chatham, which water

CHATHAM
v,
TowNsaIP

oF Dovgr.

GGwynue J.

Chatham is bound to carry off effectually so as not to
damage any lands in Dover or, in default, to recompense
the injured parties under sec. 591 of 46 Vict. ch. 18, as
well as at common law, so that this item can form no
just ground for charging lands in Dover with any part
of the cost of the work. Then as to item “ for outlet.”
What is meant by this item is difficult to understand,
for the only outlet which the proposed work will give
to any water will be outlet for the extra waters
brought into Dover by the deepened drain in Chatham,
which waters by the deepening of Bear Creek in Dover
will find their outlet through that stream eventually
to Lake St. Clair. The deepening Bear Creek in Dover
for this purpose gives no outlet to Dover's waters that
Dover had not before. There can therefore be no justi-
fication for the charge imposed upon the lots and roads
agsessed in Dover under the item “for outlet.”

Then as to the item * for benefit.”

The engineer himself, in his evidence before the arbi-
trators, says :

The drain is necessary to carry off the water brought down to the
Prince Alkert road and district. There is very great need to carry
off the water from the Prince Albert road (in Chatham). I don’t
think any smaller drain than I have proposed would be sufficient.

Again :

It is for outlet that I assess the roads south of the proposed work
—the 12th and 13th concession roads. I also assess for outlet, and
we have to construct bridges on them, which will cost $200 each. [
estimated the buildings in Dover, including Dover’s proportion of
the town line bridge, at $450. Without the bridges the roads ia
Dover are benefited by the outlet and are assessed for that, and
because they use the drain. I suppose they could use the creek
without the drain. I assess them because they will use the outlet,
and not because I can see any possible benefit.

Then he speaks of four taps which had in years past
been made in Chatham, taking water to the Thames
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and thence to the river Sydenham. As to these hesays: }f?f
Every one of these taps has been of advantage to Dover. and these Tywxsarp oF
taps have relieved Dover of more water than will be br rught down CHATEAM
by tne proposed drain. Tlooked on it that in its natural state TOW';SHIP
Chatham and Dover had a joint interest in Bear Creek, and that if 55 Doymg,
Chatham had made acut off, to take water off Dover, they would -
have a right to send as much water down as naturally went there Gwzr—n—ne J.
originally, and that Dover would not have a right to make a drain
like Baldoon drain, taking water in, which would not naturally come
in, to the exclusion of water from Chatham, or without enlarging Bear
Creck to carry it off, nor drain their roads to occuyy the outlet with-
out giving Chatham the same rights as before. I think that owing
to the original conditions of the water and country, Dover should
contribute for making the outlet, as it now occupies space in Bear
Creek that Chatham formerly occupied. Dover was not assessed for
the Prince Albert drain, the Louisville tap or Prangley tep, and con-
tributed nothing unless their share of the county grant.
Now, the meaning of all this seems to be, that in the
opinion of the engineer, as Bear Creek was the only
natural drain for a large tract of low, wet marshy lands
situate in Chatham and Dover, and as such natural
drain was wholly inadequate to carry off the great mass
of water which collected in Chatham, and as to carry off
some of such water, by other outlets through the rivers
Thames and Sydenham, Chatham had constructed cer-
tain drains to which Dover only contributed its portion
of a county grant, although to others Dover had con-
tributed between $9,000 and $10,000, and as Dover also
had constructed a drain conducting into Bear Creek, at
the western extremity of the proposed works, some
water which would not naturally reach that stream,
therefore, Dover should now contribute to this proposed
work, constructed for the purpose of carrying off water
from Chatham, although the engineer who entertains
this opinion cannot sez any perceptible benefit that the
work will confer on Dover, other than giving (as he
calls it) an outlet which Dover already has, and is no
other than that of the stream called Bear Creek, which
by the proposed work Chatham avails itself of, and for
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1686  its own purposes has to enlarge the capacity of the

. NP
Townsare or CTeek.
CHATHAM : .
o Again he says:
TowNsflIP 1y mgaking the assessment in Dover, I took into consideration that
oF' DovER.

—__  Chatbam had made all these taps mentioned, and if Chatham had
Gwynne J.not done so, perhaps I would not have assessed Dover at all for this
work. I thought Chatham was not sending more water than she

sent there originally, and on this account I assessed Dover.
Another engineer who was called by the township
of Chatham, although he also expressed the opinion
that Dover was benefited by the work, gives his reason
for entertaining that opinion thus: “It will improve

the health of the county, if nothing else.”

Then, as to the charge on Dover for bridges, it appears
by the evidence that they are, as they stand, abundantly
sufficient for the water at present passing under them,
and that the enlargement is necessitated by the in-
creased flow of water brought down from Chatham by
the proposed work.

Upon the evidence before us, all that need be said,
as it appears to me, is that if the opinion of Mr. Me-
Greorge, as to the reasons for which he has charged the
lots and roads in Dover assessed by him with a part of
the cost of this work, be just and sound, legislation is
necessary to give eflect to i, for, in my opinion, those
reasons do not, under the provisions of the statute as it
at present stands, warrant any charge being imposed
upon them for the purpose.

Upon this main point of the contestation I am unable
to come to any other conclusion upon the evidence,
than that it fails to establish that the proposed work
will confer any benefit upon the lots and roads assessed,
or that they should be compelled to contribute to the
cost of the proposed work. And for this reason, also,
in my opinion, the award should have been set aside
and the engineer’s report also.
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This appeal, therefore, must, in wmy opinion, be dis- 1886

missed with costs. Tow?&xr orF
Appeal dismissed with costs. Cmf_‘ﬂ“m
Solicitor for appellanis: Charles E. Pegley. gf%%ﬁ:_

Nolicitors for respondeuts: Robinson, Wilson & Bell.

THE CANADA ATLANTIC RAIL-
WAY COMPANY AND DANIEL C. { AppeLLanTs; 1885
LINSLEY (PLAINTIFES)..coeeenrorecencns o 3

*Dec. 3,4.
AND 1886
THE COORPORATION OF THE) *May. 17.

CITY OF OTTAWA anp PIERRE | - —
ST. JEAN, MaYOR, AND THOMAS | .
HALDER KIRBY, TREASURER, OF [ VESPONDENTS.

THE CiTy oF O1taAwa (DEFEN-

DANTS) 1evvessanncesonscrsoesnsesesrassanses

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Municipal Corporation—By-law—36 Vic. ch. 48 (0.)—Bonus fo rail-
way-—Vote of ratepayers on by-law for— Premature consider-
ation of by-low—Error in copy submitied to.ratepayers—Signing
and sealing by-low-—To be passed by same council.

A by-law was submitted to the council of the city of O., under 36 Vie.
ch. 48, for the purpose of granting a bonus to a railway then in
course of construction, and after consideration by the council it
was ordered to be submitted to the ratepayers for their vote.
By the notice published in accordance with the provisions of
the statute such by-law was to be taken into consideration by
the council after one month from its first publication on the
24th of September, 1878. The vote of the ratepayers was in
favor of the by-law, and on 20th October a motion was made in
the couucil that it be read a second and. third time, which was
carried and the by-law passed. The mayor of the council, how-
ever, refused to sign it, on the ground that its consideration was
premature, and on 5th November the same motion was made
and the by-law was rejected. Nothing more was done in the
matter until April, 1574, when a motion was again made before

* PreseNt—Sir W. J, Ritchie C.J., and Fournier, Henry, Taschereau
and Gwynne JJ.
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1885 the council that such by-law be read a second and third time,
CA:Iv;;)A which motion was, on this occasion, carried. At this meeting
ATLANTIC a copy only of the bylaw was before the council, the o.iginal
Rwr. Co. having been mislaid, and it was not found until afier the com-
COR';;ORA- mencement of this suit. When it was found it was discovered
TION OF THE that the copy voted on by the ratepayers contained, by mistake
CirY oF of the printers, a date for the by-law to come into operation
OrTaWA.

different from that of the original.

In 1883 an action was brought against the corporation of the city of
O. for the delivery of the debentures provided tor by the by-law,
in which suit the question of the validity of the whole proceed-
ings was raised.

Held, affirming the judgment of the court below—

1. That the vote of 20th November, 1873, was premature, and not in
conformity with the provisions of sec. 231 of the Municipal Act;
that the mayor properly refused to sign it, and that without such
signature the by-law was invalid under sec. 226.

2. That the council had power to consider the by-law on 5th Nov-
ember, 1873, and the matter was then disposed of.

3. That the proceedings of 7th April, 1874, were void for two reasons.
Oune, that the by-law was not considered by the council to which
it was first submitted as provided by sec. 236, which is to be con-
strued as meaning the council elected for the year and not the
same corporation; and the other reason is, that the by-law
passed in 1874 was not the same as that submitted, there being
a difference in the dates.

Semble, that the functions of a municipality in considering a by-law
after it has been voted on by the ratepayers are not ministerial
only, but the by-law can be confirmed or rejected irrespective of
the favorable vote.

APPEAL from a decision of the Court of Appeal for
Ontario (1) affirming the judgment of the Chancery
Division (2) in favor of the defendants.

The facts of the case will sufficiently appear from the
previous reports and the judgment of this court.

McCarthy QC., OGara QC., and J. J. Gormully for
the appellants.

The by-law was passed on 20th October, 1878, and
although it was a few days ahead of time, that was
only an irregularity, and the by-law would stand unless

(1) 12 Ont. App. R. 234, (2) 80. R. 201,
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quashed within a reasonable time. There is a limitc of 1885
time given to quash a by-law by the Mun. Inst. Act, CaNADA

gec. 241. See Vunlecr v. East Oxford (1j. ﬁ;‘f‘gﬁf
The provision that the by-law shall not be taken into _ ».

. . .. CoERPORA-
consideration before the expiration of one month from yoy op e

publication, is directory only, and not mandatory, and g;:fvgi
unless damage be shown as a result of non-compliance ==
the court will not invalidate it.’

Sealing is not necessary to the validity of a by-law,
but is only required for the purposes of indentification :
Sec. 226. See Dunston v. Imperial Gas Co. (2).

The following authorities also were referred to:
Queen v. Ingall (8); Berks' Turnpike Road v. Meyers
(4); Abbott’s Dig. of Mun. Cas. (5); Dillon on Mun.
Corp. (6); Brock v. Toromto & Nipissing Ry. Co. (7);
In re Billings (8); Moss v. Barton (9); Buckland v.
Papilion (10).

McLennan Q.C. and McTavish for the respondents
cited In re Croft and the Township of Brooke (11); Mot-
lashed v. Prince Edward (12); Boulton v. Peterborough
(18) ; Crossfield v. Gould (14); Fry on Specific Perform-
ance (15) ; Luther v. Wood (16) ; Hammersiey v. DeBiel
(17) ; Jorden v. Money (18); Maddison v. Alderson (19);
Citizens Bank of Louisiana v. First National Bank (20).

O'Gara Q.C. was heard in reply.

The judgment of the court was delivered by—

GwYNNE J.—I am of opinion that this appeal must
be dismissed with costs upon all the grounds urged by

(1) 3 Ont. App. R.13L (11y 17 U. C. Q. B. 269.

(2) 3B. & Ad. 125. (12) 30 U.C. Q. B. 79.

(3) 2Q. B.D. 199. (13) 16 U. C. Q. B. 380.

(4) 6 Serg, & Raw. Penn. 10. (14) 9 Ont. App. R. 218,
(5) Pp. 725 to 721. (15) P. 474 ses. 1070 et seq.
(6) P. 235 sec. 131. (16) 19 Gr. 348,

(7) 17 Gr. 425. (A7) 12C. & F. 45.

(8) 10 U. C. Q. B. 273. (18) 5 H. L. Cas. 185.

(9) L.R.1Eq.474. (19) 8 App. Cas. 473.

(10) 2 Ch. App. 70, (20) L. R. 6 H. L. 361,
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the respondents against the appellants’ demand.

By the 471st section of the Municipal Institutions
Act of the province of Ontario of 1878, 86 Vic. ch. 48,
the council of every towuship, county, city, town and
incorporated village, were empowered to pass by-laws
for granting bonuses to any railway company in aid of
such railway, and for issuing debentures for raising
money to meet such bonuses, but it was enacted that no
municipal corporation should incur a debt or liability
for the purposes aforesaid, unless the by-law, before the
final passing thereof, should receive the assent of the
electors of the municipality in the manner provided by
the act. This manner was provided by the 231st sec-
tion which enacted that in case a by-law requires the
assent of the electors of a municipality before the final
passing thereof, the council shall by the by-law fix the
day, hour, and place for taking the votes of the electors
thereon at every place in the municipality at which
the elections of the members of the council therein are
held, and shall, before the final passing of the proposed
by-law, publish a copy thereof in some public news-
paper published within the municipality, or, if there is
no such newspaper, in the public newspaper published
nearest the municipality, and also, in either case, in a
newspaper published in the county town, if there be
any such newspaper, the publication to be continued
in at least one number of each of such papers for three
successive weeks, and shall also put up a copy of the
by-law at four or more of the most public places in the
municipality, and that appended to each copy so pub-
lished and posted shall be a notice signed by the clerk
of the council stating that such copy is a true copy of a
proposed by-law which will be taken into consideration
by the council after one month from the first publica-
tion in the newspaper, stating the date of the first pub-
lication, and that at the hour, day, place, or places
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therein fixed for taking the votes of the electors, the 1886

v’

polls will be held. And by the 248th section it was Cawapa

enacted that no by-law for contracting a deht by bor- pra’t
rowing money or otherwise, or for levying rates for Coroa.
payment of such debts on the ratable property of the mox or rag
municipality for any purpose within the jurisdiction of (()};:ngf.

the council, should be valid unless the by-law should -——

. . . . . J
name & day in the financial year in which the same is
passed when the by-law shall take effect, and that the -
whole of the debt and of the obligations to be issued
therefor should be made payable in twenty years at
furthest from the day on which such by-law takes
effect; and that the by-law should settle an equal special
rate per annum,in addition to all other rates to be levied
in each year, and that such special rate should be suffi-
cient, according to the amount of ratable property
appearing by the last revised assessment rolls, to dis-
charge the debt and interest when respectively pay-
able, and that the amount of ratable property shall be
ascertained irrespective of any future increase of the
ratable property of the municipality, and of any
income in the nature of tolls, &c., &ec., or of any
income from the temporary investment of the sinking
fund or of any part