REPORTS

e OF THE ==

SUPREME COURT

— OF —

CANADA

REPORTER

CEORGE DUVAL @.cC.

ASSISTANT REPORTER

C. H. MASTERS, BARRISTER AT LAW,

PUBLISHED PURSUANT TO THE STATUTE BY

ROBERT CASSELS Q. C. RECISTRAR OF THE COURT.

OTTAWA.:
PRINTED BY THE QUEEN'S PRINTER.

18g5.






JUDGES

OF THE

SUPREME COURT OF CANADA

DURING THE PERIOD OF THESE REPORTS,

The Honourable S1R HENRY STRONG, Kﬁight C.J.
- TELESPHORE FOURNIER ].

HenrI ELzZEAR TASCHEREAU J.
“ “ Jonn WELLINGTON GWYNNE ]J.
ROBERT SEDGEWICK ].

GeorGeE Epwin King ]J.

ATTORNEY-GENERAL OF THE DOMINION OF CANADA:

‘The Honourable SR CoARLES HiBBeErRT TUPPER,
K.C.M. G, Q.C. &ec.

SOLICTTOR-GENERAL CF THE DOMINION OF CANADA :

Tre HonouraBLE Joun Josepu Currax, Q.C,, LL.D.



L L IR UL L LR LR LR B etk

et

MEMORANDA.

On-the 12th day of September, 1895, the Honourable

Télesphore Fournier resigned his position as one of the
puisné judges of the Supreme Court of Canada.
. On the 28th day of September, 1395, Désiré Girouard, |
of the city of Montreal, in the province of Quebec,
Esquire, one of Her Majesty’s counsel learned in the
law, was appointed a puisné judge of the Supreme
Court of Canada.
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CASES

DETERMINED BY THE

SUPREME COURT OF CANADA
ON APPEATL

FROM

DOMINION AND PROVINCIAL COURTS

AND FROM

THE SUPREME COURT OF THE NORTH-WEST TERRITORIES.

THE HEREFORD RAILWAY CO..... +APPELLANT;
V8.
HER MAJESTY THE QUEEN ......... RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

51 & 52 Vie. ch. 91, sees. 9, 14 (P. Q. )—Interpretation Act sec. 19 R. 8. Q.
—Radlway subsidy—Discretionary power of Lieutenant Governor in
Counctl— Petition of right—Misappropriation of subsidy moneys by
order in council. -

1894

*May 14.
*QOct. 9.

Where money is granted by the legislature and its application is .

prescribed in such a way as to confer'a discretion upon the
Crown no trust is imposed enforceable against the Crown by
petition of right.

The appellant railway company alleged by petition of right that by
virtue of 51 & 52 Vie. ch. 91, the lieuterant governor in council
was authorized to grant 4,000 acres of land per mile for 30 miles
of the Hereford Railway ; that by an order in'council dated 6th
August, 1888, the land subsidy was converted into a money sub-
sidy, the 9th section of said ch. 91, 51 & 52 Vic., enacting that “it

*PrESENT :—Sir Henry Strong C.J., and Fournier, Taschereau,
Sedgewick and King JJ.
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shall be lawful,” &c., to convert ; that the company completed the
construction of their line of railway, relying upon the said subsidy
and order in council, and built the railway in accordance with
the act 51 & 52 Vie. ch. 91 and the provisions of the Railway Act
of Canada 51 Vie. ch. 29, and they claimed to be entitled to
the sum of $49,000, balance due on said subsidy. The Crown
demurred on the ground that the statute was permissive only, and
by exception pleaded inter alia, that the money had been' paid by
order in council to the sub-contractors for work necessary for the
construction of the road ; that the president had by letter agreed
to accept an additional subsidy on an extension of their line of
railway to settle difficulties and signed a receipt for the balance
of $6,500 due on account of the first subsidy. The petition of
right was dismissed.

Held, that the statute and documents relied on did not create a
liability on the part of the Crown to pay the money voted to
the appellant company enforceable by petition of right ; Tasche-
reau and Sedgewick JJ. dissenting ; but assuming it did the
letter and receipt signed by the president of the company did not
discharge the Crown from such obligation to pay the subsidy,
and payment by the Crown of the sub-contractors’ claim out
of the subsidy money, without the consent of the company,
was a misappropriation of the subsidy.

APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (appeal side) confirming a

judgment of the Superior Court at Quebec, dismissing

a petition of right brought by the Hereford Railway
Company, whereby a sum of $42.500, balance of a
subsidy voted by the legislature, was claimed.

This was a petition of right against Her Majesty
the Queen (province of Quebec) concluding for a
declaration by the Superior Court of the province of
Quebec that the suppliants (appellants) are entitled to
receive the sam of $42,500 as a part of a money subsidy
due for constructing thirty miles of the Hereford Rail-
way.

The facts and pleadings and the sections of the
statutes and orders in council upon which the claim is
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based, are fully stated in the judgments hereinafter
given.

Brown Q.C. and Stuart Q.C. for appellants. The
statute granting the subsidy in this case couples with
the power to pay the duty to exercise that power so
soon as the railway company has fulfilled its obliga-
tion, and there is no pretense here that the company
has not earned the grant but simply that the lieu-
tenant governor can exercise a capricious discretion.
We take it to be a well established rule that no statute,
which requires the action of the Crown, is written in
imperative terms, but that none the less is the
obligation imposed upon the Crown to act om every
occasion when the public interest or the rights of a
private individual require it. ZLapierre v. Rodier (1);
Cooley’s Constitutional Limitations (2) ; Sedgewick on
Statutory and Constitutional Law (8) ; Potter’s Dwarris
on Statutes (4) ; Julius v. The Bishop of Oxford (5).,

The judgment of the Superior Court asserts the right
of the company to the subsidy claimed, but holds it to
have been determined by payment and subrogation
by release and compromise. There was no authority
given by the company to the payment by the Crown
out of their subsidy of any moneys due to the sub-con-
tractors for work of comstruction. No subrogations
were produced from these sub-contractors against the
company and the Crown cannot in law claim the
benefit of any of these payments. Arts. 1165-1156 C.C.

Then again, the money was in the hands of the lieu-
tenant governor in trust for the company, and we claim
we are now entitled to the money, (which right has
been recognized by the order in council of 16th
August, 1888,) and can recover it by petition of right.

(1) QR. 1 Q. B. 515. (3) P. 438.

(2) P. 284, ' (4) P. 220, no. 27.
11 (5) 5 App. Cas. 244.

1894
N~
HEeREFORD
RATLWAY
CoMPANY
v,
THE
QUEEN.
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1894  This right is also impliedly recognized by 54 Vic. c. 88
HEREFORD (P.Q.) The lieutenant governor in council exercised
&ﬁf{g his discretion, for warrants were issued and the money

e instead of coming into the hands of the company went

Queey, into the hands of third parties to be used for debts for

—— which there is no legal evidence that the company

were liable. Then as to the ratification by the presi-

dent we say he was not authorized to write such a

letter by the board and he cannot bind the company in

such a matter without a resolution of the board of

directors, and his letter was not even acknowledged or

acted on. See Art. 360 C.C.; D'Arcy v. The Tanear, &c.,

Railway Co. (1) ; Kirk v. Bell (2) ; Morawetz on Private
Corporations (3).

If there was a liability on the part of the govern-
ment for the payment of the subsidy now proceeded
for that liability was not extinguished by an un-
authorized offer of compromise, unaccepted by the
Government and the terms of which have not been
fulfilled.

Drouin Q.C. for respondent. The principal question
to be decided on this appeal is whether a binding con-
tract was entered into between the government of the
province of Quebec and the suppliant company.

' We submit first the following proposition : The words
“is authorized to grant ” used in the statutes 45 Vie.
cap. 28, and 49 & 50 Vic. cap. 77 and others by which
they were amended, are permissive and not imperative.

Article 19 of the R. 8. P. Q. and the 4 s.-s. of section
7 of the Interpretation Act are too absolute in their
meaning for any one to presume that the legislature
intended that the courts should not be bound by the
strict grammatical interpretation.

The grant of a railway subsidy in this case was a
mere permission given to the lieutenant governor in

(1) L. R. 2 Ex. 158. (2) 16 Q.B. 290.
(3) Sec. 537.
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council to apply for the building of that railway the 1894
lands or the money intrusted to him for that purpose. Hzrerorp

See 45 Vic. cap. 23, sec. 2. éi:]ilgg
And if a company is obliged to demand a subsidy it  »

has no right to it; if the lieutenant governor in Q‘Eﬁﬁm
council can consider and declare that he is satisfied or —
not satisfied he has the discretionary power to do so;

the right to receive, and the corresponding obligation

to give this subsidy, are only created by the order in
council asked for and passed after deliberation accord-

ing to section 10 of 45 Vic. ch. 77, and to the act to

which it refers 45 Vie. ch. 28.

So far there cannot be any doubt; the will to allow,
to authorize, is exactly what the words express it ; that
conviction is forced upon one’s mind.

The fact that the law does not specify who are the
persons that are to profit by the subsidy and from the
comparative quotations from the statutes cited by the
appellant and other similar statutes; from the well
understood intention of the legislator; from a sound
consideration of the public interest; from the im-
portant distinciion to be made between a statute
. admitting a vested right and a statute which creates
one; it follows, that in the present case not only is
there the doubt which, according to the learned Chief
Justice of the Court of Appeal in the case In re the
Medical College and Palidés, makes it a duty to adopt
the natural meaning of the terms; but there is more-
over absolute certainty on the parity of the gram-
matical and the legal senses.

Then we submit that 49 & 50 Vic. ch.'76.is only an
act making it optional for the railway companies to
ask for money in lieu of lands if the subsidies are
granted to them. The proof of it is found in the fact
that the legislation requires the companies to make two
separate demands, one by which they ask the subsidy,
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1894  and the second by which they apply for the conversion

Herrrorp Of the land subsidy into a money subsidy. Section 10,
RAILWAY 49 & 50 Vie. ch. 77, previously quoted, enacts

CoMPANY
V. that : '
Tan o oo
QUEEN. In the event of any company, having within the delay preseribed in

—  subsection 1 of section 2 of the Act 45 Victoria, chapter 23, applied
Jor any subsidy mentioned in the said act and furnished proof of its
resources to construct its road, the Order in Council may issue at any time
thereafter if the Lieutenant-Governor 4s satisfied with the proof furnished.

Neither this section nor the clause to which it refers
has been repealed. To acquire a final right to a
subsidy it is not sufficient for a company to apply for
the conversion, and even after an order in council has
acknowledged the application the company has no
more right than previously. It is clearly seen that
even after thatanother company with greater resources
might come forward to which it would be in the
public interest to grant the subsidy. According to the
law, even after that conversion, the company must ask
and obtain an order in council by which the lieu-
tenant governor in council grants the subsidy to said
company. Alone that order in council creates the
right of a company to a subsidy.

It is a well known principle that the sovereign, like
private individuals, is bound by the common law
and according to common law there must be a
fixed consideration for every contract. Now, as seen
previously, the order in council upon which the
claim of the appelldnt is based declares that the
company has made the option, according to section 14,
51 & 52 Vic. ch. 91, and that section says:

It shall be lawful for the Lieutenant Governor in Council to convert
any subsidy in land * * by paying a sum not exceeding thirty-five
cents per acre.

Is that a fixed measure ? A real contract? Evidently
no ; for the Crown was limited to a maximum which
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was not to be exceeded ; it could not pay more than 1894

thirty-five cents an acre but it could pay less. Where Hznsrorn
then is the operation which has fixed and determined g(fgzg
this measure, and which would have finally created  »

the right of the appellant? Nowhere, for it has never QEE?;N_
asked the order in council required by the clauses of —
the law above quoted. It would be a useless attempt

to supply that missing link by the contention that 35

cents is the price inscribed in the books of the pro-
vincial treasurer. We would answer that the lieu-
tenant governor in council has the right to fix that
price, and that it is a well known principle that the
Crown cannot be bound by the laches and the
acknowledgments of the public officers, or even of

the ministers. If again it was argued that there has

been a defined practice of thus acting in the application

of similar provisions we would reply that this practice,

if it exists, resulting only from individual action, has

no legal character and cannot bind the Crown.
Morawetz on Corporations (1); Bryce on Ultra Vires

(2).

THE CHIEF JusTicE—This petition of right has
been presented for the purpose of obtaining from the
Crown, as representing the province of Quebec, the
payment of a subsidy granted by the legislature of
that province in aid of the construction of the sup-
pliants’ railway.

The Crown insists that the subsidy in question,
having been granted by the législature in such terms
as made the payment of it optional and discretionary
with the lieutenant governor of the province, is not
money recoverable by means of a petition of right. It
is further set up on behalf of the Crown that so much
of the money granted as was not paid over to the sup-

(1) Sec. 588. (2) P. 368.
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pliants was duly applied by the government in pay-

Hrrrrorp Ment of certain claims against the contractors for the

RaTLway
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v
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QUEEN.
The Chief
Justice.

railway. And lastly, that by a certain receipt signed
on behalf of the suppliants and by the terms of a cer-
tain application by the president of the railway com-
pany to the first minister of the province of Quebec,
the suppliants renounced their present claim.

By the statute of Quebec 45 Vic. cap. 23, sec. 1 (a
general subsidy Act), it is enacted as follows:

The Lieutenant Governor in Council is authorized to grant the
following subsidies in and for the construction of the railways herein-
after designated.

And subsection o of the same section is as follows :

A quantity of four thousand acres of land per mile for a railway
starting from a point on the frontier of the Province of Quebec, to
effect a junetion with the Boston, Concord and Montreal Railway to a
point ten miles from Hall’s stream, provided the length of such road
does not exceed thirty miles.

51 & 52 Viec. cap 91, sec. 9, is as follows:

It shall be lawful for the Lieutenant Governor in Council to grant a
subsidy of four thousand acres of land per mile to the Hereford Rail-

" way Company, for a railway starting from a junction with the Boston,

Concord and Montreal Railway, or other railway on the frontier of
the Provinee of Quebec, within ten miles of Hall’s stream, thence to a
junction with the International Railway, in the Township of Eaton,
provided the length of such railway does not exceed thirty-five miles.

The 10th section of the same Act is in these words :

Paragraph ¢ of section 1 of the act 45 Vie. cap. 23, is hereby re-
pealed, the International Railway Company having by au instrument
in writing passed in Jume last transferred to the Hereford Railway
Company all its rights to the land subsidy granted by the said statute
to the railway described in said paragraph o.

The 14th section of this Act is as follows :

It shall be Jawful for the Lieutenant Governor in Council to con-
vert in whole or in part any subsidy in land to which any company
may be entitled in virtue of this act into a money subsidy by paying a
sum not exceeding thirty-five cents per acre at the time the said sub-
sidy becomes due, and another sum not exceeding thirty-five cents per
acre when the lands allotted to the said company under this act shall
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have been sold and paid for pursuant to the rules and regulations of
the Department of Crown Lands and subject to such conditions to
secure the construction of the road to which the said subsidy shall
apply, as the Lieutenant Governor in Council may establish ; provided
that the Company entitled to any land subsidy under this act shall
declare its option within the delay of two years after the passing of
this act in favour of the said conversion of the said subsidy by a
resolution of its board of directors duly communicated to the Govern-
ment through the Commissioner of Public Works.

" On the 2nd of August, 1888, an order in council
was passed which is printed in the case, and which
(after many long recitals which need not be set forth,
and including one to the effect that the suppliants had
declared their option for a conversion of the subsidy
into money, and recognizing that the International
Railway Company, which had become entitled to the
subsidy granted by 45 Vic. ch. 238, had transferred
its rights to the suppliants) proceeded as follows :—

I’Honorable Commissaire recommande qu’il soit donné acte i la
dite Compagnie du chemin de fer de Hereford tant en son nom
propre que comnie dtant aux droits et actions de la dite Compagnie
-de I'International des conversions en argent par elle ainsi effectudes,
de la subvention en terres de 4,000 acres par mille ainsi accordée et
mentionnée dans et par les dites clauses 9 et 10 pourla ligne de
chemin de fer y décrite et que les dites conversions en argent soient
ratifides et confirmées en faveur de la dite Compagnie du chemin de
fer de Hereford, pour toutes fins que de droit, sous ’autorité et en
conformité de la clause 14 de I’Acte des subventions en premier lien
cité.

Certain persons who had contracted with the sup-
pliants’ principal contractor for the construction of
their line of railway having absconded, leaving sub-
contractors under them and workmen unpaid, the
government of the province of Quebec on the 17th
of April, 1889, appointed John P. Noyes as a commis-
sioner to inquire into and investigate the claims of the
persons thus remaining unpaid. On the 28th August,
1889, Noyes made his report. Pursuant to the report
the government paid the sum of $42,500, but a very
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small portion of which appeﬁrs to have been applied for
the benefit of the suppliants, or in discharge of debts or
claims for which they were liable, this money having
been paid to persons to whom the absconding con-
tractors were indebted, debts for which the suppliants
were in no way responsible.

The residue of the subsidy remaining after the pay-
ments out of it made under Noyes’s report amountedto
$6,500. This amount was on the 8th of August, 1890,
paid over to the suppliants pursuant to the warrant of
the lieutenant governor, dated the 7th of August,
1890, when the suppliants by the agency of their
president signed the receipt below. .Asthe judgment
of the Court of Queen’s Bench is founded on this war-
rant and receipt I set it out iz extenso. These docu-
ments are as follows :—

By His Honour
The Honourable Auguste-Réal Angers,
Lieutenant Governor of the Province of Quebec.

No. 511 on No. 1010, $6,500.

To the Honourable the Treasurer of the Province of Quebeec.

You are hereby authorized and required, out of such monies as are
in, or shall come to your hands, for defraying the expenses of the
Civil Government of the Province of Quebec, to pay or cause to be
paid unto The Hereford Railway Company, or to their assigns, the
sum of six thousand five hundred dollars being on account of the
balance of the first thirty-five cents per acre of converted land sub-
sidy of 4,000 acres per mile, on 35 miles under O. C. No. 340 of July
31st, 1890, and chargeable to

Consolidated Railway Fund.

Railway subsidies, to be taken from 40 Victoria, chapter 2.

And for so doing this, with acquittance of the said Railway Co.,
or their assigns, shall be to you a sufficient warrant and discharge.

Quebec, this 7th day of August, 1890.

GUSTAVE GRENIER,
Deputy Lieutenant Governor.

Received this 8th day of August, 1890, from the Honourable
Treasurer, the above mentioned sum.

' THE HEREFORD RAILWAY CO.,
p. pro. W. B. IVES,
President.
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The suppliants went on and completed the con-
struction of their line of railway, and on January, 1890,
the same was duly inspected by the railway engineer
of the Quebec government, and that officer, by his re-
port in writing dated the 8th of January, 1890, certified
to the commissioner of public works that the railway
had been satisfactorily completed.

In a letter dated January 20th, 1890, written by the
Hon. William B. Ives, president of the suppliants’ com-
pany, to the Hon. Mr. Mercier, then minister at the head
of the government for the province of Quebec, allusion
is made to an additional subsidy for eighteen miles of
the line of the suppliants’ railway other than the thirty-
five miles for which the first subsidy had been granted.
The following extract from the letter referred to con-
tains all that is material to the present question :

I have to add that a subsidy of say $3,000 per mile upon this eighteen
miles voted on condition that the Government retained and paid out
of it the claims against Messrs. Shirley, Corbett & Company as
established by Mr. John P. Noyes, would be acceptable to this com-
pany, and would put at rest all the difficulties that have arisen with
regard to these claims.

This letter does not appear by the evidence to have
been answered, but a grant of the amount mentioned
for the eighteen miles referred to was subsequently
made by the legislature of the province of Quebec to
the suppliants, no reference, however, being made in
the act granting the subsidy to the application or to
the terms indicated in the president’s letter.

Mr. Justice Caron, before whom the cause was
heard in the Superior Court, dismissed the petition of
right upon three grounds ; first, because the payment
under Noyes’s report was a due application of the sub-
sidy pro tanto ; secondly, because the $54,000 granted
as a subsidy for the eighteen miles must be presumed
to have been so granted on the terms of the president’s
letter, and was thus in satisfaction of all claims arising'
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1894  out of the misappropriation of the first subsidy; and
Hensrorp thirdly, because the receipt appended at the foot of the

&ﬁgﬁg warrant was an express renunciation of all claims to

».  any further payment on account of the grant.
QE;?N_ The Court of Queen’s Bench adopted as the reasons

‘Th:ani;f of its judgment the second and third only of these
Justice. grounds.

- I am of opinion that the Court of Queen’s Bench
were right in rejecting the first  considérant ”” of the
Superior Court. If there was any legal obligation
binding on the Crown to pay this money to the sup-
pliants that obligation could not possibly be dis-
charged by payments made without the assent of the
railway company in liquidation of demands against
Shirley, Corbett & Company, the absconding con-
tractors, to whom it does not appear that the railway
company were in any way indebted.

In favour of the two other grounds of the first
judgment which were adopted by the Court of Queen’s
Bench more may be said, though I cannot agree in
either of them. The receipt at the foot of the warrant
does not, as it seems to me, amount to a renunciation.
It does, it is true, refer to the $6,500 as being a balance
of the subsidy, but I cannot say that it shows that it
was the intention of the company to waive all further
demand for the rest of the subsidy. The letter of the
president, and the subsequent grant of the amount
suggested by him, without more, cannot bind the com-
pany. No resolution of the board of directors author-
ized the writing of this letter, and the president had
therefore no authority to bind the company. It cannot
be pretended that the company in accepting the sub-
sidy must be taken to have implicitly ratified the
terms proposed by Mr. Ives, for it is not shown that
these terms and conditions were ever brought to the
notice of the directors, either when the letter was writ-
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ten or when they accepted the second subsidy. It 1894
must therefore be taken as proved that the company HERBFORD.
had no knowledge whatever, at any time, of Mr. &ﬁigﬁg
Ives’s letter, or of the proposal which he therein made v.
to the government. This, therefore, also appears to Q'tlr‘n]:{;n.
me to be an insufficient ground for refusing relief to The Chief
the suppliants. Justice.
I am, however, of opinion that on a broader ground, —
that principally insisted on by the Attorney General,
the petition of right was properly dismissed.
It is argued on the part of the appellants that by
taking the order in council converting the subsidy
from the land into money the Crown entered into a
contract with the suppliants to pay them the subsidy.
I cannot accede to this proposition. I see nothing
in the terms of the order in council itself indicating
that the Crown intended thereby to do more than the
statute under which it was passed authorized, namely,
to provide for substitution of money for land in such a.
way that the government should be in the same
position, and bound by no greater obligation as regarded
the money than it was originally bound by as regarded
the land.
Then, the suppliants’ right to this money must
depend altogether on the statute (1) granting the sub-
sidy, and if this did not create a liability on the part
of the government to pay the money no statutory
liability in respect of this money ever existed.
The language of the act is permissive and facultative;
it makes no direct grant to the railway company, but
in using the words “it shall be lawful for the lieu-
tenant governor to grant” it imports that the Crown
is to exercise its discretion in paying over or with-
holding the money as it may think fit. In the case of
The Queen v. The Lords Commissioners of the Treasury
(2) Lord Blackburn says:

(1) 51 & 52 Vic. cap. 91. (@) L. R. 7 Q. B. 387.
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1894 ‘When the money has been voted and an appropriation act passed
=~ this act must be construed, when it comes before us, like any other act.

i
i %EAI;?;;)AR;) The Appropriation Act regulates so far as it goes what is to be done
CoMPANY with the money.
v, .
i THE In the well known case of Julius v. The Bishop of

QUEEN.  Ozford (1), Lord Cairns speaking of the act in question
The Chief there (which was not, it is true, a money act) says:

Justice. .
—_— And the words “it shall be lawful ” being according to their natural

meaning permissive or enabling words only it lies upon those; as it
seems to me, who contend that an obligation exists to exercise this
power to show in the circumstances of the case something which
according to the principles I have mentioned creates this obligation.

Section 19 of the Revised Statutes of Quebec (the
Interpretation Act) is also directly applicable and so
absolute in its terms as to preclude the possibility of
interpreting these words as implying any obligation
enforceable by petition of right or otherwise.

This section 19 is in these words:

‘Whenever it is provided that a thing “shall”” be done or “must”
be done, the obligation is imperative, but if it is provided that a thing
“may ”’ be done, its accomplishment is permissive.

Then, there is no reason here why the words should
: be read in any other than their primary meaning. The
i grant of the subsidy was pure bounty on the part of
' the legislature. No advantages, privileges or benefits
i in the case of the railway to be constructed were
stipulated for in favour of the government, and there
was no reason why the control of the money by the
lieutenant governor should not be retained down to
the last moment befere payment. It is said that the
suppliants relied on receiving'the money and were thus
induced to construct their railway at a great expen-
diture of their own moneys, but they had no right to
rely on the act any further than its terms warranted
them in doing so. Then, no statutory obligation was
cast upon the Crown either as regards the money or

(1) 5 App. Cas. at p. 223.
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the land. I cannot read section 4 of 49 & 50 Vie. 1894
cap. 76 as imposing an absolute obligation to pay when HEREFORD
a railway shall be completed ; this is apparent from the g:li;m‘:g
5th section which authorizes the lieutenant governor  v.

to impose terms. The words we have to look at are QEEEEN.'
the words of the 51 & 52 Vic. cap. 91, for the 4th The Chief
section of 49 & 50 Vic. cap. 76, does not apply to grants Justice.
under the subsequent act, and these words, as I have
shown, are not obligatory. Therefore, neither on the
ground of contract nor on that of statutory obligation
are the supplianis entitled to succeed. There remains
the ground of trust. Can it be said that the Crown is
by the statute made a trustee or guasi trustee of this
money to hold it until the railway should be completed
and then pay it over to the company? Several cases
have been before the ‘English courts where moneys
have come into the hands of the Crown for the pur-
pose of being distributed amongst a certain class of
persons. Such were the cases of Kinloch v. The Queen
{1), and Rustomjee v. The Queen (2), in both of which
it was determined that money so held by the Crown
could not be considered as smbject to a trust enforce-
able by means of a petition of right. I see no reason
why the principle of these cases should not apply here.
If no enforcible trust is to be considered as imposed
when money to be applied to a particular designated
purpose is placed in the hands of the Crown under
treaty‘ or otherwise than by act of parliament, why
should the conclusion be different where the money is
granted by the legislature and its application is pre-
scribed in such a way as to confer a discretion upon
the Orown? No reason can be suggested for such a
difference.
I am of opinion that the appeal must be dismissed.

(1) Weekly Notes 1882, p. 164 ; reported.
Ibid. 1884, p. 80. Not elsewhere (2) 1 Q.B.D. 487; 2 Q.B.D. 69.
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FourNizr J. concurred.

TASCHEREAU J.—I agree with my brother Sedge-
wick, whosenotes I have read, that this appeal should
be allowed.

On the only question that can, it seems to me, give
rise to any controversy in the case, and the only one
upon which we do not agree, that is to say the ques-
tion whether the appellant company has a right of
action or not, the appellant has, in its favour, the
judgment of Mr. Justice Routhier npon the demurrer,
and, though not in express terms, the judgments
of both the Superior Court and of the court of
appeal, which, as I read them, both concede his right
of action. I take it for granted now that the payment
to the contractors’ men cannot be invoked against the
appellant, and that Mr. Ives’s letter cannot in any way
militate against them. It is clear that a payment to
B. of what is due to A. cannot prejudice A. and as to
Mr. Ives’s letter there is not a word of evidence, leav-
ing aside the want of authorization proved by himself
in the case, that it was ever acted upon, or taken into
consideration, or even given communication of to the
legislature. Then the subsidy granted in 1890, 54 Vic.
c. 88, is for an extension line of this railway and not
for the same line subsidized previously. We are
unanimous in rejecting that part of the defence based
on these two facts, and upon which the two courts

- below came to a conclusion adverse to the appellant.

So that, if I mistake not, on each question raised in
the case the appellant has in its favour the majority of
the judges who in the different courts- have had
to adjudicate upon it, though they lose their case.
This subsidy, | may preliminarily remark, is not to be
considered as a gratuity. It isa grant for considera-
tion. The government desiring to see a railway in
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that locality, and, it must be assumed, no company
being willing to build such a railway, in a compara-
tively new and unsettled part of the country, without
the assistance generally given by the government to
such enterprises under such circumstances, gets from
the legislature the power to subsidize any company
that will come forward to build it. The increase
which must result from the construction of such a
railway in the value of the government’s own lands
in that vicinity, for it appears to be township lands,
is, undoubtedly, also a considgration that induces the
government to take that step.

Now, upon the consideration of this subsidy so
offered to the world at large, and only because they
are offered this subsidy, this company is formed and
comes forward, disburses a large capital, constructs a
road in a manner which the government’s own
engineer reports as ‘‘ trés satisfaisante,” yet the govern-
ment would now say that they never contracted an
obligation to pay them a single cent. And this after
sanctioning by an order in council the conversion of
this land subsidy into a cash subsidy, (which, I take it,
is, by itself, an admission of liability and a promise to
pay) after admitting in so many words in an order
in council of 19th December, 1883, that this company
had performed all the conditions precedent required
by the statutes, and that it consequently had then the
right to demand from the government that the land it
was then entitled to as a subsidy be located and set
apart, as required by section 2 of 45 Vic. ch. 23. I cite
the very words of this order in council (as recited in
the order in conncil of 1883 as found in the case) to
show that there is no ambiguity in its terms, and that
the Quebec government’s advisers of that date did
not dispute in any way this company’s claim :

2
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Considérant * * *  que la dite Compagnie avait fourni des
preuves suffisantes des ressources & sa disposition pour la construction
du dit embranchement et qu’en conséquence elle avait droit de
demander la location des terres ainsi accordées par le statut plus haut
cité.

Now, if the company had then, in 1883, a right to

Taschereau the lands, as this order in council admits, they have
J.

now a right to the cash subsidy. By admitting that the
company had a right the government admitted an
obligation on its part, a contract to pay; and if the
company have a right they have an action to claim it.
And this very order in council of 1888 admits that they
have the same right to the cash subsidy that they had
to the land subsidy. = It admits that the International
Company has ceded to the appellant company * tous
ses droits et actions,” all its rights and actions in the
said subsidy, and recognizes it as substituted to the
International Company. Then, an order in council of
September, 1389, authorizes the payment of Noyes’s
expenses “out of the $49,000, being the subsidy at 35
cents per mile granted to this company,” and the
orders in council, one of March, 1890, and two of June,
1890, also admit that the payments thereby authorized
are to betaken from the subsidy payable to the said
company ‘‘afférente & la dite compagnie.” The very
order in council of April, 1889, appointing Noyes as
commissioner, had in the same terms decreed that
his fees were to be paid out of the *subvention
afférente a la compagnie” ; and in the order in council
of 38rd September, 1890, is another admission that the

"~ company had a right to $49,000,

Total de la subvention de $4,000 par mille, & laquelle 1a dite Com-
pagnie avait drost.

In fact this right of the company would only be
forfeited according to section 2 of 49 & 50 Vic. ch. 77,
upon their not performing the works required by
them, which event, it is conceded, has not happened.
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By sec. 6, 49 & 50 Vic. ch. 76, every railway company 1894
to which a subsidy of 85 cents per mile is granted, Hszzrorp
and which accepts the same, falls ipso facto under the gfﬁfﬁ
government'’s control and surveillance. Here is a rail-  w.
way which by the law is under the government con- QEEEEN_
trol, because it is subsidized, but to which, however, = —

) Taschereau
the government will not pay the amount of the sub-
sidy, and which, though it actually receives no sub-
sidy, is nevertheless under government control.

(Secs. 9, 10 and 14 of 51 & 52 Vie. ch. 91, recognize the
present suppliant’s title in lieu of the International
Company, and a revote of the subsidy, extendmg it to
35 miles instead of 80 miles.)

On the 16th July, 1888, four days after the coming
into force of the 51 & 52 Vic. ch. 91, the department of
railways in Quebec wrote a letter to this company
saying that as soon as the department would receive
the company’s option of a money subsidy instead of
lands, the government engineer would be ordered to
make the inspection required by law of any completed
portion of the .road, and that uwpon such report the
proportion of the money subsidized accrued in virtue
of the statute, would be paid by the treasurer of the
province.

Immediately, on the 19th, the company’s option is
declared, and sent to the government, as acknowledged
in the order in council of the 2nd August following.
This order in council approves and grants the demand
of these companies, ratifies and confirms, “ pour toutes
fins que de droit,” in favour of the suppliants the said
conversion of a land subsidy into a cash subsidy in
conformity with sec. 14 of 51 & 52 Vic. ch. 91, and this
sec. 14 enacts that this money shall be paid when the
subsidy becomes due.’ Is not that again a legislative
declaration that this money is due when the railway

is built to the satisfaction of the lientenant governor
2%
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1894  in council? And further, why was the government
Hrrnerorp e€ngineer sent to inspect the railway, as it appears he
g&i’fﬁi was, by his evidence and by his report of January 8th,

. 1890, filed in the case? Did not the government

Q’EEE:N thereby submit again, or admit de nowo its obligation,
Tocoboresn 10 P2Y this subsidy if its engineer reported that the

company had performed its duties? When this
engineer reports that the company had fulfilled all its
obligations can the government repudiate its own
acts, and be allowed to contend thatit is not bound
to pay this subsidy ? I would call this a breach of
faith and nothing else if such a contention, under
similar circumstances, was enunciated in a court of
justice by any private corporation.

The contention that the company has, by receiving
$6,500 on account, discharged the government of this
liability for the balance is untenable, and, on this
point we are also, I believe, unanimous. A payment
on account is not a payment in full satisfaction. It
is, if anything at all, an admission of liability as
specially pleaded in suppliant’s replication? Then,
there is no plea to that effect, not a word in the de-
fendant’s pleas of this payment of $6,500. The only
allegation of ratification, could any question of rati-
fication have arisen, is in paragraph 12 of the pleas,
which is and remains struck out by the court by the
judgment of Muay 20th, 1892, and, as to the amended
pleas, of March 6th, 1893. The order in council itself,
of July 21st, 1890, upen which these $6,500 were paid,
says that this sum is paid “ en déduction”d’autant ‘sur
la balance lui afférant sur la montant de la dite sub-
vention.” To contend that by accepting these $6,500
the company renounced all its rights to the balance of
the subsidy would be equivalent to contending that
the government’s officers surreptitiously or smartly ob-
tained from the company a discharge of the govern-

g,
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ment’s obligations. But, as I have said, no contention
on this head is open to the respondent on this record, as
there is no plea to support it.

The respondent’s contention based upon the fact that
the statutes authorized a money subsidy without men-
tioning any amount besides saying that it should not
exceed 35 cents per acre is, on the evidence, untenable.
All the documents, their very payment sheets to the
contractors, all the orders in ¢ouncil, show that it was
mutually always understood that the full amount of
35 cents per acre was the amount this company was
entitled to when they optioned for the cash subsidy.

Ifthis receipt for $6,5001 have alluded to establishes
anything, it is that the government acknowledges
that it had fixed at 85 cents per mile the cash subsidy
authorized by the statutes, besides admitting its
liability therefor.

SEpeEWICK J.—In my view the principal question
involved in this appeal is as to the existence of a con-
tract between the company and the Crown. Ifa con-
tractual relationship existed between them the sup-
pliants are entitled to their demand, and if not the
appeal must fail.

It is clear that when an Act of Parliament by a sup-
ply bill or otherwise authorizes the Crown to appro-
priate public money or lands for any specific purpose,
or to any particular individual or company, such an
Act is facultative or permissive only. It of itself im-
poses no obligation on the Crown to make the appro-
priation, much less does it give to any one a legal right
to demand it. To create such right there must be a
subsequent actual appropriation by the Crown com-
municated to the person for whom it is intended
and acceptance by him of the appropriation. There
must, in short, be a contract. Nor is it absolutely
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necessary that the contract be under seal, or even in
writing. It may be created without writing, without
spoken words even, its existence being sometimes
conclusively proved solely by the acts or dealings of
the parties involved.

Now in the present case there was no formal con-
tract executed between the government and the com-
pany by which the company became bound to build
the railway and the government to pay the subsidy.
It was admitted at the argument that at that time
such was not the practice in the province of Quebec;
formal contracts were never entered into in refer-
ence to the payment of provincial railway subsidies,
although an express statute on the subject has since
been passed. But notwithstanding the want of it in
the present case, I have come to the conclusion that as
a matter of fact there was an actual contract, a con-
tract completely performed by the company and
capable of being enforced against the Crown. The
salient facts which have led me to this conclusion ‘are
as follows: By 561 & 52 Viec. cap. 91, sec. 9, the
lientenant governor was authorized to grant a sub-
sidy of 4,000 acres of land to the Hereford Railway
Company for the purpose of aiding the construction of
its railway, the length not to exceed 85 miles. By the
same Act it was provided, in effect, that the governor
and council might upon application of the company
convert the land subsidy into a money subsidy, by
paying a sum not exceeding 35 cents per acre when
the subsidy should become due, and a like further sub-
sidy when the lands were sold, the company to declare
its option in favour of conversion within two years
from the passing of the Act. This Act was passed in
July, 1888, and afterwards on the 16th of July the fol-
lowing letter was sent from the public works depart-
ment, the department charged by statute with the
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administration of -railway subsidies, to the president

of the company :
DEPARTMENT OF PUBLIC WORKS, PARLIAMENT BUILDINGS,
GovVERNMENT RAILwAY OFFICE,
QUEBEC, 16th July, 1888,
To W. B. IvEs, Esq., Q.C. & M.P., Sherbrooke.

S1r,~—In reply to your favour of the 13th instant, I beg to enclose
you, at your request, a copy of the railway subsidies act passed at
the last session of the Quebec legislature, and sanctioned on the 12th
instant.

In answer to your question :  Whether it will be necessary for the
directors of the Hereford Railway Company to pass a resolution
declaring their option to take money instead of land, and notify the
commissioner, or if the former declaration will suffice ; ” I'beg to state
that such additional resolution will not be required n toto, and that
the one actually in my hands coming from the International Railway
Company, and declaring their option in favour of the conversion into
money of the land subsidy granted to the Hereford branch, under the
act 45 Vie. chap. 23, section 1, paragraph 0, for a distance of 30
miles, will be sufficient to enable me to operate such conversion in
favour of your company for that distance only. But it will be neces=
sary that you should send me a certified copy of a resolution passed
by the board of directors of your company, declaring their option in
favour of the conversion of the additional land subsidy granted you
by section 9 of the railway subsidies act, passed at the last session
(bill 192) for the additional length of 5 miles in excess of the 30 miles
already subsidized. As soon as I shall be in possession of this last
copy of resolution, I will get an order in council passed for the pur-
pose of approving the declarations of option so made, as well by
the International Railway Company as by your own, in such a way as
to entitle your company to receive the full converted land subsidy
according to law.

As T have told you in my office, in the course of last week, I will be
ready to issue instructions to the government engineer to get his
inspection and report on any completed section of the Hereford Rail-
way, as soon as the honourable the commissioner of public works
shall have received due communication therefor from the president,
" or secretary of your compary. When such a report is made by the
engineer, an order in council will be passed to authorize your com-
pany to receive from the treasurer here, the proportion of said con-
verted land subsidy, which your company may be entitled to, under
such roport and in virtue of thelaws in force.

I have the honour to be, sir,
Your obedient servant,
E. MOREAT,
Director of Railways.
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As suggested in that letter, in the same month the
following resolution was passed by the company’s
directors:

Moved by director Pope, seconded by cirector Learned, and
tesolved : “ That whereas by an act passed at the session of the legis-
lature of the Province of Quebec held in the present year of our Lord
1888, a subsidy of four thousand acres of land per mile was voted to
the Hereford Railway Company, for their railway, for a distance not
exceeding thirty-five miles, and provision was made in the same Act
for the conversion of such subsidy into a money subsidy, and whereas,
under the said Act it is necessary that the option of the Hereford Rail-
way Company in favour of such conversion should be declared by
resolution of the board of directors, the directors hereby declare
their option and that of the Hereford Railway Company in favour of
the conversion of the said subsidy into a money subsidy under the
provisions of and in accordance with the said act.

This resolution being communicated to the govern-
ment of Quebec, an order in council was passed of
which the following is a copy :

LI’honorable commissaire des travaux publics, dans un rapport en
date du vingt-six juillet dernier 1883, expose : qu’il est décrété par les
clauses 9 et 10 de l'acte relatif aux subventions des chemins de fer,
sanctionné & la dernidre session de la législature.

Qu’il est loisible au lieutenant gouverneur en conseil d’accorder &
la Compagnie du chemin de fer de Hereford, une subvention de quatre
mille acres de terre par mille, pour une ligne de chemin de fer partant
d’une joﬁction avec le chemin de fer de Boston, Concord et Montréal,
ou tout autre chemin de fer sur la frontitre de la provinee de Quebec,
4 dix milles du ruisseau Hall, et se prolongeant 4 une jonction avec le
chemin de fer Tuternational, dans le canton d’Eaton, pourvu que la
longeur de ce chemin de fer n’exctde pas trente-cing milles ; le para-
graphe o de la sec. 1 de ’acte 45 Victoria, chap. 23, étant par les présent
abregé la Compagnie du chemin de fer International ayant par éerit
daté du mois de juin dernier, transferé ses droits aux actrois de terre

_accordés par le dit statut au chemin de fer désigné dans le dit para-

graphe.

Considérant que par Pordre en conseil no. 59, du 19 Décembre,
1883, il a été déclaré que la Compagnie du chemin de fer International
avait été autorisé par I’acte 45 Victoria, chap. 23, clause 1, par. o, &
construire un embranchement a sa ligne principale devant relier celle-ci
au chemin de fer de Boston, Concord et Montréal, & ou prés de la
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frontiére provinciale, le dit embranchement ayant nom “The Here-
ford Branch ”” ne devant pas excéder trente milles en longueur, et que
la dite compagnie avait fourni des preuves suffisantes des ressources &
sa disposition pour la construction du dit embranchement, et qu’en
conséquence elle avait droit de demander la location des terres ainsi
accordé par le statut plus haut cité.

Considérant que la dite compagnie a communiqué une copie certifié
d’une résolution adoptée par son burean de direction, le 19 octobre,
1887, & 1'effet de demander et de déclarer son option en faveur de la
conversion en argent de la subvention en terres accordées au dit
embranchement Hereford, et ce sous antorité de 1’acte 49 & 50 Viet.,
chap. 76, clause 1 ;

Considérant que le parlement fédéral, par deux actes adoptés dur-
ant les deux dernidres sessions, a constitué en corporation distincte, la
Compagnie du chemin de fer Hereford, et amendé sa charte dans ce
sens, pour la construction du susdit embranchement ;

Considérant que le dite compagnie d’International a passé une
résolution & une séance de son bureau de direction tenue 4 Montréal,
le 7 de juin dernier, & I’effet d’antoriser ses présidents et secrétaires &
signer et exécuter, en faveur de la dite Compagnie du chemin de fer
Hereford. un acte par lequel la premidre compagnie céderait trans-
porterait tous les droits, actions et intéréts qu’elle, la dite Compagnie
de VInternational, avait et possédait dans la susdite subvention en
terres, et dans sa conversion en argent par elle deffectuée ledit jour, le
19 octobre, 1887 ; :

Considérant que sous ’autorité de la dite résolution en dernier lieu
mentionnée il a été fait et signé le 12 juin dernier, un acte ou instru-
ment, aux termes dequel le président et le secrétaire de la dite Com-
pagnie de I’International ont fait cession et transport & la dite Com-
pagnie de Hereford de tous les droits et actions acquis et possédés par
la premiére compagnie dans la subvention en terres susdite, et dans
sa conversion en argent, en conformité des résolutions precitées, ce
transport ayant été fait pour valeur recue, suivant qu’ établi dans la
résolution en dernier lien mentionnée ;

Considérant que la dite Compagnie de Hereford a communiqué une
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copie certifiée d’une résolution adoptée par son bureau de direction, le”

19 juillet dernier & I’effet de demander et déclarer son option en
faveur de la conversion en argent de la subvention en tegres 4 elle
ainsi accordée et mentionde dans les clauses 9 et 10 de ’acte relatif
aux subventions des chemins de fer, en premier lieu c¢ité ; et
Considérant qu’il est opportun d’accorder les demandes de ces deux
compagnies, I’honorable commissaire recommande qu’ il soit donné
acte 4 la dite Compagnie du chemin de fer de Hereford, tant en son
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nom propre que comme étant aux droits et actions de la dite Com-
pagnie de I'International des conversions en argent par elle ainsi

Rariway effectuées, de la subvention en terres de 4,000 acres par mille ainsi
CoMPANY accordée et mentionnée, dans et par les dites clauses 9 et 10 pour la
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ligne de chemin de fer y décrite et que les dites conversions en argent
soient ratifiés et confirmées en faveur de la dite Compagnie du chemin
de fer de Hereford, pour toutes fins que de droit sous Pautorité et em
conformité de la clause 14 de ’Acte des subventions en premier liew
cité.
Certifié,
GUSTAVE GRENIER,
Greffier, Conseil Exdeutif.

On the 6th August the department of public works
sent this order in council to the company accompanled
by the following letter :—

DrparTMENT OF PuBLIC WORKS,
PARLIAMENT BUIrLpDINGs,
QuEBEG, 6th Aughst, 1888.
To W. B. Ives, Esq., Q.C., M.P,, .
Sherbrooke.

Srr,—Agreeably to your request I beg to enclose you herewith copy
of an order in council, sanctioned under no. 481 by his honour the
licutenant governor, on the 2nd of August instant, and by which the
declaration of the option made by the International and the Hereford
Railway Companies in favour of the conversions into money of the
land subsidy granted by the act 45 Vic., chap. 23, section 1, paragraph
0, and subsequently by the railway subsidies act of 1888, section 6, to
the railway therein described, for a distance not exceeding 35 miles,
have been ratified and confirmed by the executive council to all
intents and purposes. It remains now with the Hereford Company to
deposit into this department (railway office) a duplicate plan and
book of reference of the constructed as well as of the projected line of
their railway, as described in the above last mentioned statute, the
whole in accordance with section 8 of the Quebec consolidated rail-
way act of 1880 ; sald plan and bhook of reference will be examined
here, and %}f found correct aud identical one with the other they will
be duly certified and a copy thereof will be sent back to the president
or secretary of the company, to be deposited in the registry office of
the county traversed by said railway. According to law a similar
certified eopy of said plan and book of reference must be made at the
cost of the company, and deposited by them in eack county through
which passes the railway. When such deposit shall have been so made
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we will be ready at the request of the president or secretary of the
company to send our engineer on the spot to inspect and report upon
the extent and value of the works already done on said railway, pro-

vided the length of the completed portion thereof should not be less
than 10 miles.

I have the honour to be, sir,
Your obedient servant,
E. MOREAT,
Director of Railways.

So far there may not be sufficient evidence of a con-
tract, but there is surely a near approach toit. There
is an act of the Crown subsequent to the act of the
legislature indicating an intention on the part of the
governor in council to act upon his statutory authority
and to give a money subsidy, and to give it to this com-
pany. There is a written statement communicated to
the company by the properly qualified government
department to the effect that the order in council
would “entitle the company to receive the full con-
verted land subsidy according to law ” and that upon
inspection and approval of the work by the govern-
ment engineer an order in council would be passed
authorizing payment of such portions of the subsidy as
might from time to time be earned. There is a further
statement from the same public department suggest-
ing to the company to prepare a plan and book of
reference under the provisions of the railway Act of
1880, and that subsequently government officers would
perform their statutory duties in the matter of inspec-
tion, and that too for the purpose, the only purpose, of
enabling the company to receive its subsidy. So far
there was no suggestion, not the scintilla of a sugges-
tion, that a written contract was necessary, that a
formal order in council should be passed authorizing
the minister of public works to enter ‘into a formal
contract providing for the construction of the works or
the payment of the subsidy. Had the question been

27

1894
vt
HEREFORD
RATLway
COMPANY
v.

TaE
QUEEN,

Sedgewick
J.



28

1894

SUPREME COURT OF CANADA. [VOL. XXIV.

raised, had this course been deemed necessary, doubt-

Henmrorp less it would have been done, but it never had been
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done ; it had never been imagined in the administra-
tion of Quebec affairs that it was necessary to be done.
What was done, so far, amounted at least to this: an
invitation by the government that the company should
proceed with its work, and a promise that it should
eventually obtain (all conditions being performed) the
statutory subsidy.

Acting upon the belief that nothing further re-
mained to be done in the matter of legal instruments,
or formal contracts, the company made its surveys, pre-
pared and duly filed its plan and books of reference
of the line of railway, had these plans and books

_approved in the usual way by the public works de-

partment, expended its money (exceeding I doubt not
a hundred thousand dollars) in the construction and
completion of the work, thoroughly finished it, had it
finally inspected, examined and approved by the proper
officer of the Quebec government, and. as stated by
Mzr. Moreau, director of railways, in his evidence, com-
plied with all the conditions of the law in order to
entitle itself to the subsidy (“La compagnie s'est-elle
conformée & toutes les conditions de la loi pour se
mettre en droit de recevoir sa subvention ?”) and it
was so declared in the order of the governor in council
of the 31st of July, 1890.

During the progress of the work, however, serious
difficulty arose. The contractors who at an early stage
were engaged upon it after receiving some $30,000
from the company, following several notable precedents
in other parts of Canada, absconded without paying
the labourers and other persons having dealings with
them. There was of course great public dissatisfaction
and the usual application to government for redress.
A commissioner was thereupon appointed by the gov-
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ernment, Mr. J. P. Noyes, who made a report as to the
actual amount due to the contractors’ creditors, that
indebtedness being determined by him to amount to
the sum of $39,297.05. That indebtedness, it must be
observed, was in 1o way a liability of the company.
So far as the evidence goes there was no legal or even
moral claim against the company. But some scheme
must be devised to meet the difficulty, and settle dis-
content in the eastern townships. The scheme was an
easy one—pay the labourers from the public exchequer,
and charge the money, as well as all the expenses of
the commission, against the company’s subsidy. That
was the mode adopted and put in execution. And it
is for us to determine whether, as between the gov-
ernment and the company, that payment was legal.
These payments were all made under orders in
council from time to time, the order for the payment
of the principal sum being that of the 24th of Decem-
ber, 1889. the warrant therefor being as follows :—
By His Honour

The Honorable Auguste-Réal Angers,
Lieutenant Governor of the Provinece of Quebec.

No. 1675. $36,208.34.
To the Honourable the Treasurer of the Province of Quebec.

You are hereby authorized and required, out of such moneys as are
in or shall come to your hands for defraying the expenses of the civil
government of the Province of Quebec, to pay or cause to be paid
unto

The Hereford Railway Company, represented by the hon. com-
missioner of public works or to their assigns, the sum of thirty-six
thousand two hundred and eight dollars and thirty-four cents, being
to carry out the provisions of O. C. no. 651, of December 24th, 1889,
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and being on account of converted land subsidy on 35 miles under -

51 & 52 Vic. cap. 91, out of the said sum of $36,208.34, the sum of
$16.85 to be paid to L. A. Vallée, engineer, and $60 to the treasurer
for engineers’ fees.

Consolidated railway fund.
Railway subsidies, 40 Victoria, chapter 2.
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And for so doing, this, with acquittance of the said railway com-
pany, or their assigns, shall be to you a sufficient warrant and dis-
charge.

GUSTAVE GRENIER,
: ‘ Deputy Lieutenant Governor.

Quebec, this 27th day of December, 1889.

Received this 16th day of January, 1890, from the honourable the
treasurer, the above mentioned sum by three cheques, viz., $36,131.49,

“favour Honourable P. Garneau, comm. of public works, $16.85

favour L. A, Vallée, and $60 favour assistant treasurer.
P. GARNEATU,
Commyssioner Public Works.

It will be noted that in this warrant, asin most of the
other ones, it is stated that the payment is to the com-
pany, but the company represented by the commis-
sioner of public works. Now, it must be admitted
that the honourable commissioner was not the repre-
sentative or agent of the company. The company
never authorized this payment, it always rlepudiated
the charging of the money in question against its sub-
sidy, and the commissioner had no semblance of right
to take the money as the agent of the company. The
orders in council, too, contain words intimating that
the payments are Zo0 the company. They further indi- -
cate the amount of the subsidy, that it is to be upon
the basis of 35 cents per mile of the original land
grant. Look at this warrant under which the sum of
$6,500 was paid direct to the company, and see what
admissions are contained in it,
By His Honour

The Honourable Auguste-Réal Angers,
Lieutenant Governor of the Province of Quebec.

No. 511 on No. 1010. $6,500. '

To the Honourable the Treasurer of the Province of Quebee :(—

You are hereby authorized and required, out of such moneys as are
in, or shall come to your hands, for defraying the expenses of the
civil government of Quebec; to pay or cause to be paid unto

The Hereford Railway Company, or to their assigns the sum of six
thousand five hundred dollars, being on account cf the balance of the
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first 35 cents per acre of converted land subsidy of 4,000 acres permile 1894

on 35 miles, under O. C. no. 340 of July 31st, 1890, and chargeable to . =~
. . HEerEFORD
consolidated railway fund. RAILWAY

Railway subsidies, to be taken from 40 Victoria, chap. 2. CoMpaNy

And for so doing this, with the acquittance of the said Railway Co., 'l";; E
or their assigns, shall be to you a sufficient warrant Quggy,
and discharge. =
Quebec, this 7tk day of August, 1890. Sedg;"“ck
GUSTAVE GRENIER, —
Deputy Lieutenant Governor.

Received this 8th day of August, 1890, frem the honcurable
treasurer the above mentioned sum.

THE HEREFORD RAILWAY CO.,
p. pro. W. B. IVES,
President.

It is there, I think, unquestionably admitted by the
lieutenant governor himself, the immediate and direct
representative of the sovereign in all purely provincial
affairs, as decided by the Privy Council in the Mari-
time Bank Case (1), that the company is entitled to a
railway subsidy, that this subsidy has been converted
from land to money, that it was to be calculated at the
rate of 85 cents per acre (a question perhaps debatable
until then) and that the whole 85 cents per acre had
been fully earned. Reading the warrant with the
order in council upon which it was based and these
conclusions become inevitable. I may here, in a word,
dispose at once of the contention that the receipt above
set out, given by the’ president of the company, is a
full and final acquittance of the government’s liability.
It is the very reverse. It is an admission that there is
a “balance ” still due and that the $6,500 is paid on
account of that balance.

In my judgment the facts set out, and I have not
gone into the details as fully as I might, lead to the
conclusion that there was what in law must be deemed
to be a contract between the government and the com-

(1) [1892] A. C. 437.
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pany. As already suggested, agreement or no agree-
ment is a question of evidence. Speaking generally
no rule as to mode of proof can be laid down. Each
case must depend upon its own facts. In this case the
evidence has satisfied me of the existence of the agree-
ment and the consequent liability of the Crown.

It has been put forward that the orders in council
and warrants to which I have referred, if they areto be
considered in any way as evidence of an existing con-
tract, must be taken with all qualifications or limita-
tions therein expressed; that these instruments, if
they are evidence of a contract between the govern-
ment and the company at all, must be deemed at the
same time to be a declaration on ‘the part of the
government that it had a right to make payment as
therein expressed. I do not so understand the law of
evidence. That may be the case where the only evi-
dence of the facts in issue are the documents produced,
but where, for example, in an action for work done and
materials for the same provided, the plaintiff brings
evidence to prove that the work was done and the
materials were provided all of which the defendant in
his evidence denies, but at the same time the defend-

- ant’s letter is put in evidence, a letter in which he

admits the doing of the work and the providing of the
materials, but at the same time asserting that he had
paid what was due, a jury would be justified in
accepting his statement on the first point and rejecting
it on the other. That is common sense as well as
common law. The human mind is so constituted that
it cannot help believing the truth of an admission
against interest, although rejecting at the same time
some exculpatory or other asseveration coupled with
it.

Another point has been urged, viz., that the sup-

pliants while admitting there wasno contract contend
&
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that the government by its conduct is estopped from
disputing it; and that there is no estoppel against the
Crown. I do not propose to inquire whether in
matters of contract there may not be estoppel against
the Crown. That here is not the question. The ques-
tion, as already pointed out, is a matter of contract or
no contract. Has the existence of a contract been
proved? I have come to the conclusion that the
course of dealing between the parties as shown in
evidence has indubitably proved that it did exist.
See Pollock on Contracts (1).

There is one other ground upon which the Crown
succeeded in the courts below, viz., that the company
by its president has exonerated the government under
the following circumstances. On 20th January, 189‘0,
after the subsidy in question had been earned (if earned
at all), and the company had been pressing for its pay-
ment, Mr. Ives, the president, wrote to the Hon. Mr.
Mercier, as “ premier ”” of Quebec asking for a subsidy
of $3,000 per mile upon 18 miles of road recently con-
structed, concluding his letter as follows :

I have to add that a subsidy of, say, three thousand dollars per
mile upon this eighteen miles, voted on condition that- the Govern-
ment retained and paid out of it the claims against Messrs, Shirley,
Corbett & Co., as established by Mr. John P. Noyes, would be ac-
ceptable to this company, and would put at rest all the difficulties thay
have arisen with regard to those claims.

This, of course, without prejudice to the claims and pretensions of
the company, should this petition not be granted.

The legislature was then in session, closing on the
2nd of April following. Nothing was done at that
session. In the following session, however, an Act was
passed by which it was made lawful to grant a sub-
sidy.

/
Sec. 1. To the Hereford Railway Company, as assistance in the cost of

building the extension of its line from its junction at Cookshire, to the

(1) 3 ed. p. 9.
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place known as “Lime Ridge,”” in the county of Wolfe, on a length
not exceeding 18 miles, a subsidy of $3,000 per mile, and not exceed-
ing in all $54,000.

This subsidy the company was subsequently paid
without reference to the letter of Mr. Ives, of the
20th January, 1890. Now, there is no evidence on
the part of the Crown that the subsidy was voted in
consequence or by reason of the letter; there is no
evidence that the legislature knew anything of it.
Evidence (if admissible) might have been given; Mr.
Mercier, or some official seized of the facts, might have
been examined as to whether at all, and if so in what
way, the letter was acted upon. Mr. Ives himself, a
witness for the Crown, testified that his proposition
was not accepted or acted upon, or made a condition
to the granting of the subsidy, and there is not a word
of testimony the other way unless what may be
gathered from the subsidy Act itself and it, I think,
points to the opposite conclusion. I do not adopt the
argument that Mr. Ives acted without authority in
writing the letter. If, after having written it, the
legislature had acted upon it, granted the subsidy sub-

ject to the conditions mentioned in it, and the com-

pany had afterwards received the money, then it
would be out of the question for the company to set

up want of authority on his part. But the statute

itself shows that it was not granted on the conditions
stated by Mr. Ives. Absolute power in the matter
was left with the executive; they could grant or with-
hold as they thought fit. If Mr. Ives’s.letter was con-
sidered binding it was their duty to see that the con-
dition was inserted in the order in council, or agree-
ment under which the company obtained the second
subsidy. Besides,as I understand it, the rules of legal
-draughtsmanship require that if there are conditions
under which a statutory power of granting money is to
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be exercised these conditions must be expressed in the 1894
statute itself, not left to be afterwards found out by Hzrrrorp
oral or other testimony. And therefore, as a general gﬁﬂg
rule, evidence is properly inadmissible upon grounds v

. . . Tr=r
of public policy, for the purpose of showing the reasons Qumamy,
or conditions or influences that moved parliament or ge dgTWick
members of parliament in passing particular enact- J.
ments. The statute itself must speak.

I conclude, therefore, that the defence in the case has
wholly failed, and that the suppliant company is en-
titled to be paid the balance of the subsidy, together
with interest from the date of the last order in coun-
cil mentioned, with costs of the appeal in the courts

below.

KING J. concurred with the Chief Justice that the
appeal should be dismissed.

Appeal dismissed wilh costs.
Solicitors for appellants : Caron, Pentland & Stuart.

Solicitor for respondent : F. X. Drouin.
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MANSON E. HUNT et al. es qualz'fi’,}?
AND THE CANADA CONGREGA- ,
TIONAT, MISSIONARY SOCIETY [ APPELLANTS;
(DEFENDANTS AND Mis en cause)....... }

AND
JOHNSON TAPLIN (PLAINTIFF) ......... RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeal—Amount in controversy—Pecuniary interest—R. 8. C. ¢. 135, s. 29
—~Contract of sale—Contre lettre—Principal and agent—Construc~
tion of contract.

The plaintiff who had acted as agent for the late J. B. 8., brought an
action for $1,471.07 for a balance of account as negotiorum gestor of
J.B.8., against the defendants, executors of J.B.S. The defendants,
in addition to a general denial, pleaded compensation for $3,416
and interest. The plaintiff replied that this sum was paid by a

* datton en paiement of certain immovables. The defendants
answered that the transaction was not a giving in payment but a
giving of a security. The Court of Queen’s Bench reversing the
judgment of the Superior Court held that the defendants had been
paid by the dation en paisment of the immovables, and that the
defendants owed a balance of $1,154 to the plaintiff.

Held, that the pecuniary interest of the defendants affected by the
judgment appealed from was more than $2,000 over and above
the plaintif’s claim and therefore the case was appealable under
R. S. C. c. 135, s. 29.

The sale of property in this case was controlled by a writing in the
nature of a contre letire, by which it was agreed as follows : “’the

* PrEsENT :—Fournier, Tascherean, Gwynne, Sedgewick and King
JJ.

#%#3ir Henry Strong C. J.,and Tascherean, Gwynne, Sedgewick and
King JJ.
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vendor in consideration of the sum of $2,940 makes and executes
this day a clear and valid deed in favour of the purchaser of cer-
tain property (therein described), and the purchaser for the term

of three years is to let the vendor have control of the said deeded TAPLIN.

property, to manage as well, safely and properly as he would if
the said property was his own; and bargain and sell the said pro-
perty for the best price that can be had for the same, and pay the
rent, interest and purchase money when sold, and all the avails of
the said property to the purchaser to the amount of $2,940, and
interest at the rate of eight per cent per annum from the date of
these presents, and then the said purchaser shall re-deed to the
vendor any part of the said property that may remain unsold
after receiving the aforesaid amount and interest.”’

The vendor was at the time indebted to the purchaser in the sum of
$2,941. The two documents were registered. The vendor had
other properties and gavethe purchaser a power of attorney to
convey all his real estate in the same locality. The term of three
years mentioned in the contre lettre was continued by mutual
consent. The vendor subsequently paid amounts on account
of his general indebtedness to the pufchaser. It was only after
the purchaser’s death that the vendor claimed from the heirs of
the purchaser the balance, above mentioned, of $1,470 as owing
to him for the management of his properties.

Held, reversing the judgment of the Court of Queen’s Bench, and
restoring the judgment of the Superior Court, that the proper
construetion of the contract was to be gathered from both docu-
ments and dealings of the parties, and that the property having
been deeded merely as security it was not an absolute sale and
that plaintiff was not M. 8.%s agent in respect of this property.

Held also, that the only action plaintiff had was the actio mandata
contrarie with a tender of his reddition de compte.

APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (appeal side) reversing the
judgment of the Superior Court for the district of St.
Francis.

The action was brought by the respondent against
the appellants executors of and residuary legatee
under the last will of J. B. Shurtleff 1o pay him the
sum of $1,471.07 balance of amount due him as agent
or mandatory of the said J. B. Shurtleff. A statement

1894

v
Honr
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of the facts and pleadings appears in the judgment of
Mr. Justice Taschereau hereinafter given. _

On the 27th February 1894, a motion was made by
Butler Q.C. to quash the appeal for want of juris-
diction on the ground that the amount in controversy
was under $2,000 and Mr. Buchan was heard for the
appellants. _

On the 1st May the following judgment was delivered
on the motion :

TascHEREAU J.—This case comes up on a motion by
the respondent to quash the appeal. The plaintiff’s
action was for $1,470 for a balance of account as manda-
tary or megotiorum gestor of the defendant. The plea
amounts to, besides the general issue, a plea of com-
pensation for $3,416, with interest at 8 per cent from
October, 1888, on $2,941, to which the plaintiff, Taplin,
replied that the $3,416 were paid by a dation en paie-
ment called a sale of certain immovables. The defendant,
Hunt, answered that these immovables were not given
to him by the plaintiff en paiement, but merely as a
pledge. The Court of Queen’s Bench dismissed this
contention of the defendant and his plea of compen-
sation, holding that he had been paid by the dation en
paiement of the immovables in question, and that he
owed plaintiff a balance 0of'$1,154, accrued since, as his
agent. The defendant now appeals. I think it clear
that we have jurisdiction. The amount in controversy
is clearly over $2,000.' The defendant claims more
than $2,000 over and above the plaintiff’s claim, as-
suming that he owes plaintiff all that is claimed by
the action. Reus excipiendo fit actor ; he became plaintiff
by his plea for an amount exceeding $2,000. It is true
that he did not become plaintiff incident for the balance
of his account over the plaintiff’s, but the amount in
controversy, nevertheless, is for the whole of his claim.
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The whole of it stands dismissed by the judgment ap- 1894
pealed from. As long as that judgment stands he has  Tonr
no action against the pl\aintiﬁ' for the balance of his ., *
claim. His pecuniary interest in this appeal amounts, —
therefore, to a sum exceeding $2,000. The motion to Taschereau
quash is dismissed with costs. I refer to Macfarlane —
v. Leclaire (1) ; Buntin v. Hibbard (2); Gould v. Sweet
(8) ; Gaugfre v. Philippe (4).

On the merits Geoffrion Q.C. and Buchan for the
appellants, contended : 4

That the deed of sale from respondent, to J. B.
Shurtleff, of the four properties in question, and the
contre-lettre, which were passed at the same time,
must be interpreted as one contract, the effect of which
was that the properties in question were merely trans-
ferred by Taplin to said Shurtleff as security for the
debt of $2,941 due by him, and that the only interest
. which the said Shurtleff had in the said properties
was the said sum of $2,941.

That the right of redemption stipulated by the contre-
lettre of 23rd December, 1880, accepted by Taplin, had
been extended by Shurtleff beyond the three years, and
had been acted upon by both parties thereafter up to
the time of Shurtleff’s death and treated as a continued
obligation, the last payment on account of Taplin’s
original indebtedness, and in the exercise of the right
of redemption, having been made by Taplin and ac-
cepted by Shurtleff, and credited on that account only
a few weeks before the latter’s death. That the résumé
of the evidence as to the credits in Shurtleff’s book
clearly establishes this point, and in corroboration, if
any is required, are the other facts and circumstances
disclosed by the record.

(1) 15 Moo. P. C. 181 (3) 4 L.C. Jur. 18.
(2) 1L.C.1.J.60; 10L.C.Jur. 1.  (4) Dal. 84,1, 359.
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Bearing on the question of the extension of the time
for redemption by Shurtleff, the acceptance of it by
Taplin, and the consequent valid and binding contract,
the following authorities were cited :—

Parsons on Contracts (1) ; Dignard v. Robilaille (2);
Demers v. Lynch (8) ; Dorion v. St. Germain (4); Laurent
(6).

H. B. Brown Q.C., for the respondent.

Was the real agreement between the parties, as con-
tended for by the appellant, a sale with right of
redemption, or a contract or pledge?

If Mr. Shurtleff was taking, or thought he was
taking, the property in pledge he would not have sur-
rendered the titles of his claim. The surrender of the
original titles of obligation is a legal presumption of
release or discharge of indebtedness. (C.C.1181) The
presumption may be rebutted but no attempt has been
made to rebut it. It is not even pretended that these
notes were surrendered through any error, nor is the
legal presumption of payment explained away.

No renewals of the notes were ever given, no new
acknowledgment of indebtedness was ever made, and
the appellants do not produce any evidence of the pre-
tended claim of $38,416.07, which they offer in com-
pensation.

The original promissory notes, had they remained in
the possession of Mr. Shurtleff, would have been dis-
charged by limitation of time years before his death,
and yet plaintiff never was called upon to give any
renewals or any new acknowledgment.

It is quite manifest that these notes were discharged
and paid by the sale, and were intended to be so dis-
charged by both parties.

Where, then, is the evidence of any indebtedness for
which the real estate could be held in pledge ; and if

(1) 5 ed 2nd Vol. p. 503. (3) 1 Dor. Q. B. 341.

(2) 16 Q.L.R. 316 (4) 15 L. C. Jur. 316.
(5) Vol. 24 App. 385.
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there is no principal debt or obligation there can be"

no collateral security.

Again, if the two deeds really embody a contract of
pledge the ownership must have remained in plaintiff.

But the one deed is an absolute deed of sale, and
there is nothing in the other deed to show that the
parties intended it in any other sense.

It is claimed that this contract is in reality, not what
the parties to it have called it, and what on its face it

appears to be, but that it is rather a giving in pay-

ment (C. C. 1592), as the vendor (plaintiff) was owing
Shurtleff at the time the sum of $2,941, the amount of
promissory notes held by Shurtleff against him.
Theonly distinction the code makes between a giving
in payment and a sale is that the dation en paiement
is perfected only by actual delivery. Delivery, how-
ever, is not necessary to pass the property to the
creditor (C. C. 1025, 1472), but the debt is not extin-
guished until the actual dehvery of the thing given in
payment. :
Drouin v. Provencher (1) ; Dignard v. Robitaille (2).
The question whether this contract is to be regarded
as a sale or a giving’ in payment, is immaterial, as it
- was followed by delivery, that is to say, by such de-
livery as can be made of real estate (C. C. 1492, 1498).
See also the remarks of the commissioners who pre-
pared the code on article 1498 (article 16 of the projet
of the code). Cod. Reports (8).
It is true that plaintiff continued to manage these
" properties, as he did other properties of Shurtleff, under
power of attorney, collected the rents, paid the taxes
and negotiated the sale, as an ordinary mandatary

(1) 9 Q. L. R. 179. - ) 15Q. L. R. 316.
(3) Vol. 2, p. 10.
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would do, but possession was in the mandator. (C. C.

2192).

As to the effect of the contre-lettre the learned counsel
cited and commented on Laurent (1).

In support of his action the learned counsel also
cited Civil Code (2) ; Joseph v. Phillips (3).

The judgment of the court was delivered by

TAscHEREAU J.—I would allow this appeal and re-
store the judgment of the Superior Court. The plain-
tiff, now respondent, claims from the defendants, as
legal representatives of one Shurtleff, deceased, a sum
of $1,471, which he alleges was due to him by the said
Shurtleff, for services rendered as his agent and man-
datary in connection with certain propertics in the
town of Coaticook, and disbursements by him made
in the administration of the said properties. The plea
denies that the plaintiff ever acted as Shurtleff’s agent
and sets forth thaf on the 28rd December, 1880, he, the
plaintiff, being indebted to Shurtleff in the sum of $2,-
941 transferred to him under colour of a sale, certain
real estate in the town of Coaticook; that the said
real estate was transferred to Shurtleff in accordance
with well established usage, merely as security for the
aforesaid amount of $2,941 due by plaintiff to him, and
that it was understood and agreed that the property -
should be managed and administered by plaintiff as
his own ; that on the same date as the execution of the
said deed a confre-lettre was executed between the
same parties by which it was agreed that the plaintiff
should have this right at any time within three years
to redeem the real estate on repayment to Shurtleff of
the said sum of $2,941 with interest at eight per cent
and that this contre-lettre had been registered by the

(1) Vol. 24, nos. 379-380, 385. (2) Arts. 1722, 1713 C.C.
Art. 1549 C.C. (3) 19L. C. Jur. 162.
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plaintiff who had retained the original in his possession; 1895
that the said plaintiff from the date thereof accepted Hynr
the said right of redemption, and availed himself ., > o
thereof, and the same became between the said par- —
ties equivalent to and in fact was a contract in the Tascg?rem
nature of a promise of sale from Shurtleff accepted by

the plaintiff, by which Shurtleff agreed to sell the
property to the plaintiff, and the plaintiff agreed to

buiy the same for the said price of twenty-nine hundred

and forty-one dollars, with interest thereon at the rate of

eight per centum per annum ; that this promise and
agreement had been accepted by plaintiff, who had

thus promised and agreed to repay to Shurtleff the said

sum of twenty-nine hundred and forty-one dollars with
interest at the rate of eight per cent per annum; and

from the day of the date of the execution of said deed

and said contre-lettre the plaintiff had always been and
remained in possession of the said parcels of real estate,

and had controlled and possessed the same under said
promise of sale as the owner and proprietor thereof,

and had kept the same in repair, paid the taxes thereon,

and kept the same insured for his own benefit, and had
always managed, administered and disposed of the

same as his own property, for his own benefit, with

the obligation on his part to apply the rents and
revenues and proceeds thereof on account of the amount

due by him as aforesaid to Shurtleff’; that the term for
redemption mentioried in the contre lettre was stipulat-

ed for the benefit of Shurtleff who had on his part the

right to waive and extend the same as he might see

fit, and that he did waive and extend the same and

the said contract was existing between the parties at

the date of Shurtleff’s death ; that all the moneys paid,

laid out and expended by plaintiff in connection with

said property and which he sought by his action to
recover from the estate of Shurtleff, were paid and
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expended for his own benefit and that during the
lifetime of Shurtleff plaintiff never pretended to any
claim whatsoever against Shurtleff, but on the contrary
at all times recognized his relation to Shurtleff as that
of a debtor; that during the lifetime of the said
Shurtleff the said plaintiff never made any claim for
any pretended services and was in fraud and bad faith
in seeking so to do by his action; that all the real

. estate described in said deed is on the valuation roll in

the name of the plaintiff, and the plaintiff continued
to pay the taxes thereon and to act as owner, and
never in any way repudiated his ownership until after
the death of Shurtleff'; that on the 3rd September, 1884,
after the expiry of the term of three years allowed
for the redemption on the property, the plaintift
redeemed lot number 778, paying the sum of $400.00;
that plaintiff at the death of Shurtleff on October
81st, 1888, was indebted to him in the sum of $8,416.0%,
being a balance of the original debt of $2,941.00 and
interest at eight per cent; and the defendants declared
their willingness to retransfer the remaining properties
to plaintiff on payment of the said balance.

The replication is equivalent to a general one.

After a long and rather complicated enquéte, consist-
ing of numerous documents a great part of which
might well have been dispensed with, and a compara-
tively large amount of verbal evidence, the Superior
Court dismissed the plaintiff’s action on the ground
that he never acted as agent of Shurtleff in the man-
agement of those properties, and that the said pro-
perties had in fact been administered by him as pro-
curator iz rem suam, vested with a power coupled with
an interest. That judgment was reversed by the Court
of Queen’s Bench and judgment given for the plaintiff
for a part of his claim, $1,154.
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The following are the facts as found by the Superior
Court :— ‘ .

On the 28rd December, 1880, the plaintiff being in-
debted unto the said Shurtleff in a sum of $2,941,
amount of plaintifi’s different promissory notes, con-
veyed to him, under the colour of a sale, certain pro-
perties, the consideration in the deed being expressed
to be $2,941 “paid at and.before the execution of these
presents, the receipt whereof is hereby acknowledged
by the said John Taplin.” The promissory notes were
thereupon surrendéred by Shurtleff to plaintiff. At
the same time a writing, in the nature of a contre
letire, though not strictly speaking one, was executed
between the same parties, as follows :—

This agreement made and entered into by and between Johnson
Taplin, of the first part, and Jonathan B. Shurtleff, of the second part,
under the penalty of damages by the said party of the first part, and
also by the said party of the second part, said agreement is as follows »
that is to say, the said Johnson Taplin for and in consideration of the
sum of twenty-nine hundred and forty-one dollars, makes and
executes this day a clear and valid deed in favour of the said Jonathan

B. Shurtleff of property situate, lying and being in the said village of’

Coaticook, being described in the same deed from the said Johnson
Taplin to the said Jonathan B. Shurtleff. And also the said Jonathan
B. Shurtleff, for the term of three years, is to let the said Johnson.

- Taplin have control of the said deeded property, to manage as well,
safely and properly, as he would if the said property was his own,and
bargain and sell the said property for the best price that can be had for
the same, and pay the rents, interest and purchase money when sold,
and all the avails of said property to the said Jonathan B. Shurtleff to
the amount of twenty-nine hundred and forty-one dollars, and in-
terest at the rate of eight per cent per annum from the date of these
presents, then the said Jonathan B. Shurtleff shall re-deed to the said
Johnson Taplin any part of the said property that may remain unsold
after receiving the aforesaid amount and interest.

These two documents were registered by plaintiff on.
the day following their execution.
A power of attorney to convey all his real estate in

Coaticook was afterwards given, in 1881, by Shurtleff"
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to the plaintiff, to further facilitate, I take it as evident,
the execution of the powers given to the plaintiff in the
conire lettre. The Superior Court also found the follow-
ing facts: The plaintiff had charge for Shurtleff of
certain other properties in Coaticook, the Mead houses
and Vaughan houses, and he looked after certain in-
vestments, collected interest for Shurtleff, receiving and
paying out moneys till Shurtleff’s death, October 31st,
1888. He rendered no account to Mr. Shurtleff during
his life. Two of these properties, 778, the Putney
house, and 906, the Hackett house, remained on the
valuation roll in plaintiff’s name, as did 16847, Avling
house, till sold, but 766, the Baldwin property, sold
to the Pioneer Beet Root Sugar Co., was sold at sheriff’s
sale on said company, and Shurtleff was obliged to buy
in at the sheriff’s sale, which he did, and the deed was
given to him by the sheriff. Plaintiff had the manage-
ment of all these properties under his contre letire,
presumably collected rents, but with the exception of
one charge, $27, April 6th, 1882 “rents collected
accounted. for none till after 1884, 7.e., he kept in his
own hands any rents which he may have collected, but
during that period he paid taxes and insurance on all
the properties, as well as on the properties the Mead
and Vaughan houses, in which he had no interest
personally, but in the management of which he acted
for Shurtleff.

In 1884, Sept. 3rd, he obtained a deed of the Putney
house, 778, from Shurtleff for $400 and in 1886, Jany.
15th, of 85 ft. of the Baldwin property for $35. Both

- these deeds are sous seing privé, and contain the ordin-

ary conditions of sale.

It is to be observed that in 1881 he obtained a power
of attorney from Shurtleff to give a deed to the Pioneer
Beet Root Sugar Co. In 1886, Sept. 8th, he wrote to
Shurtleff, “1 send you by Mr. Gustin for Wm. Brigham
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$472 which you will endorse on their notes and give me
credit for $38 ($87 instead of $388). I meant to send
more but have got disappointed, but shall have it soon,
it is hard to get money here. I meant to send you $100.”

On Oct. 18, 1887, “I have got about $100 (one hun-
dred dollars) to send you on our deal. I sold a house
and have a long pay day $5 per month. Property is
looking up a little better here.”

March 12, 1888, ‘I am going to pay you some money.
I have got $100 for younow on my own account;” and
on March 24, 1888, “I expect Levi Gustin over here
every day, when he comes I will send you some money
onh my own account.”

All these letters were written at a time when he now
claims the late Shurtleff was largely indebted to him for
the causes for which he has brought the present action.

Is it conceivable that the plaintiff would then have
written those letters if Shurtleff had been his debtor,
as he now would claim him to have been ? And how
can he now contend that the $100 he sent to Shurtleff,
in 1887, were moneys collected as his agent when, in
his letter sending it he says, it is $100 on our deal (1).

The two deeds of December 1880, having been passed
at the same time, between the same parties, in relation
to the same property, in consideration of the same
specific sum, must be construed together. * The con-
tract (it is said in Parsons on Contracts, 2nd Vol. p. 5603)
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may be contained in several instruments, which, if

made at the same time, between the same parties, and
in relation to the same subject, will be held to consti-
tute but one contract.”” Now, that rule of the English
law is also a rule of the French law. - As laid down
by the Privy Council, in McConnel v. Murphy (2) the
rule on the subject is the same, under both systems.
(1) S.V.74,1,72 ; Merlin rept. (2) L.R. 5P. C. 203. 2 Pont

vo. contrat Troplong, priv. &hyp. petits contrats nos. 1216, 1225,
mno, 861. 1233, 1248.
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It is impossible not to consider the contre-lettre here
as part of the contract between the parties. To give
effect to the deed of sale without reference to the contre-
letire, would be setting at naught the intention of the
parties. They must haveintended that the sale should
be controlled by the contre-lettre.

The very fact that the plaintiff himself registered the
contre-lettre is an additional proof, were any necessary,
that he did not intend to convey the property to Shurt-
leff absolutely and without reserve.

If a boom had struck Coaticook during these three
years, and had largely increased the value of this pro-
perty, the plaintiff would, have had the 1ight to force
Shurtleff, upon payment of the $2,941, to a retrocession
thereof; or, if he had been enabled tosell the property,
say, for $10,000, he would have satisfied all of Shurt-
leff’s rights by paying him $2,941, the difference
going into his pocket. At the end of the three years
both consented not to exercise their rights, Shurtleff,
the right to force the plaintiff to deliver him up the
possession of the property, and the plaintiff the right
to get, then, a retrocession thereof. And the relation
between the parties continued up to Shurtleff’s death
to be on the same footing. There was, by mutual con-
sent, no interversion, no change whatever in their
relative positions as to the property. Shurtleff con-
tinued to have the title thereto ; the plaintiff continued
to have the possession thereof, and manage it as his
own, with power to sell it, but the price to go to
Shurtleff up to the amount sufficient to satisfy his
claim, Shurtleff being obliged to re-deed to plaintiff
any of the property remaining unsold, upon-he, Shurt-
leff, being repaid in full the $2,941, and interest
accrued. I fail to see how, under such a state of things,
the plaintiff can seriously contend that, inhis manage-
ment of this property, he acted as mandatary of Shurt-
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leff. His own interest in the property was, at least, 1895
co-extensive with the interest of Shurtleff, if not Honr
larger. . TAPuI:IN.

His contention is entirely inconsistent with his pay- — |

. . Taschereaun
ments on account, his repeated promises to pay more, T,
and his excuses for delaying his payments.

He and Nhurtleff continued by mutual tacit agree-
ment to stand after the 28rd December, 1883, in exactly
the same position asif the words ‘ for the term of three
years ” were struck out of the contre-lettre. 1f he was
not a mandatary during the three years after the deeds,
and I cannot conceive how he could contend that he
was, he never became a mandatary afterwards.

Shurtleff always considered the plaintiff as a debtor
to whom he extended delay and facilitated payments
and the plaintiff never did or said anything to give to
Shurtleff the least suspicion that.such were not their
relations as to this property. Had he, Shurtleff, at any
time been aware that the plaintiff claimed to be his
agent, and one as costly as he now claims to have been,
I rather think that his agency would have pretty soon
been put an end to.

As to third parties the title was no doubt in Shurt-
leff but between him and the plaintiff the sale was
only colourable. And even as to third parties no pur-
chaser could have been found during the first three
years who would have accepted a title from Shurtleff
alone, in view of the fact that the contre lettre was
registered.

I cannot but view with suspicion the plaintiff’s claim.
As long as Shurtleff lived he never demahded any-
thing from him but, on the contrary, acknowledged -
him constantly as his creditor. But within afew days
after Shurtleff’s death he suddenly discovers that
instead of being his debtor he was his creditor, and

makes this claim against his estate. And he does not
4
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1895  claim to be paid for his services solely since 1883 but
Hone even during the three years' originally fixed by the
Tasepg, COntre lettre. The “mystery” he confided to George
—— Robinson is now explained to my entire satisfaction.
Taszh?reau His action was, in my opinion, rightly dismissed by
— the judgment of the Superior Court.

His Lordship the Chief Justice refers me two cases
exactly in point. The first is Hurlimann v. Comptoir
d'escompte de Mascara (1) and the second Bonnival v.
Barnoud (2). :

Thereservation made in that judgment appears tome
to amply protect whatever rights, if any, the plaintiff
might have against Shurtleff’s legal representatives,
and I would simply restore the said judgment in its
entirety.

By the notes of the learned judge who gave that
judgment I gather that he was of opinion that even
assuming that the plaintiff has acted as mandatary for
Shurtleff his action of assumpsit, as brought, did not
lie. On this ground alone, perhaps, which is clearly open
tohim on the general issue, the plaintiff’s action fails.
-Guillouard, du Mandat (3). His only remedy, assum-
ing his allegations of fact to be true, was the actio man-
data contraria, with a tender of his reddition de compte.

Any one who has acted as agent for another has an
action to force his principal fo receive a reddition de
compte. A comptable has the same right to exact from
his unwilling principal a settlement of their accounts
that a principal has from an unwilling comptable.
Bioche, proc. vo. Compte (4). Ferland v. Fréchette (5);
Rolland d& Villargues vo. Compte (6) ; Dalloz Rep. vo.
Mandat (7). The case of Joseph v. Philipps (8) invoked

(1) S.V. 86, 2, 132, (5) 9 Rev. Leg. 403.
(2) Dal. 92, 2, 310. (6) Par. 9.
(3) Nos. 143, 145, 158, 171. (7) Nos. 71, 72, 335, 336.

’ (4) No. 2. . (8) 19 L. C. Jur. 162,
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by the plaintiff on this point, does not help him. I 1895
refer to what we said of that case in Dorion v. Dorion THonr

’(1)- . TAI?I:IN.
As held by the Cour de Cassation iz re Cardon :— —

. . . Taschereau
En cas de contestation entre un débiteur et un créancier sur le pro- ‘

duit de la gestion donnée A l’antichrése, il y a obligation pour les —
tribunaux d’examiner les comptes présentant les recettes et dépenses
effectives, de caleuler la recette et la dépense, et de fizer le reliquat

d’aprés cet examen et les débats de compte. Favard vo. Nantisse-

ment (2). '

1

Now this ruling, though not on a precisely similar
state of things, is entirely applicable to the present
case. ‘

However, I rest my conclusions on the fact that, in
my opinion, the plaintiff never was Shurtleﬁ" s agent
in respect of this property.

Appeal allowed with costs.
Solicitors for appellants: Taylor & Buchan.

Solicitors for respondent : Brown & MacDonald.

(1) }250 Can. 8.C.R. 445. (2) Par. 2, no. 2.
4
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W.R. WEBSTER ez al....ococevveveennenee ' APPELLANTS ;
’ AND

THE CITY OF SHERBROOXE........... RESPONDENTS.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeal—Right of—Petition to quash by-lau; under sec. 4,389 R.S.P.Q.—
R.8.0. ch. 135, sec. 24 (g).

Proceedings were commenced in the Superior Court by petition to
quash a by-law passed by the corporation of the city of Sher-
brooke under sec. 4,389 R.S.P.Q. which gives the right to petition
the Superior Court to annul a municipal by-law. The judgment
appealed from, reversing the judgment of the Superior Court,
held that the by-law was intra vires. On motion to gquash an
appeal to the Supreme Court of Canada :

Held, that the proceedings, being in the.interest of the public, are
equivalent to the motion or rule to quash of the English practice,
and therefore the court had jurisdiction to entertaim the appeal,
under subsec.(g), of sec. 24, ch. 135 R.8.C. Sherbrooke v. McManamy
(18 Can. 8.C.R. 594) and Verchéres v. Varennes (19 Can. S.C.R.
356) distinguished.

MoTIioN to quash appeal for want of jurisdiction.

The proceedings in this case were commenced in
the Superior Court by a petition to annul a municipal
by-law taken under section 4,389 of the Revised
Statutes of Quebec.

By the judgment of the first court one section only
of the by-law, viz., section 8, which imposes a special
tax of $200 a year on hotel-keepers, &c., was declared
ultra vires and illegal, and was set aside and annulled.

The judgment of the Queen’s Bench reversed this
judgment and declared the said section and the tax
thereby imposed to be ¢mtra vires of the municipal
council.

*PrESENT :—Sir Henry Strong C.J., and Taschereau, Gwynne,
Sedgewick and King JJ.
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A , s
- Brown Q.C. for the motion, cited and relied on The
Corporation of the City of Sherbrooke v. McManamy (1) ;
County of Verchéres v. Varennes (2) ; Bell Telephone Co.

v. City of Quebec (8); Bourdon v. Benard (4); Molson’

" BROOKE. -

v. Mayor of Montreal (5). Art. 18 C.0.P.

Panneton Q.C. for appellant cited and relied on art
4,389 R3.P.Q.; R.S.C. ch: 185, sec. 24 (g).

TrE CHIEF J USTICE (Oral).—In this case the juris-

diction of the court depends upon sec. 24 subsec. (g) of

the Supreme and Exchequer Courts Act, which is as
follows : _

24. An appeal shall lie to the Supreme Court (g) from the judg-
ment in any case in which a by-law of & municipal corporation has
been quashed by rule or order of court, or the rule or order to quash
it has been refused after argument.

This was an application to quash a by-law and not
a case like the cases referred to and decided, of Ver-
chéres v. Varennes (2) ; Sherbrooke v. McManamy (1) ;
and others decided in this court, as in all those cases
it was in a private action that the by-laws were im-
pugned, and the proceedings were not to quash or
annul the by-laws.

This case comes clearly within the statute. The
motion to quash must be refused with costs.

»

TascHEREAT J.—I concur fully in thé opinion that
we have jurisdiction in this case. Thedifferent views
expressed by this court in the cases relied on by the
respondent are not at all in point. It has been ex-
pressly said in those cases that where such proceed-
ings are taken in the interest of the public, so that the
proceedings would be equivalent to the motion or rule

(1) 18 Can. S.C.R. 594. (3) 20_Can. S.C.R. 230,

(2) 19 Can. 8.C.R. 365. (4) 15 L.C. Jur. 60.
(5) 23 L.C. Jur. 169.
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1894 {0 quash of the English practice, this court would
Wmnsmn have jurisdiction in cases from the province of Que-
g Oy P€C @8 it has in similar cases from the other provinces,
or SEmr- under subsec. (g) of sec. 24, of the Supreme Court Act.
BROOK®: Here it is an application to quash a by-law under sec.
Tas"he“"'“ 4,389 of RS.P.Q. applicable to municipal councils of

—— cities and town, which gives the right to petition the

Superior Court to annul a municipal by-law.

The application in this case was made to a judge
of the Superior Court under that article and I am
clear that we have jurisdiction. It is the first time
that an appeal on a similar petition comes before this
court, and none of the cases which have been cited
are therefore applicable. Our present decision will
guide us in the future.

GWYNNE, SEDGEWICK and KiNa JJ. concurred.
Motion refused with costs.
Solicitors for appellant : Panneton, Mulvena & Leblanc.

Solicitors for respondents : Brown & Macdonald.
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ALEXANDER McKAY (PLAINTIFF)....... APPELLANT; 1894;';
AND *0ct,. 5,76

THE CORPORATION OF THETOWN- ) - "
SHIP OF HINCHINBROOKE (Dz- g RESPONDENT.
FENDANT) cevereranens teeisesasasiseniaranans . )

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeal—Supreme and Exchequer Courts Act, R.8.C. ch. 135, secs. 24 and
29— Costs.

Held, that & judgment in an action by a ra;tepa.yer contesting the
validity of an homologated valuation roll is not a judgment
appealable to the Supreme Court of Canada under section 24 (g)
of the Supreme and Exchequer Courts Act, and does not
relate to future rights within fhe meaning of subsection (b) of
section 29, of the Supreme and Exchequer Courts Act.

Held, also, that as the valuation roll sought to be set aside in this case
had been duly homologated and not appealed against within
the delay provided in art. 1061(M.C.) the only matter in dispute
between the parties was a mere question of costs, and therefore
the court would not entertain the appeal. Moir v. Corporation of
the Village of Huntingdon (19 Can. S.C.R.- 363) followed ; Webster
V. Sherbrooke (24 Can. S. C. R. 52) distinguished.

APPEAL from the judgment of the Court of Queen’s
Bench for Lower Canada (appeal side) reversing the
judgment of the Superior Court and dismissing the
appellant’s action.

This was an action brought by the appellant a rate-
payer of the municipality of the township of Hinchin-
brooke, asking the Superidr Court to have the valua-
tion roll of the municipality for the year 1890, which
had been homologated and not appealed against, as’
provided in article 1061 (M.C.), and which was in
force for local and county purposes, set aside and

*PreseENT :(—Sir Henry Strong C.J.,, and Taschereau, Gwynne,
Sedgewick and King JJ.
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declared null and void, because the valuators ap-

McKay pointed by the lieutenant governor, who were paid a

v,
TaE

sum of $118 for their services, had been illggally ap-

Tcgvnsm pointed, and that a roll of valuation previously made
O moonn. should have been homologated by the municipal coun-

cil. The Superior Court maintained the appellant’s
action and declared the valuation roll null and void.
The Court of Queen’s Bench, reversing the judgment
of the Superior Court, dismissed the plaintiff’s action
and held that the court had no jurisdiction to grant
the appellant’s prayer, the delay for appealing having
elapsed since the last roll came into force for local and
county purposes. On appeal to the Supreme Court of
Canada.

McLaren Q. C. and Laurendeau moved to quash
the appeal on the ground that the matter in contro-
versy was for less than $2,000, and the case did not
come within secs. 24 or 29 of ch. 185 R.S.C., and that

it was now a mere matter of costs.
Geoffrion Q.C. and Brossoit Q.C. for appellant contra,

THE CHIEF JUSTICE—(Oral). I am of opinion that
this court has no jurisdiction to entertain this appeal.
It is not within the provisions of the Supreme and
Exchequer Courts Act sec. 24 (g) R.S.C. ch. 185, which
gives jurisdiction in the case of an application to
quash a by-law, and that for two reasons. The present
case is a proceeding not in the nature of a public action,
as in the case of Webster v. Sherbrooke (1), decided
yesterday by this court, but an action taken in the
interest of a private ratepayer; and in the next place,
it is not a proceeding to annul the by-law of the cor-
poration. All that is sought is to set up the validity
of a valuation roll which the municipal council itself
has refused to homo‘logate.

(1) 24 Can. 8. C. R. 52.
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Then again, it does not refer to future rights. The 1894
cases coming under that head in subsec. (b) of sec. McRay -
29 of the Supreme and Exchequer Courts Act, are oo
cases which relate to annual rents, or annuities, or TowssaIr

. 2 oF HINCHIN-
periodical payments of an analogous character. In grooxs.
such cases a judgment in an action relating to arrears The Chief
would be binding in future actions. There is nothing Justice.
of that kind here. -

I also agree with my learned brothers that the
appeal should be dismissed for the reasons given in
the case of Moir v. Corporation of Huntingdon (1).

The question in the present action is now merely one
of costs. The appeal should be quashed with costs.

TasCHEREAU J.—(Oral). Iagree, but especially upon
the ground taken by this court in Fraser v. Tupper
{2) and Moir v. Corporation of Huntingdon (1). In
addition to this case I may also add the following :—
Levien v. The Queen (8) ; Crédit Foncier of Mauritius v.
Paturau (4); Cowen v. Evans (5); Attenborough v. Kemp
{6) ; Richards v. Birley (7).

The cases of Inglis v. Mansfield (8) and Yeo v.
Tatem (9) have no application. Here the court might
have refused to the appellant his prayer for costs even
if it had granted him the setting aside of this valua-
tion roll. Under colour of an appeal on the merits
this is virtually but an appeal for costs. The judg-
ment of this court, should the appellant succeed, would
have no effect but on costs and be executory only as to

costs.
In alate case of Martley v. Carson (10) the Privy Coun-
cil, upon this principle, dismissed an appeal without

(1) 19 Can. 8.C.R. 363. (6) 14 Moo. P.C. 351.

(2) Cass. Dig. 2 ed. 421, (7) 2 Moo. P.C. (N.S.) 96.
(3) L.R. 1 P.C. 536. (8) 3CL &F. 371 .

(4) 35 L.T.N.8. 859. (9) L.R. 3 P.C. 696.

(6) 22 Can. §.C.R. 328. (10) 20 Can, S.C.R. 634,
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1804  entering upon the merits, upon the ground that it was
McRay made to appear before them by affidavit that during
g  the progress of the casein the British Columbia courts
Townsmre the appellant had sold the property in question in the
OFBgéﬁng'case to his wife. This sale appeared to have been
Tashocan made immediately after the judgment of the Supreme

7. Oourt of British Columbia but had not been brought
to our notice when the case was before this court.

GwyYNNE, SEDGEWICK and Kine JJ. concurred.
Appeal quashed with costs.
Solicitors for appellant: Brossoit & Mercier.

Solicitors for respondents: Seers & Laurendeau.
e
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| LOUIS LABERGE (PLAINTIFF).............APPELLANT;
AND

THE EQUITABLE LIFE ASSU-
RANCE SOCIETY OF THE; RESPONDENTS.
UNITED STATES. (DEFENDANTS)

ON APPEAL FROM r‘I‘HE' COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeal—Amount in dispute—54 & 55 V. ¢. 25, 5. 8, 5.3, 4.

By virtue of s-s. 4 of 5. 3 of c. 25 of 54 & 55 V., in determin-
ing the amount in dispute in cases in appeal to the Supreme
Court of Canada, the proper eourse is to look at the amount de-
manded by the statement of claim, even though the actual amount
in controversy in the court appealed from was for less than $2,000.
Thus where the plaintiff obtained a judgment in the court of
original jurisdiction for'less than $2,000 and did not take a
cross appeal upon the defendants appealing to the intermediate
court of appeal where such judgment was reversed, he was

- entitled to appeal to this court. Levi v. Reid (6 Can. S. C. R.

482) affirmed and followed. Gwynne J. dissenting,

MorTION to quash appeal from a judgment of the

Court of Queen’s Bench for Lower Canada (appeal

side) reversing the judgment of the Superior Court in

favour of the plaintiff for the sum of $285 in an action
for $10,000 damages.

The action was one for $10,000 damages for alleged
violation of contract.

The Superior Court gave judgment in favour of the
plaintiff for $285. The defendant appealed to the
Court of Queen’s Bench for Lower Canada (appeal
side) and that court allowed the appeal and the plain-
tiff’s action was dismissed. =~

There was no cross appeal to the Court of Queen’s
Bench by the plaintiff.

*PrESENT :—Sir Henry Strong 'C.J. and Taschereau, Gwynne,
Sedgewick and King JJ.

1894

e
*Qct. 2,
*Nov. 8.
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1894 On an appeal to the Supreme Court of Canada, by

Lapmrer the plaintiff. ,
THE Macmaster Q.C. moved to quash the appeal for want

EQ‘EIT&BLE of jurisdiction, the amount in dispute being under

Assurance $2,000.

SociETY OF

cae Unirep  Laflamme contra.
StaTes,

Tae Cuier JusTicE.—I am of opinion that this
appeal is within our jurisdiction. The statute 54 & 55
Vic. ch. 25 enacts that where the right to appeal is
dependent upon the amount in dispute such amount
shall be understood to be that demanded and not that,
recovered if they are different. In the present case
the amount recovered in the court of first instance was,
it is true, only $285, but the appellant’sright to appeal
is not dependent in any way upon that. The statute
makes the amount deni.anded, which was $10,000, the
absolute criterion of the jurisdiction of this court, and
without distorting the plain meaning of the language
used by Parliament it is impossible to give it any
other construction than that I have indicated. The
motion to quash must be dismissed. .

TascHEREAU J.—There is undoubtedly room for the
objection taken by Mr. Macmaster to our jurisdiction
in this case, and I am free to say that I was rather
inclined at the hearing of the motion fo think that we
would have to allow it. But after consideration I
have come to the opposite conclusion. We have, in
my opinion, jurisdiction to entertain the appeal. It
does certainly look strange that though, generally, we

" have no jurisdiction in cases under $2,000 where the
pecuniary value is to rule, yet we should have to
entertain appeals where the amount in controversy
before ns amounts perhaps only to $10, $15, or $25,
simply because, at one time, by the plaintiff’s demand



VOL. XXIV.] SUPREME COURT OF CANADA. 61l

the Superior Court- had before it an action for an 1894
amount exceeding $2,000. Yet that is what Parlia- Lipmnez

" ment has decreed. The words “the amount demand- Tog
ed ” in the statute of 1891, mean the amount demanded Equirasre
by the action, as they do in art. 2811 of the Revised ASBI{',I;fNGE
Statutes of Quebec. And though the present appellant fgg%ﬁg;} ’
asked the Court of Appeal to confirm a judgment given Srarss. .~
in his favour for $285 only, though he cannot here TME;%M
ask anything more than to restore that judgment of the
Superior Court for these $285, (1), yet we have jurisdic-
tion according to this last statute of 1891. This statute
was passed for the very purpose of giving us jurisdic-
tion in such a cage. To admit the respondent’s con-
tention would be to declare in effect, that it is now,
as it was before this statute, the amount in controversy
on the appeal before this court that is to guide in
such cases, arrd to hold, in fact, that this statute has
not changed the law, or has changed it only in the
case of an appeal by a defendant. This is a limitation
in the construction of the statute that is not borne
out by its terms. If the words “ the amount demand-
ed” mean, in the case of an appeal by the defendant,
the amount demanded in the action, as they necessarily
must do, I cannot see how in the case of an appeal by
the plaintiff they are susceptible of a different con-
struction.

If the judgment of the Court of Queen’s Bench had,
adversely to the company, defendant, confirmed the
judgment of the Superior Court, the company would
clearly then have had a right to appeal to. this court.
Yet the amount in controversy before this court in
such a case would have been only for $285. This, it
seems to me, demonstrates that in such a case it was
the intention of Parliament to confer, by way of ex-

(1) Monette v. Lefobire 16 Can. S.C.R. 387 ; Stephens v. Chanasé 15
Can. 8. C. R. 379 ’
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1894  ception, upon this court, jurisdiction in cases wherein
Laponer the matter in controversy on the appeal is less than
Tgm $2,000, whether the appeal is by the plaintiff or by
Equirasrr the defendant. ‘
AssIr;I;chm The only case present to my mind of an appeal by a
fgg%ﬁ;;})plaintiﬁ' under circumstances precisely similar to those
Srarms. of the present case is Levi v. Reed (1). That case,
Taschereay Which we had to overrule in accordance with the
J. _]udgment of the Privy Council in Allan v. Pratt (2), is
T now restored as law by the amending sta.tute in ques-

tion.

GwYNNE J.—The question upon this motion is as
to the construction and effect of the 4th subsection of
sec. 3 of the Dominion statute 54 & 55 Vic. ch. 25 upon
the facts of the present case. That section enacts that
“ whenever the right to appeal is dependent npon the
amount in dispute, such amount shall be understood
to be that demanded and not that recovered if they are

'~ different.”

Since the decision of this court in Monette v. Lefebvre
{3) following Allan v. Pratt (2) 1 feel myself at liberty
to express my judgment in the present case unfettered
by the decision in Levi v. Reed (1).

The effect of the above section of 54 & 55 Vic. ch. 25
was, in my opinion, to give to a defendant against
whom a judgment should be recovered for a less snm
than $2,000 in an action in which the plaintiff demands
in his statement of claim an amount exceeding
$2,000, the same right of appeal as the plaintiff
himself would have in such a case, whose right
independently of this enactment, was never questioned
in such a case, thus placing plaintiff and defendant in

(1) 6 Can. 8. C. B. 482. (2) 13 App Cas, 780.
(3) 16 Can. 8. C. R. 387.
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the same position in like cases. But where a plaintiff 1894
making a demand in his statement of claim for a sum T.smmex
exceeding $2,000, recovers a judgment against the de- Torg
fendant for a sum less than $2,000 with which judg- Equrrasir
ment he rests content and does not appeal from it, Assuﬁ“fm
but the defendant availing “himself of this provision S;g‘%ﬁ;’;n
in 54 & 55 Vic. ch. 25, does appeal, and the plaintiff does Srarzs.
not then even avail himself of his right to enter 8 Gwymne J.
cross appeal, the matter submitted to the court by —
such an appeal would be simply, upon the part of the
defendant, a demand to reverse the judgment, and

upon the part of the plaintiff a demand to maintain

it intact, and nothing more. In that case the demand

which the plaintiff had made in his statement of claim

is gone for ever, and is utterly abandoned and is no

longer a demand of the plaintiff. When then, as in

the present case, the defendant was successful in his

appeal and obtained judgment in his favour and the

plaintiff desires to appeal from that judgment, the sole

demand which he makes by such appeal is to have .

his judgment, for the amount less than $2,000 which

had been so reversed, restored. This is the only
demand which he could make, or the court entertain

in such case. They could not entertain a demand for

the amount demanded in the statement of claim, nor

for anything in excess of the amount for which the
judgment he asks to be restored was rendered. Be-

tween the amount so demanded and the amount
recovered by the judgment which is asked to be re-

stored there is no difference, and so the case does not

come within the purview of the enactment in ques-

tion. Under these circumstances I can see no reason

. whatever why we should deem ourselves to be under

a statutory obligation to hold that to be true which

we know to be false, namely, that the amount demand-

ed by the plaintiff is, for the purposes of his proposed
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1894  appeal, to be understood to be that which was demand-
Lasemgr ed in his statement of claim, when in truth and in
roy  fact it is for no such amount, but simply for the re-
EquiraBLE storation of the judgment in his favour for less than
Ass’;ﬁfm $2,000, and which had been so reversed. For my
fgg‘%’g’; o part I cannot construe the section as imposing upon
Srargs. me any such obligation, and as the plaintiff’s demand
Gw)'rne 7, is for an amount less than $2,000 I can come to no
~—  other conclusion than that there is under the circum-
stances no appeal to this court, and the appeal there-

fore should be quashed with costs.

SEpGEWICK and Kine JJ. concurred with Tas-
CHEREAU J. that the motion to quash should be
refused.

Motion to quash refused with costs.
Attorneys for appellant : Greenshields & Greenshields.
Attorneys for respondents : Mac Master & McLennan.

3
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PATRICK DOYLE (DEFENDANT)........... APPELLANT; 1894
' AND } *Nov. 5

ALEXANDER G. McPHEE anD 1895
HENRY F. DONALDSON (PLAIN- RESPONDENTS. s 15.

TIFFS) tritenrn cee e trreensarnassntnensennes —_

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Deed—Description of land— Extent—Terminal point—Number of rods—
Railway Co.

A specific lot of land was conveyed by deed and also : * A strip of land
twenty-five links wide, running from the eastern side of the afore-
said lot along the northern side of the railway station about
twelve rods unto the western end of the railway station ground,
the said lot and strip together containing one acre, more or less.”

Hold, reversing the decision of the Supreme Court of Nova Scotia,
Taschereau J. dissenting, that the strip conveyed was not limited
to twelve rods in length, but extended to the western end of the
station, which was more than twelve rods from thestarting point.

APPEAL from a decision of the Supreme Court of

Nova Scotia affirming the verdict for plaintiffs at the

trial.

The nature of the question to be decided is suffi-

ciently stated in the above head-note.
Ross Q.C. for appellant.
MecInnis for respondents.

The judgment of the majority of the court was de-
livered by

GwyNNE J.—The case turns wholly upon the ques-
tion whether a piece of land granted by one Henry
Donaldson to one James- Sims, by deed bearing date
the 22nd day of November, 1867, under which the

*PrEsENT :—8ir Henry Strong C.J. and Taschereau, Gwynne,
Sedgewick and King JJ.
5
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defendant claims, is to be limited by the number of
rods stated in the deed from an undisputed starting
point, or by the point indicated in the description as
that intended to be reached, and in my opinion there
can be no doubt that the latter must govern. It was
probably not known at the time how much land the
railway company would acquire at the station in ques-
tion. The deed grants a piece of land near the Enfield
station of thé Intercolonial Railway, in the province
of Nova Scotia. As to the limits of this piece of land
there is no dispute. The deed then proceeds to grant
a further piece by the following description :

Also a strip of land twenty-five links wide, running from the eastern
side of the aforesaid lot along the northern side of the railway east-
ward about twelve rods unto the western end of the railway station
ground, the said lot and strip together containing one acre, more or
less.

There is no dispute as to the site of the eastern side
of the piece of land first granted by the deed. The
question ismerely whether the piece secondly described
is to be limited by the precise distance of twelve rods
from the eastern limit of the piece first granted, or
to be continued until the western end of the railway
station ground at Enfield is reached. As to what is
the western end of the station ground mentioned in
this description, the evidence admits of no doubt that
it is a line bounding on the west a greater width of
land taken at the station for station grounds, and
which crosses the piece of land 25 links in width
granted by the deed if, in the words of the deed, the
land granted reaches the west end of the station
grounds. What is granted is plainly a piece of land
25 links in width, the southerly limit of which is the
northerly limit of 100 feet in width taken outside of
the station grounds for the roadway, which northerly
limit of the railway the piece granted goes “along”
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until it reaches the western limit of the station grounds, 1895
which must therefore be a line along the west end of Doyig
the station ground and crossing the space 25 links in MoPrg,
width and so terminating the piece intended to be —
granted. and which is, as I think, plainly expressed in Gwy_in_e J.
the deed. This view is confirmed by the description
contained in the deed under which the plaintiff claims,
which, while it shows that the plaintiff had not con-
veyed to him the piece in dispute, affirms that it had
been conveyed to Sims.

The plaintiff claimed under a deed from one Henry
F. Donaldson, who claimed under the said Henry
Donaldson, bearing date the 14th day of October, 1878,
in which the piece of land thereby conveyed is de-
scribed as follows :

Beginning at the northern side of the railway ground at a point
situate ten links from the south-east angle of the saloon occupied on
the 1st of September, 1868, by the said Henry F. Donaldson, from
thence to run north sixteen degrees west one chain and seventy-five
links, thence south twenty-three degrees west four chains and thirteen
links to James Sims’ lot, thence by the said James Sims’ lot south two
degrees west one chain and sixty-five links to the north side of the
said James Sims’ road, thence by the said James Sims’ road and the
railway ground eastward four chains and ninety links to the place of
beginning. .

The point of commencement of this description is,
by the plan in evidence, plainly shown to be in the
northern limit, not of the space of 100 feet in width
occupied by the railway outside of the station grounds,
but the northern Iimit of a space of much greater
width occupied as station ground at Enfield and north
of the northern limit of the Sims’s road produced east-
ward, and such point is shown to be ten links only
distant from the south-east angle of the building men-
tioned and shown on the plan. Then the point reached
in the descripiion and spoken of as * the northern side

of the said James Sims’s road,” is the precise point of
5%
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commencement and northern limit of the piece of land
25 links in width granted to Sims by the deed of No-
vember, 1867 ; from that point in the northern limit of
said James Sims’s land, the description of the land
conveyd to the plaintiff proceeds “ thence by,” (that is,
along) “the said James Sims’s road eastward four
chains and ninety links to the place of beginning,”
which being a point in the northern limit of the station
ground and north of the northern limit of said James
Sims’s road, the description plainly indicates that the
course eastward from the point reached in the northern
side of the said James Sims’s road is along such northern
side of the said road, that is, of the piece of 25 links in
width granted by the deed of November, until the
northern limit of that road or piece of land so granted
intersects the western limit of the station gfound, and
thence along such limit until the place of beginning
is reached.

This appears to be the plain intention of both of the
deeds, and the appeal therefore must be allowed with
costs, and judgment be ordered to be entered for the
defendant in the court below.

TascHEREAU J—I am not very clear as to this case.
However, the appellant has {ailed to convince me that
there is error in the judgment. I would dismiss the

appeal.
Appeal allowed with costs.

Solicitor for appellant: W. A. Lyons.

Solicitor for respondents : W. R. Foster.
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EDWARD M. REID anp AUBREY) . 1834
1. COFFILL (PLAINTIFFS)........... N APPELLANTS; s,
AND Te95

JOSEPH CREIGHTON (DEFENDANT)...RESPONDENT. #y5n. 15.
ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Chattel morigage—Affidavit of bone fides—Compliance with statutory forms
—Change of possession— Levy under execution—Abandonment.

N. executed a chattel mortgage of his effects and shortly afterwards
made an assignment to one of the morigagees, in trust for the
benefit of his creditors. The assignee took possession under the
assignment.

Held, affirming the decision of the Supreme Court of Nova Scotia, that
there was no delivery to the mortgagees under the mortgage
which transferred to them the possession of the goods.

The Bills of Sale Act, Nova Scotia, R.8.N.S, 5th ser. c. 92, by s. 4
requires a mortgage given to secure an existing indebtedness to
be accompanied by an affidavit in the form prescribed in a schedule
to the act, and by s. 5 if the mortgage is to secure a debt nos
matured the affidavit must follow another form.- By s. 11 either

. affidavit must be, “as nearly as may be,” in the forms prescribed.
A mortgage was given to secure both a present and future indebt-
edness, and was accompanied by a single affidavit combining the
main features of both forms.

ﬁeld, affirming the decision of the court below, Gwynne J. dissenting,
that this affidavit was not “as nearly as may be” in the form
prescribed ; that there wouldbave been no difficulty in complying
strictly with the requirements of the act ; and though the legal
effect might have beén the same the mortgage was void for want
of such compHance.

APPEAL from a decision of the Supreme Court of
Nova Scotia reversing the judgment for plaintiffs at
the trial.

The material facts governing the decision of the
appeal are as follows :— »

*PRESENT :—8ir Henry Strong C.J., and Taschereau, Gwynne, Sedge-
wick and King JJ.
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1894 The pléintiﬂ's (appellants) were merchants doing
Rrm» business at Bridgewater, in the county of Lunenburg,
Onmranmoy, 0der the name of Reid, Coffill & Co. The defendant
——  (respondent) is the sheriff of the county of Lunenburg,
and as such sheriff seized certain'goods under an
execution issued against one Alexander Nelson, who at
one time also did business as a merchant at Bridge-
water.” The goods were the property of the said
Alexander Nelson, who gave a chattel mortgage to the
plaintiffs of the property in question previously to the
seizure by the defendant as sheriff. It was claimed by
the defendant that the chattel mortgage did not set out
the agreement between the parties, as required by the
Bills of Sale Act. and that the affidavit accompanying
the chattel mortgage was not in compliance with the
statute, chap. 92, Revised Statutes of Nova Ncotia, fifth
series, and that the chattel mortgage for these reasons
was inoperative against the defendant seizing the goods
as sheriff under the said execution. The plaintiff’s
contention was that the chattel mortgage and affidavit
were in compliance with the statute; that if not,
the plaintiffs were in possession of the goods at the
time of seizure from the grantor'in the chattel mortgage,
and in such case the statute had mo application; or
that the sheriff had abandoned the levy made by him
on the goods under the said execution, and was a
trespasser in selling them.

The mortgage was given to secure an existing in-
debtedness and also to secure the mortgagees as in-
dorsers of notes of the mortgagor not matured. As to
the first section 4 of the Nova Scotia Bills of Sale Act,
R.SNS. 5th ser. ch. 92, requires the mortgage to be
accompanied by an affidavit in the form given in
schedule A of the act, by which form the mortgagor
makes oath that: :
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“The amount set forth therein as being the consider- 1894
ation thereof is justly and honestly due and owing by Rz
the grantor to the grantee, and the chattel mortgage, . *
was executed in good faith and not for the purpose of —
protecting the property mentioned therein against the
creditors of the mortgagor or of preventing the creditors
of such mortgagor from obtaining payment of any
claims against him.” )

Section 5 of the act requires a mortgage given to
secure future advances or to secure the mortgagee
against indorsements of bills or notes, to be accom-
panied by an affidavit in the form given in schedule
B, the material part of said form being as follows :

“The mortgage hereto annexed truly sets forth the
agreement entered into between the parties, and truly
states the extent of the liability intended to be created
and covered by said mortgagor, and that such mortgage
was executed in good faith and for the express
purpose of securing the mortgagee against the pay-
ment of the amount of the liability of the mort-
gagor and not for the purpose of securing the goods
and chattels mentioned therein against the creditors of
the mortgagor, nor to prevent such creditors from re-
covering any claims they may have .against such
mortgagor.”’ _

Sec. 11 of the act is as follows:

“11. The affidavits mentioned in sections four and
five of this chapter, shall be as nearly as may be in the
forms in schedules A and B respectively.”

In this case the mortgage, as stated above, was to
secure both an existing debt and liability against in-
dorsements, and the affidavit of the mortgagor was as
follows, omitting the formal portions:

‘2. The amount of $625.32 set forth therein as being
part of the consideration thereof is justly and honestly
due and owing by me the grantor to the said grantees
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or mortgagees, and the said mortgage truly sets forth
the agreement entered into between the said parties
thereto and truly states the extent of the liability in-
tended to be covered by me in respect of the notes
therein mentioned, upon which the said firm of Reid,
Coffill & Co. are liable for me as accommodation in-
dorsers.”

8. The said mortgage was executed by me in good
faith and for the express purpose of securing to the
said mortgagees the said amount owing by meto them
and of securing said mortgagees against the payments
of the amounts of their liability for me as aforesaid, and
not for the purpose of securing the goods and chattels
mentioned therein against my creditors, nor to prevent
such creditors from recovering any claim they may
have against me.”

There was no delivery of the goods to the mortgagees
as such, but the mortgagee Coffill took possession of
the effects of the mortgagor under the assignment to
him as trustee executed after the mortgage. This was
claimed to be a possession of the goods by the mort-
gagees which made the statute of no application.

It was also contended by the plaintiff that the sheriff,
after seizing under the execution, abandoned the
levy by leaving the goods on the premises with no
one in charge of them. The defendants contended that
under the facts proved there was no abandonment in
law, and also that there was evidence of aman having
been left by the sheriff to watch the goods.

At the trial a verdict was given for the plaintiffs, the
trial judge holding that the affidavit was substantially
in the form required by the act and that the mortgagees
had possession of the goods. The verdict was set aside
by the court en banc on the grounds that there was no
possession under the mortgage ; that the affidavit was
not “as nearly as may be ” in the prescribed form ; and
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that the sheriff had not abandoned the levy. The 1894

plaintiffs appealed. ‘ REID

Russell Q.C. for the appellants. The words “as CREI(;E-ITON.
nearly as may be”’
possible, but only that there shall be no unnecessary
deviation. Parsons v. Brand (1); Bird v. Davey (2);
Thomas v. Kelly (8).

The act did not contemplate a mortgage to secure the
two kinds of indebtedness mentioned in sections 4 and
5. The affidavit here covers the essential parts of both
forms. j
Possession by the assignee takes the case out of the

statute. McLean v. Bell (4) ; McMullin v. Buchanan (5).

Borden Q.C. and Roscoe for the respondent. As to
the defect in the affidavit see Archibald v. Hubley (6);
Morse v. Phinney (7).

There is nothing in the act to show that possession
does away with the necessity for an affidavit.

in the act do not mean as nearly as

TBE CHIEF JUSTICE—I am of opinion that this
appeal must be dismissed with costs for the reasons
stated in the judgment of my brother Sedgewick.

"TASCHEREAU J.—On the appellant rested the onus
to convince us that the form he has to make good in
this case is as nearly as may be in the form prescribed
by the statute. His task was an arduous one. He
has not succeeded, and could not succeed. I am of
opinion that the appeal should be dismissed. I adopt
Mr. Justice Graham’s reasoning.

GwYNNE J.—This case, in my opinion, turns wholly
upon the question whether the afidavit annexed to the

(1) 25 Q.B.D. 110. (4) 5 R. & G. 128.
(@) [1891] 1 Q.B. 29. (b) 26 N.S. Rep. 146.
(3) 13 App. Cas. 5086. (6) 18 Can. 8.C.R. 116.

(7) 22 Can. S.C.R. 563.
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chattel mortgage under which the plaintiffs claim
was a sufficient compliance with ch. 92 of the 5th
series of the Revised Statutes of Nova Scotia; and
reading that statute, as T am of opinion it always must
be read, in the light of sec. 11 of ch. 1 of the same series
I am of opinion that it was, and that, therefore, the
appeal should be allowed with costs and judgment be
ordered to be entered for the plaintiffs in the court
below, in accordance with the decision of Mr. Justice
Henry, the learned trial judge.

SEpgeEwick J.—Three questions were raised at the
argument of this appeal, viz.: (1).- Were the plaintiffs
entitled to succeed by virtue of the alleged delivery to
them of the goods referred to in their chattel mortgage ?
(2). Were the levy and sale under execution of the
goods regular? And (8). Was the chattel mortgage
invalid by reason of non-compliance with the statutory
provisions of the Bills of Sale Act ?

The first two questions were practically disposed of
at the argument. The evidence showed that there
never had been any possession of the goods by the
plaintifts under their chattel mortgage, even although
the plaintiff Coffill may have had possession under
another instrument, and further that there was no
intentional or actual abandonment of the levy so as to

- render the sheriff’s sale ineffectual.

The sole question remaining is as to the validity of
the chattel mortgage.

This instrument was executed by Alexander Nelson
in favour of the plaintiffs for the purpose of securing

-an existing indebtedness of $625.82 and for the further

purpose of securing them against loss in fespect of
two promissory notes, amounting in the aggregate to
$500, which they had indorsed for his accommoda-
tion. '



VOL. XXIV.] SUPREME COURT OF CANADA. 75

Section 4 of the Bills of Sale Act refers to the case 1895
of a chattel mortgage executed for the first purpose, Rum
and specifies the character of the aflidavit that must v

. . . . .” CREIGHTON.
accompany it in order to make it valid as against credi-  _—

tors. Sedg;wick

Section 5 refers to the case of a chattel mortgage —
executed for the second purpose, likewise specifying
the character of the affidavit that must accompany it.

Section 11 enacts that the affidavits mentioned in
sections 4 and 5 shall be as nearly as may be in the
forms in schedules A and B respectively, and in the
schedules the forms are given.

These forms are not in words identical and it is
open to much argument to say that they are substan-
tially identical in effect.

The affidavit accompanying the chattel mortgage in
question did not comply with either form but rather
attempted to combine the two, selecting some words
from the one and others from the other, doubtless
with a view of giving effect to the statutory require-
ments. ‘

The question then is: Is this affidavit as nearly as
"may be in the forms in schedules A and B ?

In my view it is not. There would in my judgment
have been no obstacle (so far as the evidence goes) in
the way of the mortgagor swearing to an affidavit in
which the first form might be used in relation to the
existing debt and the second form in relation to the
‘accommodation notes. It was not the function of the
gentlemen who drafted this instrument to assume
the responsibility of using language in a statutory
affidavit differing in words (whether or not differing
in substance) from the prescribed form, in the hope
that identity of meaning in the words used would
secure validity for it. The affidavit was not as nearly
as it might have been in the statutory form. There
was a clear, manifest and altogether needless departure
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1895  {rom it, and when that is the case it is not proper that
Rep  we should be astute in inguiring the extent to which

Cnmé;ﬁmom the volunteered form is equivalent to the sté,tutory

one.
In my view this case is a much stronger one against
— theé instrument than Hubley v. Archibald (1) or Morse
v. Phinney (2). ’

Even if it be admitted that the legal effect is the
same it does not necessarily follow that the affidavit
is valid. If a form might have been followed but is
knowingly and unnecessarily departed from, even
although there is no alteration in the legal effect of
the document, I know of no principle of construction
which makes that a compliance with the statute.
Thomas v. Kelly (3).

On the whole I am of opinion the appeal should be
dismissed with costs.

Sedgewick
J.

King J. concurred.
Appeal dismissed with costs.
Solicitor for appellants: H. T. Ross.

Solicitor for respondent: W. E. Roscoe

(1) 18 Can, 8. C. R. 116 (2) 22 Can. S. C. R. 563.
(3) 13 App. Cas. 506.
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GEORGE BURY (DEFENDANT)... ..cceue ..APPELLANT; 1804
AND *May 16, 17,
*QOct. 9.

GEORGE MURRAY (PLAINTIFF).........RESPONDENT. —

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Absolute transfer—Commencement of proof by writing—Oral evidence—
Arts. 1233, 1234, C.C.— Préte-nom— Compensation— Defence—Taking
advantage of one’s own wrong.

Verbal evidence is inadmissible to contradict an absolute notarial
transfer even where there is a commencement of proof by writing. .
Art. 1234 C.C.

A defendant cannot set up by way of compensation to a claim due to
plaintiff a judgment (purchased subsequent to the date of the action)
against one who is not a party to the cause, and for whom the plain-
tiff is alleged to be a préte-nom.

In an action to recover an amount received by the defendant for the
plaintiff the defendant pleaded inter alie that the action was pre-
mature inasmuch as he had got the money irregularly from the
treasurer of the province of Quebec on a report of distribution of
the prothonotary before all the contestations to the report of col-
location had been decided.

Held, affirming the judgment of the court below, that this defence was
not open to the defendant, as it would be giving him the benefit
of his own improper and illegal proceedings.

APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (appeal side) confirming the
judgment of the Superior Court, which condemned the
appellant to pay the respondent Murray the sum of
three thousand seven hundred and twelve dollars and
ninety-two cents, with interest thereon from the
thirtieth day of November eighteen hundred and

" eighty-eight, less the sum of one hundred and fifty
dollars which Murray was condemned to pay Bury for
damages.

*PRESENT :—Sir Henry Strong C.J. and Fournier, Taschereau,
Sedgewick and King JJ.
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1894 The circumstances which have given rise to the
Bomy Dpresent litigation are briefly as follows :-—
Moneay  On the 14th August, 1883, the appellant, declaring
——  himself to be the proprietor of scven undivided thirty-
sixths of the island of Anticosti which was to be sold
by public licitation, executed before. Leclerc, notary
public, a formal transfer and assignment to the
respondent of two-sevenths of whateverthe said seven
thirty-sixths might realize after the deduction of law
costs and the appellant’s personal expenses, and a sum
of five hundred and sixty-two dollars for which the
respondent was indebted to him, with fifteen per cent
interest computed on said deductions from the dates
when the sums were originally advanced. Theappel-
lant acknowledged in the notarial assignment that the
said transfer was made to respondent “ for good and
valuable consideration previously received by him,”
appellant.

The licitation sale took place on the 17th of June,
1884, and realized $101,000 and the appellant was col-
located as proprietor of the seven thirty-sixths of the
said island and withdrew the amount of the said col-
location, but refused to pay over to respondent the
two sevenths of said price as provided by said agree-
ment and transfer.

Appellant was collocated for $2,886 as representing
one thirty-sixth share, and $16,578 as representing six
thirty-sixths, these shares having been acquired
through different channels. Appellant’s collocation to
the six thirty-sixths was contested by one Mrs. Torre
who had a claim against the property, but by the final
judgment of the Supreme Court of Canada the appel--
lant’s rights to the amounts collocated to him for such
six thirty-sixths were maintained, and he was thereby
-enabled to, and did, secure payment to himself of said
amount.
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The sum claimed by respondent in this action was
two-sevenths of seven thirty-sixths of such price of
sale after allowing certain deductions provided for in
the deed of agreement between the parties.

The terms of this agreement were somewhat modi-
fied by a letter written by the appellant to respondent
on the twelfth day of June, 1885, in which he says :—

MONTREAL, 12th June, 1885.
“ GEORGE MURRAY, Esq.,

DEAR SIR,—As soon as the present contestation shall
have closed and 1 declared to be the owner of two-
twelfths of the Island of Anticosti, I shall give you an
order on Mr Duberger, prothonotary of Murray Bay,
for the portion of money coming to you according to
the terms of a certain deed made by Leclerc, notary
public, as between yourself and the undersigned,

Yours truly,
GEORGE BUry.

P.S.—It is also agreed that the whole amount for
expenses will only be reckoned as five hundred dollars,
although the sum expended was considerably in
advance of that sum. The amount due for interest
referred to in the deed of agreement shall be fixed at a
sum of not more than two hundred dollars.

GEorGE BURY.”

The appellant neglecting to comply with the agree-
~ ment the respondent’s attorneys made a formal demand
upon him for such order, and then instituted legal
proceedings against him.

The plaintiff was examined in order to establish a
commencement de prewve that he was merely a préte-nom
for one W. L. Forsyth, and other witnesses were also
heard subject to objection to prove that the written
transfer was not an absolute transfer, but only con-
sented to as a method of security for some indebtedness
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due to respondent by said W. L. Forsyth. At the trial
it was established that the judgment which one
Cadieux a creditor of Forsyth’s had against Forsyth
was acquired by appellant two months after'the date
of respondent’s action.

Barnard Q.C. and Lafleur, for appellant. The present
appeal rests on two grounds, as practically the appeal
to the Court of Queen’s Bench did also. The first is
that Mr. Forsyth was the real plaintiff in the case and
that his claim was extinguished by compensation.
The second that the action should, at all events, have
been dismissed on the general issue, for want of
proof.

It is submitted on the evidence that it is clear that
the question in both its parts must be answered in the
affirmative. If the courts below have reached a dif-
ferent conclusion itis owingto very serious and mani-
fest misapprehensions both as to the law and the facts
of the matter.

In the Queen’s Bench the question was treated as if
the sole issue were whether the respondent was a
préte nom at the time of the transfer, while it is suf-
ficient for us to show he was at the time of the action,
when the debt due by Forsyth had been paid.

|The learned counsel then reviewed the evidence,
contending that nothing was due to respondent and
that he was a mere préte-nom, and cited Bedarride on
Dol. & Fraude (1) ; Laurent (2).]

Then as to the plea of compensation we contend
we had aright to acquire the judgments even pendente
lite. Art. 1187, C. C.; Froste v. Esson (3); Williams v.
Rousseaw (4); Roy v. McShane (5); Thibodeanw .
Girouard (6).

(1) Nos. 1271 & 1272. (4) 12 Q. L. R. 116.

(2) 18 vol. no. 420. (8) 17 Rev. Leg. 667.
(3) 3 Rev. de Leg. 475. (6) 12 Legal News 186,
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Finally we submit that under the agreement the
respondent could not claim his share until the whole
contestation of the dividend sheet was closed and
settled effectually.

The contestation of the dividend sheet is not closed
and settled as alleged, and the appellant has not re-
ceived the whole $17,880.22}, as also alleged, but
$14,159.581 only, if even he can be said to have
received that amount regularly.

Martin for respondent. Appellant admitted in his
examination that by a final judgment of the Supreme
Court rendered in June, 1888, his right to the
amount collocated to him in the disputed item in the
report of the distribution had been established, and by
means of said judgment he had been enabled to secure
and had secured the payment to himself of said
amount.

No proof was adduced to destroy the effect of
appellant’s letter of the twelfth of June, 1885.

And clearly it does not lie in the mouth of appellant
to attack a deed granted by himself for a consideration
known to himself and judged sufficient, by suggesting
frauds between himself, appellant and Forsyth, and
of which he has not adduced one word of proof, and
oral evidence cannot be given to vary an absolute deed
of transfer. Art. 1234, C.C.

If plaintiff was not a préte-nom for Mr. W. L. For-
syth then the plea of compensation cannot be relied
on, and, moreover, there is another réason which dis-
poses of this plea ; it is, as the courts below have held,
that it rests on a ]udwment acquired since the action
was taken.

TrE CHIEF JUusTICE—The appellant alleges that the
notarial deed of the 14th August, 1883, whereby he

transferred to the respondent two-sevenths of the price
6
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of the Island of Anticosti, was not what on its face it
purports to be, namely, an absolute transfer. It is
asserted by the appellant that the respondent was ori-
ginally a mere préte-nom for one William Langan For-
syth, or that the deed in question, if not made alto-
gether for the behoof of Forsyth, was passed for the
purpose, in the first place, of securing the payment to
the respondent of certain moneys in which Forsyth
then stood indebted to him and then to be for the bene-
fit of Forsyth, and that these moneys having been long
since paid the respondent now holds the share in the
sale moneys transferred by the deed for the benefit of
Forsyth absolutely; and further, that in either of the
alternatives mentioned the appellant is entitled to
compensate the respondent’s demand, which it is alleg-
ed is really the demand of Forsyth, by a certain judg-
ment recovered by one Cadieux against Forsyth, and
by Cadieux transferred to the appellant.

I am of opinion that the appellant has entirely failed
in proof of his allegations. It has been determined,
first by Mr. Justice Davidson, and then by the Court
of Appeals, that there was no sufficient commencement
of proof in writing to be found in the deposition of
the respondent to let in the testimony of witnesses.
‘Whether this is so or not can, in the view which I
take, make no difference, for even assuming that there
was a perfectly good commencement of proof in writ-
ing verbal evidence would still be inadmissible. Arti-
cle 1234 of the Civil Code says:

Testimony cannot in any case be received to contradiet or vary
the terms of a valid written instrument.

The deed of transfer of the 14th August, 1883, being
in terms an absolute transfer to the respondent, the
attempt to alter it by the evidence of witnesses so
as tomake it conformable to the appellant’s contention,
namely, that it was a transfer to the respondent as a
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préte-nom for Forsyth, or as a mere security to the
respondent for a debt since paid, and now held for the
benefit of Forsyth, is of course an aftempt to con-
tradict or vary its terms by testimony in contravention
of article 1234. Then 1is it permissible, notwith-
standing this article 1234, to receive verbal testimony
to alter or contradict a deed or other writing on the
ground that there is a commencement of proof in
writing ? By article 1233 seven cases are enumerated
in which testimonial proof is admissible; one of
them is the case where there is a commencement of
proof by writing. Then as article 1284 says that oral
proof shall not in any case be received it must be
interpreted as excluding all the cases mentioned in
the next preceding article. It is not to the purpose to
show that the French authorities -are against this, for
the French code makes different provisions for such a
case. Art. 1341 of that code which says that oral
proof shall not be received against actes is followed
by article 1347, which introduces an express exception
in favour of the admission of such proof when there
exists' a commencement of proof by writing. This
question is ably treated in a work on the law of
evidence in the province of Quebec (1) lately pub-
lished ; and in the absence of judicial decisions to
the contrary I adopt the learned author’s conclusions,
inasmuch as they appear to be founded on unanswer-
able arguments.

Had there been a full admission by the respondent
that there was such a collateral agreement as the
appellant alleges such admission would, no doubt, be
sufficient to support his case, but I am unable to find
such an admission though I have read the respondent’s
deposition several times. This evidence is not clear;
. 1n some respects it is quite incoherent; but the effect

63 (1) Langelier de la Preuve, arts. 584-640.
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of what the respondent says, so far as I can gather it,
is that the deed was intended to be what in its terms
it purports to be, and that he (the respondent) consi-
dered himself under some honorary, but not under any
legal, obligation to give something to Forsyth out of
any surplus. This is, of course, insufficient. The
deed according to the respondent’s account, and accord-
ing to the evidence.of Forsyth, appears to have been
made at the instance of Forsyth and under pressure by
the appellant for the payment of the $562 note, and
Forsyth swears very positively that the respondent was
not in any way a préte-nom for him (Forsyth) and that
he was not to have any legal benefit from the transfer.
I think, therefore, the case entirely fails upon the evi-
dence. Further, I am at a loss to see how, even if that
which the appellant desired to prove was established,
it would be.-possible to have the benefit of a compen-
sation of the judgment transferred by Cadieux when
Forsyth is not a party in cause. Then, as to the other
objection that the action is premature for the reason
that the contestation of the collocation had not been
decided, as it appears by the prothonotary’s certificate
dated 6th November, 1889, that it had not been, I think
that defence also fails. The appellant, by means of
certain representations made by him to the treasurer of
the province of Quebec, obtained the amount which
he was set down as entitled o receive in the pro-
thonotary’s report of collocation ; this fact is admitted
by the appellant in his deposition when called as a
witness by the respondent. In the face of this admis-
sion that he has actually got the money into his own
hands it does not lie in the mouth of the appellant to
say he got it irregularly, that by untrue representa-
tions he procured it to be paid to him when he was
not entitled to receive it. I think the rule that no one
cun take advantage of his own wrong applies, and if
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we were to admit the sufficiency of this reason of
appeal we should be doing nothing less than giving
the appellant the benefit of his own improper and
illegal proceeding by means of which he induced the
provincial treasurer to pay this money to him when,
as he well knew, he had no right to receive it.

1 do not make the figures given in the judgment of
the Superior Court tally with the amount admitted to
have been received by the appellant, but I do not
remember that any point was made of this at the
hearing of the appeal, nor do I find it referred to in the
appellant’s factum. Ifit appears in drawing up the
judgment that there has been any mistake in this
respect it may be rectified, but that will not of course
affect the costs for the appeal must in any event be
dismissed with costs subject to the alteration men-
tioned if any should be required to be made.

FournieEr J.—I concur.

TASCHEREAU J.—For the reasons given by the Su-
perior Court, in its forma! judgment, I am of opinion
that this appeal should be dismissed with costs.

I express no opinion, one way or the other, on the
point determined by the majority of the court as to
the admissibility of verbal evidence under arts. 1233,
1284, 1285 of the code where there is a commencement
de ﬁreuve parécrit. The solution of this question is not
necessary to determine the case and it was not argued
before us nor determined by the courts below.

SEpaEWICK and KiNa JJ. concurred with the Chief

Justice.
Appeal dismissed with costs.

Solicitors for appellant : Barnard & Barnard.

Solicitor for respondent : George G. Foster.
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JAMES FERRIER et al. es-qualité

A ANTS ;
(DEFENDANTS)..oeveennennnnes R

AND
DAME A, TREPANNIER (PLAINTIFF)... RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Building—Want of repair—Damages—Art. 1055 C.C.—T'rustees—Per-
sonal Lability of—Ewxecutors—Arts. 921, 98le C.C.—Procedure—
Appeal.

The owner of property abutting on a highway is under a positive duty
to keep it from being a cause of danger to the public by reason
of any defect, either in structure, repair, or use and management,
which reasonable care can guard against.

DameA. T. sued J. F. and M. W. F. personally as well as in their
quality of testamentary executors and trustees of the will of the
late J. F. claiming $4,000 damages for the death of her husband
who was killed by a window falling on him from the third story
of a building, which formed part of the general estate of the late -
J. F., but which had been specifically bequeathed to one G.
F. and his children for whom the said J. F. and M. W, F. were
also trustees. "The judgment of the courts below held the appel-
lants liable in their capacity of executors of the general estate
and trustees under the will.,

Held, that the appellants were responsible for the damages resulting
from their negligence in not keeping thé building in repair as
well personally as in their quality of trustees (d’héritiers fiduciares)
for the benefit of G. F.% children ; but were not liable as execu-

~ tors of the general estate.

‘Where parties are before the court qud executors and the same parties
should also be summoned qud trustees an amendment to that
effect is sufficient and a new writ of summons is not necessary.

Decisions of provincial courts resting upon mere questions of pro-
cedure will not be interfered with on appeal to the Supreme
Court of Canada except under special circumstances.

APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada. (appeal side) confirming a
judgment of the Superior Court, condemning the appel-
lants in their quality of testamentary executors and

*PrEsENT :—Sir Henry Strong, C.J., and Taschereau, Gwynne,
Sedgewick and King JJ.
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trustees of and under the will of the late Honourable
James Ferrier, to pay to the respondent $4,000 as
damages. :

The action was brought to recover the sum of $10,000
as damages from appellants personally as well as in
their quality of testamentary executors of the late Hon-
ourable James Ferrier and trustees under his will for
the death of plaintiff’s husband, Patrick Byrne, alleged
to have been caused on the 5th of February, 1890,
through the negligence of appellants by allowing a ven-
tilator or part of a window to fall on the said Byrne
while he was passing a building on Notre Dame Street,
in the city of Montreal, the plaintiff alleging that the
building belonged to the estate of the late Honourable
James Ferrier, and was in the care and under the
control and charge of appellants. The facts and plead-
ings are given in the judgment hereinafter given.

Saint-Pierre Q.C. for appellants and Taglor for the
respondent.

The points of argument relied on and authorities
cited by the learned counsel are reviewed in the
judgment.

TuE CHIEY JUSTICE.—I concur in the judgment of
Mr. Justice Taschereau, except as to the question of
costs. I am of opinion that there is no réeason why the
respondent should not have her costs. Theappellants
were sued personally as well as in quality and it is in
my opinion a matter of indifference to the respondent
whether she had a judgment agamst the trustees in
quality or against them personally, and to the latter
she is strictly entitled.

TASCHEREAU J.—This is an appeal from a judgment
of the Court of Queen’s Bench, confirming a judgment of
the Superior Court by which the appellants were con-
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demned under art. 1056 of the Civil Code to pay to the
respondent $4,000 damages for the death of her hus-
band, under the following circumstances:

On the 5th February, 1890, Patrick Byrne, the de-
ceased, was walking along thesidewalk on Notre Dame
Street, in Montreal, when, on reaching the spot opposite
a large building known as the Ferrier block, he was
killed by a window which fell on him from the third
story of the building. The respondent alleges by her
action “ that the defendants were then in possession of
the said building in their quality of executors and
trustees (administrateurs par fiducie,) (1), under the
will of the Iate Honourable James Ferrier, who died on
the 80th of May, 1888 ; that, by the said will, the powers
of the said appellants as executors were extended over
the year and a day prescribed by law ; that the hinges
which supported the said window were previously
broken or cracked, and not strong enough to support .
it; that the said appellants were therefore guilty of
negligence in not seeing that this window was firmly
secured; that Patrick Byrne’s death was due to the
negligence and culpable imprudence of the appellants ;
that the respondent, under these circumstances, has
right to be indemnified by the appellants for the
damages amounting to $10,000, resulting to her from
his death caused by the said accident, of which the
appellants are answerable in law.” ’

By the writ, as amended, the appellants were sum-

. moned “ as well personally, as in their gquality of testa-

mentary executors and trustees of the late Hon. James
Ferrier, in virtue of his will.”

An objection taken by the appellants to an amend-
ment made on the 10th September,’ 1891, by the

(1) Henrys; Tome 1, p. 736 ; Tome 4, p. 20. Merlin Rep. vo.
fiduciaire. _
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respondent, with leave of the Superior Court, should be
considered ¢n limine.

By the writ and declaration the appellants were
originally impleaded only personally and in their
quality of executors. The amendment in question con-
sisted in adding them to the case in their quality of
trustees. Their objection to this proceeding cannot
prevail. It rests upon a mere question of procedure,
and upon such questions the decisions of the pro-
vincial courts, according to a well established juris-
prudence of this court, are not to be interfered with,
except under special circumstances, none of which
appear in this case : Gladwin v. Cummings; Dawson v.
Union Bank(1); Mayor of Montreal v. Brown (2) ; Boston
v. Leliévre (3). The Court of Queen’s Bench has sanc-
tioned the act of the Superior Court in the matter, and
we cannot be asked to reverse the concurrent decisions
of the two courts on a question of this nature, even
were we inclined to doubt its legality., In this case,
however, the appellants have no ground of complaint
against this granting of leave to amend by the Superior
Court, in the exercise of its discretion. It was argued
that if the executors and the trustees had not been the
same persons, as in this case, the trustees, if not
summoned with the executors in first instance, could
not have been mis en cause by simply amending the
writ, and consequently that the appellants here, having
by the original writ been summoned only in their
quality of executors, could not be brought in the case
in their quality of trustees by a simple amendment,
when prescription against the action had heen acquir-
ed. Now, it is true, I presume, that if the trustees had
been different persons from the executors a new writ of
summons would have been necessary to bring them in
the case.

(1) Cass. Dig. 427-429. (2) 2 App. Cas. 184. .
(3) L. R. 3 P. C. 157.
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But why ? Because then, they would not have been

Feragr before the court at all on a writ against the executors

V.
TREPAN-

NIER.

only. But, when, as here, the trustees and the execu-
tors are the same persons, there was no necessity, as

Taschereau pointed out by the learned Chief Justice of the Queen’s

Bench, as they were before the court qud executors to
issue a new writ to bring them in, nunc pro tunc qud
trustees. Connolly v. Bonneville (1) ; The Ontario Bank
v. Chaplin (2); Lefebvre v. Seath (3).

They were, therefore, rightly held to be parties to
the case in the Superior Court in their quality of
trustees, as well as personally and in their quality of

_ executors.

I will go on with the consuieratlon of the appeal by
the trustees, as argued before us, assuming for the
present that there is such an appeal, as distinct from
the appeal by the appellants personally, or in their
quality of executors. The appellants’ contention on
this branch of the case is more one in the nature of
an exception @ la forme, than of an objection to the
merits. They argue that the judgment against them as
trustees for the whole estate (as they assume it to be)
cannot stand, because, under the will of the late James
Ferrier, they were at the time of this accident in pos-
session of the building in question exclusively as
trustees for the children of his son, George Ferrier, and
not at all as trustees for the estate generally. That
contention is founded in law ; a judgment against them
as trustees for the whole estate, so as to be executory
against the whole estate, could not be supported. But
as I read the writ, with the declaration and the will
together, it is only as trustees in possession of this
particular building, for George’s children, that the ap-
pellants are sued as trustees at all, and in that quality

(1) 11 L. C. Jur. 192. (2) 20 Can. 8. C. R. 152.
(3) Q. R. 1 8. C. 336.
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only that they could be condemned. Then they are 1895
summoned as trustees, as provided for by the will, F;;I:I‘ER
which the word trustees under the will, orin virtue of Trévax.
the will, unquestionably mean, and when the will wz=.
provides that as to this building the appellants are Ty perean
trustees for George’s children exclusively, I do not see J.
how it could ever be possible for the respondent to

contend that the judgment she has obtained against

the appellants, as trustees, is against them as trustees

of the whole estate. However, all difficulty on this

point will be set at rest by our ordering, as the whole

record is before us (1), that to the judgment againstthe
appellants as trustees, be added the words: “as trus-

tees for the benefit of the children of George Davies
Ferrier.” That is the judgment which the Superior

Court must have intended to give, and which the

learned Chief Justice of the Court of Queen’s Bench
evidently also took it for granted had been rendered

on this issue by the Superior Court.

The next question that arises on this part of the case,
is as to the liability of the owners of this building for
the damages arising from the accident in question. On
this point there is no difficulty that I can see. The
respondent’s right to recover is plain. The accident
was due to a want of repairs, or a vice de construction,
or perhaps both, and that is conclusive as to the owners’
liability. Art. 1055 C. C.; 2 Sourdat no. 1169.

The case is just the same as if Byrne had been killed
by a stone falling from the wall of the house, or by the
crumbling of the wall itself.

The owner of property abutting on a highway is
under a positive duty to keep it from being a cause of
danger to the public by reason of any defect, either in
structure, repair or use and management, which reason-
able care can guard against. Demolombe des Contrats

(1) Secs. 63, 64 Sup. C. Act.
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1895 (1); Rancouwr v. Hunt (2); Laurent (8); Pollock on
Feamer Torts (4). And he is responsible for all the damages
Tagoay. Which may result from uny neglect of that duty.

NIER. The owners here might also, perhaps, be held liable
Taschereay Under the rule respondeat superior, contained in art. -

J. 1054 of the Civil Code. Laurent (5); Sérandat v.

T Suisse (6); Morlera v. Roques (7); Ville de la Tour

du Pin v. Collomb (8) ; Schumberger v. Sébastien (9);
Goulet v. Stafford (10). '

However, their liability under art. 1055 is so clear
that it is unnecessary to determine here whether they
would also fall, under the circumstances of the case,
under art. 1054. How far they are affected by a judg-
ment against the trustees does not arise in this case.
The qﬁestion has not been raised at the bar, and is not
passed upon by the courts below.

I would hold, then, that the condemnation agaihst
the appellants qud trustees, or héritiers fiduciaires, for
Greorge’s children is unimpeachable: Arts. 869, 981a, et
seq. C.C.; Montvalon des Succession (11); Laurent (12);
Succession of Franklin (13).

It has not been impeached, however. The appellants
in their quality of trustees were not parties ito the
appeal tothe Court of Queen’s Bench, and they,in that
quality, are therefore not before this court whereto no
appeal lies but from the Court of Queen’s Bench. We
could not consequently, in any case, have interfered
with the judgment against them in that quality. It
stands as rendered by the Superior Court. The fact
that both parties assumed before us and in the Queen’s

(1) Vol 8no. 653. - (7) 8. V. 92-2-221.
@) Q. R.18.C. 74 (8) 8. V. 93-2-205.
(3) Vol. 20 nos. 640, 644. (9) 8. V. 93-2-215,
(4) 246, (10) 4 Legal News 357.
(5) Vol. 20 nos. 571, 573, 579, (11) Vol. 1 p. 242.
580, 533, 584, (12) Vol. 14 p. 440,

(6) L. R. 1 P. C. 152. (13) 7 La. An. 395.
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Bench that the trustees, as well as the appellants per-
sonally and as executors, were parties to the appeal
cannot give us jurisdiction. However, as the case was
fully argued on their part I deemed it better to satisfy
them that they had lost nothing by not joining in the
appeal, though my remarks on this part of the case
must, of course, remdin obiter dicta.

I will now consider the appeal of that part of the
judgment which holds the appellants liable for the con-
sequences of the accident in their quality of executors
of the will of the late James Ferrier generally. The
respondent on this branch of the case contends that
the whole corpus of the estate of the late James Ferrier
is liable for the damages accruing to her from the death
of her husband, and that her action is therefore rightly
directed against the appellants in their quality of ex-
ecutors. The court ¢ quo has maintained this conten-
tion. Thisjudgmentcannot,in my opinion, be supported.
The respondent’s action does not lie against the estate,
and did it lie against the estate it could not have been
brought against the executors alone. It is undoubtedly
true, as remarked by the learned Chief Justice of the
Court of Queen’s Bench, that the seisin of the executor
overrides the seisin of the legatee, whenever a conflict
arises between them. Archambault v. The Citizens' Ins.
Co.(1); Normandeau v. Mc Donnell (2). But it is only as a
depositary that the executor is seized (8). And his
possession is the possession of the legatee (4). Pothier,
Introd. a Cour d'Orleans (5); Pothier Donat & Test.
(6) ; Delvincourt (7) ; Laurent (8). * Pendant qu’'une
chose est en dépét” says Domat (9) ; ©le mafitre en con-

(1) 24 L.C.Jur. 293. ’ (6) Page 360-364.
(2) 30 L.C.Jur. 120. (7) Vol. 2 p. 373.
(3) Arts. 918-921 C.C. (8) Vol. 14 p. nos. 339, 350,351,
(4) See 2 Bourjor, page 375, 361, et seq.
par. XIV. (9) Lois civiles, liv. ler, titr. 7,

(6) Notes 1 etseq. sousart. 290. sec. 4, par. IV,
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1895  serve la possession, et son dépositaire posséde pour lui.
Faentzz  LThe executor represents the deceased it has been
TRbwAx- argued. That is so in a limited sense. But the acci-

yiEr.  dent in question has not been caused by the deceased
Taschereau J ames Ferrier; and the respondent’s claim is not one

J. that originated in the late James Ferrier's life time,
one which he left at his death, attached to his succes-
sion. And the executor does not represent the legatees.
Nor can he “ exercer les actions de la succession, et les
actions contre la succession, qui ne sont pas du chef
du testateur, ne peuvent pas non plus étre exercées
contre lui” Rouz v. Crochet (1); Chalupt v. Bernard (2);
Coin-Delisle (3); Domolombe Donation (4); Marcadé (5);
Dal. Rep. Suppl. vo. Dispositions (6). By-art. 919 of the
code it is enacted, it is true, that the executor may be
sued for whatever falls within the scope of his duties,
and it has been held in de Léry v. Campbell (7), and
. that class of cases, though that seems to be a contro-
vertible point, that as the payment of the testator’s
debts falls within the scope of his duties, he might be
sued for them (though a judgment against him does
not bind the heirs or universal legatees). But those
cases have no application ; this is not an action for a
debt or an obligation of the testator, or one which con-
cerns in any way the execution of the will. It is
against the executor, it has been argued for the re-
spondent, that third parties must look to for redress in
the event of their having any claim against the estate.
But this argument rests on a fallacy. It is petitio
principii. It assumes that the respondent has a claim
against the whole estate for an accident caused by the
negligence of those in charge of a house exclusively
bequeathed to George’s sons. But that is the very

(1) 8. V. 55,9, 424, (4) Vol. 5 no. 5.
(2) 8. V. 66, 2, 29. (5) Vol. 4. pp. 103 109.
(3) Donat. et Test. p. 486. . (6) No. 998,

(7) 16 L. C. R. 54.
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point to be determined, and which, in my view of the
question, must be determined adversely to the re-
spondent. Why the whole estate should be respon-
sible for her damages I entirely fail to see. If damages
had been caunsed to this.particular house, in 1890, it
has been further argued on her part, it is the execu-
tors, as such, who would have been entitled to sue to
recover the damages done to the estate, and reversing
the proposition, it must likewise be the executors who
are liable to be sued for damages caused to a third
party by something belonging to the estate, which was
used by them for its benefit.”” But here again the
respondent’s reasoning is faulty. If any damage had
been done to this house in 1890, it is not the whole
estate which would have suffered thereby, but only
George's representatives, the owners of the house. And
the damages claimed here by the respondent are not
“damages caused by something belonging to the estate
which was used by them for its benefit,” to quote the
respondent’s own words ; this house does not belong
to the estate, and it was not, in 1890, used by the
executors for the benefit of the estate. It belongs to
and is the legal possession of George's children, to
whom exclusively it has been bequeathed, and who
became seized with it as owners immediately at the
testator’s death. Arguendo, Woolrich v. Bank of Mon-
treal (1) ; Dall. Rep. Suppl. vo. Dispositions (2). There
has been no partage, it has been further said for the re-
spondent. But this building has not been bequeathed
par indivis, but directly and exclusively to George’s
children, whose ownership the appellants, as executors,
do not represent. Duplessi sur Cout. de ‘Paris (8);
Laurent (4).

(1) 28 L. C. Jur. 314. (3) Tome ler p. 592.
(2) No. 10006. . (4) Vol. 14 p. 323.

95

1895
FERRIER
.
TREPAN-
NIER.

Taschereaun



96 SUPREME COURT OF CANADA. [VOL. XXIV.

1895 A judgment -against an executor alone is, as to
FERRIER the legatees, res inter alios acta, and is not executory
Tr b ux. ogainst the estate, as held by this court in Lionais v.

vier.  The Molsons Bank (1). And an action against him
Tascherean Would not interrupt a prescription that has begun to

run in favour of the legatees.

It has been also said for the respondent that the
administration of the succession as to third parties
is indivisible, and that consequently a claim against
the estate is well brought against the executor. But
this again is unsound reasoning. First, she has no
claim against the estate, and secondly, an action upon
a clajm against the estate not arising from the de
cujus or the execution of the will, is not well brought
against the executor alone.

Then, in 1890, the appellants’ functions as executors
had lapsed, so far at least as concerns this building.
The administration of George’s share in their hands is
as distinct and separate from the administration of the
other shares, bequeathed by the late James Ferrier, as
if different persons were administrators of each of those
shares. This shows that it is as trustees that they
were in possession of this building and not as execu-
tors. Ifthe will had named one person executor, and
another person trustee, it is clearly the trustee who
would have been in possession of this building for
George’s children when the accident happened. And
if this accident had been caused by the building
bequeathed to the appellant, James Ferrier, personally,
the respondent, I am sure, would have instituted her
action against him personally, and not against him as
executor of the estate. Now, the building in question
in this case belongs to Greorge’s representatives, exclu-
sively, just as much as the building bequeathed to

(1) 10 Can. S.C.R. 526 ; 14 Laurent, nos. 361, 362,
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James Ferrier, the appellant, now belongs to him and 1895
not to the estate.  FERRIER

And by the express terms of the will itself, whether ., >
the appellants be considered as administrators under ws.
art. 921 of the civil code, or whether as trustees under myecnerean
art. 981la, their powers as executors had come to an
end when this accident happened. The will does cer-
tainly give them as executors the seizing of the real
estate as well as of the personal estate, but there is an
express limitation put upon this extension of their
powers by the testator : ““And the powers of my execu-
tors shall, so far as it is necessary for the fulfilment of
this my will, extend not only over all my personal, but
also over all my real estate,” says the will. Now, so
far as it was necessary for the execution of the will
the duties of the executors, as executors, had been all
fulfilled when this accident happened. They had duly
registered the will, with a certificate of the testator’s
death, as required by art. 2098 of the code, and their
functions were effete. Guichard v. Laneuville (1). If the
respondent’s contention were to prevail the appellants.
would never be trustees or would never have posses-
sion of this building as trustees. They would con-
tinue to be merely executors, and in possession
merely in that quality, up to the time when George’s
children will all be of age. Now that cannot
be: the will says the contrary. The appellants,
it is true, appear to have given leases of the house in
question in 1890, and since, in their quality of execu-
tors. But they were wrong in doing so. Though this
is of no consequence whatever, it is as trustees that
they should have been described in the leases.

Then, the respondent is now estopped from contend-
ing that it was as executors that the appellants were in
possession of this building in 1890. She has, on this.

(1) S.V. 59, 1, 411.-
7
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1895 record, npon the issue between herself and the appel-
Feenze lants qud trustees, a judgment which I have already
Tripay. commented upon, declaring them to have been in pos-

mEr.  session qud trustees. The direct and necessary result

Taschereau O that judgment is that they were not in possession
qud executors. This, it seems {o me, is conclusive
against her on this part of the case. She cannot be
allowed to take such incompatible positions.

However, this is quite immaterial in my view of the
question. Assuming that it was as executors that they
were in possession in 1890, and that it is now open to
the respondent to so contend, her action, in my opinion,
does not lie against them in that quality so as to bind
the estate.

My conclusions, therefore, on this part of the appeal,
are: 1st. It is res judicata against the respondent upon
this record, that it is not as executors that the appel-
lants, were at the time of this accident, in possession of
the building in question. )

2nd. Even if the executors had been in possession
the corpus of the estate is not liable for the respondent’s
-damages. .

3rd. Even if the executors had been in possession,
and assuming that the whole estate might be liable,
‘this action does not lie against the executors alone.

The appeal by the executors should therefore be
-allowed, and the action, as to them, dismissed.

I now come to the consideration of the action as
-against the appellants personally.

Neither the Superior Court nor the Court of Queen’s
Bench seem to have passed on this issue. Although by
the judgment the condemnation would seem to be
-against the appellants qud executors and trustees only,
yet the action as to them, personally, is not dismissed.
How that happened there is nothing in the record to
show. It seems impossible to attribute it to anything
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else than to an oversight, for which, undoubtedly, the
parties themselves are mainly responsible. I would
not feel justified in presuming that they, on one side or
the other, have paid more attention to the case in the
courts below than they have in this court. That
there is, on the record, such an issue between the ap-
pellants and the respondent personally is unquestion-
able. The writ summons them personally, in no
ambiguous terms. The respondent, by her declaration,
“ge plaint des défendeurs tels que désignés au dit bref.”
She then charges them with the negligence that caused
the accident. The conclusions, I notice, are not in
clear terms against them personally, but they cannot
but be taken, when read with the preceding allega-
tions, as conclusions against all the parties described
in the writ of summons. And they have so been taken
by the appellants themselves. They appeared and
pleaded jointly as summoned, that is to say personally
as well as in their quality of executors and in their
-quality of trustees. .

By the general issue they allege.that they are not
indebted either personally or in their quality of ex-
ecutors and trustees. By a second plea they allege
that they were not personally in possession of the
building in question when this accident happened,
or in any way personally responsible for the said
building or the said accident, and that they could in
no case be held responsible for ii, or in any way be
held personally responsible for this accident.

And that the case was treated all along, on both
sides, as involving the appellants’ personal liability,
further appears, if more were necessary, at the trial,
when James Ferrier, one of the appellants, was called
as a witness on behalfof the defence. The respondent,
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immediately upon the said James Ferrier being sworn,

.objected to his examination, “inasmuch as he wasone
7%

A
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1895 . of the defendants, the issue being common to all the
Fennier defendants.”” Then the appeal to the Queen’s Bench
TRI;;’.AN- was taken, as appears by the inscription itself, by the

vier.  defendants “ personally for any rights they may have.”

Taschereau L Rese last words are not in the writ of summons, but
J. they may be treated as ez abundanti cauteld ; they are
— meaningless ; any party to a case appears to defend
any rights he may have. It is evident that they con-
sidered the action still pending against them, for if
the judgment of the Superior Court had put them per-
sonally out of the case they would not have had to

appear as appellants in the Queen’s Bench.

After joining issue with the respondent in the Su-
perior Court, after going to trial on that issue, after
having been parties to the appeal in the Court of
Queen’s Bench, the appellants cannot but be yet con-
sidered, for all intents and purposes, as parties to the
case in their individual capacity. They were in the
case by the writ of summons, and they have never
since ceased to be parties to it, either by a judgment
or by any act of procedure that I can see on the record,
either here or in the court below. They are therefore
parties to this appeal. So that we have to consider
this issue, and render upon it the judgment that, in
our opinion, the court below should have given.

Now, are the appellants personally liable for the
damages resulting to the respondent from the said
accident ? To this question there is, to my mind, room
for but one answer. They are the parties primarily
liable ; they are the guilty parties in the first degree;
they are the parties responsible above and before any
-others (1). It is their personal fault and negligence
which is the immediate cause of this accident. They
were, at the time, in actunal possession of this building;
it was under their exclusive control and superintend-
ence, whether as trustees or executors, as depositaires

(1) Art. 1063 C.C.
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or sequestrators, or in any other fiduciary capacity 1895
whatever, does not make the least difference, or lessen Ferarer
in any way their own personal liability for tortious . »
negligence whereby a third party suffered damages. NIER.
Culpa tenet suos auctores. They are tort-feasors. It mscherean
was their duty to keep this building in repair, and it 7
is to a breach of that duty that Patrick Byrne’s death T
is due. Aubry & Rau (1) ; Addison on Torts (2) ; Sher-
man & Redfield on Negligence (8); Beven on Negli-
gence (4); Roberts v. Mitchell (5). ‘
In a case of this kind there may sometimes be a
doubt as to the liability of the cestui que trust, or the
principal, but upon the liability of the wrongdoer
himself there is no room for controversy. He cannot
use his fiduciary quality as a shield, and claim im-
munity because he was in possession in the name of
others. Pollock on Torts (6).
This fundamental principle of what Demolombe calls
“la persommalité de la peine,” (7) governs as to third
parties, all mandataries, trustees, depositaries, or
bailees, of whatever species, and therefore rules this
case; for, under the express provision of art.891a of
the code, it is as depositaries or sequestrators that the
appellants, at the time of this accident, were in pos-
session of this building. The following authorifies
have therefore their full application. Beauguillot v.
Caillemer (8) : .

Le gérant d’une propriété peut 8tre condamné personnellement &
des dommages interéts, & raison d’un fait commis par lui en sa qualité,
lorsque ce fait a le caractére de délit ou quasi-délit; en ce cas le gérant
ne peut opposer l'exception de mandat. (

- (1) Vol. 4 p. 767. (5) 21 Ont. App. R. 433.

(2) P. 393. (6) P. 67.
(3) Pars. 113, 115. (7) Des Contrats Vol. 8 mnos.
(4) Pp. 369, 434, 451, 845. 558, 634, 635.

(8) 8.V. 33,1, 321
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A driver by his negligence caused an accident. He
and his master were condemned solidairement. L'Etat
v. Berthet (1).

Dans tous les cas, il va de soi que le mandataire est personnellement
responsable envers les tiers de délit ou quasi-délits qu’il a commis
dans Jaccomplissement du mandat (2).

Celui qui a commis un délit ou quasi-délit, n’est pas recevable &
soutenir pour échapper & toute responsabilité qu’il n’a agi que par
les ordres ou pour le compte d’autrui (3).

Gruillovard, Mandat (4); Hood v. Stewart (5); Camp
v. Church of St. Louis (6). Mer v. Broussais (7).

La régle que le mandataire représente le mandant & 1’égard des tiers,
n’est pas applicable en cas de quasi-délits, le mandataire est alors tenu
de réparer le dommage qu’il a causé par sa faute.

L’exécuteur festamentaire est un mandataire, et comme tel, passible
des dommages causés par sa négligence.

Gertran v. Dehaulme (8); Perignon v. Syndic dw
chemin de fer de Gisors (9).

Le mandant peut suivant les circonstances étre déclaré responsable
du quasi-délit commis par son mandataire, dans lexercice de son
mandat. Mais sa responsabilité ne fait point obstacle & celle du man-
dataire, qui, en prenant part au quasi-délit, encourt les conséquences
du fait illicite auquel il a participé.

As to the findings of fact of the Superior Court, con-
curred in as they have been by the Court of Queen’s
Bench, the appellants cannot expect us to reverse. We
could not do so without disregarding a well settled
jurisprudence as to appeals on questions of fact. More-
over the evidence, though not all one way, is in my
opinion very strong against the appellants, so much so
that it would, to my mind, have justified an indictment
formanslaughter. An action as this one, in the express
terms of art. 1056 of the code under which it is brought,
does not prejudice the criminal proceedings to which

(1) Dal. 71, 3, 23. (5) 2 La. An. 219.
(2) Dal. 84, 2,123, (6) 7 La. An. 321.
(3) Sourdat, Vol. 2 no. 908. (7) Dal. 90,1, 151,

(4) No. 200 ; 20 Laurent, Vol. (8) Dal 55, 1, 371.
2 nos. 449, 621, 622. (9) Dal. 90, 1, 243.
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the parties may be subject. Neither can the appellants 1895
expect us to interfere upon the amount of damages Fgrarer
and they rightly refrained from pressing this part of TRbeax
. REPAN-
their appeal. ) NIER.

We could not very well hold that the courts below Taschereat:
erred in estimating the loss of a husband at $4.000, J.
when we ourselves have estimated at $8,000 the loss
of a finger. Glingras v. Desilets (1).

The result is 1st, that the appeal of the defendants
in their quality of executors is allowed, and the action
dismissed as against them in that quality; no costs.
2nd. As to the action against the appellants in their
quality of trustees, there being no appeal on that issue,
the judgment of the Superior Court stands as rendered

. for $4,000 and interest from May 27th, 1898, and costs
in Superior Court distraits, and with the addition of
the words after as trustees: ‘for the benefit of the
children of Greorge Davies Ferrier.”

As to the action against them personally, judgment
will be entered for $4,000 and interest from May 27 th,
1893,.date of judgment in the Superior Court, with
costs, in the Superior Court distraits. Each party
paying his costs of the appeals in the Queen’s Bench
and in this court; appeal allowed; no costs. The

judgment will therefore thus end :

Condamne les défendeurs tant personnellement qu’en leur qualité
d’béritiers fiduciaires (trustees) pour le bénéfice des enfants de George
Davies Ferrier, b payer & la demanderesse la somme de $4,000 avec
intérét du 27 mai 1893, et les dépens de la Cour Supérieure distraits

Et sur 'issue entre la demanderesse et les défendeurs en leur gualité
d’exéeuteurs testamentaives, met les parties hors de cour. Chaque
personne paiera ses frais sur le présent appel, ainsi que sur I’appel
devant la cour du Bane de la Reine.

GwYNNE, SEDGEWICK and KiNg JJ. concurred.

Appeal allowed withoul costs.
Solicitors for appellants : Taylor & Buchan.
Solicitors for respondent: Saint Pierre & Pelissier.

(1) Cass. Dig. 2 ed. 212.
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WILLIAM ANGUS AND FRANK '
B. HOWARD (DEFENDANTS) ........ % APPELLANTS;

AND

THE UNION GAS AND OILSTOVE

CO. (PLAINTIFFS)ucsurereereerreennns g RESPONDENTS.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Putent of invention—DBusiness agreement to manufucture under—Letter of
guarantee—Failure of scheme—Liability of guarantor.

The chief object of an agreenient between A. and B. was the profitable
manufacture and sale of wares under a patent of invention issued
to A., and in consideration of advances by B. to an amount not
exceeding $6,000, C. by a letter of guarantee “agreed to become-a
surety to B. for the repayment of the $6,000 within 12 months
from the date of the agreement if it should transpire that, for the
reasons incorporated in said agreement, it should not be carried
out.” On an action brought by B. against, C. for $6,000 it was
proved at the trial that the manufacturing scheme broke down
through defects of the invention.

Held afirming the judgment of the court below, that C. was liable
for the amount guaranteed by his letter,

APPEAL from a judgment of the Court of Queen’s
Bench for the province of Quebec, confirming a judg-
ment of the Superior Court under which judgment the
appellant William Angus was condemned to pay a
sum of $6,000 jointly with the appellant Frank B.
Howard, and the appellant Frank B. Howard con-
demned for the further sum of $2,264, and interest,
individually. -

The causes of action as set up in the declaration, and
the pleas, are fully stated in the judgments hereinafter
given.

*PrESENT :——Sir Henry Strong C.J., and Taschereau, Gwynne,
Sedgewick and King JJ.
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Martin and Gilman for appellants. ‘ 1895
Greenshields Q C. for respondent. Aveus
’ | T"I;i.E
Targ CHIEF JUSTICE~—I am of opinion that this Uf;‘]’)no(ffs
appeal must be dismissed with costs. Srove Co.
Taschereau

TASCHEREAU J.—The respondents, a New York com-
pany, the plaintiffs in this case, claim from the appel-
lants, Angus & Howard, a sum of $8,864 upon the fol-
lowing state of facts. Howard, on the 18th of April,
1889, being the owner of a United States patent for
improvements in apparatus for manufacturing holiow
ware from pulp, entered into an agreement with the
.company,. respondent, by which he agreed to assign
and execute to the company an exclusive license to
manufacture and sell in the United States cans for

holding kerosene oil under the said patent. This
* agreement, which is contained in a writing sous seing
privé, is a clumsily drawn document, and one that re-
quires a close examination before being perfectly under-
stood. However, the parties themselves do not sub-
stantially differ about the conditions of their contract.
The controversy is as to what happened subsequently
and as to the legal result of the failure of what I may
term their joint enterprise.

Howard, by a separate instrument of the same date,
duly executed a license or transfer of his patent to the
company, as he had agreed to do, but the company
claim that this patent was worthless, and that a mer-
chantable and useful can for holding kerosene oil could
‘not be manufactured under it, as he had covenanted to
do; that the article he manufactured was worthless
and rejected by the trade ; that Howard, undera subse-
quent agreement, dated the 24th April, 1889, was obliged
to refund to the company the sums they advanced to
‘him at different times, amounting to $18,000, of which

et
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$8,864 are due; that Angus, the other defendant, agreed

on the 24th April, to become surety to the company

for the repayment of those advances up to $6,000.
The defendants pleaded separately, alleging that

Srove Co, Howard had duly fulfilled all his part of the agreement,

|
Taschereau

and that, if the article manufactured is worthless, he
is not responsible for it. It results from the evidence,
as found by the Superior Court and the Courtof Appeal,
that the company’s allegations of fact are fully borne
out. It would be useless for me here to give the details
of an enquéte, a great part of which is itself utterly use-
less. Of the one hundred and twelve documents filed
and the nineteen witnesses examined, more than half
might well have been left out. One fact is clear. It
is that the cans manufactured by Howard are altogether
unsalable, and why he should not refund to the com-
pany the advances they made to him under their
agreement is what he has, to my mind, altogether
failed to establish.

The company has certainly disbursed these sums, and
has as certainly received no consideration whatever
for them. The judgment in their favour against
Howard for $8,864 is, in my opinion, unassailable.

As to Angus, he was not Howard’s partner in this
matter, as found in the court below, and consequently
the judgment against him can only be, as it is, for the
amount of his guarantee, $6,000.

It was argued by the appellants that the respond-
ents should have exercised the option given them
under the contract, to have taken out a license for the
manufacture of other pulp ware goods, under other
patents owned by Howard, and that, had they done so,
they might have saved the loss that they are now seek-
ing to recover. This point, however, is not in any way
raised by the pleadings, and cannot avail the appellants.
The respondents would perhaps have been able to
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prove that these other patents were as valueless as the 1895
one in question, had they had the opportunity. The Aweus
appellants’ contention that the judgment of the Su- Tog
perior Court does not set aside the contract, as prayed Usiox Gas
for by the declaration, though founded in fact, does not S;ﬁ,“I,’EOé‘(;_
help them in law. If any one can complain that the Taschareats
judgment does not grant all the relief demanded by the
declaration it is not the appellants. They also argued
that, under this judgment, the company will get back
their money, and still retain Howard’s patent for the .
whole of the United States. Here again, there is no
issue of the kind raised by the pleadings. Had the
appellants asked for it the company would undoubt-
edly have filed immediately a re-transfer of the patent.
The appellants are entitled to it, however, and an order
will be added to the judgment, if desired, that the
. patent is to be re-transferred to them, and all the com-
pany’s rights to it under the agreement in question
put an end to, said re-transfer, however, to operate
and have effect only upon payment of the amount of

the judgment.

GwYNNE and SEDGEWICK JJ. concurred.

Kine J.—This is an appeal from a judgment of the
Queen’s Bench of Quebec, afirming a judgment of Mr.
Justice Mathieu condemning the appellants, inter alia,.
to pay to the respondents the sum of $6,000, with in-
terest from 13th May, 1891.

On 18th April, 1889, an agreement was entered into
between the company and Howard, by which Howard
agreed to execute an exclusive license to the company
(subject to conditions of agreement) to manufacture and
sell in the United States cans for holding kerosene oil.
‘to replace those then sold in the market, which were
made from glass, tin and othet materials, also all arti-
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1895  cles then manufactured by the company that could be
Axaus made from pulp under a patent owned by Howard.

n, ~ Howard also agreed to do all acts, to the best of his
UsioN Gas ability, necessary to maintain and protect the validity
SAngEOéE of the patent, to furnish drawings and specifications

KQJ. necessary to build and erect machinery and fixtures for
—  the manufacturing of said articles, to give his time and
all necessary information for the building and erecting
and starting of said machinery and fixtures free of
charge, upon expenses paid. to discount drafts in cer-
tain banks, and fo grant to the company a new license
to manufacture and sell in the United States some other
lines of goods that could be manufactured from pulp
under his patents, in case it should be found that
within two months from the company receiving cans
then being made by the Howard Pulp Co., that the

trade would not accept and buy them.

The company, on their part, agreed to proceed with
due diligence to build and erect buildings, machinery
and fixtures necessary and suitable to manufacture at
least 1,500 one gallon oil cans (or its equivalent in
large cans) per day and thereafter to manufacture all
the said cans or goods that could be sold in the United
States at a fair business profit, provided that the trade
accept and buy the cans then being made for the com-
pany by the Howard Pulp Ware Company.

There were other agreements by the company,
relating to the mode of making up accounts, keeping
books, opening the factories to Howard, &c., and for
the manufacturing near Chicago if a larger profit could
be realized.

Then there follows this agreement :

Said party of second part further agrees to advance from time to
time in amounts as may be needed by said party of first part, any
amounts, the total of which shall not exceed $6,000 by accepting time
drafts drawn by said party of st part on said party of 2nd part, and
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by accepting renewal time drafts drawn, &c., from time to time as may 1895
be needed to carry said advance of $6,000 or any part thereof until such

An
time as the profit accruing to the party of the first part under this IS s
agreement shall be sufficient to pay said drafts. TaE

UnIoN GaAS
It was also agreed that Howard’s share of the net axp Omw

profits should be retained by the company and applied Srova Co.
to the payment of the advance and remewal drafts King J.
until same are paid in full. —
By another agreement of same date referring to that
already mentioned it was agreed that in ¢ase *“ Angus
will not sign an agreement to repay the company any
amount that may be advanced Howard (under said
agreement) within 12 months from this date, then the
said agreement shall be null and void and a new agree-
ment shall be entered into between Howard and the
company.”
On the 24th April, 1889, Howard addressed to the
company a letter saying:
I hereby agree that if -from the cause set forth in my agreement
with you, dated April 18th, 1889, it should océur that you were unable
to carry out your part of said agreement, that then, and in such case I
will repay you on or before the 18th day of April, 1890, the total

amount that you may have advanced to me under said: agreement of
18th April, 1889.

It is understood that this agreement shall form a part of said agree-
ment of 18th April, 1889,

On the same day, viz., April 24th, 1889, Angus signed
the following guarantee :

‘Whereas F. B, Howard has entered into an agreement dated April
18th, 1889, with Union Gas and Oil Stove Company of New York, for the
manufacture and sale of articles from pulp under Howard’s Patent by
the conditions of said agreement Howard is to obtain from said com-
pany an advance loan up to the amount of $6,000 by his drafts on
them on time. The undersigned being fully aware of all the con-
ditions of the agreement between the said Howard and the company
above referred to, hereby agrees to becomesurety to the said company
for the repayment of said drafts within 12 months from date of said
agreement, in case it should transpire that if (sic) from the reasons
incorporated in said agreement, it should not be carried out.

(Signed) WM. ANGUS.
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The advance of $6,000 was duly made by drafts
which after certain renewals the company were obliged
to pay.- .

The cans made for the company by the Howard
Pulp Ware Company were supplied to the respondent
company between the date of the agreement and
August of the same year, and were sold by the com-
pany to their customers, wholesale jobbers, by whom
they were sold to the retail dealer, through whom they
got into the hands of the consumers. Presently large
numbers of them came back to the respondent com-
pany, being returned by the buyers who found that
they would not hold oil. In the process of making
them the pulp can was subjected to an indurating or
hardening process by a coating of oxydized linseed oil. .
But it was found that after a while the kerosene oil
stored in them found its way through the indurated
surface and soaking into the pulpy substance destroyed
their efficiency. The consequence was that the goods
were thrown back upon the hands of the company
and became worthless. Inthe meantime the company
having proceeded to build and having built and filled
a factory for the manufacture of the cans in Connecti-
cut, and having manufactured a large number of the
cans found themselves with a useless factory and use-
less stock on their hands. The evidence clearly shows
that the venture was a business failure entirely through
the inutility of Howard’s patent for the induration of
pulp oil cans.

The want of mercantile value in the oil cans manu-
factured under Howard’s patent and license disabled
the company in a mercantile sense from carrying out
their undertaking to manufacture and sell the goods,
and this is from “a cause set forth in the agreement”
within the meaning of those words as used in Howard’s
letter to the company of April 24th, 1889. Consequently
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under the terms of that letter Howard became bound 1895
to repay to the company on or before 18th April, 1890, Ancus
the total amount advanced to him under the agreement 7
of 18th April, 1889. The amount so advanced to Uxrox Gas
Howard exceeded the $6,000 named in the agreement. SﬁEEOéIa_
It was in fact $8,000 and upwards and for that sum he K@J.
is indebted to the company and liable to maketo them ——
payment in accordance with the terms of his letter.

Then as to the guarantee of Angus. It recites the
fact of the agreement of April 18th, 1889, for the manu-
facture and sale of articles made from pulp under
Howard's patent, and Angus, having knowledge of all
the conditions of the agreement ‘“agrees to become
surety to the said company for the repayment of said
drafts within 12 months from date of said agreement
in case it should transpire that (if) from the reasons
incorporated in said agreement it should not be carried
out.” ) ’

‘Was the agreement not “ carried out,” and if so, was
this “ from the reasons incorporated in it 2 ”

What was the contemplated failure of the agree-
ment ? and what were the reasons incorporated in the
agreement as being likely to cause the contemplated
failure to carry out the agreement. Manifestly the
profitable manufacture and sale of the wares was the
chief object of the agreement. It was through this that
both parties sought the business advantage they con-
templated, and it was through this that Howard was
able to obtain the advance, and that the company
was willing to make the advance, relying upon
Howard's share of the profits as a further security.

The contingency of the cans not being acceptable to
the trade was in terms expressed, and is made the snb-
ject of certain stipulations. I think therefore that the
only thing intended by the clause referred toin Angus’s
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guarantee was a possible failure to manufacture and
sell the wares by reason of the trade not taking to them.
The object of the guarantee apparently was to pro-

Ux1oN Gas tect the company in case the manufacturing scheme

AND O1n

Srove Co. Proke down from the inutility of Howard’s patent or

King J.

invention.

This result has happened, and therefore Angus as
surety is bound to indemnify the company against the
advance.

It was argued that under clause 13 the only recourse
of the company was to apply for another license to
manufacture other pulp goods under Howard’s patent.
But this clause is one giving an option to the company
and binding Howard to performance if the option is
exercised, but it in no way deprives the company of
the right to repayment of the advance. ,

Then it was argued that under clause 20-the debt
was to be paid out of a fund viz., the profits. The
answer is twofold. 1st, that the fund is not made in
exclusion of personal liability and responsibility, but
is an additional security, and 2ndly, if the fund is pre-
vented from being formed by reason of Howard’s patent
turning out worthless, for the purpose intended, it is
not for him or his surety to say that the fund is the
only way through which the advance is to be repaid.
Then it is said that as within two months next after
the company received the cans from the Howard Co.,
the cans had been purchased and had not been returned,
therefore the plaintiff could not insist upon the
guarantee. But the 20th clause only seems to apply
to the exercise of the option referred to.

Upon a broad and useful reading of the agreement
I think that the facts of the case as proved and as found
by the court below are within its terms and that “ from
the reasons incorporated in the agreement it was not
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carried out.” The scheme of manufacturing failed 1895

\aad

through the defects of Howard’s invention. ANaTs
I therefore think that the company are entitled to -
recover. UnioN Gas
AND O1L

Appeal dismissed with costs.  STove Co.

Solicitors for the appellants: Girouard, Foster, Mar- Ki“_g_J'
tin & Girouard.

Solicitors for respondent : Greenshields & Greenshields.
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JOHN DE KUYPER & SON (PrLAIN- E APPELLANTS ;

TIFFS).ueers S P
AND
VAN DULKEN, WEILAND & CO.
(DEFENDANTS)eveeenerns s g RESPONDENTS.

—_————

VAN DULKEN WEILAND & Co. } APPELLANTS

(DEFENDANTb) ..........................
AND
Tt o i SOR Tann ] Raseonvens

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Trade mark—Jurisdiction of cowrt to vestrain infringement—Effect of—
Rectification of register.

In the certificate of registration the plaintiffs’ trade mark was described
as consisting of ¢ the representation of an anchor, with the letters
¢J. D.K. & Z. or the words ‘John DeKuyper & Son, Rotterdam,
& Co.” as per the annexed drawings and application,” In the
application the trade mark was claimed to consist of a device or
representation of an anchor inclined from right to left in combina-
tion with the letters “ J.D.K. & Z.” or the words “ John DeKuyper
&c., Rotterdam,” which, it was stated, might be branded or
stamped upon barrels, kegs, cases, boxes, capsules, casks, labels
and other packages containing geneva sold by plaintiffs. It was
also stated in the application that omn bottles was to be affixed a
printed label, a copy or facsimile of which was attached to the
application, but there was no express claim of the label itself as a
trade-mark., This label was white and in the shape of a heart
with an ornamental border of the same shape, and on the label
was printed the device or representation of the anchor with the
letters “J. D. K. & Z.”” and the words “John De Kuyper & Son,
Rotterdam,” and also the words “Cenuine Hollands Geneva ”’
which it was admitted were common to the trade.

*PrESENT :—Sir Henry Strong C.J., and Tascherean, Gwynne, Sedge-
wick and King JJ,



VOL. XXIV.] SUPREME COURT OF CANADA.

The defendants’ trade mark was, in the certificate of registration,
described as consisting of an eagle having at the feet “V.D. W. &
Co.” above the eagle being written the words * Finest Hollands
Geneva ;*’ on each side are the two faces of a medal, underneath on
a seroll the name of the firm “ Van Dulken Weiland & Co.”” and
the word “ Schiedam,” and lastly at the bottom the two faces ofa
third medal, the whole on a label in the shape of a heart (le tout
sur une étiquette en forme de ceur). The colour of the label
was white.

Held, affirming the judgment of the Exchequer Court, that the label
did not form an essential feature of the plaintiffs’ trade mark as
registered buf that,in view of the plaintiffs’ prior use of the white
heart-shaped label in Canada, the defendants had no exclusive
right to the use of the said label, and that the entry of registra-
tion of their trade mark should be so rectified as to make it clear
that the heart shaped label formed no part of such trade mark,
Taschereau and Gwynne JJ. dissenting on the ground that the
white heart shaped label with the scroll and its constituents was
the trade mark which was protected by registration and that the
defendants’ trade mark was an infringement of such trade mark,

APPEALS from a decision of the Exchequer Court of
Canada (1) by John'De Kuyper & Son, the plaintiffs in
the action, and by Van Dulken, Weiland & Company,
the defendants. '

The action was begun in the Exchequer Court by
statement of claim, on 19th January, 1892, after the
coming into force of the Acts chaptered 26 and 35 of
the Parliament of Canada, passed in 1891.

The plaintiffs complain in their action that the
defendants’ registered trade mark is an infringement
and an imitation of that of the plaintiffs, and that the
registration of the defendants’ trade mark was impro-
. vidently allowed to be made, and they ask for a
declaration and judgment accordingly, as well as for
the cancellation of defendants’ trade mark and for an
injunction and for damages, and also for a declaration
of ownership in favour of plaintiffs, apart from the
registered ftitle.

The pleadings are fully stated in the report of the
case in the Exchequer Court Reports (1.)

(1) 4 Ex. C. R. 7L
814 _
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1894 In 1875 plaintiffs applied for the registration of their
DeKuvesr trade mark under the Act then in force, viz., the Trade
vay Mark Act of 1868.
Duwrex.  The application was as follows :(—

vax  To the Minister of Agriculture,

v,
DULKEN Ottawa.

DETER' Sir,—I, John De Kuyper for and on behalf of the
firm of John De Kuyper & Son, carrying on business
as distillers in Rotterdam, Kingdom of the Nether-
lands, hereby furnish a duplicate copy of atrade-mark,
which I verily believe is the property of our firm on
account of having been the first to make use of the
same.

The said trade-mark counsists of a device or repre-
sentation of: .
On the casks containing our Geneva
is marked near or under bung,
hot iron brand

J. D K. &Z. N
and on one head
is painted in black letters

z

< 0,

s& K

ROTTERDAM.

On the cases and boxes on the fore-side right hand
is painted, in white letters,
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. 1894
@ﬂGYPER 4 DEI\{'I?;PER
& ¥y v
@é &O D VAN
®© > LR
Vaxn
and amid at the foot, in an unpainted spot, in hot iron DULREN
brand DEKUYPER.
J.D. X & Z

! 3
i

wOn"the bottles is affixed a printed label,

and the corks green waxed and sealed with the seal

@KUYPER

Y Ay,
S b,
S L

J.D. K. & Z.

A
JIN
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1694 The whole or any part thereof forming our trade-
ADEE{}?PER mark. The said device may be branded or stamped upon
vy  Darrels, kegs, cases, boxes, capsules, corks, labels and
Duikey. other packages containing Geneva sold by us, and I
Vay hereby request the said trade-mark to be registered
Durkex jn accordance with the law.
DxKuieer, In testimony thereof I have signed in the presence
—  of the two undersigned witnesses at the place and date

hereunder mentioned.
‘Witnesses :

(Sgd.) Charles De Kuyper. | (Sgd.) -
“  Jacob Van der Plas. % JOHN DE KUYPER.

RoTTERDAM, 3rd March, 1875.

The trade mark was duly registered and the Minister
through his deputy forwarded to plaintiffs the follow-
ing certificate of registration :—

This is to certify that the trade-mark which consists
of the representation of an anchor with the letters
J.D.K.&Z or the words John de Kuyper, Rotterdam,
&c., &c., as per the annexed drawings and application
has been registered in

“The Trade Mark Register No. 4, Folio 666,”
in accordance with the “Trade-Mark and Design Act

of 1868.” By John de Kuyper, one, and on behalf of
the firm

JOHN DE KUYPER & SON,
- of Rotterdam, Kingdom of the \Tetherlands, on the
21st day of April, 1875.

Department of Agriculture, , '
Ottawa, Canada, this 21st ; (Sgd.) J. C. TACHE,
day of April, A.D. 1875. Deputy Min. of Agr.
The defendants applied for registration of their trade-

mark, under the Act of 1879, as follows:
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Au Ministre de I'Agriculture, 1894
Branche des marques de Commerce et des droits pgKuyper
d’ Auteurs, v,
Vax
Ottawa. DuLkEN,

Je, Damase Masson, de la Cité de Montreal, Comté Vax
d’Hochelage, un des représentants au Canada de la DEZT‘EN
maison Van Dulken Weiland & Co. de Rotterdam, DEKvyeEs.
Hollande, et autorisé par eux, transmets ci-joints copies ~
en double d’une Marque de Commerce Spéciale (con-
formément aux clauses 9 et 10 de I’Acte des Marques de
Commerce et des Dessing de Fabrique de 1879) dont je
réclame la propriété parce que je crois sincérement
qu’ils en sont les véritables propriétaires.

Cette marque de Commerce Spéciale consiste en un
Aigle ayant 3 ses pieds VD W. & Co. au-dessus de
I'aigle sont écrits les mots *“ Finest Hollands Geneva;”
de chaque cdté sont les deux faces d'une médaille; en
dessous sur une guirlande le nom de le maison “ Van
Dulken, Weiland & Co.” puis le mot “Schiedam ” et
enfin au bas les deux faces d'une troisiéme médaille.

Le tout sur une étiquette en forme de cceur.

Je demande par ces présents l'enrégistrement de cette
marque de commerce spéciale conformément & la loi.

J’inclus un Mandat de Poste No. 7852, montant de
la taxe de $25 requise par la clause 12 de ’Acte précité.

En foi de quoi j’ai signé en présence de deux témoins,
soussigné aux lieu et date ci-dessous mentionnés.

Montréal, 27 Mars, 1884. '

Témoins :

Sgé) L. P. PELLETIER. ,
o8 & % TRovnRE. |  (S86) D. MASSON,

Ottawa, Tth January, 1893. Attested,
J. LOWE,

Dep. of the Min. of Agr.
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This also was duly registered, and the following
certificate of registration forwarded to defendants :—
“ CANADA :

Les présentes sont & 'effet de certifier que la Marque
de Commerce (Spéciale) laquelle consiste en un aigle
ayant a ses pieds VD. W. & Co., au-dessus de l'aigle
sont écrits les mots ‘Finest Hollands Geneva’; de
chaque c6té sont les deux faces d'une médaille; en-
dessous, sur une guirlande, le nom de la maison ‘Van
Dulken Weiland & Co.,’ puis le mot ¢ Schiedam,’ et enfin
au bas les deux faces d'une troisiéme médaille, le tout
sur une étiquette en forme de ccur tel qu'il appert par
I'étiquette et la demande ci-contre.

A été enrégisté au ¢ Régistre des Marques de Com-
merce No 10, Folio, 2242 Conformément & ‘1’Acte
des Marques de Commerce et Dessins de Fabrique de
18'79,” par Van Dulken, Weiland & Co., de Rotterdam,
Hollande, ce 2éme jour d’avril A.D. 1884.

Ministére de ’Agriculture, (Branche des

Marques de ' Commerce et Droits d’Auteurs.

J. LOWE,
Deputy of the Minister of Agriculture.
Ottawa, Canada, ce Téme jour de janvier A.D. 1893.
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The Exchequer Court held that the heart-shaped 1894
label was not an essential part and feature of plaintiffs’ DrKyreer
registered trade mark, and that defendants were not ko
entitled to claim or to register a heart-shaped label as an Durraw.
essential feature of their trade mark (which the judg- v,y
ment declared they had done); and ordered that the DU’;KEN
registration of their trade mark should be varied by DeKuveee.
striking out therefrom the words “en formede ceeur”; =
and further ordered the defendants to pay the
general costs of the action and of the issue upon which

.the variation of defendants’ registration was directed;
but giving no other relief to the plaintiffs.

The plaintiffs appealed from the whole judgment,
and the defendants from that portion of it which di-
rects the registration of their trade mark to be amended,
and which orders them to pay the general costs of the
action ; and they also appealed from the judgment on
the question raised by the demurrer in the first in-
stance and again at the trial as to the jurisdiction of
the court and the insufficiency in law of the case us
alleged by the plaintiffs.

The two appeals were argued together.

Abbott Q.C., Campbell with him, for the plaintiffs.

We appeal from that part of the judgment of the
Exchequer Court which holds that the plaintiffs’
trade mark cannot be protected except so far as regis-
tered, and that all that was registered was the anchor
and the name of the firm ; and wa also claim that more
of the defendants’ label should have been cancelled.

In the first place, the most striking feature in the
whole device is the shape and arrangement. The
heart-shaped scroll is of itself unusual, whether upon
a label cut of that shape or not. Then the scroll-work,
it will be observed, is parallel to the cut border of the
label, and therefore accentuates its effect. In the second
place, the scroll work itself is constructed in a peculiar
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and ideptical way in the two labels, that is to say, it
consists of a similar alternation of one oval and two
round links. The next point of similarity is the way
in which in one case the words *“ Genuine Hollands,”
and in the other the words “Finest Hollands” are
placed in a curve in the upper portion of the label
in identical type and with a scroll beneath. Then the
printing of the word “ Geneva” is in similar type,
and the type itself is of an unusual character, that
is to say. whilst the letters are in black, there is a
line of shading drawn around the margin of each
letter at a certain distance from it, which un-
doubtedly has the effect of caiching the eye. Then
the name of the makers is affixed on a curved scroll
or ribbon similarly arranged and in the same position
in each label. In fact, all the constituent parts of the
labels occupy the same relative positions in each with
the result that the tout emsemble or general appear-
ance of the two labels constitutes a striking resemblance
with part differences in the details which would not
be noticed by an ordinary purchaser. To sum up, the
defendants’ label is of the same shape, the same colour,
the same size and the same general design as the
plaintiffs’ and contains similar words and devices,
which, though differing in detail, are combined in
such a manner as to give the same appearance.

An examination of the two labels will show the
marked similarity, not only in general effect but in
detailed work, between them.,

The statute authorized the plaintiffs to register a
label and in the present case they did actually preduce
a label.

The label is far more explicit than any descriptive
words. The actual drawings and written description,
however, to-day stand registered in the books of the
department, as appears by the evidence of the custo-



VOL. XX]1V.] SUPREME COURT OF CANADA. 128

dian of the original. This evidence is sufficient to  18%4
clear away the ambiguity of the deputy minister’s pgKuyezr
certificate relied on by the court below, if any there Vax
be, for if the minister register, as he was bound to do Durken.
under the statute, and as this certificate shows he did v,y
in this case, neither he nor his deputy, by limiting DULxEN
the form of the certificate, could take away the rights DsKoress,
of the parties. Nothing could give to any person
examining the books a better idea as to what the plain-
tiffs’ label really was than the label itself, and this
was actually attached to and formed part of the
description and is the best drawing possible. It is
therefore erroneous to say that the certificate limits
them to their name or initials and the anchor, or that
they have accepted any such limitation, if by accept-
ance is meant that ithey have acquiesced and are in
some way estopped now from rejecting it. See Fouillet
on trade marks, No. 37 (1).

Further, upon a strict application of the rules of
pleading as enforced under the Judicature Acts, which
are the rules in force in the Exchequer Court, the
issue raised by the defendants did not go to the ques-
tion of the actual registration of the label, and it must
be held to be admitted that all they say is that we
are not entitled to the exclusive right of issuing this
white heart shaped label.

Under the circumstances, looking at both labels
which are in evidence, we cannot come to any other
conclusion than that any ordinary incautious person
would be deceived; that we are “an aggrieved per-
son” and entitled to contend that the defendants’ label
was wrongly on the register and that a judgment
should be entered ordering the cancellation of the
defendants’ trade mark (2).

(1) Pinto v. Badman 8 Cutler’s  (2) Edleston v. Vick 18 Jur. 7.
Pat. Cas. 181. Seizo v. Provezende 12 Jur. N.S. 215.
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1894 Powell v. Birmingham Vinegar Co. (1).

DzKovesn Ferguson Q.C. and Merrill for detendants.
vay = Our first point is that the heart-shaped label of the
DUikEN. plaintiffs was not registered, and that issue has been
Var  clearly raised by our defence. This point has been
DUF,‘}?EN found in our favour, but the court went further and
DzKuyrer.-held that under the Exchequer Amendment Act of
T 1891 our trade mark should be corrected, as the heart-
shape was in public and common use, and that part
of the judgment we object to by our appeal. The
jurisdiction of the Exchequer Court is confined to
causes of action arising out of registered trade marks
or with regard to trade marks which it is sought to

register or to amend the registration of.

Infringement or imitation by defendants of the
plaintiffs’ trade mark must, in order to create a cause
of action over which this court would have jurisdiction,
be an infringement or imitation of plaintiffs’ registered
trade mark. 'The only imitation or infringement in
reality complained of by the plaintiffs is the adoption
by the defendants of a heart-shaped label as part of
their registered trade mark and the use of it by them
in their business.

There is no statement by any witness that the plain-
tiffs were the owners, or were the first to use the
heart-shaped label. Nomember of plaintiffs’ firm gave
any evidence at all in the case; and the declaration
filed on their application to register their trade mark
does not state that they were the sole owners of the
right to use this shape of label as a trade mark, or as a
part thereof, or that they had first used it ; whilst, on
the other hand, there is ample evidence to show that
such a shaped label had been used by other manufac-
turers of gin for years, without question or objection
on plaintiffs’ part.

(1) [1894] A. C. 8. See also cases cited in 4 Ex. C. R. pp. 81-82.
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The court should not by implication or inferenmce 1894
read into the claim for, or record of the registration of, DEKUYPER
a trade mark elements or features not expressly claimed
in the application for registration as a part of the mark, Duixen.
or not expressly mentioned in the certificate of regis- vax
tration as being a part of the trade mark. DULKEN

There is not the slightest reference in the certificate DsKuress.
granted by the department to a label of any kind as ~
being a part of the trade mark. but the mark is referred
to as consisting of “ the representation of an anchor,”
with certain letters and words. The anchor is appar-
ently the essential and really the only distinctive de-
vice in the trade mark, the words or letters being
merely descriptive and used in connection with the
anchor, the only reference to a label being the same as
is made to stamping or branding, that is to indicate
how the trade mark may be put upon bottles to take
the place of branding or stamping in applying it to
other packages.

Apart. from the heart-shape of the label the plaintiffs
do not seriously pretend that the defendants’ registered
trade mark is an imitation or infringement in any re-
spect of the plaintiffs’ trade mark.

The learned counsel referred to R.8.C. ch. 68, sec.

19..

The judgment of the majority of the court, the Chief

Justice and Sedgewick and King JJ., was delivered

by :

Kina J.—This is an action in the Exchequer Court
to restrain defendants from infringing plaintifis’ trade
mark. Both parties residein Holland and are distillers
of gin. '

In 1875 plaintiffs applied for the registration of their
trade mark under the Act then in force (1).

(1) See page 116.
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In.1884 the defendants applied for registration of

DrKureer their trade-mark under the Act then.in force (1).

V.

DuikEN.

Vaxn
Duiken

‘What is in contest in this action is the label as used
by the respective parties upon the bottles containing
their gin.

The plaintiffs contend that their registered trade

DEK%YI’ER. mark, as applied to bottles, consists in a heart-shaped

King J.

label “upon which, around and parallel to the border
is printed a scroll, also heart-shaped, with at the top,
in the semi-circle at each side of the heart, the word
“ genuine” on the one side, and “ Hollands ™ on the
other, with a slight scroll underneath each word ;
across the top of the cenire of the label the word
“ Greneva,” in large letters, beneath which are the
anchor and letters as in the hot iron brand with a
flourish on each side of the anchor, and on the bottom
part of the centre of the label the words “John De
Kuyper & Son,” below which is the word “ Rotter-
dam,” and below that a leaf pattern.

They complain that defendants’ label is in its essen-
tial particulars the same as the said trade mark of
plaintiffs, and is an infringement on and an imitation of
the registered brands and trade marks of the plaintiffs,
and so resembles the same as to be likely or calculated
to deceive and to mislead the public, both by reason of
its shape and colour (white), and the scroll, garland
and words upon it, and its general appearance, and
because that the registration of it conflicts with the
registration of the brands and trade marks of plaintiffs,
and was made without sufficient cause.

The defendants deny that the plaintiffs are entitled
to the exclusive right to use aheart-shaped label either
by virtue of the registration of theirtrade mark or by
prior ownership, and allege' that heart-shaped labels
were in common and general use in the spirit trade

(1) See page 118.
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long prior to plaintiffs’ registration. They also allege 1895
that the essential features of plaintiffs’ trade mark, and DeKoyesr
those by which plaintiffs’ Holland gin was known, %
are the design of the anchor and the name “De Duixew.
Kuyper,” while the essential and distinctive features v,
of defendants’ trade mark are the design of the eagle DULKEN
and the name “Weiland,” and that neither the heart- DEK0vrEn.
shape of the label or the scroll, either separately or ng T
together, are essential features by which either plain- —
tiffs’ or defendants’ gin is known or asked for in the
market. They allege that the essential features of the
trade marks are different, and that defendants’ trade
mark is in no respect calculated to mislead or deceive
the public, &e.

The learned judge of the Exchequer Court was of
opinion that the essential particular of plaintiffs’ trade
mark is the anchor in combination with the letters
J.D. XK. & Z., or with the words, John De Kuyper &
Son, Rotterdam, and that the plaintiffs had not claimed
to register a label, or claimed the form of the label as
part of the trade mark.

He also thought that the differences between the
labels were such as to prevent persons of reasonable
care and caution from mistaking one for the other,
while at the same time holding that ‘“the fair infer-
ence from the facts and circumstances disclosed by the
case is that the defendants, while not perhaps attempt-
ing to sell their Geneva as that of the plaintiffs,
thought to gain a trade advantage by adopting and
using a label which in shape and colour resembled
that used by the plaintiffs, though otherwise distin-
guishable from it.”

The learned judge therefore declined to give plain-
tiffs the relief asked for, but at the same time declared
that the defendants were not entitled to claim or to
register as an essential feature of their trade mark a
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1895  heart shaped label, as they had done in their applica-
DrKoverr tion, and ordered that the entry of the registration of
vas defendants’ trade mark be varied by striking therefrom
Duskev. the words “en forme de cceur.” Ordering also that
vay defendants pay the general costs of the action and of
DuLREN  the particular issue involved in the paragraph respect-
DzKuveee. ing the form of defendants’ trade mark.
K;;g—J. Both parties have appealed, each from so much of
—  the order as is against them respectively.

First as to plaintiffs’ appeal. What is plaintiffs’ re-
gistered trade mark? And has it been infringed by
defendants 2 A label is a vehicle for a common law
trade mark rather than a common law trade mark of
itself. But by 81 Vic. c. 55,the Trade Mark Act of
1868, it is enacted that ¢ for the purposes of the Act
all marks, names, brands, labels, packages or other
business devices which may be adopted for use by any
person in his trade, &c., for the purpose of distinguish-
ing any manufacture, product or article by him manu-
factured, produced, &ec., packed or offered for sale, no
matter how applied, whether to such manufacture, pro-
duct or article or to any package, parcel, case, box or
other vessel or receptacle containing the same shall be
considered and known as a trade mark and may be
registered, &c.”

The conditions and mode of registration are defined
in sec. 1. The minister of agriculture, it is enacted,
shall keep atrade mark register in which any proprietor
of a trade mark may have the same registered by de-
positing with the minister a drawing and description
in duplicate of such trade mark together with a declara-
tion that the same was not in use to his knowledge by
any other person than himself at the time of his adop-
tion thereof, and the minister on receipt of the fee
thereinafter provided shall cause the trade mark to be
examined to ascertain whether it resembles any other
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trade mark already registered ; and if he finds that such 1895
trade mark is not identical with, or does not so closely DrKuverr
resemble as to be confounded with, any other trade -
mark already registered, he shall register the same and Duixen.
shall return to the proprietor thereof one copy of the v,y
drawing and description with a certificate signed by DUokER
the minister or his deputy to the effect that the trade DeKuvyesr.
mark has been duly registered in accordance with the gi,g J.
provisions of the act, &c.” o
The fee referred to is provided by sec. 28, and is the
sum of $5 on every application to register a (design or)
trade mark including certificate. i
The Act seems to contemplate that but one trade
mark shall form the subject of any single application.
The plaintiffs’ contention is that at least two distinct
trade marks formed the subject of their application,
that consisting of the anchor with name or initials, and
that consisting of the label.
As already stated, the Act authorizes the registration
of a label as a trade mark. Insuch case it would appear
requisite that the label should, in analogy with the
general law of trade marks, have a distinctive character.
It would be only thus that the person could be said to
be proprietor of it.
In the case of a label registered as a trade mark the
trade mark does not lie in each particular part of the
label, per Lord Esher in Pinto v. Badman (1), but in
the combination of them all.
In the case before us, if the plaintiffs have registered
their label they are to be protected against any
imitation with mere colourable variations of the label
as a whole. If it is registered and if it has been
imitated in a way calculated to deceive ordinary pur-
chasers of the article, the rights of the plaintiffs as the
holders of the registered trade mark are to be protected..

(1) 8 Cutler Pat. Cas. 181,
9
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I must say that from looking at the two labels I am
inclined to go further than the learned judge, and to
hold that defendants’ label is calculated to deceive
persons into thinking that they are purchasing the
goods of the plaintiffs. Upon the evidence I think
that the defendants’ label was prepared for the pur-
pose of coming as closely as defendants thought they
could salely come to that of the plaintiffs. Although
Anderson’s evidence was broken down to some extent,
the fact that defendants sought and obtained a com-
mission for the express purpose of contradicting it, and
then did not follow it up, leads me to place some
reliance upon it. The learned judge has himself said
that defendants sought to get a trade advantage by
using a label which in shape and colour resembled
that used by plaintiffs. What trade advantage would
there be in it unless the shape and colour were
associated in the minds ofthe ordinary purchasers with
goods of the plaintiffs ?

In my opinion courts ought not to hesitate to defeat
tricks of trade whenever brought in question.

But then comes the most serious question in the case,
viz., whether the plaintiffs’ label was registered as a
trade-mark.

That they intended to register the anchor with name
or initials there can be no question. Did they also
intend to register another trade mflrk, i.e. the label ?
And if so, did they meet the requirements of the Actin
reference thereto ?

The application wherever it uses definite language
points to a single trade mark as its subject. Thus the
applicant, one of the plaintiff firm, says: “I hereby
furnish a duplicate copy of a trade mark which I verily
believe is the property of our firm on account of hav-
ing been the first to make use of the same.”
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Then it is said in the application that *the said 1895
trade mark consists of a device or representation.” I prKyyrzs
omit for the present a reference to what is so shown as VZ.N
a device or representation, merely drawing attention Durirex.
to what is stated in plain langunage. Then it is added v,y
that ¢ the whole or any part thereof forms our said trade DULKEN
mark,” and that “the said device may be branded or DKutpe.
stamped upon barrels, kegs, cases, boxes, capsules, corks, ng 7.
labels, and other packages containing Geneva sold by —
us, and I hereby request the said trade mark to be
registered in accordance with law.” All this points to
a single device, a single representation, a single trade
mark; and the affirmation required by the statute is
of the firm’s ownership and first use of & trade mark,
not of two or more trade marks. It is true that a re-
presentation is given of the label, which-is heart-
shaped, and has certain words and scrolls arranged in
a certain way upon it, and it is not entirely easy to see
why this should have been represented at all if it was
not intended to register the label. But, on the other
hand, the label has shown upon it the distinctive de-
vice of the anchor, with initials and name, which form
the essential feature of the trade mark indisputably
intended to be registered for use at least on casks, cases,
boxes, &c., and it may be that the label was shown as
indicating the way in which the anchor trade mark
was accustomed to be, and was proposed to be, used
upon bottles, just as the colour of the wax on the corks
is mentioned ;- “ and the corks green waxed and sealed
with the seal

JOHN DE KUYPER & SON,
JJD.K. & Z”

At all events, the applicant has left the matter in
some doubt as to what he intended. This being so
let us see how it was treated by others and by himself.

The minister gave a certificate of reglstratlon treating
9%
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the application as one for the registration of a single
trade mark, describing it as an anchor with the name
or initials, and the plaintiffs acquiesced in this for
years. This has a clear bearing on the question of
intention. _

But further, the Act requires as a condition of regis-
tration that the applicant shall deposit with the
minister a drawing and description, in duplicate, of
such trade mark. Two things are required, a drawing
and a description. The section speaks twice of both a
drawing and a description. Here there is a drawing
but no description, for the word description, as distin-
guished from drawing, means a verbal description. It
is true that in many cases a drawing would be self-
explanatory and of itself quite as plain as a verbal
description, but in other cases this might not be so,
and the statute in all cases requires both drawing and
description.

It is true, as I mentioned to counsel on argument,
that such objection would appear to lie against the
anchor as a trade mark as well as the label. Butreally
this is no answer. It was sufficient for Mr. Ferguson
to say that he was not attacking the anchor as a trade
mark. The objection is one of substance, for it is an
objection that the Act has not been complied with.
And further, if the proposed trade mark or trade marks
had been described there would have been no doubt
as to what was intended, and if the label as a proposed
trade mark had been described we should have seen
that, notwithstanding the apparent intention to claim
one trade mark what was sought to be registered was
not a single trade mark but two trade marks.

But this was not done. The omission to give a de-
scription was apparent at once in the certificate of the
minister. He took it that what was intended to be
registered was the anchor and name or initials, and
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again, I beg leave to repeat, the plaintifis have for 1895
years acquiesced in this departmental view of it. I DgKuver
conclude, therefore, that the label as a trade mark was V";N
never duly registered, and that plaintiffs’ appeal should Durikex.
be dismissed. Vam
Next, as to the cross-appeal by defendants. The case DULKEN
of Powell v. Birmingham Vinegar Co. (1), cited by Mr. DEK0PER,
Abbott, shows that the plaintiffs are within the proper King ing J.
meaning of the term aggrieved parties. As to the other
points involved in the cross-appeal, I am wupon the
whole inclined to think that the order should not be
disturbed.
By reason of its merely colourable variation from a
known, though not registered, label of plaintiffs I
think that the defendants were not really proprletors
of it.
In the result both appeals should, in my opinion, be

dismissed.

TASCHEREAU J.—This case comes up upon appeals
by the plaintiffs and defendants respectively.

The parties are both gin manufacturers in Holland
and large exporters to Canada. The matter in dispute
between them is the question of the right to a trade
mark. Since the -year 1865, the plaintiffs have used
upon the ordinary square black bottle, in which Hol-
land gin is sold in this country, a white, heart shaped
- label which is undoubtedly a striking label used in the
way in which it is. On the 21st April, 1875, they
registered this label under the Act of 1868. The
defendants at one time used an entirely different shaped
label, but on the 2nd April, 1884, they registered under
the Act of 1879 a white, heart shaped label which the
plaintiffs say is an infringement upon their trade marks.

The two labels are as follows (2) :—

(1) [1894] A. C. 8. (2) See pages 117, 120.
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The plaintiffs set forth in their statement of claim
the deposit by them in duplicate with the minister of
agriculture, in the usual way, of the drawings and
description in duplicate of their trade mark, and allege
that they were the sole proprietors of the mark for
years previously, and acquired by the registration a
further exclusive statutory right to the same, and that
the label was well known and of great advantage to
them in their business, that in 1884 the defendants
registered their mark, which plaintiffs say is in its
essential features the same, and so resembles the plain-
tiffs’ mark as to be likely or calculated to deceive and
mislead the public, both by reason of its shape and
colour, and the work upon it and its general appear-
ance, and they allege that the registration of it was
made, in the words of the statute, without sufficient
cause. They ask to be declared the owners, that the
defendants’ label be declared an infringement, that an
injunction issue against them, that the judgment order
the cancellation of the defendants’ trade mark, and that
they have such other relief as may seem just.

The defendants answer that the plaintiffis have not
got an exclusive right. to the heart shaped label by
virtue of the registration of their said trade mark, or
by prior ownership of such heart shaped label, alleg-
ing that heart shaped labels were in common and
general use in the spirit trade long prior to the alleged
registration by the plaintiffs of their trade mark. They
go on to say that only in respect of the shape of the
label and the words “ Hollands ” and “ Geneva” do the
marks resemble each other, and that those words are
descriptive ; that the essential features of the trade
mark of the plaintiffs is really the design of the anchor
and the name of De Kuyper, whilst the distinctive
features of their trade mark are the design of the eagle
and the name “ Weiland,” and that neither the heart
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shape of the label, the colour of the label or the scroll 1895
are essential features ; and they deny that their mark is DgKuvees
calculated to deceive. They allege that they are en- .
titled to the full enjoyment of their mark, which they Duukew.
have enjoyed, they say, for more than twenty-five 7,y
years, and they allege knowledge on the part of the DULKEN
plaintiffs, and laches and delay in seeking relief. DEKUYEER.

By their reply the plaintiffs say that they are en- ., 5=
-titled to the exclusive use of the heart shape, as set J.
forth in their claim, and deny that labels of that shape
were in common and general use in the spirit trade
prior to the registration. They further say that the
whole label, as described by them, is essential, and
that their gin was and is particularly known by the
shape of its label, but that the essential and distin-
guishing feature by which the defendants’ gin is
known was the design ofthe eagle and the name, but
say that by the adoption of the white heart shape with
the scroll, in the plaintiffs’ statement of claim referred
to, the same has become liable to be sold in the place
of the plaintiffs’ Holland gin, and the public thereby
deceivéd and misled. _

I may here incidentally remark that no attempt has
been made by the defendants to prove their allegation
that heart-shaped labels were in common and general
use in the spirit trade prior to the registration by the
plaintiffs of their trade mark, or that they themselves
haveused the heart-shaped label for upwards of twenty-
five years.

These two allegations must, therefore, be dropped
out of consideration.

By the evidence, it appears that the way this gin
trade is carried on and how the plaintiffs suffer from
the defendants’ dealing, is as follows :—

The gin is shipped out from Holland in wooden
cases containing a dozen or more bottles. On the out-

——
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side of these cases there is nothing to show what sort
of label is on the bottles. The cases are generally
branded with initials and some kind of mark, the
plaintiffs branding one of their registered brands on
their boxes, and the defendants an eagle on theirs. In
the wholesale trade, therefore, attention is not called
to the labels. The different qualities of the gin are
distinguisL}led by the colours of the boxes, and the
goods are known by their names. It is not contended
by the plaintiffs that the wholesale trade are liable to
be deceived. What they say is, that the goods, when
taken out of the cases and exposed for sale are liableto
be mistaken one for the other. A given number of
bottles of their gin are more expensive than a similar
number of bottles of the defendants’ gin, and contain
more gin, leaving aside the question of quality. The
gin is sold by the retailers in two ways, first, by
the whole bottle, and secondly by the glass. When sold
by the glass it is usual to hand down the bottle to
the customer. Sometimes gin from casks is put into
bottles with the labels affixed and handed downin that
shape. The retailers have two distinct interests in
passing off the defendants’ gin instead of the plaintifts’;
in the first place, if they sell it by the bottle, they have
paid less for the bottle than they would for similar
bottles of the plaintiffs’ gin. The bottles look as if
they contain the same quantity but as a fact, the de-
fendants’ bottles contain less, and therefore, the retailer
makes more money by the transaction than he other-
wise would do ; secondly, if the goods are sold by the
glass, over the counter, the cheaper quality of the de-
fendants’ gin gives him a greater profit, if he can get
the same price for it per glass, and as long as he sells
the defendants’ gin in the defendants’ bottles, under
their label, he avoids committing an offence which he
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would commit, were he to sell the defendants’ gin in 1895

the plaintiffs’ bottles. DrKvYeER
The judgment of the Exchequer Court finds that 3

there might be, and probably was, a number of the Duiksw.
purchasers of gin who would be likely to be misled and v,y
deceived, by the general resemblance of the two labels ; DUzKEN
that the plaintiffs’ was well-known and had acquired DeKvveer,
a reputation throughout the province, and was known q,eqo.
in some sections and amongst some classes by the
heart-shaped label ; and that the fair inference from the

facts and circumstances disclosed by the case, is, that

the defendants, while not perhaps attempting to sell

their Greneva as that of the plaintiffs’, thought to gain

a trade advantage by adopting and using a label which

in shape and colour resembles that used by the plain-

tiffs, though otherwise distinguishable from it. The

court, however, concluded that it had no jurisdiction

to restrain the defendants unless the use of the labels

or devices constituted an infringement of a registered

trade mark, and upon a consideration of the registered
documents, determined that the shape had not been
claimed by the plaintiffs'as a part of their marks. The
injunction was therefore refused, but a rectification in

the entry of the defendants’ trade mark was ordered by
striking out therefrom the words e forme de ceur. Is

the heart shape of the label a registered part of the
plaintiffs’ trade mark ? is the question raised by them

on their appeal. Iam of opinion that it is; that the

heart shape is an essential feature of it and that there

is error in that part of the judgment of the Exchequer

Court, which holds that nothing was registered by the
plaintiffs but the anchor and the names or initials of

their firm. The most striking feature in the whole

device of the plaintiffs’ trade mark, it seems to me is

the shape and arrangement (1). The heart shaped

(1) Pouillet des Marques de Fabrique 45.
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1895  gcroll of itself is unusual whether upon a label cut of
DeKuveer that shape or not. Then the scroll work is parallel to
V'ZN the cut border of the label, and therefore accentuates
Duiken. its effect. And the scroll work itself is constructed
vay in a peculiar and identical way in the two labels,
DULEEN  that is to say it consists of a similar alternation of one

DzKouyrsr. oval and two round links.
Taschereau L he next point of similarity is the way in which in
one case the words “Genuine Hollands” and in the
other the words * Finest Hollands” are placed in a
curve in the upper portion of the label in identical
type and with a scroll beneath. Then the printing of
the word ¢ Geneva” is in a similar type, and the type
itself is of an unusual character, that is to say, whilst
the letters are in black there is a line of shading
drawn around the margin of each letter, at a certain
distance from it, which undoubtedly has the effect of
catching the eye, Then the name of the makers is
afixed on a curved scroll or ribbon similarly arranged
and in the same position in each label. In fact, all the
constituent parts of the labels occupy the same relative
positions in each, with the result that the ensemble or
general appearance of the two labels constitutes a
striking resemblance, with part differences in the
details which would not be noticed by an ordinary
purchaser. To sum up, the defendants’ label is of the
same shape, the same colour, the same size, and the
same general design as the plaintiffs’, and contains
similar words and devices, which, though differing in
detail, are combined in such a manner as to give the

same appearance.

An examination of the two labels will show the
marked similarity, not only in general effect but in de-
tailed work, between them.

Now, when the plaintiffs deposited that heart- shaped
label to register a trade mark, they clearly, it seems to
me, claimed the shape as a part of their trade mark.
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The Act 81 Vic. ch. 65, under which the plaintiffs 1895
proceeded, provides that the proprietor of a trade mark pgKuyreer
might have the same registered by depositing withthe %
minister a drawing and description, in duplicate, of Duikex.
such trade mark, together with a declaration that the .y
same was not in use to his knowledge by any other DUgKEN
person than himself at the time of his adoption thereof. DzKuvveuz.
The minister was to cause the trade mark to be exam- Taschereau
ined, to ascertain whether it resembled any other trade
mark already registered, and if he found that the same
was not identical with and did not so closely resemble
as to be confounded with any other mark already regis-
tered, he should register the same. By section two, he
had power to make regulations-and adopt forms for the
purposes of the Act, and all documents executed accord-
ing to the same and accepted by the minister were to
be held valid so far as relates to the official pro-
ceedings under the Act. By section three, for the
purposes of the Act, marks, names, brands, labels,
packages or other business devices which might be
adopted for use by any person in his trade * % *
for the purpose of distinguishing any manufacture
% % % should be considered and known as trade
marks, and might be registered for the exclusive use
of the party registering the same, and thereafter he
was to have the exclusive right to use the same.
It is to be noted that the depositing of the drawing
and description is the only act required of the
party effecting registration, except the declaration
that the same was not used by any one else It
is a condition precedent apparently that the party
registering is to be the proprietor of the mark.
The minister’s duties are to examine the trade mark,
and if he finds that it is not identical with, and
does not closely resemble, any other he is bound
to register it. No provision is made’ for his altering

—
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1895 or modifying it in any way. In the present instance

DrKuveer the defendants sought to make an argument out of the

vag Words of the deputy minister’s certificate. It is true

Durken. that the deputy minister certified to the registration

vVax of this mark in terms that at first sight appear to be

DUI;KEN ambiguous. It reads as follows:—*This is to certify

DrKuyeer. that this mark which consists of the representation of

Tascherean 81 anchor with the letters J. D. X. & Z. or the words

J. John De Kuyper & Son, Rotterdam, &ec., &c., as per

" annexed drawings and application, has been registered,

&c., &c.” The actual drawings and written descrip-

tion however to-day stand registered in the books of

the department, as appears by the evidence of the

custodian of the original. This evidence is sufficient

to clear away the ambiguity of the deputy minister’s

certificate, if any there be, for if the minister register,

as he was bound to do under the statute, and as this

certificate shows he did in this case, neither he nor his

deputy, by limiting the form of the certificate, could

take away the rights of the parties. Nothing could

" give to any person examining the books a better idea

as to what the plaintiffs’ label really was than the label

itself, and this was actually attached to and formed

part of the description and is the best drawing possible.

An examination of the drawings and description and

of the certificate, however, show that there is no
ambiguity.

The certificate, in fact, says that all the trade mark
as it appears by the drawings is registered and that,
in my opinion, includes the shape of it. By the very
fact of presenting the unusual shape of a heart the
plaintiffs gave notice that they claimed that shape asa
part of their trade mark. In the case of the Leather
Companies (1), great stress was laid in the House of
Lords on the fact that the shape of the trade mark

(1) 11 Jur. N.8. 513.
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there impeached was different from the shape of the 1895
plaintifis’ trade mark. The case of Wotherspoor V. DrKuverr
Currie (1) is no authority for-the proposition that the Vix
shape of a mark may not be registered as a part Durkew.

thereof. Vax

In my opinion the plaintiffs have made a clear case. DUf;KEN
The defendants have used and registered a mark soDzKuvres.
nearly resembling the mark of the plaintiffs as regis- g, herean
tered as to deceive unwary purchasers. Barsalou v.
Darling (2). They should be resirained from doing so,
and the rectification in the registration of their trade

mark ordered by the judgment appealed from should
also of course be maintained.

GwYNNE J.—I entirely concur in this judgment.

Appeals dismissed with costs.
Solicitors for DeKuyper & Son : Abbotts, Campbell, &
Meredith.
Solicitors for Van Dulken, Weiland & Co.: Duhamel
& Merrill.

(1) L. R. 5 H. L. 508. (@) 9 Can. S. C. R. 677..
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CHARLES ARPIN (CONTESTANT)......... APPRELIANT ;
AND

THE MERCHANTS BANK OF CAN-
ADA (PETITIONER).....cc.. coveracannnre .

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeal in matter of Procedure—Art. 188 C. C. P,

% RESPONDENT.

A judgment of the Court of Queen’s Bench for Lower Canada (appeal
side) held that a venditiont exponas issued by the Superior Court
of Montreal, to which court the record in a contestation of an”
opposition had been removed from the Superior Court of the
district of Iberville, under art. 188 C. C. P., was regular. On an
appeal to the Supreme Court of Canada :

Held, that on a question of practice such as this the court would not
interfere. Mayor of Montreal v. Brown (2 App. Cas. 184) followed.

APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (appeal side) confirming a
judgment of the Superior Court for the district of
Montreal maintaining respondent’s petition to be put
in possession of an immovable property purchased at a
sheriff’s sale. ‘

The facts can be briefly stated as follows :

Charles Arpin the present appellant, Telesphore St.
Cyr and one Meunier, were condemned by judgment
of the Superior Court of the district of Iberville to pay
to the Union Bank of Canada a sum of about $1,800
and costs. To satisfy the judgment the bank issued a
writ of execution in the district of Iberville against
the lands and tenements of Charles Arpin.

Edouard Arpin, a third party, who up to that time
had not been a party to the suit, filed an opposition
to the seizure. His attorney of record was the Honour-
able A. N. Charland, then an advocate, and who was
since appointed a judge of the Superior Court.

*PRESENT :—Sir Henry Strong C.J., and Fournier, Tascherean,
Sedgewick and King JJ. ’
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The opposition of Edouard Arpin was contested by 1895
the plaintiffs the Union Bank of Canada, and when it mN
came up for proof and hearing the Honourable Judge
Charland, who was holding the court, made a written MErcuaNTs
declaration of the ground of recusation which existed (J:ngf
against him, and in consequence it was ordered that ——
the record in that suit be sent to the Superior Court of
the district of Montreal. °

At Montreal Edouard Arpin’s opposition was heard
and dismissed.

It then became necessary for the plaintiffs to issue a
writ of venditioni exponas. This was done but the
‘writ was not issued by the Superior Court of Iberville,
where the judgment had been rendered and remained
of record, but by the Superior Court at Montreal.

The sale took place and the property was adjudged
to the respondents in the present case.

Appellant having refused to deliver up the property
respondent made a petition to obtain possession there-
of, which petition was contested by appellant.

Lajoie for appellant proceeded to argue that the ques-

tion which arose on this appeal was as to the proper
construction to be put on art. 188 C. C. P. and that
the sheriff’s sale under a writ of venditioni exponas '
issued by the Superior Court for the district of Mon-
‘treal was an absolute nullity, when the court stated
they would not call upon Mr. Campbell, counsel for
the respondent, but would proceed to deliver judg-
ment.

Tue Cuier JusTickE.—This is a mere point of prac-
tice. An opposition having been filed to a sale of lands
under execution upon a judgment in the Superior
-Court, recovered in the district of Iberville, the judge
of that district, Mr. Justice Charland, was recused,
and the action and contestation of the opposition was
thereupon removed to Montreal, where the opposition
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was dismissed. Then a writ of venditioni exponas was
issued by the Superior Court in the district of Montreal.
This was held to be regular by the Superior Court.

Mercaants (G1ll J ) and the Court of Appeal (Bossé J. dissenting,)

BAxNk or
CANADA.

The Chief
Justice.

affirmed the Superior Court.

We have always said that on points of practice like
this we will follow the course of the Privy Council, as
laid down in the Mayor of Montreal v. Brown and
Springle (1), and we have already acted on that prin-

“ciple in the cases of Gladwin v. Cummings (2), Dawson

v. Union Bank (8), and Scammell v. James (4).

I am of opinion that this case, in which there is a
consensus of decision in the two courts below, is emi-
nently one for the application of the same rule. There-
fore the appeal should be dismissed with costs.

Had I to enter upon the merits of the question
raised I should unhesitatingly agree with the learned
chief justice of the Queen’s Bench in the interpretation
which he has placed on the 188th article of the code of
procedure. By the provision contained in that article
the court to which the proceedings have been remitted
is to remain seised of the cause. This, in my opinion,
means that the whole record shall be considered as re.
maining in that court, and not that it shall be seised
merely of the record limited to the incidental proceed-
ing for the purpose of deciding which the removal had
been made. But I do not enter on the merits. Without
saying we have no jurisdiction we decline to interfere
with the successive adjudications in the two courts
below.

FourNIER, TASCHEREAU, SEDGEWICK and King. JJ.

concurred.
Appeal dismissed with costs.

Solicitors for appellant : Bisaillon, Brosseau & Lajoie.
Solicitors for respondent: Abbotts, Campbell & Mere-
dith.

(1) 2 App. Cas. 184, (3) Cass. Dig. 2 ed. 428,
(2) Cass. Dig. 2 ed. 426. (4) Cass. Dig. 2 ed. 441.
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WILLIAM HUSON (PLAINTIFF)........... APPELLANT; 1893
AND *Ma.?f;:lo.

THE MUNICIPAL COUNCIL OP‘L 1895
THE CORPORATION OF THE S ety
TOWNSHIP OF SOUTH NOR- [ [ESPONDENTS. ™2

WICH (DEFENDANTS)...cvtinrnrnnnnas J
' ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Local Option Act—b53 Vic. ch. 56 sec. 18 (0.)—b4 Vie, ch. 46 (0.)—Con-
stitutionality—Prolibition by retail—Powers of local legislatures,

The statute 53 Vie. ch. 56 sec. 18 (O) allowing, under certain condi-
tions, municipalities to pass by-laws for prohibiting the sale of
spirituous liquors is éntra vires the Ontario legislature, as is also
sec. 1 of b4 Vic. ch, 46, which explains it, but the prohibition
can only extend to sale by retail. In re Local Ontion Act (18
Ont. App. R. 572) approved. Gwynne and Sedgewick JJ.
dissenting.

APPEAL from a decision of the Court of Appeal for

Ontario (1) reversing the judgment of Galt C.J., who

quashed a by-law of the township of South Norwich

as being ultra vires. The appeal was first argued as to

the validity of the by-law under the Municipal Act (2),

and the court held, affirming the decision of the Court

of Appeal, that the objections were insufficient to

quash the by-law in question (38).

The question as to the constitutionality of sec. 18 of
53 Vic. ch. 56 (0O.), as explained by sec. 1 of 54 Vic. ch.
46, also having been raised on this appeal, was by
order of the court subsequently argued.

Duyvernet and Galt, for appellant.

*PrusENT :—Sir Henry Strong C.J., and Fournier, Taschereau,
Gwynne and Sedgewick JJ.

(1) 19 Ont. App. R. 343. (2) R.8.0. [1887] c. 184 sec. 293.

. {3) See 21 Can. S.C.R. 669.
10
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Maclaren Q.C. and Titus, for respondent.

The court reserved judgment until after the argu-
ment of the special case submitted by the Governor
General in Council in the matter of prohibition of the
trade in intoxicating liquors, in which the same ques-
tion as was involved in this case came under con-
sideration (1).

Tae CHIEF JUSTICE.—All questions involved in
this appeal, save that relating to the constitutional
validity of the 18th section of the Ontario statute, 53
Viec. ch. 56, entitled : *“ An Act to improve the Liquor
License Laws,” as explained and limited by the Ontario
statute, 54 Vie. ch. 46, sec. 1, have been already
dispesed of (2). This remaining point we have now to
determine.

I am of opinion that these enactments were
imtra vires of the provincial legislature. The learned
judges of the Court of Appeal, in the case of The
Local Option Act (3), have dealt fully with this
identical question, and I so entirely agree with both
their reasons and conclusions that I might well have
contented myself with a reference to that case without
adding to the mass of judicial decisions already ac-
cumulated on the subject. There appear to me, how-
ever, to be some additional reasons, which I will state
as succinctly as possible.

We are precluded, by the decision of the Privy
Council in the case of Russell v. The Queen (4), and by
that of this court in The City of Fredericton v. The
Queen (5), from holding that under subsection 8 of
section 92 of the British North America Act the ex-
clusive power of prohibiting the sale of liquor by

(1) See next case, (3) 18 Oat. App. R. 572.
(2) See Huson v. South Norwich  (4) 7 App. Cas. 829.
21 Can. 8.C.R. 669. (5) 3 Can. 8.C.R. 505,
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retail, including the enactment of what are called
local option laws, was given to the provinces as an in-
cident of the police power conferred by the words
“ municipal institutions.” That those words do confer
a police power to the extent of licensing and regulating
was decided by the Privy Council in the case of Hodge
v. The Queen (1). The question then is narrowed to
this: Have the provinces, under this subsection 8, a
power concurrent with that of the Dominion to enact
prohibitory legislation to be carried into effect through
the instrumentality of the municipalities or otherwise,
either generally or to the extent of the power of pro-
hibiting which had been conferred on municipal bodies
by legislation enacted prior to confederation and in
force at that date ?

It is established by Russell v. The Queen (2) that the
Dominion, being invested with authority by section
91 to make laws for the peace, order and good govern-
‘ment of Canada, may pass what are denominated local
option laws. But, as [ understand that decision, such
Dominion laws must be general laws, not limited to
any particular province. It is not competent to parlia-
ment to draw to itself the right to legislate on any
subject which, by section 92, is assigned to the pro-
vinces by legislating on that subject generally for the
whole Dominion, but this is of course not done where,
in the execution of a power expressly given to it by sec-
tion 91, the federal legislature makes laws similar to
those which a provincial legislature may make in execu-
ting other powers expressly given to the provinces by
section 92. Therefore it appears to me that thereare in
the Dominion and the provinces respectively several
and distinct powers authorizing each, within its own
sphere, to enact the same legislation on this subject of
prohibitory liquor laws restraining sale by retail, that

(1) 9 App. Cas. 117. (2) 7 App. Cas. 829.
10%4
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is to say, the Dominion may, as has already been con-
clusively decided, enact a prohibitory law for the
whole Dominion, whilst the provincial legislatures
may also enact similar laws, restricted of course to
their own jurisdictions. Such provincial legislation
cannot, however, be extended so as to prohibit impor-
tation or manufacture, for the reason that these sub-
jects belong exclusively to the Dominion under the
head of trade and commerce, and also for the additional
reason that the revenue of the Dominion derived from
customs and excise duties would be thereby affected.
That there may be, in respect of other subjects, such
concurrent powers of legislation has already been de-
cided by the Privy Council in the case of Attdrney
General of Ontario v. Attorney General of Canada (1),
where this question arose with reference to insolvency
legislation. I venture to think the present even a
stronger case for the application of such a construction
than that referred to. To neither of the legislatures is
the subject of prohibitory liquor laws in terms assigned.
Then what reason is there why a local legislature in
execution of the police power conferred by subsection 8
of sec. 92 may not, so long as it does not come in conflict
with the legislation of the Dominion, adopt any appro-
priate means of executing that power, merely because
the same means may be adopted by the Dominion Parlia-
ment under the authority of section 91 in executing a
power specifically given to it? It has been decided
by the highest authority that there are no reasons
against such a construction. This is indeed even a
stronger case for recognizing such a concurrent power
than the case of the Attorney General of Ontario v. At-
torney General of Canada (1), because bankruptcy and
insolvency laws are by section 91 expressly attributed
to the exclusive jurisdiction of the Dominion. In the

(1) [1894] A. C. 189.
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event of legislation providing for prohibition enacted
by the Dominion and by a province coming into con-
flict the legislation of the province would no doubt
have to give way. This was pointed out by the
Privy Council in the Attorney Gemeral of Ontario v.
The Atlorney General of Canada (1), and although the
British North America Act contains no provision de-
claring that the legislation of the Dominion shall be
supreme, as is the case in the constitution of the
United States, the same principle is necessarily implied
~in our constitutional act, and is to be applied when-
ever, in the many cases which may arise, the federal
and provincial legislatures adopt the same means to
carry into effect distinct powers.

That a general police power sufficient to include the
right of legislating to the extent of the prohibition of
retail traffic or local option laws, not exclusive of but
concurrent with a similar power in the Dominion, is
vested in the provinces by the words “ Municipal
Institutions in the Province ” in subsection 8 of chapter
92 is, I think, a proposition which derives support
from the case of Hodge v. The Queen (2). It is true
that the subject of prohibition was not in question in
that case, but there would seem to be no reason why
prohibitory laws as well as those regulating and
limiting the traffic in liquors should not be included
in the police power which under the words “ Munici-
pal Institutions” it was held in Hodge v. The Queen
{2), to the extent of licensing, the provinces possessed.
The difference between regulating and licensing and
prohibiting is one of degree only.

As regards the objection that to recognize any such
right of legislation in a province not extending to the
prohibition of importation and manufacture would be

(1) [1894] A. C. 189. (2) 9 App. Cas. 117.
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an infringement of the power of the Dominion to
regulate trade and commerce, I am not impressed by
it. The retail liquor traffic can scarcely be regarded
as coming directly under the head of trade and com-
merce as used in the British North America Aect, but
as the subjects enumerated in section 92 are exceptions
out of those mentioned in section 91 it follows that if
a police power is included in subsection 8 of the former
section, the power itself and all appropriate means of
carrying it out are to be treated as uncontrolled by
anything in section 91. Moreover, Hodge v. The
Queen (1) also applies here for, although in a lesser
degree, yet to some extent, the restriction of the liquor
trade by a licensing system would affect trade and
commerce. On the whole I am of opinion that the
provincial legislatures have power to enact prohibitory
legislation to the extent I have mentioned, though
this power is in no way exclusive of that of the
Dominion but concurrent with it.

If I am wrong in this conclusion it is sufficient for
the decision of this appeal to hold, as I do, that the
legislature of Ontario had power to repeal and re-
enact the legislation in force at the date of the Con-
federation Act, which gave municipal councils the
right to pass by-laws absolutely prohibiting the sale
of liquor by retail within certain local limits. Having
regard to the history and objects of confederation I
can scarcely think it possible that it could have been
intended by the framers of the British North America
Act to detract in any way from the jurisdiction of the
provinces over their own several systems of municipal
government. If the words ¢ Municipal Institutions” in
subsection 8 are to have any meaning attributed to
them they must surely be taken as giving authorityjto
repeal, re-enact and remodel the laws relating to all

(1) 9 App. Cas. 117,
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municipal legislation then in force. In Re Slavin and
Orillia (1) this was the view of the Ontario Court of
Queen’s Bench, and Chief Justice Richards, in his
judgment on that case, puts forward powerful argu-
ments in support of that conclusion. These reasons,
as well as those given for the judgment of the Court
of Appeal in the Local Option Case, have convinced
me that at least to the extent last mentioned (even if
I'am wrong in my first proposition) the provinces have
the power to legislate. As the enactments now in
question are reproductions of those in force at the date
of confederatiou they were therefore intra vires of the
Ontario legislature. In the case of Severn v. The Queen
(2) 1 expressed some doubt as to the decision in Re Slavin
and Orillia (3), upon the ground that the effect of that
case would be to make the law vary in the different
provinces. These observations were not material to
the judgment I then gave, which was founded entirely
on the 9th subsection of section 92, and I have now
come to the conclusion that they were not well
founded.
The appeal must be dismissed with costs.

FournNier J.—I concur.

TASCHEREAU J.—In view of the declaratory Act of
1891, 54 V. ¢. 46, Ont., the appellant’s contentions
that the by-law in question prohibits entirely the sale
of intoxicating liquors in South Norwich, and that sec.
18 of 58 V. c. 56 empowers the municipal councils to
enact a total prohibition of the liquor traffic within
their territorial limits, have to be considered as aban-
doned. The only question therefore now to be deter-
mined here is as to the power of municipalities, in

(1) 36 U.C.Q.B. 159. (2) 2 Can. 8.C.R. 70.
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1895 Ontario, to prohibit the retail traffic of liquors within
H?&;’N their respective limits, as it was vested in them before
Ty confederation.
Townserr  In my opinion the answer to the question thus
%ﬂﬁ;ﬁ limited is correctly given by the Court of Appeal in this
case and in Re Local Option Act (1). The powers which
the provincial legislatures and the municipal aunthor-
ities have exercised in the matter since the coming into
force of the British North America Act, now over 26
years, with the acquiescence of the federal authority,
a power expressly sanctioned in numerous instances
in Ontario and Quebec by judicial authority, might be
curtailed or affected more or less by a federal prohibi-
tive law if parliament has the power to pass one, but
that is not the question here, and it will be time enough
to consider it when parliament shall have legislated in
that sense, if it ever does.

Suffice it for me to say, for the purposes of this case,
that, in my opinion, under subsec. 8 of sec. 92 of the
British North America Act, the legislation in question
and the by-law assailed by the appellant are inira vires.
Assaid in The Queen v. Faylor (2) by Wilson J., whose
language I cannot do better than to horrow :

Taschereaun

The act of the Ontario legislature in imposing a tax for a license on
shop-keepers, and tavern-keepers and others of the like class for sell-
ing by retail, or for continuing the power to municipalities to prohibit
the retail of spirituous liguors, is not in excess of the provineial power,
although I conceive it to be partly a regulation of trade and commerce,
because before and at the time of the confederation of the provinces
the different municipalities in this province possessed that power and
privilege, and it was not taken away or qualified in any way by the
Confederation Act, That act, too, was in fact passed, and must be
presumed to have been passed by the Imperial Government with a
full knowledge at the time of the state of our law which was affected
by the Imperial Act then under consideration, and among other mat-
ters, that part of our law which related and relates to municipal insti-
tutions, as they existed at that time, because over “ municipal institu-

(1) 18 Ont. App. R. 572. (2) 36 U.C.Q.B. 183.
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tions in the province’” exclusive power was then conferred by it upon
the Provincial Legislature.* # And I am of opinion that the right to
regulate the sale of such liquors by retail, and also the entire prohibi-
tion of their sale in any municipality, relates to a matter of a merely
local or private nature in the province.* * It partakes largely of a
police regulation. '

These remarks of Mr. Justice Wilson are in no way
affected by the decision of this court in Severn v. The
Queen (1), where that case of The Queen v. Taylor (2)
was under review.

A valunable opinion by Richards C.J., in the sense of
Mr. Justice Wilson’s aforesaid remarks, is to be found
in Re Slavin and Orillia (3). And later, in this court, in
Sulte v. The Corporation of Three Rivers (4), Mr. Jus-
tice Gwynne said :

I cannot doubt that by item no. 8 of sec. 92, which vests in
the provincial legislatures the exclusive power of making laws
in relation to municipal institutions, the authors of the scheme
of confederation had in view municipal institutions as they had
already been organized in some of the provinces, and that the
term, as used in the British North America Aqt, unless there
be some provision to the contrary in sec. 91 of the act, com-
prehends the powers with which municipal institutions as constituted
by acts then in force in the respective provinces, were already invested
for regulating the traffic in intoxicating liquors in shops, saloons, hotels
and taverns, and the issue of licenses therefor, as being powers deemed
necessary and proper for the beneficial working of a perfect system of
self-government. Unless, then, there be some provisions in the British
North America Act to the contrary, the legislature of the Province of
Quebec had full power in any act passed by it creating a municipality,
or in any act amending or consolidating the acts already in force in-
corporating the city of Three Rivers, to insert the provisions in ques-
tion here, which are contained inthe 74th, 75th and 10lst sections of
38 Vie. ch. 76.

Now, the 75th section of the Act so referred to by the
learned judge as being intra vires of the provincial
legislation, enacts that :

(1) 2 Can. S. C. R. 70, (3) 36 U.C.Q.B. 159.
(2) 36 U.C.Q.B. 183, (4) 11 Can. 8. C. R. 25.
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1895 The said council shall have power to make by-laws for restraining

Hosox and prohibiting the sale of any spirituous wines, alcoholic or intoxi-

.y cating liquor.
To$§sEmP Mzr. Justice Henry, in the same case, said:
%E:)E‘%Egg[ It has been argued that because a prohibitory act of the legislature

—  of any of the provinces, would be an interference with trade and com-
Taschereau merce * * such an act would be ultra vires ¥ * I cannot adopt that
proposition.........

The City of Fredericton v. The Queen (1) does not
determine, as seems to be assumed by the appellant,
that the Dominion Parliament has alone the power to

. prohibit the sale of liquor. The only point determined
*in that case is that the Temperance Act of 1878 is
constitutional. Anything that was said outside of that
question in that case, as well as in many others relied
upon by the appellant, was obiter dictum and of no
binding authority. And the reporter’'s summaries in
some of those cases are misleading.

The case here is unfettered by any authority. In
answer to the contention that by its decision in Russell
v. The Queen (2), where Fredericton v. The Queen (1) was’
under review, the Privy Council had determined that
the whole subject of the liquor traffic was given to
Parliament, Sir Barnes Peacock in Hodge v. The Queen
(8), said :

It appears to their Lordships however, that the decision of thig
tribunal in that case has not the effect supposed, and that, when pro-
perly considered, it should be taken rather as an authority in support
of the judgment of the Court of Appeal.

And is it not evident that when holding, as they
did, the Liquor License Act of 1883 to have been wlira
vires of the Dominion Parliament, their Lordships
cannot have been of opinion that the whole control
over the liquor traffic was vested in the Dominion
Parliament ? The inference from their decision on that

(1) 3 Can. 8. C. R. 505.
(2) 7 App. Cas. 829. {3) 9 App. Cas. 117.
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license Act, I take it, is all the other way. And, in
this court Mr. Justice G-wynne, in Swilte v. The Cor-
poration of Three Rivers (1), said:

It seems to be supposed that the judgment of this court in the City
of Fredericton v. The Queen (2), is an authority to the effect that since the
passing of the British North America Act it is not competent for a
provincial legislature to restrain or prohibit, in any manner, the sale
of any spirituous liguors.¥¥* But the City of Fredericton v. The Queen (2)
raised no such question, nor is any such point professed to be decided
by our judgment in that case.** What was decided was that the pro-
vincial legislatures had not jurisdietion to pass such an Act as the
“(anada Temperance Act of 1878,” and that the Dominion Parliament
alone was competent to pass it; and of this opinion also, was the
Judicial Committee in Russell v. The Queen (3).

And Mr. Justice Ramsay in Montreal must have
shared in this opinion when he said in that same case
in the Court of Appeal (4), in reference to the Privy
Council’s decision in the case of Russellv. The Queen (8):
“It has not, either expressly or by implication, main-
tained that the Dominion Parliament can alone pass a
prohibitory law.”

The appellant’s contentions have, it seems to me,
been rendered the more untenable by the decision of
the Privy Council of February last in the Ontario
Insolvency case (5). ,

It results from that case, if I do not. misunderstand it,
that there are, under the British North America Act,
subjects which may be dealt with by both legislative
powers, and that the provincial field is not to be
deemed limited by the possible range of unexercised
power by the Dominion Parliament, so that a power
conferred upon the latter, but not acted upon, may, in
certain cases, be exercised by the provincial legisla-
tures, if it fall within any of the classes of subjects
enumerated in section 92.

(1) 11 Can. 8. C. R. 25. (5) Attorney General of Ontario v.
(2) 3 Can. 8. C. R. 506. Attorney General of Canade [1894]
(3) 7 App. Cas. 829, . A, C. 189.

{4) 5 Legal News 330;2 Cart-
wright 280,
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1895 In my opinion these propositions, which are now
Huson the law of the country, have here their full applica-
2. tion.

Townsare  And where wounld the provinces be on this question

1%%33}’55_ of the liquor traffic if it were not so? At the mercy

T of the federal power, that is to say, at the mercy of
'aschereau . . . .

J. each other. Ontario, for instance, might desire to
prohibit the liquor traffic through the municipal
authorities, as they had the power to do before
confederation, but Ontario would be unable to do so if
the other provinces, either by directly refusing it in
parliament or simply by not dealing at all with the
question, refused to permit it.

That is surely not Canada’s constitution.

The inaction of the Dominion law giver cannot have
such consequences.

It cannot be that, simply because the Dominion au-
thority will not prohibit all over the Dominion, the
trade must be permitted everywhere in the provinces.
It does not follow that because the provinces have the
right to license they must license. Questions of power,
as said by Marshall C.J., in Brown v. State of Maryland
(1), cannot depend on the degree to which it may be
exercised ; if it may be exercised at all it must be exer-
cised at the will of those in whose hands it is placed.

In cases of implied limitations or prohibitions of
power it is not sufficient to show a possible or poten-
tial inconvenience ; there must be a plain incompati-
bility, a direct repugnancy, or an extreme practical
inconvenience, leading irresistibly to the same conclu-
sion (2).

And I cannot see any such incompatibility or repug-
nancy in allowing one authority to prohibit when the
other does not, though it might have the power to do

(1) 12 Wheatfon 439. (2) 1 Story on The Constitution
5 ed. sec. 447.
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so. It has earnestly been urged on the part of the
appellant that, as a consequence of the Dominion
Temperance Act of 1878, the provinces are now deprived
of any power that they might previously have had of
prohibiting or empowering the municipalities to pro-
hibit the liquor trade.

But I fail to see such a consequence attached to that
Act. There is it seems to me no incompatibility between
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Taschereaun

the two, between that Act and the power of the muni--

cipalities to prohibit.

How can that Act of 1878 be deemed to be more in-
compatible with this power of the municipalities, than
was the Temperance Actof 1864, with the same powers
of the same municipalities? In the main, this Act of
1878 is but a reproduction of the Act of 1864; or, at
least, both are based on the same principle. Now, in
1864, when the Temperance Act was enacted by the
same legislature that had unlimited control as well
over the municipalities as over the liquor traffic, the
provisions of that Temperance Act were not deemed to
be incompatible with the powers already possessed by
the municipalities on the subject, which remained in-
tact. And that they were not incompatible, I appre-
hend, will not be gainsaid. A statute, like the Dominion
License Act of 1883 to license the trade or authorize
the municipalities to license it, might be, and in fact
would be, in the absence of the necessary provisions to
avoid it, repugnant to or inconsistent with a prohibi-
tory Act. But I fail to see that two prohibitory Acts,
assuming the Temperance Act of 1878 to be a prohibi-
tory Act, must necessarily be repugnant to one another,
even where enacted by different authority, or even
where the power to prohibit is conferred on two different
bodies, specially where the jurisdiction of the two is
not territorially the same, as is the case with this double
legislation on this matter. For, by the federal Act of
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1895 1878, it is only to county and city municipalities and
 Hosox federal electors that is granted the power to prohibit,
reg  Whilst by the Ontario Act, it is in local municipalities
Townsure and provincial electors that the power is vested. In
'&ILS%?GT; Quebec it is the municipal electors, when a submission
—— to the people is ordered. '
Taschereau h .
T The Privy Council in Hodge v. The Queen (1) con-
—  sidered that the Ontario License Act does not conflict
with the federal Temperance Act of 1878. A fortiori
would I say, two prohibitory Actsneed not necessarily
conflict with one another.

I do not lose sight of the fact that, as a local munici-
pality forms part of a county municipality, where the
federal Act of 1878 is put into operation in a county it
necessarily follows that it is in operation in every one
of the local municipalities included in it. The only
consequence of this, however, is that the working of the
provincial Act, or of a by-law under it, or the machinery
by which it is put in operation, may be superseded or
suspended in the municipalities where the Act of 1878
is in force, but I do not see in that any inconsistency
with the power of the province to pass it, as long as
the Act of 1878 is not acted upon, and revive it when
the other one ceases to operate where it has been put
in operation. '

The federal Act cannot at all be considered as legisla-
tion over the powers of the municipalities. It does not
purport to be anything of the kind. It has no connec-
tion whatever and could have none with the municipal
system of the different provinces. It is controlled
altogether by a majority of federal electors, but that, it
is obvious, may not be at all the majority of municipal
electors in a municipality, when that is required as in
the province of Quebec and, in fact, cannot be under
the statutes at present in force in some of the provinces

(1) 9 App. Cas. 117.
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whereby women, for instance, are entitled to vote at 1895
municipal but not at federal elections. Likewise, for Housox
the provincial electors, where as in Ontario these by-
laws under the provincial Act depend on their votes. Townsare
The majority of them may not be at all a majority of %IZ,IS;;?(,THH_
federal electors, or vice versd. —

_ Tascherean

And the respondents, I assume, would not have any
objection to submit to the Temperance Act of 1878, if
it was put into force in the county of which they form
part. All that they claim is home rule, the right to
put a stop to drinking and to taverns within theirown
territorial limits, even if the rest of the province, or all
the other municipalities of their own county, choose
to do otherwise for their own people. They should
be as free to do so now as they were before Confedera-
tion, though the provinces of British Columbia,
Prince Edward Island, Quebec, or all of them and all
the other municipalities of Ontario, may favour,
within their territorial limits, a different policy.
Whenever the federal Parliament prohibits entirely
the liquor traffic in the Dominion, assuming always
for the purposes of this case that they have the power
to do so, the respondents will not complain; the very
object they are now contending for will be attained.
‘What they ask is to be at liberty to do so for themselves
till Parliament does so for the whole Dominion.

And again : By an express provision of the Temper-
ance Act of 1878, if the Act is rejected by the federal
eleetors it cannot be submitted to them again for a
period of three years. Now, if within these three years,
a local municipality, and a majority within it of the
provincial or municipal electors where that is required,
desire to prohibit the liquor traffic within its limits, is
there anything, in allowing them to do so, inconsistent
with the Temperance Act of 1878, or repugnant to it?
It is all the other way, it seems to me. It perfects it:
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1895 it aims at the same result ; it provides for the promo-
HT;};;N tion of temperance, where the Act of 1878 fails; it
THE promotes temperance wherever the Act of 1878 cannot
TownsEIP penetrate, it replaces it in any county, where a majority
%%S;fg; of the federal electors will not allow it to come in, or
—— where no attempt is made to put it in operation. And

Taschereau
is there, in that case, any inconsistency, or danger of a
clashing of powers, in conceding to a local munici-
pality the power to prohibit within its own limits
though the rest of the county is in favour of licensing ?

And can it not be said of the enactment now under
consideration, what their Lordships said of the statute
in Hodge v. The Queen (1), that it is ‘‘ confined to
municipalities in the Province of Ontario and is
entirely local in its character and operation.”

The federal Parliament has, for instance, the right,
I presume, of prohibiting the sale of dynamite or opium
or any other poison all through the Dominion. The
appellant would contend that, if Parliament has not
enacted such a law, the provincial legislature cannot
authorize the municipalities to prohibit the sale of such
articles within their limits. Such a contention cannot
prevail. There are a large number of subjects which
are generally accepted as falling. under the denomina-
tion of police regulations over which the provincial
legislatures have control within their territorial limits,
which yet may be legislated upon by the federal
Parliament for the Dominion at large. Take, for in-
stance, the closing of stores and cessation of trade on
Sundays. Parliament, I take it for granted, has the
power to legislate on the subject for the Dominion, but,
until it does so, the provinces have, each for itself, the
same power.

This shows, it seems to me, that the word “exclu-
sively ” in section 92 of the British North America Act
is not susceptible of the wide construction that the

(1) 8 App. Cas., 117.

Y p—
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appellant would put upon it. Then here, all that the
respondent contends for is the municipal power to
prohibit the liquor trade, or the power to prohibit as a
part of the municipal institutions of the province, and
that the power of the provincial legislatures over those
institutions and the municipal system in general is
exclusive. The federal parliament cannot in any way
touch them. i

On the appellant’s contention that such a prohibition
by the municipalities is a regulation of trade and com-
merce, and therefore wltra vires of the provincial legis-
lature, I need not dwell.

It is settled that these words “regulation of trade
and commerce ” in the British North America Act do
not bear the wide construction that the appellant
would here contend for. Citizens Ins. Co. v. Parsons (1) ;
Hodge v. The Queen (2) ; Bank of Toronto v. Lambe (8) ;
Bennett v. The Pharmaceutical Assoc. of Quebec (4);
Pillow v. The City of Montreal (5).

It was likewise held by the United States Supreme
Court, in Cooley v. The Board of Wardens (6), that a
state law, establishing certain pilotage regulations
conceded to be regulations of commerce, was valid
until superseded by the federal legislative power.
And, as said by Mr. Justice Field, in Sherlock v.
Alling (7) :—

Legislation, in a great variety of ways, may affect commerce and
persons engaged in it, without constituting a regulation of it within
the meaning of the constitution.

Cases to that same import are Ex parte McNeil (8);
Willson v. The Blackbird - Creek Marsh Co. (9), and

- Gilman v. The City of Philadelphia (10).

(1) 7 App. Cas. 96. (6) 12 Howard 319.
(2) 9 App. Cas. 117. (7) 93 U.8. R. 99.
(3) 12 App. Cas. 575. (8) 13 Wall. 240.
(4) 1 Dor. Q.B. 336. . (9) 2 Peters 250,

(5) 30 L.C. Jur. 1. (10) 3 Wall. 728.
11
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1895 If the provinces were deprived of the right to all
Hosox legislation whereby it might be said that trade and
T;'E commerce are in some way regulated, or more or less
Townsure affected, very shadowy indeed would be many of the
OF SOUTH .
Norwicn. Powers conferred upon them in express terms by sec.
—— 92 of the British North America Act.
Taschereau . .

J To apply to this case what Mr. Justice Swayne, de-
livering the judgment of the United States Supreme
Court in Railroad Co. v. Fuller (1), said of the United
States constitution on the same subject, assuming that
this statute in question constitutes, in a sense, a regu-
lation of trade and commerce, it is a regulation of such
a character as to be valid until superseded by the para-
mount action of the federal authority. And it may
very well be, notwithstanding what was said in this
court in City of Frederictonv. The Queen (2), that if Par-
liament has the power to prohibit the liquor trade for
the whole Dominion, it is not at all under the words
“regulation of trade and commerce” of section 91 of
the British North America Act that it gets it. How-
ever, that is not the question here. I may, nevertheless,
notice what Mr. Justice Harlan, of the United States
Supreme Court, said before the Behring Sea Tribunal,
on the question whether a power to regulate includes
a power to prohibit.—

The British counsel contended that it is beyond the power of the
arbitrators to prescribe regulations of that character (to prohibit).
They argued that the tribunal could not do indirectly what
they could not do directly ; that prohibition, in terms or
by the necessary operation of regulations, is not regulation ; that the
power to regulate is not a power to prohibit......... ‘When enforcing the
view last stated, counsel asked us whether a power given by the legis-
lative department to « municipal corporation to regulate, within its
limits, the sale of ardent spirits would give to such corporation autho-
rity to prohibit all sales of such spirits. Perhaps not. But the case
put doed not meet the one before the tribunal......... It is mere play

(1) 17 Wall. 560. (2) 3 Can. 8. C. R. 505.
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upon words to say, in respect to this treaty, that prohibition is not
legislation (1).

I now pass to the provincial statutory laws on the
subject.

The learned judges of the Court of Appeal, in the
Local Option Case (2), have said all that can be said
upon the Ontario municipal law of any import on this
question. Let us see now what light a Quebec candle,
or a reference to the Quebec law of municipalities,
might throw upon it.

In 1774, by the 14th Geo. IIL c. 88, 5. 5 (see 35 Greo.
III1. c. 88, of Lower Canada, and 18 & 14 Vic. ¢. 27, of
the late province of Canada), a license fee was imposed
by the Imperial Parliament upon the sale of liquors in
the Province of Quebec as then constituted. That Act is
still in force in Quebec, if not in Ontario. The revenues
from these licenses were to fall into the provincial fund,
but in 1845, by the 8 Vic. c. 72, the legislature of
the late Province of Canada decreed that the revenues
from houses of public entertainment and tavern licenses
were thereafter to be appropriated for municipal pur-
poses.

In 1847, by 10 & 11 Vie c. 7, the municipalities
were given de novo the power to increase the price for
liquor licenses.

In 1851, by 14 & 15 Vic. c¢. 100, a larger control over
the liquor traffic was assumed by the legislature, and
a new system of tavern licenses was established. Its
main feature consisted in thisthat traffic in liquor was
prohibited everywhere, except when allowed by the dis-
cretionary powers of municipal councils and municipal
electors. Smart v. The Corporation of Hochelaga (8).
By section 21 the revenue from liquor licenses was
again given to the municipalities.

(1) Mr. Justice Harlan’s opinion (2) In re Local Option Act 18
before Behring Sea tribunal, page Ont. App. B. 572.

31 (3) 4 Legal News 255.
113
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1895 In 1853, by 16 Vic. c. 214, an Act to the same
Hoson effect, with certain modifications, was passed for the

Tag  Cities of Montreal and Quebec.

Townsmir  In these cities the power to grant or refuse licenses
%%S;fg; was by that Act vested in the police magistrates, but
they had no power to license except upon the petition
of a certain number of municipal electors. All the
license Actsin the province have since, likewise, made
the granting of licenses dependent upon the municipal
councils or municipal electors.

I need only refer for this to the Consolidated Statutes
of Lower Canadac. 6s. 9, and to arts. 829-835, and
following, of the Revised Statutes of 1888, in both of
which these License Acts are all condensed. A pro-
vision is to be found in every one of them that no
licenses are to be issued in the municipality wherein
a prohibitory by-law is in force So much for the
License Acts.

Now for the Municipal Acts. In 1855, by 18 Vic.
c. 100, whereby the present municipal system of
the province was inaugurated, local councils were
empowered in express terms, section 28, sub-section 6,
to prohibit absolutely the retail traffic in liquors within
the territorial limits of the municip‘ality. In 1856, by
19 & 20 Vic. c. 101, sec. 8, the county councils were
authorized to prohibit entirely, in March of each year,
the sale of spirituous liguors within the county. And
by section 11 the local councils were authorized to pass
such a by-law for their own municipalities whenever
the county council had allowed the month of March to
expire without having passed one for the county.

In 1860, by 23 Vic. ch. 61, the Municipal Act was
consolidated, but the above provisions of the statute of
1856 were left intact. Alsoin the Consolidated Statutes
of 1861, ch. 24, these enactments are re-enacted with-

Taschereaun
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out any alterations ; as secs. 26 sub-secs. 10 and 11, and
sec. 27, sub-sec. 16, respectively.

The terms are wunequivocal: “ Every municipal,
-county (or local) council may make by-laws for pro-
hibiting and preventing (to prevent or prohibit) the
sale of any spirituous liquors.” In 1866 (29 & 80 Vic.
ch. 82), sec. 16 of sec. 27 of the Consolidated Muni-
cipal Act of 1861, ch. 24, above referred to, was
repealed, and replaced by a provision giving to local
councils, before the second Wednesday of March of each
year, the power to prohibit the sale of any spirituous
liquors.

This Act, passed only two years after the Temper-
ance Act of 1864, must be taken asanother unequivocal
declaration of the legislature of the late province of
Canada that the power of the municipal anthorities
had not been, in any way, diminished. or restricted by
the said Temperance Act, and that these powers were
not inconsistent with or repugnant to those conferred
by the said Act.

Such was, in the province of Quebec, the state of the
statutory law, on the subject, at confederation.

I need hardly say that it results clearly from i,
whatever its consequences may be on the question
now under consideration, that the whole system of
legislative supervision over the liquor traffic was so
closely identified with the municipal system of the
provincée and so blended with it that they formed only
one. The “constitutional connection” between the
two, to use Mr. Justice Burton’s expression, was com-
plete. And up to the present day the two are so
worked and put in operation as one that every year,
in a large number of the municipalities, the only, orat
least the principal,question at the election for councillors
is prohibition or no prohibition. This is a matter of
public notoriety in the province. Now, not long after
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1895 the coming into force of the British North America
Hosoy Act the Quebec Legislature, in 1870, enacted a
v~ municipal code and, in continuance of the policy
Towxsmip that had theretofore prevailed in the Province of
ﬁ%g;fgﬂﬂ. treating the control over the liquor traffic as a
—— part of the municipal institutions, and leaving it
to be as theretofore a marked feature of the power vested
in the municipal authorities, it conferred upon each
local council, by sec. §61 thereof, the power to prohibit
and this, by extension of the power, “ at any time”
during the municipal year, the retail sale of intoxicating
liquors. And that enactment, with slight amendments
(art. 6118, Rev. Stat. of 1888), has remained in force up
to the present day unchallenged by the federal autho-
rity and has been acted upon through the Province
in a number of municipalities.

And at this very moment there are no less than 158
localities in the province, as I gather from official
sources, where the retail sale of liquors is entirely pro- -
hibited under that statute. That has been in the pro-
vince the average yearly number of such by-laws since
1867. And, as in Ontario, I may remark, the enforce-
ment of all such regulations, restrictions and”prohibi-
tions is performed by the police force of the locality
where such force exists, and forms a part of the police
duties, under the control of the police courts and police
commissioners. In fact, in many of the rural munici-
palities, the only annual police regulation is a prohibi-
tory by-law.

If the appellant’s contentions were to prevail all this
legislation, all these hundreds of by-laws passed every
year since 1867, were and are each and every one
of them perfect nullities, not worth the paper they
were written upon.

The legislature of Quebec, besides the statutes I have
referred to, has since the municipal code, and after the

Taschereau
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passing of the federal Temperance Act re-enacted, in
1888, as law enforced in the province, the Temperance
Act of 1864, by art. 1095 of the Revised Statutes which
reads as follows :—

The municipal council of every city, town, township, parish or in-
corporated village, shall have the power -under the authority and for
the enforcement of this section, and subject to the provisions and
limitations, at any time, to pass a by-law prohibiting the sale of in-
toxicating liquors,
without submitting it to the electors. The legislature
of Ontario, in 1887, by the Revised Statutes, likewise
considered the Temperance Act of 1864 as still in force
within that province.

Now, what is the jurisprudence on the question in
the province of Quebec ?

I will refer, of course, only to the Court of Appeal.

I fird only two cases, in that court, on the question,
but they are both so express and clear that unreversed
as they stand, they settle, beyond doubt, the jurispru-
dence, as far as the province goes.

In Sulte v. The Corporation of Three Rivers (1882)
(1), the Court of Appeal,-in Montreal, unanimously
held that, at the time of confederation, the right to pro-
hibit the sale of intoxicating liquors was possessed by
the municipal authorities, and consequently is to be
deemed included in the powers vested in the provin-
cial legislatures, under the words “provincial institu-
tions ” of subsec. 8, sec. 92 of the British North America
Act, and this in no equivocal terms.

We hold then, said Mr. Justice Ramsay for the court, that the right
to pass a prohibitory liquor law for the purposes of municipal insti-
tutions has been reserved to the local legislatures by the British North
America Act.

That case was affirmed in this court (2), though not
upon the ground taken by the Montreal Court of Ap-

(1) 5 Legal News 330; 2 Cart- (2) 11 Can. 8. C. R. 25.
wright, 280.
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1895  peal. The point was not dealt with one way or the
Hoson. other.

Tog In 1891, in the case of the Corporation of Huntingdon
Townsure v. Moir and the Attorney General intervening party upon
' %ﬁ,ﬁ;‘ﬁ the constitutional question (1), the Court of Queen’s
—— Bench again unanimously determined, reversing
the judgment a guo, that art. 561 of the Municipal
Code vesting the local councils with the right to pro-
hibit the retail traffic in liquors within their territorial
limits, is intra vires of the provincial legislature, and
that a by-law passed under the provisions to prohibit

such traffic is in all respects legal and binding.

It is impossible to get two decisions more directly
in point.

This court has never had occasion to pass on the
question, but in the case of Bergeron v. Lassalle (2) it
may not be amiss to remark, the power of the legis-
lature of Quebec to prohibit the sale of liquors in Three
Rivers and other cities of that class, relied upon by the
respondent, was not questioned either at bar or on the
bench, and the court gave due effect to such a prohi-
bition. '

The appeal should, in my opinion, be dismissed with
costs. )

I have only to add that, in my view of the case, the
appeal must fail even if the appellant’s contentions as
to the unconstitutionality of the Ontario legislation in
the matter were to prevail. '

For, if the province of Ontario had not the power to
re-enact the sections in question of the Municipal Aect,
it cannot have had the power to repeal them expressly
or impliedly ; and consequently they are now in force:
as they stood at confederation in the Municipal Act of
1866. No reasons to quash the by-law of the muni-
cipality respondent as being against the provisions

Taschereau
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of the statute as it then was, have been assigned by the
appellant.

As T conclude this opinion, I am informed by the
registrar that a reference to this court which will pro-
bably involve the question in issue in this case has
been ordered by the federal authorities. I think, how-
ever, that the parties here should not be prejudiced by
this action of the federal power, and that they are .en-
titled to a judgment on the case they submitted to us.

GWYNNE J.—After the argument of this case upon
the first of the questions involved in it, certain
questions were submitted to us under an order in
council of the 26th of October, 1898, in the matter of
prohibition of the trade in intoxicating liquors under
the provisions of the statute in that behalf, which ques-
tions contained one which raised the precise point in
issue in this case and in consequence all further action
in this case was deferred until the hearing and argu-
ment of the questions submitted by the order in
Council. The argument therefore upon the questions
so submitted, constituted in effect, in my opinion. a
reconsideration and as it were, a rehearing of the ques-
tions involved in this case. I have entered fully in
my judgment on the questions so submitted into my
reasons for my conclusions upon the said questions
which include that in this case which judgment
contains the only judgment I have to deliver upon
every one of the questions therein involved, namely,
that they all must be answered in the negative (1).

Appeal dismissed with costs.
Solicitors for appellant: Dw Vernet & Jones.
Solicitors for respondent : O’ Donohoe, Titus & Co.

(1) See His Lordship’s judgment in next case.
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SUPREME COURT OF CANADA. [VOL. XXIV.

In re PROVINCIAL JURISDICTION TO PASS PROHIBITORY
' Liquor Laws.

SPECIAL CASE REFERRED BY THE GFOVERNOR GENERAL
IN CoUNcIL.

Reference by Governor in Council—Constitutional law— Prohibitory laws—
Intoxicating liguors—British North America Act, secs. 91 and 92—
Provincial jurisdiction — 53 Vie. chap. 56 sec. 18 (0.)—54 Vi,
chap. 46 (0.)—Local option—Canada Temperance Act, 1878.

1. A provincial legislature has nmot jurisdiction to prohibit the sale,
either by wholesale or retail, within the province, of spirituons,
fermented or other intoxicating liquors. )

Per the Chief Justice and Fournier J. dissenting : A provincial legis-
lature has jurisdiction to prohibit the sale within the province of
such liquors by retail, but not by wholesale ; and if any statutory
definition of the terms wholesale and retail be required, legisla-'
tion for such purpose is vested in the Dominion as appertammfr
to the regulation of trade and commerce.

2. A provincial legislature has not jurisdiction to prohibit the manu-
facture of such liquors within, or their importation into, the
province. .

3. The Ontario legislature had not jurisdiction to enact the 18th sec-
tion of the Act 53 Vic. ch. 56, as explained by 54 Vie. ch. 46.
The Chief Justice and Fournier J. dissenting.

His Excniexcy THE GovERNOR GENERAL IN
CouNcIL, by order in council bearing date the twenty-
sixth day of October, in the year of our Lord one thou-
sand eight hundred and ninety-three, passed pursuant
to the provisions of the Revised Statutes of Canada,
chapter 185, and intituled : *“The Supreme and Ex-
chequer Courts Act,” as amended by section 4 of the
act passed in the 54th and 55th years of Her Majesty’s
reign, chaptered 25, referred to the Supreme Court of

PrESENT :—Sir Henry Strong C.J., and Flournier, Gwynne, Sedge-
wick and King JJ.
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Canada for hearing and consideration the following
questions, namely :—

1. Has a provincial legislature jurisdiction to pro-
hibit the sale within the province of spirituous, fer-
. mented or other intoxicating liquors ?

" 2. Or has the legislature such jurisdiction regarding
such portions of the province as to which the Canada
Temperance Act is not in operation ?

8. Has a provincial legislature jurisdiction to pro-
hibit the manufacture of such liquors within the
province ?

4. Has a provincial legislature jurisdiction to pro-
hibit the importation of such liquors into the province ?

5. If a provincial legislature has not jurisdiction to
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prohibit sales of such liquors, irrespective of quantity,

bhas such legislature jurisdiction to prohibit the sale,
by retail, according to the definition of a sale by retail,
either in statutes in force in the province at the time
of confederation, or any other definition thereof?

6. If a provincial legislature has a limited jurisdic-
tion only as regards the prohibition of sales, has the
legislature jurisdiction to prohibit sales subject to the
limits provided by the several subsections of the 99th
section of “The Canada Temperance Act,” or any of
them (Revised Statutes of Canada, chapter 106, section
99) ?

7. Had the Ontario Legislature jurisdiction to enact
the 18th section of the Act passed by the legislature of
Ontario in the 53rd year of Her Majesty’s reign, and
intituled: *“An Act to improve the Liquor License
Acts,” as said section is explained by the act passed by
said legislature in the 54th year of Her Majesty’s

reign, and intituled : “ An Act respecting Local Option

- in the matter of Liquor selling ”?
The court stated its opinion to the effect that all the
‘said questions so referred as aforesaid should be an-
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swered in the negative, and the reasons therefor ap-
pear from the opinions delivered by their Lordships
Mr. Justice Gwynne, Mr. Justice Sedgewick and Mr.
Justice King, hereinafier given. His Lordship the
Chief Justice, and his Lordship Mr. Justice Fournier,
dissenting from the opinion of the majority of the
court, were of opinion that the said questions should
be answered in the affirmative, with the exception of
questions three and four, which they were of opinion
should be answered in the negative, and the reasons
therefor appear from the opinions of the Chief Jus-
tice and Mr. Justice Fournier, also hereinafter given.

Curran Q.C., Solicitor-General of Canada for the Do-
minion.

Cartwright Q.C., Deputy Attorney General, and
Maclaren Q.C., for Ontario.

Cannon Q.C., Assistant Attorney General, for
Quebec.

Maclarer Q.C., for Manitoba.

Wallace Nesbitt and Saunders, for the Distillers and
Brewers’ Association by leave of the court under 54
& 55 Vict. ch. 25 sec. 4.

The Solicitor-General—The main question to be
decided upon this reference is, whether a provincial
legislature has jurisdiction to prohibit within the pro-
vince the sale, manufacture or importation of spirituous,
fermented or other intoxicating liquors ?

It is hardly necessary to discuss whether the pro-
vince has the right to prohibit the sale of liquor irre-
spective of quantity. By the British North America
Act the regulation oftrade and commerce is absolutely
within the power and jurisdiction of the Dominion
Parliament, and for a province so to prohibit would
be an infringement upon the powers that have thus
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been conferred in a distinct and positive manner upon 1894
that parliament. / 7 In re Pro-

It is true that the Dominion License Act, 1883, was Hﬁ?é%%i’f
held by the Privy Council to be u/tra vires, and it has Laws.
been contended that the judgment in that case was in
conflict with Russell v. The Queen (1) which held the
Canada Temperance Act to be inira vires, but that
tribunal pointed out that there was no conflict, that in
deciding the Canada Temperance Act case they pro-
ceeded uwpon a certain line, and in deciding the
License Act case they were proceeding upon a different
line. I wish to refer to a statementmade by the Chief
Justice in a case many years ago, one of the very first
cases in this court, Severn v. The Queen (2), which I
think is of some importance :

Some arguments addressed to the court seem to have been intended
to elicit opinions as to the locality of the power of prohibiting
legislation with reference to the trade in spirituous liquors, wine and
beer. This, so far as retail trade is concerned must depend upon the
proper answer to two questions :—First, do the local legislatures
possess what is called the police power ? Secondly, if they do, does it
authorize them to legislate so as to prohibit or only to regulate the
retail traffic in liquors ? The decision of this case does not call for

any answer to either of these questions, and I therefore forbear from
expressing any opinion upon them.

I quote this to show that this case presents a feature
which comes up for the first time and I am satisfied
that there will be found in the decisions of the Privy
Council reasons why there should be, for the proper
adjudication of this question and the determination of
where the power to prohibit lies, a definition given, as
I think a definition has already been given in the
Canada Temperance Act (3), of what is wholesale and
what is retail, and my first contention is that the
power to determine that must lie in the authority hav-
ing the regulation of trade and commerce, the superior
power.

(1) 7 App. Cas. 829. (2) 2 Can. S.C.R. 70.
(3) Sec. 99, subsec. 8.
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In Russell’v. The Queen (1), the Privy Council, in

Inre Pro- affirming the judgment which maintained the con-

. HIBITORY
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Laws.

stitutionality of the Temperance Act, gave their concur-
rence and sanction to the definition which was given
by the Dominion Parliament as to what is wholesale.

In the case of Citizens Insurance Co. v. Parsons (2),
the Privy Council say that in construing the words
“regulation of trade and commerce” they would in-
clude political arrangements in regard to trade requir-
ing the sanction of parliament, the regulation of trade
in matters of inter-provincial concern, and it may be
that they would include the general regulation of trade
affecting the whole Dominion.

The legislation with regard to trade and commerce,
to my mind, gives to .the Dominion the control of the
importation and manufacture of intoxicating liguors.
That is a branch of the subject which I think requires
but very little elaboration. The definition which I
have just read here stating that this would include
political arrangements in regard to trade requiring the
sanction of parliament, seems to he self-evident. Ifwe
wish to make a treaty of commerce with France with
regard to wines, or with the United States with regard
to our trade relations, the Dominion Parliament has in
the past, without any question, made such arrange-
ments, and there is no doubt that here the judgment
of their Lordships comes directly into play when they
speak of arrangements in regard to trade requiring the
sanction of parliament, the commerce or trade in mat-
ters of inter-provincial concern; here we have the
manufacture of liquors'in our country, a very large
industry, in which persons in the different provinces
are engaged, and in our inter-provincial trade these
commodities play a very important part. They say
this would include the general regulation of trade

(1) 7 App. Cas. 829, (2) 7 App. Cas. 113.
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affecting the whole Dominion. The wholesale traffic, 1894

at all events, is one which involves every province, In re Pro-
and which needs to be regulated by a parliament hav- F¥o%
ing jurisdiction over the whole area of the country. Laws.

I may state here that we have also, in the classifica- ~—
tion of these subjects in the statutes of old Canada
prior to confederation, something that may guide us, to
some extent at all events, in arriving at our conclu-
sion wupeon this point. If we take up the Consolidated
Statutes of Canada of 1859, we find there that the
subjects which fell under the general control, which
affected the two provinces generally, were disposed of
in the general consolidation of the statutes, including
all the legislation regarding the importation and manu-
facture of liquors. The excise laws are side by side
with the customs enactments showing that such
importation and manufacture were subjects of general
concern in which the trade and commerce of the united
provinces were involved.

[The learned Solicitor Greneral then referred at length
to the case of Suite v. Three Rivers (1); Lareaun (2);
Clements on the Canadian Constitution (8); and In re
Local Option Act (4); contending that the power
of prohibiting by retail was given to local legislatures
under the words “municipal institutions” in section
92 British North America Act.]

All parties in discussing this question, the local
legislature in legislating upon it, the Dominion in
legislating upon it, have felt that there was an-abso-
lute necessity to draw a distinction between wholesale
and retail,

The constitution will be utterly unworkable if you
cannot draw a distinction between wholesale and
retail. If, under municipal institutions, the legisla-

(1) 11 Can. 8. C. R. 25. (3) P. 371.
(2) P. 387. (4) 18 Ont. App. R. 572.
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ture of a province could delegate to a municipality

In e Pro- the power to prohibit, to absolutely prohibit by retail,
HIBITORY T gay that in logic, and common sense, it must have

LiqUuor
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that power vested in itself. No doubt I am met by
the argument that the Privy Council has decided that
there is no distinction as to retail at all. The regula-
tion of trade and commerce is vested in the Dominion
Parliament, and there is no more important or essential
element in the regulation of trade and commerce than
the definition as to what is wholesale and what is
retail. There must be some authority. .

The sixth question is: “If a provincial legislature
has a limited jurisdiction only, as regards the prohi-
bition of sales, has the legislature jurisdiction to pro-
hibit sales, subject to the limits provided by the several
subsections of the 99th section of the Canada Temper-
ance Act, or any of them 2”

I have sought to point out that the 99th section of
the Canada Temperance Act was the governing and
the defining point. The answer to this must be inthe
affirmative. :

My learned friends, who represent the distillers, say
that this is an ambiguous question, and proceed to
discuss it as though they were discussing the second
question over again. Under this section 99 it will be
noticed that the Deminion Parliament was very careful
in all its subsections with regard to the rights which
were dealt with. There was the question, for instance,
of religious liberty, and there was the one exception
made with regard to the manufacture or importation or
sale of wine for sacramental purposes.

The Dominion Parliament having within its control
the protection of the civil and religious liberty of the
people in this Dominion, and the peace, order and
good government of the people, no local legislature
could prohibit, for instance, the sale of wine for sacra-
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mental purposes, and thus deprive some of the largest 1894
bodies of christians in the Dominion of the right of 1, ¢ Pro-
exercising freely their religious ideas and convictions. T2ToRY
So it would be, under trade and commerce, with regard Laws.
to that subsection which states that intoxicating ~
liquors or alcohol may be sold for the purpose of
mechanical developments of various- kinds. Alcohol
may be necessary in the carrying on of a whole host of
trades in the country and have none of the attributes
of alcoholic beverages when manufactured. No local
legislature could possibly have the power to prohibit
the use of alcohol in carrying out those works which
are necessary for the development of trade and com-
merce in the Dominion. :

As to the last point I agree that the judgment
of the Court of Appeal for Ontario is good and sound
in every respect.

[The Chief Justice: I shall call upon counsel in the
order of precedence of the lieutenant governors. I
will call upon Ontario first.]

Maclaren QC. 1 appear for the province of Mani-
toba as well as Ontario. My learned friend Mr.
Cartwright appears for Ontario with me. I appear for
Manitoba alone. My instructions from the two Attor-
neys General are the same. ‘

With regard to the position of this question, I
submit, may it please your Lordships, that it is useful
to look at the state of matters at the time of confed-
eration. The British North America Act of 1867 was
no doubt passed with a view to the existing state of
things.

The phrases that are there used are largely taken
from the headings of legislation that was then on the
statute book of old Canada, among them being trade
and commerce and “ municipal institutions ”—so that
I would first ask your Lordships to interpret the ex-

12
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pression used in those sections of the British North
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an Imperial dictionary exclusively but by a Canadian
dictionary, so to speak.

Looking then at the state of the law before confedera-
tion, which, I think, we may do, we find, for instance,
the Consolidated Statutes of Lower (anada which
have been referred to by the Solicitor General giving
the power of prohibiting the sale of spirituous liquors
to the municipal council. (Chap. 24.) The state
of the law apparently in Upper Canada at this time
was that a prohibitory law could be passed pro-
hibiting shop and tavern licenses, but not the sale
in original packages. I am not aware exactly where
this importation in original packages came from, but
you could not sell 100 gallons provided it was not in
the original packages, in other words, if bulk was
broken ; it would then cease to be protected. With
regard to the other two provinces of which the
Dominion was originally composed I speak with less
certainty and positiveness; but, so far as I am able to
understand the statutes of those provinces, there were.
for the rural parts at least, not the same kind of muni-
cipal institutions as had been adopted or adapted to
Lower and Upper Canada.

So far as I can form an opinion from looking over
the statutes of the provinces of Nova Scotia and New
Brunswick, it seems to me that to this day, for instance
in Nova Scotia, they deal directly with a good many
matters relating to roads and the like which in the
provinces of Ontario and Quebec were, even before
confederation, left to municipal authorities. I notice
money grants and the like. I infer from the state of
legislation that some of the details of this legislation
were not so fully or generally carried out as they
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were in Upper and Lower Canada at the time of 1694

confederation. In re Pro-
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the Ontario municipal system, but it has been created Laws.
since the British North America Act, which it cannot =~
therefore help to interpret.

So that my argument on that point is that when
the legislatures of the provinces, and the British North
America Act legislating respecting those provinces,
used that title “municipal institutions,” we may
assume they used it giving to it the well established
meaning it had in the country with regard to which
they were legislating.

However, we have to admit this, that some of the
enumerated subjects in section 91 were matters that
were formerly under the head of “municipal institu-
tions,” and I could not pretend to argue that those
subjects which are given by name to the Dominion,
such as “ weights and measures ” in section 91, are not
taken out of the respective categories in section 92
under which they might otherwise fall, but my argu-
ment is that that is limited to those subjects which
are taken out by name.

Then, as to clause 9, it may have been inserted giv-
ing the legislature the license power for the purpose
of revenue for this reason: the Dominion is given,
under section 91, the right to raise a revenue by any
system of taxation, and the only power given to the
Tocal to tax is by direct taxation within the province.
The Privy Council has decided, in the insurance and
other cases, that licenses are a sort of indirect taxation,
so that if they had not put in that section (sub-
section 9) it might be presumed that the local legisla-
tures were not authorised to raise a revenue by that
indirect means of taxation, viz., licenses.

1214
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Then with regard to this question of “municipal
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doctrine is that laid down by the first Chief Justice of
this court in an Ontario case, Re Slavin and Orillia (1),
which puts this matter better than I could do.

I would also refer to the case mentioned by his
Lordship the Chief Justice, The Queen v. Taylor (2)
where there is a very thorough discussion of this
branch of the subject. It is practically the same case
as came before this court later in Severn v. The Queen
(8). See also Sulte v. Three Rivers (4).

I have to admit that the regulations by “municipal
institutions” before confederation were veryl largely
of what might be considered retail, not exclusively,
but in a general sense. In the province of Ontario,
for instance, original packages were exempt from
municipal supervision in case the original package
contained a certain quantity. Prior to the decision in
the License Act of 1883 it might have been open to
argument, as the Solicitor General has argued, that
there was a difference between wholesale and retail, but
I respectfully submit that since the decision in the
Liquor License Act case we are justified in assuming,
for such purposes as we are arguing to-day, that
there is really no difference between wholesale and
retail, and that the two must stand or fall together. I
am speaking now only of the sale. That I claim is
the effect of the decision in the case of the License
Act of 1883, the McCarthy Act, and the amending Act
of 1884. When the matter was argued before this
court the wholesale trade was referred to as properly
coming under the matter of regulation of trade and
commerce, but not shop or tavern licenses, or the
retail trade; your Lordships were drawing a line of

(1) 36 U.C.Q.B. 176. (3) 2 Can. 8. C. R. 70.
7 (2) 36 U.C.Q.B. pp. 212 to 214.  (4) 11 Can. 8. C. R. 25.
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distinction and demarcation which was swept away by 1894
the Privy Council ; they said in effect, that not only was 7, s Pro-
the retail trade to be licensed, and regulated at least, Hﬁf;gg?
by the provinces, but the wholesale trade as well. Laws.
There is a case as to the difference between wholesale —
and retail which I would like to refer to as a part of
my argument. It is the case of Lepine v. Laurent (1)
decided in 1891.
The next point I would refer to is this, that in the
case of Russell v. The Queen (2), which was cited by my
learned friend, and which I think will be used by our
friends on the other side to show that we have not the
power of prohibiting, the case of ‘‘municipal in-
stitutions ” was not considered ; that appears from the
report itself.
In this case we are not called upon to reconcile con-
flicting legislation. That may come up hereafter,
but for the present your Lordships are only asked
whether the provinces have such power, assuming that
the Dominion has not exercised it. That, I think, is a
fair way of putting the questions which have been sub-
mitted by His Excellencyin the present case, and forthat
purpose I think it is useful to remember, in considering
Russell v. The Queen (2), that what wasin question there
was a Dominjon Act, and the expression used in Hodge
v. The Queen (8) is particularly applicable, because
I claim that prohibitory legislation is one of those very
questions or subjects which, in one aspect and for one
purpose, may well fall within section 92, and in
another aspect, and for another purpose, may fall
within section 91. In Hodge v. The Queen (8) the pos-
sible conflict is referred to and their Lordships base
their decision on the ground that there is no conflict.

(1) 14 Legal News 369 ; 17 Q. L. (2) 7 App. Cas. 829.
R. 226. (3) 9 App. Cas. 117.



182

1894

SUPREME COURT OF CANADA. [VOL. XXIV.,

(The learned counsel then reviewed the argument of -
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Council on the McCarthy Act.)

With regard to the question of regulation, I think
this much can be said, that the decision in Hodge v.
The Queen (1), and the decision on the McCarthy Act, at
least have settled this, that the licensing and the regu-
lation of the liquor traflic are in the provinces. That.
I .think, is the outcome of these discussions. I think
they have decided that they have the regulation. My
argument is that the power to prohibit is involved in
the power of regulation, and I attach some importance
to that principle. I do not know that I have ever seen
that more tersely put than by his Lordship the late Chief
Justice of this court in the case of Fredericton v. The
Queen (2). ‘

It is difficult to say that a provincial legislature can
prohibit 499 people out of 500 from engaging in some-
thing, but that they cannot prohibit the 500th.

The powers which we are now claiming for the pro-
vincial government are the powers which all the pro-
vinces have since confederation exercised, almost
without challenge, regarding the sale of poisons and
such substances under the Pharmacy Acts that have
been passed in the various provinces. For instance,
in the Ontario Act, which is chapter 151 of the Revised
Statutes of Ontario, section 26 makes provision as to
the sale of these poisons. The only case of which L
am aware where the validity of these acts came up,
and where the constitutional question was raised,
was in the province of Quebec, in the case of Bennett
v. The Pharmaceutical Association of the Province of
Quebec (3).

We claim provincial authority on this subject of
prohibition under the head of “matters of a local and

(1) 9 App. Cas. 117. (2) 3 Can. 8.0.R. p. 537.
. (3) 1 Dor. Q. B. 336.
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private nature” in subsection 16, as well as under 1884
“municipal institutions.” If it should be objected to us 1,% Pro-
on the other side that this is really an interference with Hﬁgg‘;g‘z
the Canada Temperance Act, or with the authority of Laws.
Russell v. The Queen (1), our answer to that is this, that ~—
we have the authority of the Privy Council not only
for the principle laid down in Hodge v. The Queen (2),
but also that this power of legislation may exist con-
currently in the two bodies.

The first case in which, I think, that principle was
clearly laid down, was L’ Union St. Jacques v. Bélisie (3).
Lord Selborne gave the judgment in that case. The
next case in which the same doctrine was laid down, is
Cushing v. Dupuy (4). I refer particularly to page 415.

We find this same rule laid down in the recent case
regarding the Assignment Act of Ontario, 1894 (5). So
that our argument on this ground is, that so long at
least as the Dominion Parliament has not passed a pro-
hibitory law, that it is competent for the local legisla-
ture to pass such a prohibitory law as is referred to in
the questions before your Lordships.

Assuming then that the province might have the
power, under one or other of those heads in section 92,
to passit, if it be not taken out of their hands by some-
thing that is found in section 91, the only one of the
enumerated classes that have been suggested on the
other side as interfering with it, is the regulation of
trade and commerce. Now, I submit that such a
law as your Lordships are now asked about does mnot
properly come within the regulation of trade and com-
merce, within the meaning of section 91 of the British
North America Act.

If we are looking for the origin of things, it is pos-
sible that the words “trade and commerce” may-have

(1) 7 App. Cas. 829. (3) LR 6 P.C. 3L

(2) 9 App. Cas. 117. (1) 5 App. Cas. 409.
(5) [1894] A. C. 189.
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been taken from the Consolidated Statutes of Canada.
There are 22 chapters of the Consolidated Statutes
of Canada that are grouped together under the title of
“trade and commerce.” It is instructive to notice that,
with I think two exceptions, all the subjects that are
treated of in the Consolidated Statutes of Canada, un-
der the head of “ trade and commerce,” are assigned to
the Dominion. One is the protection of persons deal-
ing with agents, and the other is as to limited partner-
ships.

As to the meaning of the words “regulation of
trade and commerce,” the first authoritative definition
of the meaning of the words “trade and commerce” is
that found in Citizens’ Ins. Co.v. Parsons (1). There their
Lordships laid down a definition which, I think, is very
strongly in favour of the position taken by us to-day.
I think the words were taken from this side of the
Atlantic, and the key to the interpretation, if they are
used in any technical sense, is rather to be sought on
the continent of America than on the continent of
Europe.

The only other discussion as-to the meaning of trade
and commerce, to which I will refer, is found in Bank
of Toronto v. Lambe (2). On this question relating to
the sale, there are a number of cases in our own
courts, as The Queen v. Taylor (8); Ez parte Cooey
(4); Blouin v. Corporation of Quebec (5); Molson v. Lambe
(6) ; Poulin v. Corporation of Quebec (1) ; Danaher v.
Peters (8). ’

So far I have spoken of the sale exclusively. Nearly
all that has been said regarding the sale applies also
to the manufacture, with this exception, I think, that

(1) 7 App. Cas. 112. (5) 7Q.L.R. 18.
(2) 12 App. Cas. 586. (6) M.L.R. 2 Q.B. 381.
(3) 36 U.C.Q.B. 183. (7) 9 Can. S.C.R. 185.

(4) 21 L. C. Jur. 182. (8) 17 Can. S.C.R. 44.
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" manufacture is in a certain sense more local in its 1894

nature than even sale. . i In re Pro-
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local legislature found it necessary, to effectually carry Laws.
out the power of prohibiting the sale to prohibit the ~
manufacture, it would so extend.

And the fact that the Dominion Parliament has the
right to tax imports, or to put an excise tax upon manu-
factures, is no ground for withdrawing this from the
local authority. |

The only other remaining question which I think it
necessary to refer to specially is the last, as to the
validity of the Local Option Act, which I will do very
briefly.

A great deal of that which I said with regard to the
sale, in the earlier part of my argument, will apply to
this seventh question ; in fact, I found it impossible to
separate the discussion of the first question submitted
to your Lordships from the last question. I have put
in the factum the principal points upon which I rely,
in addition to those that were urged in the case of
Huson v. South Norwich.

I refer especially of course to the reasons given by
the Court of Appeal in the Local Option Case (1).

I would also refer to a decision of the Court of
Queen’s Bench of Quebec Corporation of Huntingdon v.
Moir (2), on article 561 of the  Municipal Code, corre-
sponding to the Local Option Act, and to the analogous
case in Nova Scotia of Keefe v. McLennan (3).

The other ground to which I would refer with re-
gard to this local option matter, is that the Ontario
local option law may be sustained as a license law.
Briefly, I put it in this way. Under the Ontario
license law there are three classes of licenses to be

(1) 18 Ont. App. R. 572. (2) M.LLR. 7 Q.B. 281,
(3) 2R &C. 5.
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given, wholesale, shop and tavern. TUnder the Local
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and tavern, or you may pass a by-law abolishing
tavern, leaving wholesale and shop ; or you may pass
a by-law or by-laws abolishing shop and tavern, leav-
ing only wholesale. I submit that that is stiil a license -
law, and that under the authority to pass a license law
the province of Ontario had power to pass the local
option law, and that it may be sustained as a license
law. That, briefly, is the ground upon which we
claim the validity of the local option law of On-
tario. .

Under that Act wholesale licenses may issue, and
cannot be prohibited, so that the point I am making
is that this may be sustained as a license law inasmuch
as wholesale licenses may issue in any event.

Cartwright Q.C.—My learned friend has gone so
very fully into the matter that really there is very
little with which I need trouble your Lordships.
As I judge from the factums, we are all agreed that
the important question is the question of sale; but,
before passing to the question of sale, I would just

‘make this observation with regard to the question

of importation. It will, I think, be argued on behalf
of the brewers and distillers that the right to im-
port, if that be found to be in the Dominion, would
necessarily include the right to sell. That, I submit,
by no means follows. It is contrary altogether to the
decisions in the United States, and I think it is con-
trary to the observations which have been made by the
Privy Council. In two cases, Citizens Insurance Co. v.
Parsons (1) and Colonial Building and Investment Associa-
tion v. Atty. Gen. of Quebec (2),it has been suggested that
while the Dominion may have the power to incorporate
companies, with power to deal in lands and so forth,

(1) 7 App. Cas. 96. (2) 9 App. Cas. 167,
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throughout the Dominion, it may still be quite possible 1894
that a company so incorporated could do no businessin 7, 75 Pro-
any province in consequence of the laws of the pro- Eﬁfég‘(’)‘g
vince with regard to land preventing them from so deal- Laws.
ing. That, I submit to your Lordships, would be ~
entirely analogous to the question of importation carry-
ing withit the right to sell.

Then, it may be that those corporate bodies so
constituted, and given, to some extent, life, have toigo
to the provinces to get further legislation in order to
-enable them to really fulfil the purposes for which
they were principally incorporated.

Coming to the other question, as regards the rlght
to sell, that of course would be claimed under the head
of “municipal institutions,” subsec. 8 of sec. 92, and
what I suggest to your Lordships as the true view is,
to look at * municipal institutions,” if I may say so,
historically, and see what “ municipal institutions”
included at the time the British North America Act
was framed.

Looking at the British North Amenca Act, there is
no indication of anything to show that it was in any
way intended to cut down or modify the powers that
were then possessed by the various provinces with re-
gard to their own affairs, but that all the powers that
were then possessed with regard to the municipalities
were intended to be continued. Then we find that in
Ontario, Quebec and Nova Scotia these powers were
found in the Municipal Acts, or the Acts relating to
municipal affairs, and the highest courts of all those
provinces have held that these powers remained in
the provinces. That, I submit to your Lordships, is
a strong argument in favour of the power, to the
extent to which it is found in existence in 1867.

Then, if it is said that the question of trade and
commerce in any way comes in conflict, I submit that
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“{rade and commerce” must be modified, so far as
may be necessary, in order to give full effect to what
is covered by “municipal institutions.” Because,
looking at section 92, the particular phrase at the be-
ginning of the section is, “ that in each province the
legislature may exclusively make laws in relation to
matters coming within the classes of subjects next
hereinafter enumerated.” So that their power is to
cover all those matters that necessarily, or for con-
venience, come within these purposes.

Then we find “ municipal institutions ”’ followed, in

.section 92, with the provision about licensing shops,

and so on. That is really, I think, the only mention
that there is of anything, in terms, which relates to
liquor.

Then, turning to the decisions, I submit nobody can .
deny now that the whole question of regulation, by
way of licensing and so forth, is entirely in the hands of
the province in the most absolute form. The Dominion
cannot interfere with it, and it would be strange if
under the power to regulate concerning trade and com-
merce the Dominion could prohibit a traffic which it
cannot regulate.

The mere fact that such an Act as the Canada Tem-
perance Act was held to be valid and within the
power of the Dominioh Parliament does not of itself,
looking at that decision, take away the prohibitory
power of the province.

To a certain extent licensing Acts include prohibitory
provisions. For instance, sales are not allowed on Sun-
days or on polling days, nor are sales allowed to be
made to particular persons. Nobody disputes that
such legislation by the provinces is perfectly valid,
and yet, if you can prohibit selling on Sunday, why
not on Monday ? And if on a polling day, why not’
onsome other day? Whether it be wholesale or retail,
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there is nothing to show that that power wasintended 1894
to be taken away, and that it comes in, reasonably and 1, s Pgo-
properly, under the term “ municipal institutions.” - Hﬁf;g%;‘f
As the points have been so fully gone over by my Laws.
learned friend I do not think I need further occupy ~—

your Lordships’ time.

Cannon Q. C.—Although the question in this case
is a most important one to the province of Quebec,
on account of the position taken by the Dominion
Government in the factum filed in this court, .and
also the position taken by the learned Solicitor Greneral
of Canada in his argument, the remarks which I have
to offer to this court on behalf of the province of Que-
bec will be very brief. The Dominion of Canada, and
the Solicitor Greneral, have admiited all the rights
which the province of Quebec claim on this question;
they have even admitted a little more, on one point,
than the province of Quebec claims.

In the light of the different decisions rendered
on these questions of prohibitory liquor laws, and of
the different cases cited, the province of Quebec has
interpreted the question now before the court in the
following manner, or has assumed that it had, on this
question of prohibitory liquor laws, the following
power :— '

First of all, the province of Quebec claims the right
of licensing the wholesale and retail sale of liquor;
and it does now, practically, under the laws in force
in the province.

Secondly, the province claims the right of limiting
the number of liguor licenses throughout the province,
and does so through the medium of municipal councils.
It does so throughout the province under the authority
of the Municipal Code, and in the larger cities and
towns through the medium of license commissioners,
at least for Quebec and Montreal.
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Throughout the province of Quebec we claim the
right to absolutely prohibit the retail sale of intoxicat-
ing liquors, and, practically, we have been doing so
since confederation.

Then comes the question of the definition of whole-
sale and retail. Because of the arguments which have
been presented to this court by the different learned
counsel who have preceded me I think I should say
a few words on behalf of the province of Quebec.

‘We have, to a certain extent, in the province of
Quebec, defined retail sale. Owur definition may be
wrong but, of course, we will hold to it, until we are
corrected by this court, or perhaps later on by the
Privy Council. The definition of retail sale is found-
in the laws of the province of Quebec, article 561 of
the Municipal Code. Under that article power is given
to all municipal councils, by means of a by-law, to
prohibit the sale of intoxicating liquors within its
limits under a quantity of two imperial gallons,
or twelve bottles of three half pints. That is the
definition which the province of Quebec gives to
wholesale and retail liquor selling; two gallons is
wholesale and under that quantity is retail according
to this provision of our Municipal Code.

In numerous instances municipalities have pro-
hibited the retail sale of intoxicating liquors. \And the
law provides that when such a by-law has been passed
a copy of it is forwarded to the collector of the provin-
cial revenue of the district in which the municipality
exists, and from the date of the receipt of this by-law,
until its repeal, the collector of the provincial revenue
is debarred from issuing licenses for the sale by retail of
intoxicating liquors in that municipality.
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The only thing which the province claims in respect
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of sale by wholesale is to make the vendor take out 7z rs Pro-

a license for the purposes of revenue and that is what
we have done for years past, under our license law
which is now embodied in our Revised Statutes.
Every wholesale vendor of intoxicating liquors is
bound to take out a license; and now, the only pre-
liminary for the taking out of that license is the pay-
ment of the fee fixed by the Quebec license law.

I would further add, that the government of the,
province of Quebec is of opinion that total prohibition is
the cessation of trade and commerce in a certain article,
intoxicating liquors for instance, and that the cessation
of trade and commerce in that certain article must
necessarily be regulating trade and commerce, and that,
consequently, total prohibition by a provincial legis-
lature is ultra vires. 1 cover by those words the pro-
hibition of manufacture and importation.

The learned counsel for the province of Ontario
claim that there is no difference between wholesale
and retail as to licenses under municipal institutions.
The government of the province of Quebec, in the
past legislation which has been adopted, and which is
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still in force, has not adopted that view of the question.

It being a matter of the regulation of trade and com-
merce the provincial legislature thinks it has no
right to totally prohibit the manufacture or importa-
tion of intoxicating liquors. We do not claim that
right before this court now, nor do we claim the
right of prohibiting the wholesale sale of spirituous
liquors, thinking that that also would be regulating
trade and commerce, which is not within the purview
of the powers of the local legislature.

‘We consider that the retail prohibition of the sale
of spirituous liquors is rather in the nature of a muniei-
pal regulation, within the powers of the local legisla-
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ture. As I before stated, the power of prohibiting the
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the past, and have enacted legislative provisions to
enforce such retail prohibition in whatever munici-
palities wish to do so. We still claim that we have
the power to do so in the future.

Wallace Nesbitt for the Brewers and Dlstlllers Asso-
ciation : —

As T understand the principle of construction that
has been adopted, both by your Lordships’ court and
by the Privy Council it is, first to inquire whether the
particular matter falls within the exclusive jurisdiction
of the province because, if your Lordships find that it
does not fall within any of the specially enumerated
clauses of section 92, then, so far as these questions
are concerned, the court is done with it. For that canon
of construction I refer to Russell v. The Queen (1).

Then the next canon of construction to which I ask
your Lordships’ attention is this: If it fall within any
of the classes enumerated in sec. 92, then the further
question would arise, viz., whether the subject of the
Act does not also fall within one of the enumerated
classes of subjects in section 91, and so does not still
belong to the Dominion Parliament.

A further canon of construction has been laid down
in Atty. Gen. of Ontario v. Atty. Gen. of Canada (1), and
in Temnant v. Union Bamk (2). If it falls within
section 91 and you find it legislated upon, then this
follows:—That although it may be within section 92,
if it has already been legislated upon by the Parlia-
ment of the Dominion, under section 91, then the local
legislation is of no effect.

Now, I take the canons of construction, as laid down
in the Privy Council up to date, to be these: First, you

(1) 7 App. Cas. 829. (1) [1894] A. C. 189
(2) [1894] A. C. 31.
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it comes within section 92. If it comes within sec- Inrs Pro-

tion 92 you may legislate, subject to this, that if it is
inconsistent in the slightest degree with ancillary
legislation under section 91, then the legislation of the
local must go. Lastly, until it conflicts, either with
ancillary legislation, or direct legislation, it may be
good under a certain aspect of section 92. If 1 am
correct in that the following result is patent :—If this
is really prohibitive legislation that you are asked to
pass upon, and it does not fall within any one of the
sections of 92, then my task is done; but, supposing
your Lordships do not follow me to that extent, if I
am able to demonstrate that it conflicts with legisla-
tion as to which the Dominion Parliament has a power
to legislate, even ancillary legislation, if I may so
describe it, and that the Dominion has already taken up
the field, then again my task is accomplished, and all
these questions must be answered in the negative.

My first proposition therefore, is, that this does not
come- within section 92 in any particular, under any
one of the heads, that it is in fact prohibitive legislation
that your Lordships are asked to say the provinces are
entitled to pass. If I am right in that, and it does not
come under section 92, as I say, I am through; but, I
go a step further, and say, even if it could be said to
be under sec. 92 it conflicts directly with a piece of
legislation which has already been declared to be valid
by the Privy Council, which is in force, viz., the Scott
Act, and the two cannot consistently stand together.

Now, Russell v. The Queen (1) decides that prohibition
belongs to the Dominion, Hodge v. The Queen (2) that
licensing belongs to the province, and the McCarthy
Act case that neither one conflicts with the other, but

that the McCarthy Act was simply a piece of legislation
(1) 7 App. Cas. 821. (2) 9 App. Cas. 117.
13
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of the type and character, if I may so describe it, of a
licensing Act, and was therefore witra vires, because it
conflicted with the exclusive power which was granted
to the legislatures.

Then, if the provinces claim also a field of legisla-
tion as to that, we say it has already been taken up

* with the Scott Act.

Now, if the Privy Council has decided anything
it. has decided this, that there can be no line of
demarcation drawn between wholesale and retail.
Therefore what you are asked to decide here is: Can
they pass a prohibitive law? Your Lordships are not
asked to say whether they can pass a retail prohibitive
law. That is not the question submitted. Dealing
with question 1, it is a prohibitive law, as such, irre- -
spective of quantity, and as such, we ask your Lord-
ships’ answer. ,

Then that brings me to the particular argument as to
whether this in fact does come within any of the
clauses of section 92.

Mr. Justice Burton, in the Local Option Case, said that
the sub-head of “ municipal institutions” had never
been drawn to their Lordships’ attention. All'l can
say in answer to that is, that in the McCarthy Act case
their Lordships of the Privy Council say that they
think the subject of * municipal institutions” has
nothing whatever to do with the subject of pro-

‘hibition.

For the purpose of this argument there can be no
distinction between wholesale and retail. The pro-
vinces have not the power to prohibit retail traffic,
and cannot create the power by saying it is part of
“municipal institutions,” because it only relates to a
bottle. It must, in the same way, relate to fifty
gallons or fifty barrels, if it is part of municipal power.
I submit, therefore, that the effect of the British North
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America Act upon that is simply this, that under the 1894
head of “municipal institutions,” subsection 8 em- 7, 7 Pro-
braces everything which inherently belongs to munici- Hﬁféf}gi’f
pal institutions, not inconsistent with the power Laws.
assigned to the Federal Parliament under section 91. -

Then when you find the Privy Council, in express
words, saying in Russell v. The Queen (1) that this pro-
hibition legislation does not fall within section 92,
when you find their attention drawn expressly to sub-
section 8 in Hodge v. The Queen (2), and they again
affirm Russell v. The Queen (1), and still again in
the McCarthy Act Case, surely it cannot be said that
in their Lordships’ opinion, under “municipal institu-
tions,” anything in relation to prohibition of the liguor
traffic could be said to come. Then, if it does not
come under that head, I do not understand it is pre-
tended it can come under any other head of section
92, and that of course would relieve me from following
the discussion any further, as to the right of the local
to pass a prohibitive law.

If a province can pass prohibition it can, in effect
put a tax upon other provinces, because it destroys
the ability to raise a revenue by the Dominion,
and therefore it becomes interprovincial, as a matter
of trade and commerce. Take, for instance, the illustra-
tion given by one of your Lordships this morning,
supposing all the distilleries and breweries in this pro-
vince were to be closed by prohibition, absolutely
closed, they could neither manufacture nor sell, because
itis that broad class of legislation that youjare asked to
deal with, if such a course were adopted the result <
would be, that the taxes or revenue would have to be
raised in some other way, and the other provinces
would, either directly or indirectly, have to contribute
to the general deficit that would occur.

(1) 7 App. Cas. 829. (2) 9 App. Cas. 117.

13%
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We can also invoke what is called the historical

Inre Pro- aTgument on the subject of the liquor traffic, and I sub-
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mit that you find in that very section 92 the liquor
case expressly dealt with by subsection 9. Therefore,
it is only fair to assume that all that was dele-
gated to the local legislatures was that which was
expressly delegated by the very words, viz., the regula-
tion of the traffic, by the licensing of shops, saloons,
taverns and so on. Isthat not a fair argument? If
you find they give express power on the subject of
liquor, is it fair to ask under some other term, as to
which it cannot be said to be inherently connected, an
implied power to be given beyond the ‘express power
of section 9?

I would refer to the cases of Bennett v. Pharmaceu-
tical Society (1) ; The Queen v. Justices of King’'s (2);
Re Barclay and The Township of Darlington (8); Re
Brodie and Bowmanville (4) ; Ex parte Cooey (5).

[The learned counsel then argued that the right was
with the Dominion as a “regulation of trade and com-
merce.”

Saunders follows on the same side:—I propose to
deal in the brief argument which I shall address to
your Lordships, solely with question no. 7, which has
been before this court in the case of Huson v. The
Township of South Norwich. :

Question no. 7 purports on the face of it to deal
with only retail trade, but, according to all the au-
thorities that have been cited, there is no distinction
between wholesale and retail as to this question. This
must be so for it would be impossible to define what
is wholesale and retail. There is no harmony on the
matter in the legislation of the different provinces or
even in different legislative acts of the same province.

(1) 1 Dor. Q. B. 336. (3) 12 U.C.Q.B.79L.

(2) 2 Pugs. 535. (4) 38 U.C. Q.B. 580.
(5) 21 L.C. Jur. 182,
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Therefore, although this question deals with retail, 1894
it is illusory, because in dealing with retail it deals m 7o Pro-
with the whole question ; and, however question seven Hﬁféﬁg?
is answered, question one must be answered in the Laws.
same way. That I apprehend would be a sufficient -

" answer perhaps to this point, but I am prepared to go

further, and to submit that even if you were prepared to

concede absolute prohibition to the province, and the

right to control it, still I should be entitled to ask your
Lordships to hold that the legislation referred to in
question no. 7 was ultra vires, because it comes into

conflict with the most important provision of the

Canada Temperance Act.

[The learned counsel then dealt at some length with
the Local Option Act pointing out that it was not in
any way ancillary to the Canada Temperance Act but
an independent piece of legislation, and the two could
not stand together.]

My learned friend Mr. Maclaren, suggests that your
Lordships can treat it as a License Act. That, of
course, would be perfectly impossible. You cannot
alter the character of it by tacking it on to a License
Act. The character of this prohibition clause is pro-
hibition. The question was gone over very fully in
the McCarthy Act Case, and the Privy Council would
not hear of it for a moment.

My learned friend Mr. Nesbitt has already referred
to the Quebec cases, and I think it is shown that they
do not constitute any sort of guide, because, according
to the argument of my learned friend Mxr. Cannon, they
did what was clearly irregular. While the Dunkin Act
was in existence they dealt with prohibition under
statutes of their own. The Attorney General of On-
tario, no mean authority upon constitutional law, did
not do that. In 1874, so soon as he assumed the office
of Attorney General, he had that altered. He has re-

-
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cognized all along the existence of the doubt, which

In re Pro- Within twelve months he has he has given expression
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to, as to whether the province of Ontario or any province
has the right to pass any prohibition law whatever.

I wish for a moment to refer to the judgment of Mr.
Justice Burton, ‘who is perhaps, with the exception of
the late lamented member of this court, Mr. Justice
Henry, the strongest provincialist we have had upon the
bench, and he also concurs in upholding this judg-
ment, and, in the course of it, in order that he might
not be misunderstood, he makes use of words, as he
says, much against his will, to the effect that it would
be utterly impossible to hold that prohibition is in the
province. ,

I haveonly a few other observations to make in con-
nection with the points that I have already suggested
as to the conflict that arises, and it incidentally estab-
lished another point which is important in this way :—
During the course of this argument we have heard a
great deal about the pre-confederation argumént as to
“municipal institutions.” It is said that the powers
that they exercised before confederation are powers
they are still to continue to exercise, unless they are
specially transferred to the Dominion Parliament. If

‘there is a conflict, as I say there is, as to cities it follows

. of course that that contention is unsound. So soon as

you begin to apply it, what tfollows? Why, a conflict
of the clearest and most unequivocal kind. If that is
not an answer to the pre-confederation argument it
seems impossible that any answer can be made. The
conflict is clear and distinct. If it produces a conflict

it is unsound in principle; if unsound in principle, it

cannot be supported.

Just one word with regard to the position taken by
the learned Solicitor General. I submit, my Lord, that
his position here is untenable, He has either gone too
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far or not far enough. The concessions he makes here,
and I consider that they are concessions, and nothing
but concessions, should not affect this question. The
question is, not what he is willing to concede to the
provinces, but: What is the strict construction of the
British North America Act? And that is particularly
necessary in view of the fact that this question is very
likely to be carried to the Privy Council. We ask for a
strict construction of the British North America Act,
because if they are merely concessions made these con-
cessions could of course be withdrawn. Independent
of these concessions we ask for a strict construction of
the British North America Act. We think it is of the
greatest importance not only respecting our client, but
in the public interest. The concessions which the
learned Solicitor General has thought fit to make, if
they are concessions, should have nothing whatever
to do with the matter.

The Solicitor-General—I1 desire to say one word
as to the very important statements made by my
learned friend Mr. Nesbitt regarding the action or in-
tention of the legislature of the province of Quebecs
concerning the Dunkin Act, in which he has been en-
tirely misled by the interpretation which he has given
to the judgments referred to, amongst others the judg-
ment in the case of Ex parte Cooey (1). The opposite is
exactly the fact, and it is most important to note it.

The court in that case held that the provisions of
the Temperance Act of 1864 had not been repealed or
amended by the Municipal Act, or the subsequent
legislation so as to prevent enactment of a by-law
thereunder for the sale of intoxicating liquors, or to
prevent prohibition, but pointed outthat the legislature
had shown its authority by interfering most directly and
legislating most clearly upon very many of the most

(1) 21 L. C. Jur. 182.
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important sections of the Dunkin Act. There is another
holding, that the regulation of the traffic in intoxica-
ting liquors is within the jurisdiction of the Parliament
of Canada. My learned friend in his main argument .
the other day went on to quote from the Canada Tem-
perance Act to show that the Dominion Parliament
had undertaken by that to say that sections 1 to 14,
both inclusive, of the Temperance Act of 1864, were
repealed as to every municipality, and so forth, and
he argued that no exception having been taken
it was a concession, on the part of all concerned, that l
the Dominion Parliament had the right.

But in 1870, two or three years after confederation,
the province of Quebec had already enasted exactly
the same thing, that is to say, by subsection 12 of sec-
tion 197 of the License Act of the provinte of Quebec,
it was decreed that the act 27 & 28 Vic. ch. 8,
should be repealed. If your Lordships will refer to the
Revised Statutes of the province of Quebec, you will
find that statement made. I refertovol.2, appendix A,
27 & 28 Vic. sections 1, 10, 87, 88, 50,51 and 53. These
are all important sections of the Canada Temperance
Act (the first Canada Temperance Act), which was the
Act of 1864, known as the Dunkin Act, which were not
only interfered with, but have actually been repealed, by
the legislature of the province of Quebec, and it is the
universal holding that our provincial authorities have
all the powers that were granted under that Act, and
they may either repeal them or leave them in force, or
re-enact them if they have been repealed. I have just
made that little digression, because I wished to correct
what I thought was a false impression at the time
made by my learned friend, no doubt, simply by tak-
ing the instructions from the statutes that he had
quoted instead of referring directly to the repealing
section of the statutes themselves.
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" The province of Quebec is with the position assumed 1894
by the Dominion of Canada upon all points except Iy ye Dro-
one, that is to say, who shall have the right to deter- Hﬁfgg‘;‘;‘f
mine what is wholesale and what is retail. My learned Laws.
friends from Ontario, of course, differ from us on the ~
point I have just mentioned. The question of whole-
sale and retail is one that has occupied the attention
of the legislatures from the time the first Act was
passed. From the very first Act that was passed until
the last, which resumed prefty much all the former
legislation, they all contained provisions defining the
difference between wholesale and retail.

To sum up, I contend, first of all, that the Dominion
has power to pass a general law for the peace, order, and
good government of the Dominion, such as the Canada
Temperance Act. That has been decided. The licensing
power has been determined as being in the hands of
the provinces. But the question of prohipition, either
partial or total, has never come up yet; and the
important point, I think, to be determined is that one
point, as to where the power lies to fix the differ-
ence between wholesale and retail.

The Dunkin Act has been referred to here, and its
bearing upon this question is extremely forcible. We
can look at it to see what were the extraordinary powers
exercised at that time by the municipalities of the
province of Canada.

If the legislature of the province which had abso-
lute power to pass a prohibitory by-law, in'so far as
the retail irade is concerned, were to pass legislation
of that kind, and the Dominion ‘Parliament, under its
general power which has been granted to it for the
peace, order and good government of this community,
were to pass a general law,-would that kill the local
act?  Supposing that a legislature had passed an Act
within its power for prohibition, would that, as my
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learned friends here contend, render that law of the

Inre Pro- legislature a nullity ? Not at all. It might cause it
HIBITORY 44 he dormant. The superior power, having passed a
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law which necessarily would come into effect for the
peace, order and good government of the country,
according to the judgment rendered in Russell v. The
Queen (1), that law would extend its influence, and its
effect, over the whole Dominion. But supposing that
two or three provinces of the Dominion, by concentrat-
ing the votes of their representatives in Parliament,
were to secure the repeal of the whole of that legisla-
tion, would the province where the former legislation
had passed be deprived of the expression of the will of
the people, having perhaps, in the Dominion Parliament,
through its representatives voted against a repeal of
the law? Would not that law which already was on
the statute-book, which remained dormant, just as the
by-law I havereferred to in the Dunkin Act, notrevive
again, in so far as the local matters of that province
were concerned ? I contend that it would, and that
no logical reason can be advanced to the contrary.
Dealing now for one moment again with the question
of concurrent jurisdiction, which my learned friends
here scout, I think that looking not only at the British
North America Act, but at the judgments that have
been rendered, that over and over again it has been
held, as it must be, that there are special powers con-
fided to each, and concurrent powers, and that some-
times the exercise of ome power must over-ride the
other. I will just refer your lordship to a case of Coté
v. Paradis, in the Court of Queen’s Bench (Quebec) (2),
in 1881, and what was there held. :
Then what has happened in our own country?
‘When the insolvency legislation which began under
the Abbott Act was all swept away,.some time about

(1) 7 App. Cas. 829. (2) 1 Dor. Q.B. 374.
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1878, I think, the provincial legislation revived, and 1894
has been in force ever since, and has been changed and s 7 Pro-
modified from time to time by the province of Quebec RO
and other provinces. Laws,
In conclusion, I will remark thatthe learned counsel ~~—

for the brewers and distillers, whom I have listened to

with a good deal of attention, and who have certainly

put a great.deal of learning into their arguments, have

put this difficulty before the court :—They say, look at

the effect upon the revenue; look at the provisions
which were madebythe British North America Act,and

the obligations that were entered into upon one side

and the other. Arethey to be upset by prohibitory legis-

lation, such as it is said the provinces have a right to

pass? It would prohibit the right of the Dominion to

levy money, and where are the funds to come from

to meet these obligations they have contracted towards

the provinces ? All that, no doubt, presents a difficulty,

but it is not one that can influence this court for

one moment, because, if the Dominion were to exer-

cise the power which these learned gentlemen say it
undoubtedly has, of passing the general prohibitory

law, which we all admit it has, to strike out the manu-
facture, the importation, and sale generally of intoxi-

cating liquors, that would interfere with the right of

the provinces to levy, by way of license, and so forth,

direct taxation. But that would have simply to goby

the board. New arrangements would have to be made

by the legislatures and parliament. They would have

to face a new state of affairs. That, I contend, is no
argument at all, and cannot affect for one moment the
principle that is at stake in this discussion. And if

the legislature cripples to some extent the Dominion,

the Dominion on the other hand, by exercising its still

larger power, may destroy, to a very great extent, and
perhaps entirely, the principal source of revenue of the
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province. That being the case, the people of Canada,

In 7¢ PRO- through their representatives having exercised their
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indubitable right, those who are charged with the ad-
ministration of public affairs as statesmen will have to
face the new difficulty, and solve it, as they have other
things in the past.

THE CHIEF JUSTICE.—MYy reasons for the foregoing
answers will appear from my judgment in Huson v.
South Norwich (1). I have only to add that I do not
think any statutory definition of the terms “ whole-
sale” and “retail” is requisite, but if legislation is
required for such purpose it is vested in the Dominion
as appertaining to the regulation of trade and com-
merce.

I answer the third and fourth questions in the nega-
tive, because the prohibition of manufacture and
importation would affect trade and commarce, and so

‘must belong to the Dominion ; and further, for the

reason that prohibition to that extent would affect the
revenue of the Dominion derived from the customs
and excise duties ’

FourNIiER J.—I concur in the conclusions arrived at
by the Chief Justice of this court, and adopt his
answers to the seven questions submitted.

GwYNNE J.—[After stating the questions submitted
His Lordship proceeded as follows:]

In construing the language of the British North
America Act of 1867 defining the jurisdiction of the
Dominion Parliament and of the provincial legislatures
we must never lose sight of the fact that this languageis
that of the resolutions adopted in 186 ¢ by the provincial
statesmen assembled in Quebec by the authority of

(1) See ante p. 145.
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Her Most Gracious Majesty for the purpose of framing 1895
the provisions of a constitution for federally uniting the 7, 75 Pro-
British North American provinces into one government Hﬁfg}gg‘f
under the British Crown and that the British North Laws.
America Act was passed merely for the purpose of Gw;:ne I
giving legislative form to the terms and provisions of —
a treaty of union between the respective provinces
forming the confederation and the Imperial Govern-
ment, as such terms and provisions are expressed in
the resolutions adopted by the framers of the constitu-
tion and by the respective legislatures of the provinces
of Canada, Nova Scotia and New Brunswick, and by
the Imperial Government. So likewise must we
keep ever present torour minds the fact that the main
object of these provincial statesmen, who were the
authors and founders of our new constitution, in framing
their project of confederation, was to devise a scheme
by which the best features of the constitution of the
United States of America, rejecting the bad, shoudd be
grafted upon the British constitution ; and to vest in
the provincial legislatures exclusive jurisdiction over
all matters of a purely provincial, local, municipal and
domestic character, and in the general or central legis-
~ lature exclusive jurisdictionlover all matters in which,
as being of a general, quasi-national and sovereign char-
acter, the inhabitants of the several provinces might be
said to have a common interest distinet from the par-
ticular interest they would have in matters affecting
the local, municipal and domestic affairs of the par-
ticular province in which each should reside.

That this was the main design of the scheme of con-
federation proposed by the framers of our constitution,
and as intended by the resolutions adopted by them,
is abundantly apparent from the speeches accompany-
ing the submission of the resolutions to the legislatures
of the provinces for their adoption. The late Sir John
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Macdonald, the chief of the provincial statesmen en-
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them to the legislature of the province of Canada for
their adoption, says:

Gywnne J. We must consider the scheme in the light of a treaty ; the whole

scheme of confederation, as propounded by the confersnce, as agreed
to and sanctioned by the Canadian government, and as now presented
for the consideration of the people and the legislature, bears upon its
face the marks of compromise.

And again:
In the proposed constitution all matters of general interest are to

be dealt with by the general legislature, while the local legislatures will
deal with matters of local interest.

Again, referring to the constitution of the United
Sttes of America, he says:

We cannowtake advantage of the experience of the last seventy-eight
years during which the constitution of the United States has existed,
and I am strongly of opinion that we have in a great measure avoided
in this system which we propose for the adoption c¢f the people of
Canada the defects which time and events have shewn to exist in the
American constitution,

And again :

We have strengthened the general government, we have given the
general legislature all the great subjects of legislation, we have con-
ferred on them not only specifically and in detail all tke powers “which
are incident fo sovereignty but we have expressly declared that all
subjects of general interest not distinctly and exclusively conferred
upon the local government and local legislatures shall be conferred
upon the general government and legislature.

And again:

I shall not detain the House by entering into a consideration at
any length of the different powers conferred upon the general Parlia-
ment as contra-distinguished from those reserved to the local legisla-
tures, but any honorable member in examining the list of differen
subjects which are to be assigned to the general and local legislatureg
respectively ‘will see that all the great questions which affect the
general interests of the confederacy as a whole are confided to the
Federal Parliament while the local interests and local laws of each
section are entrusted to the care of the local legislatures.
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The late Mr. George Brown, then president of the 1895
executive council of the province of Canada, and also Iy 7o Pro-
one of the delegates who framed the constitution, said : Hﬁfégglf

All matters of trade and commerce, banking and currency and all LAWS
questions common to the whole people we have vested fully and Gwynne J.
unrestrictedly in the general government. A N

And again :

The crown authorized us specially to make this compact and has
heartily approved of what we did.

And he ascribed the terms of the scheme of con-
federation as embodied in the resolutions to Lord
Durham’s report wherein he suggested a union of the
provinces

upon a plan of local government by elective bodies subordinate to
the general legislature and exercising complete control over such local
matters as do not come within the province of general legislation, and
that a general executive upon an improved principle should be estab-
lished, together with a& supreme court of appeal for all the North
American colonies. ,

Angd again he said that:

No higher eulogy could be pronounced upon the scheme produced
than that which he had heard from one of the foremost of British
statesmen, namely, that the system of government which we propose
seemed to him a happy compound of the best features of the British
and Amefican constitutions.

Sir Geo. Etienne Qartier, then Attorney General of
Canada Hast and another of the framers of the con-
stitution for the proposed confederacy, said as to the
proposed scheme in advocacy of its adoption by the
Canadian legislature:

Questions of commerce, of international communication and all
matters of general interest would be discussed and determined in the
general legislature.

And again he said that in all their proceedings the
framers of the constitution had the approbation of the
Imperial Government, and in fine he said :

I have already declared in my own name and on behalf of the
Government that all the delegates who go to England will accept from
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1895  the Imperial Government no act but one based upon the resolutions

In vo Pro- if adopted by the House and will not bring back any other.

HLIE:?I?)I;Y The rgsolutions having been adopted by the legisla-
Laws. tures of Canada, Nova Scotia and New Brunswick were
Gwym g, transmitted to the Imperial Government and at the
—— request of that Government a conference was held upon
them in England between delegates from those prov-
inces and the Imperial Government at which conference
the resolutions were adopted almost verbatim, with a
slight modification as to the power of the executive
government of the confederacy introduced at the sug-
gestion of the Imperial Government for the purpose of
still further strengthening the central executive of the
proposed confederacy, such modification consisting in '
expunging the 44th resolution which proposed to vest in
the provincial executive the power of pardon of criminal
offences, as to which resolution Sir John Macdonald
had said, when submitting the resolutions to the Cana-
dian legislature, that this was a subject of imperial
interest and that if the Imperial Government should
not be convinced by the argument they would be able
to press upon them for the continuance of the clause
(the 44th resolution) they could, of course, as the over-
ruling power, set it aside ;—accordingly at the confer-
encein England it was, with the assent of the provincial
delegates, set aside and expunged, and that power of
pardon was vested in the central or general govern-
ment and in other respects the language of the resolu-
tions was not only substantially but almost verbatim et
literatim embodied in a bill agreed upon by the pro-
vincial delegates and the Imperial Government as the
bill to be presented to parliament to be passed into an
Act. :
In Her Majesty’s address to both houses upon the
opening of parliament in February, 1867,she was pleased
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to refer to the proposed scheme of confederation in the 1895

o~

tollowing manner :— In re Pro-
N L. . . EIBITORY
Resolutions in favour of a more intimate union of the provinces of LIQUOR

Canada, Nova Scotia and New Brunswick have been passed in their  Taws.
several legislatures and delegates duly authorised and representing all G - 3
classes of colomnial parties and opinion have concurred in the conditions WYE :
upon which sucha union may be best effected. In accordance with

their wishes & bill will be submitted to you which by the consolidation

of colonial interests and resources will give strength to the several pro-

vinces as members of the same empire, and animated by feelings of

loyalty to the same sovereign.

Lord Carnarvon, then colonial minister, in present-
ing this bill to Parliament, explained its intent and
purpose, saying, among other things, with reference
to the said resolutions, that they, with some slight
changes, formed the basis of the measure he was sub- °
mitting to Parliament ; that to those resolutions all the
British provinces in North America were consenting
parties, and that the measure founded upon them must
be accepted as a treaty of union. Then, referring to
the distribution of powers, he said: ,

I now pass to that which is perhaps the most delicate and most im-
portant part of this measure, the distribution of powers between the
central government and the local authorities ; in this T think is com-
prised the main theory and constitution of federal government ; on
this depends the principal working of the new system.

And again :

The real object which we have in view is to give to the central gov-
ernment those high functions and almost sovereign powers by which
general principles and uniformity of legislation may be secured in
those questions that are of common import to all the provinces, and
at the same time to retain for each province such an ample measure of
municipal liberty and self-government as will allow, and indeed com-
pel, them to exercise those local powers which they can exercise with
great advantage to the community.

And again:

In this bill the division of powers has been mainly effected by a
distinct classification ; that classification is four-fold : 1st. Those sub-
jects of legislation which are attributed to the central parliament ex-

14
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1895  clusively ; 2nd. Those which belong to the provincial legislatures

In ro Pro- exclusively ; 3rd. Those which are the subject of concurrent legis-
EIBIToRY lation ; and 4th. A particular subject which is dealt with exceptionally,

Ifﬁ,f Then, as to the subjects of concurrent jurisdiction, he
- says: :
Gwynne J. ¥
—— There is as I have said a concurrent power of legislation to be

exercised by the central and the local parliaments. It extends over
three separate subjects—immigration, agricultureand public works.

Then in reply to a question asked by a noble lord,

whether by the terms of arrangement that had been come to, Parlia-
ment was precluded from making any alteration in the terms of the
bill ?

He said that : ,

It was of course within the competence of parliament to alter the
provisions of the bill, but he should be glad for the House to under-
stand that the bill partook somewhat of the nature of a treaty
of union, everj single clause of which had been debated over and
over again and had been submitted to the closest scrutiny, and in fact
as each of them represented a compromise between the different
interests involved, nothing could be more fatal to the bhill than that
any of those clauses which were the subject of compromise should
be subject to such alteration; that of course there might be alterations
which were not material and which did not go to the essence of the
measure and he would be quite ready to consider any amendments
that might be proposed in Committee, but that it would be his duty
to resist the alteration of anything whick was in the nature of a com-
promise, and which if carried would be fatal to the measure.

Accordingly the bill was passed as introduced,
without any alteration whatever, as the British North
America Act of 1867.

From the above extracts it is apparent that that Act
is but the reduction into legislative form of a treaty,
after the fullest deliberation previously agreed upon
between the provincial statesmen who where the
originators and framers of the scheme of confederation
contained therein and Her Majesty’s Imperial Govern-
ment, and such being the history of the origin of the
scheme and of the treaty of union and of its embodiment
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in an Act of Parliament, when a question should arise 1895
which should create any doubt as to whether a parti- 15 ¢ Pro-
~ cular subject of legislation comes within any of the Tiovon.
items enumerated in section 92, and so under the Laws.
exclusive jurisdiction of the provincial legislatures, Gwy—n—ne T,
or within section 91 and so under the exclusive —
jurisdiction of the Dominion Parliament, the doubt
must be solved by endeavouring to ascertain the in-
tention of the framers of the scheme and the parties
to such treaty. From the above extracts it is also
apparent that the essential feature of the scheme of
confederation was that the legislative jurisdiction
conferred upon the central and provincial legislatures
respectively should be exclusive upon all subjects
placed under the jurisdiction of each, save only the
three subjects which were made the subjects of con-
current jurisdiction ; and that such exclusive jurisdic:
tion conferred upon the central legislature, that is to
say,the Dominion Parliament, extended over all matters
of a guasi national and sovereign character and over all
matters of common import and general interest, which
affect the gemeral interests of the confederacy as a
whole, that is to say, over all matters in which the
people of the confederacy as a whole may be said to
have a common interest; and that the exclusive juris-
diction of the provincial legislatures was restricted to
matters of a merely private, provincial, municipal and
domestic character, all of which matters are compre-
hended in the subjects enumerated in the several items
in section 92 of the Act, which under the heading
‘ Exclusive Powers of Provincial Legislatures” declares
that:
In each Province the Legislature may exclusively make laws in

relation to the matters coming within the classes of subjects hereinafter
enumerated,

1434
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Then follow sixteen items, every one of which can

In e Pro- With the utmost propriety be said to relate to subjects

HIBITORY
Liquor
Laws.

of a purely local, private, provincial, municipal and
domestic character. But by section 91, it is declared

Gwynne J. that

It shall be lawful for the Queen by and with the advice and consent
of the Senate and House of Commons to make laws for the peace,
order and good government of Canada in relation to all matters not
coming within the classes of subjects by this act assigned exelusively to
the legislatures of the provinces, and for greater certainty but not so
as to restrict the generality of the foregoing terms it is hereby declared
that, notwithstanding anything in this act, the exclusive legislative
authority of the Parliament of Canada extends to all matters coming
within the classes of subjects next hereinafter enumerated, that is to

88Y.
Then follow twenty-nine items, the second of which
is:
The regulation of trade and commerce.

The section then closes with this provision :

And any matter coming within any of the classes of subjects enu-
merated in this section shall not be deemed to come within the class
of matters of a local or private nature eomprised in the enumeration
of the classes of subjects by this Act assigned exclusively to the legis-
latures of the provinces.

It has been sometimes, and still is by some, suggest-
ed that this provision refers grammatically only to
item 16 of sec. 92 ; but this is a too critical construction
of the Act, for what the enactment plainly says is that
any matter coming within any of the classes of sub-
jects enumerated in sec. 92 shall not be deemed to
come within the class of matters of a local or private
nature comprised in the enumeration of the classes
of subjects by this Act exclusively assigned to
the legislatures of the provinces, thus, as I submit—
and if I may be permitted the expression—explicitly
implying that,+ as the fact in truth appears to
me to be, all the matters exclusively assigned to
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the provincial legislatures by the enumeration con- 1895
tained in section 92 were (within the intent of the 7,y Pro-
framers of the scheme of confederation and so within Hﬂfég‘(’)i‘f
the meaning of the British North America Act, 1867) Laws.
of a purely local and private nature, that is to say, of a Gwynne 7.
purely provincial, municipal and domestic character —
as distinguished from matters of common import and
general interest to the people of the confederacy as a
whole. The true effect of this provision in section 91
is plainly, as it appears to me, to give expressly to the
Dominion Parliament, for the purpose of exclusive
legislation upon all matters coming within the several
subjects enumerated in section 91, legislative power,
if required, over all of the subjects enumerated in the
16 items of section 92, every one of which relates to
matters of a purely provincial, municipal, private or
domestic character, that is to say, “of a local and
private nature,” so that legislation by the Parliament
upon any of the subjects comprehended within any of
the items enumerated in section 91 may be complete
and effectual notwithstanding that for such purpose
interference with some or one of the subjects compre-
hended in the enumeration of subjects in section 92
should be necessary, and such interference by the Dom-
inion Parliament with any of the subjects enumerated
in section 92 shall not be deemed to be an encroach-
ment upon or interference with the legislative powers
conferred upon the provincial legislatures.

Now according to the canons of construction as
laid down by this court in Fredericton v. The Queen (1)
and by the Judicial Committee of the Privy Council
in Russell v. The Queen (2) (between which I do not
find there is any substantial difference) if the jur-
isdiction to prohibit absolutely the carrying on of
the trades under consideration, or of any trade,

(1) 3 Can. 8. C. R. 505. (2) 7 App. Cas. 829
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1895  whether by retail or wholesale, is not comprised
A e and . . .
TIn re Pro- 1 some or one of the items enumerated in sec. 92 of
Hﬁfému‘;iy the act the provincial legislatures have no such juris-
Laws. diction, but the same is expressly and exclusively

Gwynne J. vested in the Dominion Parliament ; and even though

— a particular subject of legislation may be capable of

being construed to come within sec. 92 reading that

section by itself still if that subject comes within any

of the items enumerated in, sec. 91 it is taken out of

the operation of sec. 92 which in such case is to be
construed as not comprehending such subject.

Now the several questions in the case submitted to
us are resolvable into this one, namely: Is jurisdic-
tion to prohibit absolutely the manufacture in any
province of the Dominion of Canada, or the importa-
tion into the province, or the sale therein either by
wholesale or retail, of spirituous, fermented or other
intoxicating liquors vested in the Dominion Parliament
or in the legislatures of the respective provinces ? In
Fredericton v. The Queen (1) this question directly arose
and the jndgment of this court therein proceeded upon
two grounds. 1st, that the provincial legislature had
no jurisdiction over any subject matter not coming
within some or one of the classes of subjects specially
enumerated in sec. 92 of the Act and that upon princi-
ple and the authority of the judgment of the Supreme
Court of the province of New Brunswick in the Queen
v. The Justices of King’s County (2), which judgment this
court approved of and affirmed, the subject of absolute
prohibition of the saleof intoxicating liquors (such being
the character and purpose of the Act then under consider-
ation) did not ¢ome within any of the classes of subjects
particularly enumerated in, and contemplated by, sec.
92 as being placed under the jurisdiction of the provin-
cial legislatures; and 2nd, that jurisdiction over such

(1) 3 Can. 8. C. R. 505. (2) 2 Pugs. 535.
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subject, that is to say, absolute prohibition of the trade
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in intoxicating liquors was expressively and exclu- I v Pro-

sively conferred upon the Dominion Parliament by the
91st sec., item no. 2. In Russell v. The Queen (1), wherein

HIBITORY
Liquor
Laws.

the same question arose as in Fredericton v. The Queen, Gwynne J,

(2) the Judicial Committee of the Privy Council, while
proceeding wholly upon the first of the above grounds,
guard themselves from. being considered as dissenting
from the second ground, upon which this court pro-
ceeded in Fredericton v. The Queen (2), as follows:

Their Lordships having come to the coneclusion that the act in ques-
tion does not fall within any of the classes of sublects assigned exclu-
sively to the provincial legislature, it becomes unnecessary to discuss
the further question whether its provisions also fall within any of the
classes of subjects enumerated in section 91. In abstaining from this
discussion, they must not be understood as intimating any dissent from
the opinion of the Chief Justice of the Supreme Court of Canada and
the other judges who held that the act, as a general regulation of the
traffic in intoxicating liquors throughout the Dominion, fell within
the class of subjects “ the regulation of trade and commerce ”* enumer-
ated in that section, and was on that ground a valid exercise of the
legislative power of the Parliament of Canada.

It has, however, frequently been and still is con-
tended by some, but in my opinion without any
sufficient grounds, that there are passages in some of
the judgments of their Lordships of the Privy Council
upon the construction of the British N orth America
Act, 186%, which tend to the conclusion that the judg-
ment of this court in Fredericton v. The Queen (2) cannot
be sustained upon the second of the above grounds
upon which this court proceeded, namely, that the Act
under consideration there being for the absolute pro-
hibition of the trade in intoxicating liquors (although
by adoption of the principle of local option) was within
the exclusive jurisdiction of the Dominion Parliament
under sec. 91 item no. 2 of the British North America
Act which enacts that “notwithstanding anything in

(1) 7 App. Cos. 829. () 3 Can. 8. C. R. 505.
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the Act the exclusive legislative authority of the par-

Inre Pro- liament of Canada extends over all matters coming

HIBITORY
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Gwynne J.

within,” among other items, that of *the regulation
of trade and commerce.’

It istrue that their Lordshlps of the Privy Council in
the Citizens Insurance Company v. Parsons (1) upon a

~very different subject from that of prohibition of the

exercise of the trade in intoxicating liquors threw out
merely the suggestion that possibly the expression
“the regulation of trade and commerce ” in item no. 2
of sec. 91 may have been used in some such sense as
the words “regulations of trade ” in the Act of Union
between England and Scotland (2), and as those words
in the Acts of staterelating to trade and commerce, but
in‘construing expressions used in the British North
America Act, 1867, we must never, as I have already
observed, lose sight of the fact that those expressions
are but the embodiment of the terms and provisions of
the treaty prepared by the provincial statesmen
asembled at Quebec by authority of Her Majesty the
Queen, and concurred in by Her Majesty’s Imperial
Government, for the purpose of federally uniting the
British North American provinces into one government,.
and we must always keep prominently present to our
minds that the object of the framers of our constitution
in framing its terms and provisions was, as abundantly
appears from the above extracted passages from their
speeches, to adopt the best features of the constitution
of the United States of America, the only federal consti-
tution with which they were familiar, and to which
they would naturally look for light as to what they
should adopt and what alter or reject, when engaged
in the task of distributing the legislative powers be-
tween the Dominion Parliament and the legislatures
of the confederated provinces. Contemplating, asthey

(1) 7 App. Cas. 112. (2) 6 Anne c. 11,
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were, the engrafting of what they considered the best . 1895
features of the constitution of the United States of 7u re Pro-
America upon the British constitution, for the purpose Hﬁfgi‘;ﬁ"
of framing a federal constitution for the union of the Laws.
British North American provinces into a confederacy Gwynne J.
under one central government, it is, to my mind, with —
great deference I say it, altogether inconceivable that

the framers of our constitution should have had present

to their minds the Act of Anne, or any act of state of

the Imperial Government; neither the one nor the other

of these could be expected to throw any light upon

the subject in which they were engaged, namely, the
distribution of legislative powers between the central

or Dominion Parliament and the legislatures of the
provinces of the proposed confederacy, while, on the
contrary, it was quite natural and to be expected that

_they should have had constantly present to their minds

- the constitution of the United States of America, the

best features of which they desired to adopt, and to

alter or reject those which did not seem to them to be
desirable to be adopted. We must therefore, I subm\it,

be excused if we confidently affirm that in making pro-

vision for the distribution of legislative powers between

the Dominion Parliament and the legislatures of the

confederated provinces, and in such distribution mak-

ing provision that the Dominion Parliament should

have exclusive jurisdiction in all matters coming within

“the regulation of trade and commerce” in item mno.

2 of sec. 91, neither was the Act of Union between
England and Scotland, nor any Act of state of the
Imperial Government relating to trade and commerce, '

ever present to the minds of the framers of our consti-

ution, but that what in fact was so present was

the constitution of the United States of America,

the best features in which they were engaged

in grafting upon the British constitution for the pur-
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pose of forming a new and more perfect constitution
for the proposed confederacy of the British North
American provinces; and that what they intended
by the particular expression under consideration
was to place “fully and unrestrictedly” (to use
the language of the late Mr. George Brown above
extracted), unlimited and exclusive jurisdiction in the
Dominion Parliament over all matters of trade and
commerce in every part of the Dominion, and that what
they had in view in so doing was to strengthen the
central parliament and to effect thereby an improve-
ment in the constitution of the proposeéd confederacy
over that of the United States of America, the central
legislature of which has jurisdiction only over inter-
state trade and commerce and that with foreign
countries. If the framers of our constitution had con-
templated conferring upon the Dominion Parliament
only such a limited jurisdiction as that possessed by
the Congress of the United States they would have
had no difficulty, and doubtless would not have failed,
in so expressing themselves; on the contrary the
language they have used is of a most unlimited char-
acter and exhibits no intention of having such alimited
construction. No argument in favour of such a limited
construction can, I submit, be fairly drawn from the
fact that jurisdiction is independently given by items
15, 18 and 19 of section 91, over banking, bills of
exchange, interest and the like, which may be said to
be matters coming within the classes of subjects com-
ing under the terms “ trade and commerce” for this
repetition of powers involved in the enumeration of
items appears to have been inserted for greater cer-
tainty, and there is, I think, an intention sufficiently
manitested on the face of the Act, that the enumeration
of particulars should not be construed so as tolimit and
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restrict the operation and construction of general terms 1895

in which the particulars may be included. Tn 76 PrO-
Then it was contended that a passage in the judg- Hﬁféfj%?

ment of the Privy Council in Hodge v. The Queen(1)isin  Laws.
favour of the contention that the jurisdiction to declare gywynmo 7,
that the trades of manufacturing and that of importing —
and that of selling intoxicating liquor shall be illegal
and shall not be carried on, is vested in the provincial
legislatures under sec. 92. Ifit be, it must be, under
the express terms of the Act, exclusively so vested.

Now the passage relied upon in support of this con-
tention is that wherein their Lordships say,
that the principle established by their judgment in the Citizens Insur-
ance Co. v. Parsons and Russell v. The Queen is that subjects which in
one aspect and for one purpose fall within sec. 92 may in another as-
pect and for another purpose fall within sec. 91
What this passage conveys simply is that a particular
subject matter may have two aspects in which it may
be viewed and that viewed in one of such aspects
Jjurisdiction over it may be exclusively vested in the
provincial legislatures under sec. 92, and that viewed
in the other of such aspects jurisdiction over it
may be exclusively vested in the Dominion Parlia-
ment, and what I understand their Lordships by
that passage to say is that for the purpose of determin-
ing whether a particular subject having two aspects
in which it may be viewed comes under sec. 91 or sec.
92 regard must be had to the aspect in which the par-
ticular subject, for the time being under consideration,
is to be viewed, not that a subject which according to
the true construction of sec. 91 comes within one of the
~ classes of subjects there enumerated and which is .
therefore under the exclusive jurisdiction of the Dom-
inion Parliament, by the express terms of this section,
can, nevertheless, by force of section 92, be under the
jurisdiction of provincial legislatures.

(1) 9 App. Cas. 117.
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‘What is the true construction of the term ‘the re-

Inre Pro- gulation of trade and commerce,” as used in section
HIBITORY g7 jtem 2, is a matter which of course is fairly open

Liquor
Laws.

Gwynne

to argument, and is to be determined, in my opinion,
3. for the reasons already given, by ascertaining the in-
tent of the framers of our constitution, which intentis,
in my opinion, as I have above stated ; but once it is
determined that a particular subject under consider-
ation does come within that term, the jurisdiction over
it is vested exclusively in the Dominion Parliament,
and being so, cannot be legislated upon by a pro-
vincial legislature. There is no concurrent jurisdiction
given to both, save only over the three subjects speci-
ally designated as subject to concurrent jurisdiction.
The subject which we have now under consideration
is the right of absolutely prohibiting the carrying on
of the trades of manufacturing, importing and selling
spirituous liquors, the right, in fact, of declaring by
legislative authority that these trades, or some or one
of them, shall not be carried on; that the carrying of
them on shall be absolutely unlawful. This subject
does not admit of two aspects. Between pronouncing
the carrying on of a particular trade to be absolutely
unlawful, and prescribing the manner in which, and
the persons by whom, that trade, being lawful, shall
be carried on, there is a vast difference. Fredericton v.
The Queen (1) and Russell v. The Queen (2) are cases deal-
ing with the former of such subjects, and Hodge v. The
Queen (8) and Sulte v. Three Rivers (4) are cases dealing
with the latter. In Fredericton v. The Queen (1) and
Russtll v. The Queen (2) the question was as to jurisdic-
tion in the case of prohibition. In the former of those
cases this court held that the provincial legislatures had
had not under section 92 any jurisdiction to pass the

(1) Can. 8. C. R. 505. (3) 9 App. Cas. 117.
(2) 7 App. Cas. 820, © (4) 11 Can. 8, C. R. 25.



VOL. XXIV.] SUPREME COURT OF CANADA. 221

Act then under consideration, the purpose of which 1895
was to legislate upon that subject ; and that by force fsre Pro-
of section 91, item 2, the Dominion Parliament had Hﬁféf}%*g
expressly exclusive jurisdiction to pass it. In Russell Laws,
v. The Queen their Lordships of the Judicial Committee gyynne J.
of the Privy Council, while expressing no opinion as —
to the applicability of section 91, item 2, held that there

was nothing in section 92, conferring on the provincial
legislatures jurisdiction to pass the Act in question, the

sole purpose of which was in relation to the absolute
prohibition of the trade. In Hodge v. The Queen on

the other hand they held that the provincial legisla-

tures had exclusive jurisdiction over-the regulation of

the manner in which and the persons by whom the

trade, being a lawful one, might be carried on, a sub-

ject matter as different as it is possible to conceive from
jurisdiction legislatively to declare the carrying on of

the trade to be absolutely unlawful. Here then we

have an illustration of the application of the language

of their Lordships in the passage above extracted from

their judgment in Hodge v. The Queer, namely, if we
regard the traffic in intoxicating liquor in the aspect

of total jurisdiction of the carrying on of the trade, that

is to say, eliminating it from the category of lawful
trades, in that aspect the jurisdiction is exclusively in

the Dominion Parliament; but if we regard it in the

aspect of regulating the manner in which and the per-

sons by whom the trade, being a lawful one, may be
carried on in a particular province, or a particular
locality of a province, that is a subject exclusively
within the jurisdiction of the provincial legislatures.
Between the judgments in these cases there is no
contradiction, nor have I been able to see in any of

the judgments of their Lordships of the Privy Council
anything which can be said to manifest judicial dissent
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1895  from either of the grounds upon which the judgment
In e Pro- of this court in Fredericton v. The Queen (1) proceeded.
Eﬁféi%f It seems however to be a matter of no importance
Laws. whether the question, as to where is vested jurisdic-
GWY_;; 7, tion over total prohibition of the trade, is rested upon
—  both ofthe grounds upon which this court proceeded in
Fredericton v. The Queen (1) or upon the single ground
upon which their Lordships of the Privy Council pro-
ceeded in Russell v. The Queen (2). The report of the
proceedings in the Privy Council of the case of the
Liquor License Acts of the Dominion Parliament of 1883
and 1884 which has been laid before us as part of the
present case contains observations of their Lordships
recognizing the distinction, which I confess to my
mind appears very plain, between the right to prohibit
the carrying on of a particular trade and so to destroy
it and deprive it of lawful existence and the right to
regulate the manner in which and the persons by
whom the trade, being alawfully existing one, shall be
carried on. Sir Montague Smith there in the course

of the argument of counsel said :

The distinction, if it be one, between the Act-in Russell v. The Queen
(1) and this Act (the Act of 1883 then under consideration) is that that
(in Russell v. The Queen (2)) was a prohibition Act applying to the whole
of the Dominion regardless of what had been done and prohibiting the
liquor traffic. I do not wish to say how itis but the question is whether
this (the Act of 1883) is not, whatever terms it may use in the
preamble, really regulating in each province the local traffic.

And again:

of course you must look at every Act and see what is the scope and
object and purpose of it. This (the Act of 1883) is not really to
prohibit but it is to limit. ¢

And again :
the main object of the Act is not to prevent the liguor traffic but to
regulate it.

(1) 3 Can. 8. C. R. 505, (2) 7 App. Cas. 829 .
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And again: 1895
to my mind there is a distinction between the two Acts In re PRo-

that is to say between the prohibition Act under con- Hﬁf;i‘g‘;‘z

sideration in Russell v. The Queen, and the Dominion LAVS.
Liquor License Act of 1883 which was but a regulating Gwynne J.
Act. The fact that the latter Act applied to the whole
Dominion made no difference forit may, I think, be said

to be obvious that the Dominion Parliament never

could acquire jurisdiction over a subject matter placed

by sec. 92 under the exclusive jurisdiction of the pro-
vincial legislatures by assuming tolegislate upon such
subject for the whole Dominion. So neither could a

- provincial legislature acquire jurisdiction over a sub-

ject coming within any one of the classes of subjects
enumerated in sec. 91 by restricting the application of

an Act of the provincial legislature upon such subject

to the limits of the province.

But it is argued that neither in Fredericion v.
The Queen nor in Russell v. The Queen was the
item no. 8 of sec. 92 referred to or considered and
that therefore their Lordships’ judgment in Russell
v. The Queen and that of this court in Fredericton
v. The Queen are open to review upon the question
of prohibition now under consideration. From the
fact that this item was not relied upon in those cases
it may fairly be inferred that it never was considered
by the courts or the bar to be applicable. The juris-
diction conferred by that item seems to be, that of
establishing and maintaining municipal institutions.
When the framers of our constitution were conferring
upon the provincial legislatures exclusive jurisdiction
to make laws in relation to “municipal institutions in
the province,” they had no doubt in view municipal
institutionssuch as existed at the time of confederation,
but this item no. 8 sec. 92 says nothing as to the powers
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with which such municipal institutions may be
invested ; that seems to have been left tothe discretion
of the provincial legislatures to be exercised within the
limits of their own jurisdiction and would reasonably
comprehend within such limits all such powers as
were then possessed by such municipalities and which
were essentially necessary to the good working of such
institutions or had always been possessed by all such
institutions, as for example the power of issuing
licenses to the persons to be engaged in the traffic in
intoxicating liquors and the power of regulating the
manner in which such persons should carry on the
trade in shops, saloons, hotels or taverns, which as
being matters of purely provincial, municipal and
domestic character were subject to, jurisdiction over
which was intended to be exclusively vested in, the
provincial legislatures ; and this is what Sulte v. Three
Rivers decides and what was intended to be con-
veyed by the passage from my judgment in that
case which was cited by the learned counsel who
argued the present case upon behalf of the province of
Ontario ; but a special power only then recently for the
first time conferred upon municipalities in the prov-
ince of Canada and which had never been conferred
upon municipalities in any of the other provinces could
never be said to be a power essentially necessary to the
good working of such institutions ; such power there-
fore cannot be held to be comprehended in item 8 of
that section.

In this subject is involved the particular consider-
ation of the last of the questions submitted to us,
namely, whether the 18th section of the Act of the
legislature of Ontario, 53 Vic. chap. 56, is oris notwliira
vires. The jurisdiction assumed to be exercised by the
Ontario legislature in this section is not a jurisdiction
which is claimed to be conferred upon provincial legisla-
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ures by anything expressed in section 92 of the British 1895
North America Act, but a jurisdiction which it is con- 1, 75 Pro-
tended is impliedly vested in the Ontario Legislature, Hﬁfég%‘;‘z
arising from the fact that municipalities in the late pro- Laws.
vince of Canada had at the time of confederation, by Gwy-;:e 7.
virtue of special Acts of the legislature of that province, ——
power to prohibit, by by-laws to be passed and adopted
in the manner prescribed by the special Act, the sale by
retail of spirituous liquors within the limits of the
municipality passing such by-laws, a power which was
not possessed by municipalities in the province of
Nova Scotia or in that of New Brunswick, and such
Acts being repealed it is contended that the legislature
of Ontario has jurisdiction to revive their provisions.
That the legislature of the late province of Canada had
jurisdiction to pass an Act in prohibition of all traffic
in intoxicating liquors or in any other article of trade
may be admitted to be unquestionable, but I appre-
hend it cannot admit of doubt that unless the provin-
cial legislatures have, all of them, under their new
constitution, jurisdiction to pass an act de novo for the
purpose of prohibiting absolutely within their respec-
tive provinces the sale of intoxicating liquors, the
legislature of Ontario has no special jurisdiction to
invest municipalities with such a power by passing
an Act purporting to revive the provisions of an Act
passed by the legislature of the late province of Canada
within its jurisdiction, and which conferred such a
power upon municipalities of the said late province of
Canada. The question therefore.involved in the seventh
question is precisely the same as that involved in the
first and subsequent questions, namely: Have provin-
cial legislatures of the confederacy, under their new
constitution, jurisdiction to make laws in prohibition
of the trades of manufacturing, of importing or of
selling spirituous liquors by wholesale or by retail ?

I5
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The precise history of the legislation recited in the

In 7o Pro- 18th sec. of the Ontario Act 53 Vic. ch. 56 and upon
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which the legislature of the province rest the juris-
diction assumed by them in enacting the provisions

Gwynne J. Of that section is as follows : The legislature of the late

province of Canada by a special Act passed in 1864, 27
& 28 Vic. ch. 18, conferred power upon the councils
of municipalities to pass by-laws in prohibition of the
sale of intoxicating liquors within the limits of the
municipality, subject to certain conditions involving
the adoption of the principle of what is called local
option. The provisions of the said Act 27 & 28 Vic.
ch. 18 were consolidated in 1866 as sec. 249 subsec.
9 of the consolidated Municipal Act, viz., 29 & 30 Vic.
ch. 51. The whole of this section 249 was expressly
repealed by an Act of the Ontario Legislature passed
in 1869, 82 Vic. ch. 82, but its terms were, either -
inadvertently or by design, repeated in subsec. 7 of
sec. 6 of the latter act. In 1874 the legislature of On-
tario passed another Act 87 Vie. ch. 82 intituled “ An
Act to amend and consolidate the law for the sale of
fermented and spirituous liquors,” and thereby the said
Act 32 Vic. ch. 32, and another Act 82 Vict. ch. 28, and
also an Act 86 Vic. ch. 48 intituled “ An Act to amend
the Acts respecting tavern and shop licenses” were
wholly repealed and new provisions were enacted, but
among such provisions there was nothing of the nature
of the provisions which had been in subsec. 7 of sec. 6
of the repealed Act 82 Vic. ch. 82, but in lieu thereof
provision was made for regulating the issue of licenses
for the sale of intoxicating liquors in each municipality
by an officer to be appointed by the lieutenant gover-
nor to be called * the issuer of licenses.”

Now, upon and from and after the passing of this
Act, the only authority, if any there was, which muni-
cipalities in the province of Ontario had, or could claim
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to have, to pass a by-law in prohibition of the sale of 1895
intoxicating liquors was in virtue of the provisions of 7u 7¢ Pro-
the above recited Act of the legislature of the late pro- HII‘?;%%I;Y
vince of Canada, 27 & 28 Vic. ch. 18, of 1864, and of Laws.
sec. 129 of the British North America Act, 1867, which gyynpe J,
enacted that : ‘ ‘ —

Except as otherwise provided by this Act, all laws in force in Canada,
Nova Scotia or New Brunswick at the union, &c., shall continue
in Ontario, Quebec, Nova Scotia or New Brunswick respectively, as if
the union had not been made, subject nevertheless, except with
respect to such as are enacted by, or exist under, Acts of the Parliament
of Great Britain, or of the United Kingdom of Great Britain and
Ireland, to be repealed, abolished or altered by the Parliament of
Canada or by the legislatures of the respective provinces, according to
the authority of the Parliament and of the legislatures under this act.

It being then only in virtue of this Act, 27 & 28
Vic. ch. 18, that municipalities in the province of
. Ontario possessed, if they possessed, the power to pass
by-laws in prohibition of the sale of intoxicating
liquors, such power must necessarily absolutely cease
upon the repeal of that Act. But in 1878 the Dominion
Parliament, regarding the prohibition of the sale of
intoxicating liquors to be a subject over which exclu-
sive jurisdiction was conferred upon the Parliament
and in exercise of the right reserved to parliament by
said sec. 129 of the British North America Act, passed
the Canada Temperance Act of 1878, whereby, as is
recited in the said 18th section of the Ontario Act, 58
Vie. ch. 56, the above Act of 1864, 27 & 28 Vic.
ch. 18, was absolutely repealed, save as regards
localities where the Act had then already been
acted upon, and power is conferred by the Act
of 1878 upon all electors in every municipality
in every province of the Dominion qualified and com-
petent to vote at the election of members of the House
of Commons, upon certain conditions, and in adoption
of the principle of local option, to prohibit the sale of
1534
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1895  intoxicating liquors in every municipality adopting the
In 1o Pro- Provisions ofthe Act. This Act,as an Act of prohibition,
Hﬁf;TU‘(’)gY has been held by the Judicial Committee of the Privy
Laws. Council in England in Russellv. The Queen (1), and by
o wy_xg:e 7. this court in Fredericton v. The Queen (2), to have been
—  within the jurisdiction of the Dominion Parliament
and not to have been within the jurisdiction of a pro-
vincial legislature ; the object sought to be attained by

the said 18th section of the Ontario statute 53 Vic.

chap. 56, would seem to be to re-open the question
adjudicated upon in those cases, and mainly upon the
suggestion that item 8 of section 92 of the British

North America Act was not considered by the Judicial
Committee of the Privy Counecil or by this court in those

cases. In my opinion there is nothing in this item no.

8 of section 92 or in any part of the British North
America Act which calls for or justifies any qualifica-

tion of the language of their Lordships of the Privy
Council as above cited from their judgment in Russell

v. The Queen (1) ; and the principle established by that
judgment is, in my opinion, that jurisdiction over the
prohibition ofthe trade in intoxicating liquors, whether

it be in the manufacture thereof, or the importation
thereof or the sale thereof either by wholesale or retail,

is not vested in the provincial legislatures, but is
exclusively vested in the Dominion Parliament. If

the provincial legislatures have jurisdiction to pro-

hibit absolutely the sale of intoxicating liquors it

must, I think, be admitted that they have like
jurisdiction over the manufacturing, and also over

the importation thereof; nay more, as the act gives

them no more jurisdiction over the prohibition

of the exercise of one trade than of another they would
equally have jurisdiction to prohibit the manufacture

(1) 7 App. Cas. 829. (2) 3 Can. S. C. R. 505.
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of tobacco, cigars, &c., the importation of opium, and 189
the manufacture, importation and sale of any other 15 1 Pro-
article of trade, and so in fact they would have that Hﬁfég%‘;‘f
sovereign legislative jurisdiction over every trade, and Laws.
over those general subjects in which the people of the Gwynne I.
confederacy as a whole are interested, and thus the —=
main object which the authors and founders of the
confederacy had in view in framing the terms and
provisions of our constitution as to the distribution of
legislative jurisdiction between the Dominion Parlia-
ment and the legislatures of the provinces would be
defeated. In addition to the ground upon which their
Lordships of the Privy Council proceeded in Russell v.
The Queen (1),,this court held, as already observed, in
Fredericton v. The Queen (2) that exclusive jurisdiction
over the prohibition of the sale of spirituous liquors
which wasthesubject matter of legislation in the Canada
Temperance Act of 1878 was a subject placed expressly
under the exclusive jurisdiction of the Dominion Par-
liament by sec. 91, item 2, of the British-North America
Act. That judgment has never been reversed, nor, in
my opinion, shaken, and while it stands unreversed by
superior authority I consider this court to be bound by
it. If ever it should be reversed it will in my opinion
be a matter of deep regret, as defeating the plain intent
of the framers of our constitution and imperilling the
success of the scheme of confederation.

Upon the whole then, in answer to the several ques-
tions submitted to us I am, for the reasons above
stated, of the opinion that upon principle—that is to
say upon the true construction of the British North
America Act, 1867, apart from all authority —and upon
authority that is tosay upon the authority of the judg-
ment of the Privy Council in Russell v. The Queer (1)

(1) 7 App. Cas. 829, (2) 3 Can. 8. C. R. 505,
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apart from Fredericton v. The Queen (1) and upon the

In 7¢ Pro- authority of the judgment of this court in Fredericton

HIBITORY
Liquor
Laws.

v. The Queen (1) apart from Russell v. The Queen (2),
the several questions submitted to us in this case

Gwynne J, st be all answered in the negative.

—

SEpDGEWICK J.—A study of sections 91 and 92 of the
British North America Act leads one to the conclusion
that the following proposition may be safely adopted
as a canon of construction, viz.:—

When ageneral subject is assigned to one legislature,
whether federal or provincial, and a particular subject,
forming part or carved out of that general subject, is
assigned to the other legislature, the exclusive right
of legislation, in respect to the particular subject, is
with the [latter legislature. For example, Parliament
has marriage, but the legislatures have the solemniza-
tion of marriage. On that subject they are paramount
and supreme. So, too, the legislatures have “ property
and civil rights,” words in themselves as wide almost
as the whole field of legislation ; but, parcelled out
from that wide field, Parliament has a number of par-
ticular and specific subjects where it likewise is para-
mount and supreme. Among them is “the regulation
of trade and commerce.” So far Parliament has com-
plete and exclusive jurisdiction as to that. Butiwe
have to go farther. We have to turn again to section
92, and we find that “shop, saloon, tavern, auctioneer
and other licenses,” a subject carved outof “tradeand
commerce,” is given to the legislatures. If the prin-
ciple above enunciated is sound, then Parliament can
only regulate the liquor trade or legislate in respect to
it, subject to the paramount and controlling right of
the local legislatures in respect to liquor licenses for
revenue purposes. The enumeration and assigning of

(1) 3 Can. S. C. R. 505. (2) 7 App. Cas. 829.
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the particular subject to the one body overrides and 1895
controls the other body, although charged with the 1, o Pro-
general subject, and that, too, without reference to the EBMORY

. . . . . Liquor
question of subordination or co-ordination between the Laws.

two bodies. Sed,@;e_v;ick
Another principle of construction in regard to the .

British North America Act must bestated, viz.,it being
in effect a constitutional agreement or compact, or
treaty, between three independent communities or
commonwealths, each with its own parliamentary in-
stitutions and governments, effect must, as far as
possible, be given to the intention of these communi-
ties, when entering into the compact, to the words used
as they understood them, and to the objects they had
in view when they asked the Imperial Parliament to
pass the Act. In other words, it must be viewed from
a Canadian standpoint. Although an Imperial Act, to
interpret it correctly reference may be had to the
phraseology and nomenclature of pre-confederation
Canadian legislation and jurisprudence, as well as to
the history of the union movement and to the condi-
tion, sentiment and surroundings of the Canadian
people at the time. In the British North America Act’
it was in a technical sense only that the Imperial Par-
liament spoke; it was there that in a real and substan-
tial sense the Canadian people spoke, and it is to their
language, as they understood it, that effect must be

given.

Can a local legislature absolutely prohibit the-
traffic in intoxicating liquors? That is the substan-
tial question before us. The correct solution of the
problem is largely affected (although not concluded)
by the meaning that is to be given to the words “the
regulation of trade and commerce ” in section 91. That
these words in their plain and ordinary meaning are
wide enough to include the liquor traffic is unques-
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tioned ; the making of liquor, its sale, that is a trade

In e Pro. OF business, the dealing in it, the buying and selling
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of it for purposes of profit, that is commerce. But was
this particular trade, the liquor business, intended to

Sedgew1ck be included in the general words ? That is the ques-
J.

tion. And as I have already suggested, the true
answer is to be sought not so much from the rules of
statutory construction laid down in the text books in
regard to ordinary enactments, as by reference to pro-
vincial statutes and jurisprudence at the time of the
union, and to the circumstances under which that
union as well as its particular character took shape
and form

It was in 1864 that the Quebec convention was held.

* Upper and Lower Canada, Nova Scotia, New Bruns-

wick, Prince Edward Island and Newfoundland were
represented. The Quebec resolutions were passed,
and these resolutions having been adopted by the
three legislatures of Canada, Nova Scotia and New
Brunswick formed the basis of the Union Act of 1867.
The union was a federal not a legislative union. The
English speaking provinces {considering Upper Canada

"as a province) were in the main in favour of a legisla-

tive union, but Lower Canada properly tenacious of
“its language, its institutions and its laws,” secured
as they had been by international treaty and imperial
enactment, desired a provincial legislature in order to
the perpetuity of these rights, rights which it was
thought might be invaded were they to be left to the
mercy of a sovereign and untrammelled legislature, the.
large majority of which would necessarily belong to
the English speaking race. And so the question was,
a federal union or none at all. That being decided
the question of distribution of powers arose. To what
powers shall the federal Parliament succeed, what
powers shall the provincial legislatures retain? The
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American civil war was just closing, a conflict which 1895
from a legal standpoint had its origin in a dispute as f, y Pro-
to the constitution of the United States, the question Hﬁfég‘(’;"
of State rights ; that controversy was not to be a ground Laws.
of strife in the new nation’and so first and foremost it 3eqgewick
was agreed that the central parliament was to have  J-
plenary legislative authority and that the local legis-

latures should have jurisdiction over such subjects

alone as were expressly enumerated and in terms
assigned to them. I have said that the Lower Canadian
delegates were determined to maintain their peculiar
‘institutions by means of a local legislature; but they

were none the less desirous of giving the central
authority all jurisdiction compatible with that deter-
mination, including generally those subjects that would

be common to the whole Canadian people irrespective

of origin or religion. Now the English criminal law

was the law of Lower Canada; it had become part of

that law in 1764; and Lower Canada was satisfied

with it. It would therefore be the common heritage

of the new Dominion, and by common consent it was

given as a subject of jurisdiction to the central Parlia-

ment.

Then, too, the Lower Canadian legislature and people
had long previously adopted of their own free will the
general principles of English commercial law. As
early as 25 Geo. III, they had made the laws of Eng-
land the rules of evidence in all commercial matters.
They had adopted, practically without variation, the
English law respecting bills of exchange and promis-
sory notes, partnerships, the limitations of actions in
commercial cases and even the statute of frauds. In
1864 they had accepted a general law of bankruptcy
limited, however, to traders only, and had previously
adopted the practice of the English courts in the trial
of commercial cases. Commercial law was not in that
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class of “institutions and laws ” which they regarded

In e Pro- 88 peculiarly their own, and they were willing and
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anxious, seeing how the future progress and prosperity
of the country would largely depend wupon its trade

Sedgewmk and commerce, upon the growth, manufacture and in-
J.

terchange of commodities throughout the whole Dom-
inion, irrespective of and untrammelled by provincial
boundaries or provincial enactments, that the federal
parliament should alone legislate in respect thereto, so
that as there wounld be a common criminal law through-
out Canada there should be a common commercial law
as well. And that was in fact the common aim and-
object of all the provinces. But how give expression
to this aim ? In making that clear what form of words
should be used? A question not difficult of solution.

Five years previously the statute law of the then
province of Canada had been revised, consolidated and
classified in three volumes, one volume containing the
statute law common tothe united province, the others
the statute law applicable exclusively to Upper and
Lower Canada respectively. This revision and classi-
fication, the work of the most eminent jurists in the
province, became by Act of Parliament the statute law
of the country, the classification having the same legal
force as the statutes classified, just as if there had been
a substantive enactment to the effect that thereafter in
Canadian legislation the specification of a general sub-
ject in the general classification should include all the
specific and particular subjects enumerated under that
specification.

Reading this classification in the three volumes re-
ferred to and comparing it with sections 91 and 92 in-
dubitable evidence will be found that the compilers of
the Quebec resolutions were largely aided by the work
of 1859, in the selection of words by which the distri-
bution of powers was described. The language of a
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large proportion of the 45 enumerated subjects is sub- 1895
stantially identical with the language of the classifica- 5 o Pro-
tion in the Canadian consolidation. HIBITORY
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Now let us examine this classification. In the Con- Laws.

solidated Statutes of Canada the whole subject matter gedgewick
of legislation is divided into 11 titles of which “ trade .
and commerce " is the 4th. Under this title are included
among other subjects, navigation, inspection laws in
relation to lumber, flour, beef, ashes, fish, leather, hops,

&c., weights and measures, banks, promissory notes

and bills of exchange, interest, agents, limited part-
nerships, and pawn brokers. In the Consolidated
Statutes of Upper Canada under “ trade and commerce ”

are included among other subjects, commercial law, .
written promises, chattel mortgages and trading and
other companies. And in the Consolidated Statutes of
Lower Canada under the same designation of * trade

and commerce "’ are included the inspection of butter,

the measurement and weight of coals, hay and straw,
partnerships, the limitation of actions in commercial
cases, and the Statute of Frauds.

Let us turn now to Nova Scotia; a few weeks before
the convention in Quebec, the Nova Scotia legislature
had passed the Revised Statutes of Nova Scotia (third
series) divided as in the case of Canada into parts, titles
and chapters. One of the titles is ** of the regulation
of trade in certain cases,” and under it are among
others, the following subjects:—partnerships, factors
and agents, bills of exchange, currency, mills and
millers, regulation and inspection of merchandise, and
weights and measures. This classification was prac-
tically the same in the first revision in 1851, so that for
at least 18 years the expression “ regulation of trade”
had no uncertain meaning.

In the Revised Statutes of New Brunswick of 1854
there was practically the same classification. Under
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“the regulation of trade in certain cases” were in-

Inve Pro- cluded statutes relating to lime, bark, flour, weights
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and measures, and lumber, the Interpretation Act (cap.
161 sec. 85) enacting that parts, titles, &ec., should be

Sedgewick deemed as parts of the statutes.

J.

It will be observed that in no case is reference made
to the liquor traffic under “trade and commerce” or
“the regulation of trade.” In the Canadian consolida-
tion it is placed under “revenue and finance” (sub-
head) “ Provincial duty on tavern keepers.” In the
Upper Canada consolidation it is referred to in the
Municipal Act (cap. 54, 1866,) and in two ways; first
under the head of “shop and tavern licenses,” and
secondly under the head of “prohibited sale of
spirituous liquors.” In the Liower Canada consolida-
tion it is referred to under *fiscal matters.” In the
Nova Scotia revision under ‘‘ the public revenue,” the
Revised Statutes of New Brunswick containing no
chapter regulating the liquor traffic.

Now, we have here, I think, a clear indication of
what at the time of confederation the Canadian people
and legislatures understood to be included within the
words “trade and commerce.” They included, un-
questionably, the carrying on of particular trades or
businesses, and I think commercial law generally.
The actual legislation under “ trade and commerce ” in
regard to certain staple articles of commerce, such as
bread, fish, coals, &c., indicates that any other legisla-
tion in the same line respecting any other article of
commerce would come under the same description, so
I take it that the regulation of the liquor traffic,
whether by licensing it or prohibiting it altogether,
has to do with “trade and commerce.”

Such being the state of the existing legislation .and
the view that the different legislatures had of the all-
inclusiveness of the phrases “trade and commerce ”
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and “regulation of trade,” what better collocation of 1895
words could be used for the purpose of making it clear 1, r Pro-
that Parliament was to have exclusive jurisdiction in Hﬁf;%%i‘?
all matters relating to trade and relating to commerce, Laws.
including the importation, manufacture and -sale g.joew
of all kinds of commodities, than that combination
of the two phrases, the one from the sea board, the
other from the inland provinces, to be found in sec. 91
“the regulation of trade and commerce”? And the
words having that meaning, having been placed there
for that object, are we not bound to give them the
intended effect ? ‘

I am not attempting to even criticise the correctness
of the conclusion to which their Lordships of the Privy
Council came in Citizens Ins. Co. v. Parsons. 1 may be
permitted, however, with all deference, to suggest that
some of the considerations to which I have referred were
not presented to their Lordships when the effect of the
words under review was being discussed (1). All I
suggest is that, inasmuch as the British North America
Act was an Act materially affecting, modifying, repeal-
ing, pre-existing Canadian statute law, and revolution-
izing the constitution of the component provinces, in
interpreting that Act reference may and must be had
to provincial statute law, rather than to imperial statute
law, and that where, as in the present case, the consti- -
tutional Act uses a phrase which for years had had a
well defined meaning in Canadian legislation, that is
the meaning which should be given to it when used in
that Act. .

And I have this further observation to make. The
judgment referred to contains the following: ¢ If the
words (trade and commerce) had been intended to have
the full scope of which, in their literal meaning, they
are susceptible, the specific mention of several of the

Sedgewick
J.

(1) P. 277, vol. 1, Cartwright; 7 App. Cas. at p. 112.
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other classes of subjects enumerated in section 91

Inte Pro- would have been unnecessary; as ““ 15 banking, 17
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weights and measures, 18 bills of exchange and pro-
missory notes, 19 interest, and even 21, bankruptcy

Sedgewick and insolvency.”

Now, circumstances existing in Canada, the then
state of jurisprudence, for example, rendered it wise, if
pot absolutely necessary, that the classes just referred
to should be specifically mentioned. The provinces
had “ property and civil rights” given them. In one
phase or another, almost every enactment in some way
affects property and civil rights; the raison d'élre of
constitutional society, the motif of the social contract,
is the protection of property and civil rights. Criminal
law, fiscal law, commercial law,in fact, all law at some
point, or in some way, touches or affects property and
civil rights. Leave out several of the subjects men-
tioned in 92, and there would have been a perpetual
conflict between “ property and civil rights” on the
one hand, and many of the enumerated subjects of 91,
on the other; so wisdom suggested ex abundanli cauteld
what was done.

Besides, in Lower Canada, there had been a long
course of jurisprudence as to what constituted * a com-
mercial matter.” Some business transactions were held
to be commercial matters, others not. In a dispute
between an officer of-the British army and his wine
merchant, a promissory note given for a wine bill was
held to be a non-commercial matter. So, I suppose, in-
terest on such a note would be held to be non-commer-
cial. Nor would the case be altered if the note were dis-
counted at a bank. All these questions, and difficult and
important many of them have been, were Wisely ended,
so far as the constitution was concerned, when banking,
bills and notes and interest were expressly given to
the Dominion. So, too, with weights and measures
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the duty of making by-laws, or enforcing statutes in
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respect to weights and measures was in some cities and 1, y; Pro-

provinces under municipal control. The question
would be, is this subject a “ matter of trade and ccm-
merce,” or a municipal matter? Its insertion in 91
settled it. And lastly as to bankruptcy and insolvency.
This subject was wisely inserted in 91 in view of the
fact already pointed out that in Lower Canada bank-
ruptey legislation applied to traders only (the phrase
“insolvent ” being limited in its use to non-traders)
and in view too of the further fact that in the jurispru-
dence of the United States where the constitution gave
“the matter of bankruptcies” to congress, it was held

that “insolvency ” belonged to the state legislatures."

The insertion of both in 91, settled for Canada that
particular question.

I have ventured to make these observations merely
with the view of inviting further consideration and
investigation as to the proper functions and jurisdic-
tion of the federal authorities in regard to “ trade and
commerce,” and to the line of delimitation between
that subject and “ property and civil rights.”

Assuming however, that the prohibition of the liquor
traffic is a matter of ““ trade and commerce,” the ques-
tion is not ended. “Property and civil rights” is con-
trolled by the “regulation of trade and commerce,” but
is there anything in section 92 which controls or modi-
fies “trade and commerce”? In my view there is much.
First, there is “ direct taxation within the province in
order to the raising of a revenue for provincial pur-
poses.” That involves the right of taxing, even unto
death, institutions incorporated under Dominion law
(as was decided by the Privy Councilin the Lambe case
(1), such institutions obtaining corporate rights in all
cases excepting banks, not because of any express

(1) Bank of Toronto v. Lambe 12 App. Cas. 575.
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powers given to Parliament, but either under *trade
and commerce '’ or under its general authority to legis-.
late in respect to “ peace, order and good government,”
it being clear that the legislatures may incorporate
such companies as are formed for provincial objects
only (article 11).

Secondly, there is (article 9) * shop, saloon, tavern
auctioneer and other licenses in order to the raising of
a revenue for provincial local or municipal purposes.”

The effect of this article is practically to give the
regulation of the liquor traffic to the legislatures.

So long as such regulating legislation has as its
main object the raising of revenue, it may contain all

" possible safeguards and restrictions as ancillary to the

main object, the effect of which may be to repress
runkenness, and promote peace, order and good gov-
ernment generally. If, however, a fair examination of
an Act purporting to be of this kind leads inevitably to
the conclusion that the object of the legislature in pass-
ing it was not the raising of revenue and the licensing
and regulating of the traffic for that purpose, but the
suppression of the traffic altogether, in other words,
that it was intended to be not regulative but prohibi-
tory, such an Act will find no support for its validity
from this article. (I will presently inquire whether
that support can be found elsewhere). Anda fortiore,
the legislatures cannot under this article pass an Act
of absolute prohibition, for that would be in direct
conflict with the expressed object for which the power
was solely given. The destruction of the traffic would
entail the destruction of the revenue, not the raising
of it.
Except for the decision of the Judicial Committee in
Russell v. The Queen (1) (the Scott Act case), much
might be said to favour the view that the right of the

(1) 7 App. Cas. 829,
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legislatures to regulate the liquor traffic for revenue 1895
purposes was unlimited and could not be taken away In rs Pro-
by virtue of anything in 91, whether “peace, order and Hﬁfég‘(’):"
good government,” or “trade and commerce,” or even Laws.

* the criminal law ” ; that the central Parliament could Sedgewmk
not, by virtue of any of its powers, destroy a special

power given to the local legislatures for a special and

. particular purpose, and that the Scott Act itself was

an infringement of the provincial rights.

It might be urged that neither body could of itself,
by virtue of its given powers, pass a prohibitory law,
but that independent legislation ‘on the part of both
would be necessary, the Dominion passing an Act pro-
hibiting the traffic in so far only as it had a right to
prohibit it, but reserving to the provinces the fullest and
freest right under article 9 to raise revenue from it, and
the provinces thereupon passing legislation abrogating
the license system, and surrendering their right to
revenue from it.

(The theory that if, under our constitution, one body
cannot pass an Act upon any given subject the other
necessarily can isa fallacy. A subject may be so com-
posite in its character, may be formed of one or more
elements assigned to the one legislature and of one or
more elements’ assigned to the other, that neither one
can effectually deal with the combination. For example,
neither legislature could pass an Act abolishing direct
taxation for municipal purposes and authorizing the
raising of revenue by means of océroi or imposts upon
all goods coming in through the city gates, or an Act
authorizing a province to raise and collect its revenue
by indirect taxation. This disability is a necessary
incident of the federal system, and if it is to be got rid
of that can only be effected by abohshmg the system
itself.

16
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The view which has pressed itself upon my mind is

In e Dro- that prohibition may be a question of that character,
BIBITORY hnt ag it was not so held in Russell v. The Queen (1), and

Liquor
Laws.

as it does not substantially affect the result of this re-

bedcewmk ference, I take it for granted that the fallacy to which

I have referred is not an element in the present case.)
The question now arises: Is the general right of the

~ federal Parliament to legislate in regard to the liquor

traffic, further restrained by article 8 of sec. 92, “ muni-
cipal institutions in the province”? In other words,
can a provincial legislature by virtue of that article,
absolutely prohibit the traffic ?

At the time of the union the province of Canada had
given to municipalities in both sections the right of
passing by-laws prohibiting the sale of liquor. In that
province there was also then in force an act known as
the “ Dunkin Act,” an enactment similar in scope and
object to the present Canada Temperance Act, the prin-
ciple of local option being allowed to operate to its
fullest extent. Buf neither in Nova Scotia nor New
Brunswick (as I understand the facts) did local option
prevail. It is true that an applicant for license had to
comply with certain conditions, one of them, in Nova
Scotia, being that his application had to be accompanied
by a petition from a fixed proportion of the ratepayers
of the locality. To that extent only did local option
(if that is local option) exist.

Such was then the state of the law, but some histor-
ical facts may also be mentioned as having relation to
the matter. The question of prohibition had then for
years been a vital political question in the maritime
provinces; the public mind had been in a perpetunal
state of turmoil about it,the ablest statesmen of the
time had been in public antagonism over it ; elections
had been won and lost upon it. For two successive-

(1) 7 App. Cas. 829,
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years prohibitory legislation had been introduced in 1895
the Nova Scotia legislature, and a bill of that character 1, r; Pgo-
was on one occasion successfully carried through the Hﬁ?;i%f
lower house. In New Brunswick a prohibitory law Laws.
had actually passed and remained in operation for a
year. It was then repealed with a reversion to license
law. Such then was the attitude of the public mind
in two of the three confederating provinces at the time
of the union.

What meaning{ then is to be given to “municipal
institutions in the province”? Three answers may be
advanced. First, it may mean that a legislature has
power to divide its territory into defined areas, consti-
tute the inhabitants a municipal corporation, or com-
munity, give to the governing bodies or officers of such
corporations or communities, all such powers as are in-
herently incident tv or essentially necessary for their
existence, growth and development, and confer upon
them as well all such authority and jurisdiction as it
may lawfully do under any of the enumerated articles
of sec. 92. That is the narrowest view. Or, secondly,
it may mean that a legislature may also confer upon

- municipalities, in addition to these powers, all those
powers that were possessed or enjoyed in common by
the municipalities or municipal communities of all the
confederating provinces at the time of the union, the
Jus gentium of Canadian municipal law ; or, finally, it
may mean that a legislature may confer upen munici-
palities all those powers which in any province, or in
any place in a province, any municipality at the time of
the union, as a matter of fact, possessed by virtue of
legislative or other authority.

And the argument in the present case is that be-
cause at the time of the union one of the three pro-
vinces had given the right of local prohibition to

municipalities it must be assumed that the framers of
1635

Sedgewick
J.
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1895 the Act and all the provincial legislatures as well as
In re Pro- the Imperial Parliament itself, must have intended by
Hﬁfgg‘;‘;‘z the use of the phrase “ municipal institutions ” to give
Laws. to the local legislatures the right to pass prohibitory
ok legislation, and that, too, without reference to munici-
palities at all. I dissent from this wide proposition.
The first view, in nly judgment, is the proper one, a
view which gives séope for liberal interpretation as to
what may constitute the essence of the municipal
system, and give due effect in thaf direction to the
municipal jus gentium of the three old provinces; and
I entertain the strongest doubt if it ever was contem-
plated by the use of the words “ municipal institutions ”
to make any particular reference to the liquor traffic at
all. The following considerations point, I think, in
that direction :

(a.) The question of the liquor traffic was dealt with,
and I think disposed of, by article 9 in relation to
licenses. In the Quebec resolutions and in the pro-
ceedings of the three assenting legislatures, the article
read “shop, saloon, tavern, auctioneer and other
licenses ” only; the limitation as to revenue was an
addition made in London, with the assent of the
colonial delegates there, just before the Act became law
(1). Thearticle as first framed would have had a much
broader application than it has in its present shape,
and possibly might have given prohibitory powers
to the legislatures, and I can only suggest that the
limitation was imposed for the very purpose of clearly
limiting the provinces to regulation only. Besides, if
the right to prohibit as well as to regulate is involved
in “municipal institutions,” if that phrase includes all
powers previously given municipalities, including the
issuing of all the licenses referred to in article 9, why
particularly specify these licenses in a separate article ?

Sedgewi
J.

—

(1) See Popes life of Sir John Macdonald, Appendix vol. 1.
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I have always understood it to be a rule of statutory 1895
construction that where special provisions are made in 7, r¢ Pro-
regard to a particular matter and there arein the same Hﬁféfj‘(’)?
statute general provisions broad enough apparently to Laws,

cover the same matter, the special provisions govern, 3e3gewick
not the general ; the particularintent prevails (2). - J.

(6.) The collocation of articles 8 and 9, and the
sources - from which the phraseology was probably
taken point to the same conclusion; the article relat-
ing to licenses follows the one relating to municipal
institutions as if the former were of the less moment.
In the Municipal Act of Upper Canada (1866), at page
583, there is a sub-title *“ shop and tavern licenses” and
in the same section and on the same page there is
another sab-title *“ Prohibited sale of spirituous liquors.”
May it not be properly suggested that this particular
subject was designedly omitted ?

(c.) Considering that the question of prohibition was
a vital social and political question (and almost as
much so in 1864 as to-day); considering especially the
history of the question in the lower provinces; I can
scarcely bring myself to believe that it was omitted
from 92 by reason of “ municipal institutions” con-
taining it. If it had been intended that the provinces
should have it it would have been expressly enumer-
ated. Regulation by means of license was. Why
omit prohibition ?

(d.) The jurisprudence on the question also throws
light. In Keefev. McLennan (1) decided in Nova Scotia
in 1876, nine years after confederation, a most able
judgment was delivered by the learned Equity judge
upon the whole question, and neither in the argument,
nor in the judgment was it even suggested that the

(1) 2R. &C. 5. London & India Docks Joint Com-
-(2) Potter’s Dwarris 272-3 ;and mittee, Lord Justice Lindley 2
see London Assoc. of Ship Ownersv. Rep. at pp. 30 and 31.



246

1895 -

SUPREME COURT OF CANADA. [VOL. XXIV.

power claimed came under “ municipal institutions.”

In e Pro- The same observation applied to Fredericton v. The.

HIBITORY
Liquor
Laws,.

Queen in the Supreme Court of New Brunswick (1).
Why this long silence? The words “ municipal

Sedgewick Institutions” were there in section 92, as prominent

then as now, but no one in the maritime provinces
ever dreamed that ‘“ prohibition” was concealed or
wrapped up within them. Their Lordships of the
Privy Council seemed of like opinion in Russell v.
The Queen (2), decided in 1882, even although at that
time Re Slavir and Orillia (8) had been decided in the
Queen’s Bench of Ontario, and the question was at the
argument expressly raised as stated by the present Lord
Chancellor at the argument of the McCarthy case. I
take the reason to be that the phrase * municipal
institutions” had no such broad meaning as is now
contended for.

(e.) But there are more weighty considerations than
these. Prior to the uwnion powers of many diverse
kinds and varieties were from time to time given to
municipalities. The legislatures conferring them were
then supreme. There was then no possible question
of jurisdiction or right of legislation ; their authority
was as unfettered as that of the Imperial Parliament
itself. And so it happened that many municipal
councils had authority to deal with matters since trans-
ferred to the central Parliament, for example, weights
and measures, the inspection of staple articles of com-
merce, the regulation and control of navigable rivers,
and in the case of St. John, N.B., and of the whole of
Upper Canada, of public harbours. The preparation
of the electoral lists was for the most part with them.
In some instances they had authority to deal with the
criminal law, with the violation of the dead and

(1) 3'P. & B. 139, (2) 7 App. Cas. 829,
(3) 36 U. C. Q. B. 159,
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cruelty to animals, and so in many other cases they 1895
possessed powers in respect tosubjects now transferred rm re Pro-
to Parliament. HIBITORY

. . Liquor
‘When the change came and the field of legislation TLaws.

was parcelled out, one portion to the Dominion and the geqgemwick
other to the provinces, the municipalities retained all .
their powers, but the local legislatures did not. If
before the union they had given a municipal council
power to regulate a harbour, or to make a by-law
respecting weights and measures, they lost the power
of taking it away by virtue of the union Act, the right
being transferred to Parliament alone. There can be
no doubt about this, the possession by a municipality
of a certain power at the time of the union affords no
guide in the inquiry as to which legislature may sub-
sequently deal with it. The only test is: Is the power
referred to within the subjects of 91 or of 92? Regula-
tions made by Dominion law as well #s by local law,
must be enforced by some sort of machinery. Parlia-
ment, I think, may use existing municipal machinery for
this purpose; may in respect to those subjects committed
to it, such e.g., as weights and measures, the fisheries in-
spection, navigation, &c., give to municipal councils
power tomake by-laws. But however this may be it is
out of the question, it is absolutely futile, to argue that
because before confederation the old legislatures had
given power to the municipalities to make regulations
in respect to certain subjects they still have that power,
although with their consent these powers were by the
constitutional Act, in so many words, taken from them
and given exclusively to Parliament. It follows then
that if prohibition is not an essentially component part
of the subject matter described by the phrase ¢ muni-
cipal institutions,” and is ‘a regulation of trade and
commerce,” it is a matter for Parliament alone to deal
with.
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1895 (f). But it is argued that what is called *the police

Inre Pro- POWer” is possessed by the provinces under “muni-

ng;gggy cipal institutions,” and that the right in question is a

Laws. mere incident of “the police power.” Now, if by

Sedgewick “ Police power ” is meant the right or duty of main-

- taining peace and order and of seeing that law, alllaw

whether of imperial, federal or local origin is enforced

and obeyed, then I agree that that power is wholly

with the provinces. But it is with them, however,

not pecause it specially belongs to “municipal insti-

tutions,” but because they are charged with the “ad-

ministration of justice.” The legislatures may delegate

this duty to municipal functionaries, but the mode of

administration is purely a matter of provincial concern.

If, however, that wide meaning is given to “the

police power,” which the jurisprudence of the United

States has given to it, the power of liwiting or curtail-

ing without compensation the natural or acquired

rights of the individual for the purpose of promoting

the public benefit, the power, for instance, which en-

ables a state legislature to regulate the operation and

tolls of a grain elevator in Chicago, or to compel a

company to use interlocking switches upon its line

of railway, then, I say, the provinces do not exclusively

possess it. It is the common possession of both, to be

exercised by both in their respective domains for the
common weal.

(g). The cases decided in the Privy Council, in my

view, practically conclude the question. Russell v.

The Queen (1) decided that the Canada Temperance Act,

a prohibitory Act, was such an Act as the Dominion

Parliament might properly pass. It has been put for-

ward, I have already suggested, that provision should

have been made for the preservation of the provincial

right to raise a revenue by means of ligquor licenses,

(1) 7 App. Cas. 829.
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but that judgment is conclusive as it decides, in so
many words, that the Act in question “‘does not fall
within any of the subjects assigned exclusively to the
provincial legislatures.”

The judgment of the Privy Council on the McCarthy
act was inevitable. That Act unquestionably was an
invasion of provincial rights. Its provisions were regu-
lative only. It purported to legislate in respect to
liquor licenses and the raising of revenue therefrom, as
well as to municipal regulations theretofore pre-
scribed under prévincial legislation, its practical
effect, if wvalid, being to make invalid all Jlocal
statutes then in force having reference to the liquor
traffic. It purported to create the machinery, to
prescribe the method by which the local authorities
might raise a revenue from liquor licenses, a right un-
questionably the prerogative of the provincial legis-
latures, and it therefore fell, destroyed by its own
inherent and manifest illegality.

In the Hodge case (1), the question there being :—
Was the Ontario Provincial Act regulating the traffic
intra vires of that legislature? the decision of the
Privy Council was that it was inira vires. When the
McQarthy Act came up, a Dominion Act also purport-

949

1895
In re Pro-
HIBITORY
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Sedgewick

ingtoregulate the traffic, the Privy Council as anecessary -

sequence, held that it was ultra vires of the Dominion
Parliament. It is true their Lordships in the Hodge
case intimated that the Ontario License Act came
within articles 8, 15 and 16 of section 92, as doubtless
many of its provisions in one way or another did, but
I do not assume, because article 9 was omitted, that it
was intended to be laid down that that article had no
relation to the subject of legislation. Many of the pro-
visions of the Act were municipal in their character,
and therefore came under 8, were penal in their char-

(1) 9 App. Cas. 117.
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acter and therefore under 15, merely local, and there-
fore under 16, but the whole Act wasan Act regulating
liquor and other licenses with a view of raising a re-
venue, and therefore under 9 as well. And there, up
to the present time, so far as our ultimate appellate
tribunal is concerned, and so far as the liquor traffic is
concerned, the question rests.

Now, having regard to these decisions of the final
appellate tribunal, I cannot help asking myself this
question : Supposing the Ontario legislature passes an
Act absolutely prohibiting the sale of intoxicating
liquors in the province, whether by retail or wholesale
for the present purpose makes no difference, but making
no exception as in the Canada Temperance Act in
favour of liquors sold for sacramental, chemical or
medical purposes, and that the Canada Temperance
Act is in force, say in the city, of Ottawa, and suppose
that a lawful sale for such purpose is made; in.that
case we would have Parliament saying, the sale is
legal ; the Ontario legislature saying, it is not; which
is the valid legislation ? There can be but one answer
to this question.

‘Whether the recent decision of the Privy Council in
The Attorney General of Ontario v. The Atlorney General
of Canada (1) has a bearing upon the present case, may
be questioned. It was there decided that the Ontario
legislature having, under * property and civil rights,”
enacted certain provisions as to the legal consequences
of a general assignment for the benefit of creditors, the
same provisions that in a federal bankruptcy law as
ancillary thereto might constitutionally be enacted by
the federal Parliament, was within its constitutional
right, but only because the federal Parliament had not
taken possession of the field by dealing with the sub-
ject. Now, admitting that under “municipal insti-

(1) [1894] A. C. 189.
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tutions,” or “the police power” or * property and
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it now do so in view of the Canada Temperance Act ?
The federal Parliament has already seized itself
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of jurisdiction. It has passed the Scott Act. It has gedgewick

prescribed the method by which in Canada prohibition
may be secured and is not any local enactment pur-
porting to change that method or otherwise secure the
desired end, for the time being\ inoperative, overridden
by the expression of the controlling legislative will.

Inmy view the provincial legislatures do not possess
the right to prohibit the liquor traffic.

Referring now to the specific questions set out in the
reference, I have but few observations to make. I
cannot in the absence of a specific enactment on the
subject, recognize any distinction, from a constitutional
point of view, between the selling of liquor and its
manufacture or importation. If it is admitted that a
provincial legislature under “ municipal institutions”
has power to absolutely prohibit the selling of liquor
it must have incidentally the right of prohibiting the
having of it, and as incidental to that right the right
as well of making or importing it.

Neither can I, in the absence of a specific enactment
on the subject, recognize any constitutional distinction
between sale by wholesale and sale by retail not-
withstanding the case of Re Slavin and Orillia (1) ; that,
apparently, was subsequently conceded with the full
concurrence and approval of the Privy Council in “ the
Dominion Liquor License Act” case (the case on the
McCarthy Act). In the light of which particular pro-
vincial candle are we to investigate the question? In
Upper Canada a sale of liquor to the extent of five
gallons, or one dozen bottles, was considered a whole-
sale transaction, the question as to the origin of the

(1) 36 U. C. Q. B. 159.
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package being of vital moment but the capacity of
each bottle immaterial. In Lower Canada there was
no question as to “* original packages,” but it was doubt-
less the case that a sale of three gallons or upwards
was ‘‘wholesale,” the character of a sale between
three gallons and three half pints being left doubtful.
In Nova Scotia the line was apparently drawn at ten
gallons, but inasmuch as “shop” licensees could not
sell in quantities less than one gallon and as the dis-
tinction between ‘wholesale” and “retail” did not
there receive express statutory recognition, it is left an
open question whether the constitutional line between
wholesale and retail was at one gallon or ten. In
New Brunswick the minimum amount that a whole-
sale licensee might sell wasone pint. Now in view of
this diverse legislation in the several provinces, the
five gallons of Ontario, the three gallons of Quebec, the
ten gallons of Nova Scotia and the pint of New Bruns- '
wick, how can this court arbitrarily define the line or
fix the limit between a wholesale and a retail transac-
tion? How can we in the exercise of judicial office
determine the delimitating boundary? The constitu-
tional Act in my view imposes on us no such duty. It
does not give colour even to the idea that the right of
legislation in either body is to be determined by such
questions as quantity or quality, and in my view no
such distinction exists.

Neither in my view is there any distinction between
those places in Canada where the Canada Temperance
Act has been put in force (as the phrase is) and those
places where it has not. The whole Actis an Act appli-
cable to all Canada. Certain cities or municipalities
may take advantage of its provisions to secure the kind
of prohibition therein contemplated, but it is a law
providing for prohibition everywhere. To admit the
right of a legislature to enact a law for the same pur-
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pose applicable only to localities that have failed to 1895
place themselves under Canadian prohibition, is to 7 rs Pro-
make the constitutional authority of a legislature HII‘B;E%I;Y
dependent on the whim or fancy for the time being of Laws.
the public sentiment, a principle in support of which Sedgewmk
I can find neither authority nor reason. For the J.
reasons stated, I think the 7th question must be
answered in the negative, and in my judgment an

affirmative answer can be given to none.

KiNg J -—-Upon this continent there are two methods
of dealing with the liquor traffic, viz., by license and
by prohibition. Thelatter may be general, or exercised
through what is called local option. The licensing
system is one of regulation, with only so much of sup-
pression as is incidental to regulation. Prohibition
has suppression as its primary and distinct object. No
one is likely to confuse the two things.

The licensing system is exclusively within provincial
powers. All that is fairly incident to its effectual
working goes with it, as a branch of local police
power. In Hodge v. The Queen (1), their Lordships,
after summarizing the clauses of the Ontario License
Act then in question, say of them :

They seem to be all matters of a merely local nature in the province
and to be similar to, though not identical in all respects with, the
powers then belonging to municipal institutions under the previously
existing laws passed by the local Parliaments. Their Lordships con-
sider that the powers intended to be conferred by the Act in question,
when properly understood, ate to make regulations in the nature of
police or municipal regulations of a merely local character for the
good government of taverns, etc., licensed for the sale of liquors by
retail, and such as are calculated to preserve in the municipality peace
and public decency, and to repress drunkenness, and disorderly and
riotous condmet. As such they cannot be said to interfere with the

general regulation of trade and commerce which belongs to the Dom-
inion Parliament, and do not conflict with the provisions of the Canada

(1) 9 App. Cas. 117.
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1895  Temperance Act, which does not appear to have as yet been locally
w~  adopted. The subjects of legislation in the Ontario Act of 1877, ss. 4

In re PRrO- g o
HIBITORY and 5, seem to come within the heads of nos. 8, 15 and 16 of section 92

Tiguor of the British North America statute 1867.
Laws,

The Dominion Parliament having in 1883 passed a

King J. general licensing Act applicable to the entire country,
" this, with an amending act of 1884, was held uitra vires
upon a reference of the subject to the Judicial Com-
mittee of the Privy Council.

Then, with regard to prohibition, the Canada Tem-
perance Act (1) is a local option prohibitory Act. It
gives to each county and city throughout the country
(or electoral division in Manitoba) the right of deter-
mining, by a vote of the parliamentary electors therein,
whether or not the prohibitory clauses of the Act shall
be adopted. These clauses prohibit (with some excep-
tions not material to be now stated) the sale of intoxi-
cating liquors entirely. When locally adopted they
continue in operation for three years, and thereafter
until withdrawn upon like vote. On the other hand,
a vote adverse to local adoption bars the subject for a
like period. In City of Fredericton v. The Queen (2),
the Act was held valid, chiefly as relating to the subject
of trade and commerce. In Russell v. The Queen (3), it
was sustained on other grounds. Their Lordships, ap-
proaching the subject from the side of provincial
powers, held that the provisions of the Act did not fall
within any of the classes of subjects assigned exclu-
sively to the provincial legislatures. It was therefore,
in their opinion, at least within the general, unenumer-
ated and residual powers of the general Parliament to
make laws for the peace, order and good government

¢ of Canada in relation to all matters not coming within
the classes of subjects assigned exclusively to the pro-
vincial legislatures. )

(1) R. 8. C. c. 106. (2) 3 Can. 8. C. R. 505.
. (3) 7 App. Cas. 829.

L IMIE T I BR
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“It was not doubted,” say their Lordships in Hodge 1885
v. The Queen (1), referring to their decision in Russell V. I e Pro-
The Queen,(2) “that the Dominion Parliamenthad such EIBITORY

. . ... Liquor
authority under sec. 91 unless the subject fell within TLaws.

some one or more of the classes of subjects which by gi, 7.
sec. 92 were assigned exclusively to the legislatures —
of the provinces.”

Referring to the grounds of decision in City of Fred-
erictonv. The Queen (8), their Lordships (who had shortly
before in Citizens Ins. Co. v. Parsons (4) referred to the
words “trade and commerce” in a way that is some-
times sought to be put in opposition to the views of
this court in City of Fredericton v. The Queen) (8), say :
“ We must not be understood as intimating any dissent
from the opinion of the Chief Justice of the Supreme
Court of Canada and the other judges who held that
the Act fell within that section.”

In treating of the exclusive powers of the provincial
legislatures, clause 8 of sec. 92 respecting municipal
institutions, was not in terms referred to in Russell v. )
The Queen (2), and this fact has sometimes been made
use of in the way of criticism of that case. Indeed, in
the argument of the Dominion License Act, one of their
Lordships expressed the opinion that clause 8 of sec. 92
had not been argued in Russell v. The Queen (2), but the
counsel then arguing (the present Lord Chancellor)
stated that it appeared from a shorthand note of the
argument that the point had been distinctly urged.
‘When City of Fredericton v. The Queen (8) (which is
known to be substantially the same case) was before this
court, the point was argued. Mr. Lash Q.C, one of the
counsel for the Act, thus alludes to the argument as ad-
duced by the other side: It is also contended that this
law, having for its object the suppression of drunken-

(1) 9 App. Cas. 117. (3) 3 Can. 8. C. R. 505,
(2) 7 App. Cas. 829. (4) 7 App. Cas. 96.
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ness, is a police regulation, and so within the powers
of municipalities,” etc. In Reg. v. Justices of Kings
(1), Chief Justice Ritchie had previously dealt with
the like contention, and in Cily of Fredericton v. The
Queen (2), adhered to that decision. To that case I beg
to refer.

But what is more pertinent is the fact that, after
clause 8 of sec. 92 had been fully considered and given
effect to in Hodge v. The Queen (8), their Lordships, as
though it might be thought to make a difference with
Russell v. The Queen (4), took occasion to reaffirm that
decision: “We do not intend to vary or depart from
the reasons expressed for our judgment in that case.”

Now it is important to note that the substantial
thing effected by the Canada Temperance Act is the
suppression of the liquor trade in the municipalities
severally by aseparate vote of each. What is effected is
local prohibition in all its local aspects. It could
not have been really meant by their Lordships that
this was outside of the classes of subjects by section 92
assigned to the provincial legislatures simply by reason
of the Act having operation as a local option Act
throughout Canada, while a provincial Act is necessarily
limited to the province. That would indeed have been
a short road to a conclusion, but it would have con-
fused the boundaries of every subject of legislation,
besides rendering unnecessary the particular provisions
of the British North America Act (5) respecting con-
current legislation on certain specified subjects. This
was recognized in the decision upon the Dominion
License Act, where it was held that where a subject,
such as the licensing system, is within a class of sub-
jects assigned exclusively to the provinces, the Do-

(1) 2 Pugs. 535. (3) 9 App. Cas. 117.
(2) 3 Can S.C.R. 505. (4) 7 App. Cas. 829.
(5) Sec. 95.
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minion does not, by legislative provisions respecting 1895

it applicable to the entire Dominion, draw it at all 1,y Pro-

within their proper sphere of legislation. Hﬂfgj‘;‘;’f
But it is argued that prohibition may in one aspect Laws.

and for one purpose fall within section 91, and for ng 7

another purpose and in another aspect fall within sec- —

tion 92. And inasmuch as it is not possible by general

words to enter into the complexities of transactions,

and distinguish entirely one subject from another in

all its relations, the cases clearly establish that legis-

lative provisions may be within one or other of these

sections, according as, in one aspect or another, they

may be incidental to the effectual exercise of the de-

fined powers of parliament or legislature. In the

effectual exercise of an enumerated power it may be

reasonably necessary to deal with a matter which,

apart from its connection with such subject, would

appear to fall within a class of subjects within the

exclusive authority of the other legislature, and in such

case there is the ancillary power of dealing with such

subject for such purpose, as explained and illus-

trated in Atforney General of Ontario v. Attorney General

of Canada (1). In the application of this principle, the

Dominion legislation overrides where the same subject

is dealt with through ancillary powers; and, pending

the existence of Dominion legislation, the provincial

legislation, if previously passed, is in abeyance. If

subsequently passed it is wltra vires. In all such cases

regard is to be had to the primary purpose and object

of the legislation, and (except in the few cases where

concurrent legislation is authorized, of which this is

not one), the primary object is to be attained through

one of the legislative authorities, and not indifferently

through either.

- (1) [1894] A. €. 200,
17
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Now, prohibitory acts are frery single in their aim.

In 70 Pro- Those who favour them may be influenced by variant

HIBITORY
Liquor
Laws,
King J.

motives, although probably these vary but little ; but
the direct, well understood and plain purpose is the
suppression of the liquor trade. This is accustomed to
be effected, not incidentally in the effectual carrying
out of some larger project of legislation, or as ancillary
to something else, but as a principal political object in
itself.

If this power exists in the provinces, it must be found
either in the enumerations of section 92, or in what is
reasonably and practically necessary for the efficient
exercise of such enumerated powers (subject to the
provisions of section 91), otherwise it can in no aspect
be within the sphere of provincial legislation.

The power in question is not an enumerated one. On
the contrary, what indirect reference there is to the
liquor traffic is made in connection with the license
system; and licensing does not import suppression,
except, at most, as incidental and subordinate to it.

Then, is the power to prohibit reasonably or
practically mnecessary to the efficient exercise by
the province of an enumerated power ? It is urged
that this is so with regard to clause 8 respecting
municipal institutions. The licensing system is
ordinarily associated with that subject, and licensing
is also pointed at in clause 9; but there is no inherent
or ordinary association of prohibition with municipal
institutions. Neither in England nor the United States
is this so. The state of things in the confederating
provinces at the time of union will be referred to here-
after. 'What is reasonably incidental to the exercise of
general powers is often a practical question, more or
less dependent upon considerations of expediency. The
several judgments of the Privy Council have placed
the respective powers of the Dominion and provinces
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upon the subject on a wise and practical working 1895
basis ; affirming, on the one hand, the exclusive right In » Pro-
“of the provinces to deal with license and kindred sub- HMBITOEY

. . . Liquor
jects, and affirming, on the other, the right of the Laws.

Dominion to prohibit, either directly, or through the K;;g—J.
method of endowing the several provincial munici- —
palities with a faculty of accepting prohibition or '
retaining license. Wherein is it reasonably mnecessary
for purposes of municipal institutions that the provinces
should have like power of suppression, to be exercised
either directly upon the entire province orthrough the
bestowment of a like faculty upon the municipalities ?
Why (in any proper constitution) should aconsiderable
trade be subjected to prohibition emanating from
different legislative authorities in the one country ?
The suppression of a lawful trade impairs the value.of
the power to raise revenue by indirect taxation. Primd
Jacie the power that levies indirect taxation has the
power to protect trade from suppression and the sole
power of suppression. And in a system of government
where the provinces receive annual subsidies out of the
Dominion treasury, it seems repugnant that the pro-
vinces should, through mere implications respecting
municipal institutions, possess the power to destroy a
large revenue bearing trade. It is forthe Dominion to
determine for itself whether or not such a trade shall
be suppressed, and if so, how, and to what extent.
The Dominion has so expressed itself. It has entered
every municipality and offered to it the suppression
within it of the liquor trade under sanctions of Dom-
inion law.

It is further contended, however, that prohibition is
local and municipal because that, at the time of the
union, two out of the three original members of the
union (having then, of course, full power of legislation)
had conferred upon the municipalities a local option
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of prohibition (within wider or narrower limits), and
had incorporated this provision in the municipal Acts.
Even had this been general with all the provinces, I do
not think that the conclusion drawn from it is warrant-

‘ed, in view of the whole of the British North America

Act; nor perhaps would it support the claim to deal
with the matter otherwise than through the like method
of mﬁnicipal local option. But, assuming that a common
understanding of words in an unuvsual sense might be
inferred from such a state of things, if it had been
general, the fact that in one of the confederating pro-
vinces (New Brunswick) there was no such provision,
deprives the argument of the weight that only an
entire consensus could give to it. In New Brunswick
there were at the union two groups of municipal insti-
tutions, the representative kind (as in Upper and Lower

‘Canada), throughout part of the province, and the

system of local government of counties through the
justices in session (as in Nova Scotia), throughout - the
remaining part. But in neither kind was there vested
the power of suppressing the liquor trade. The Act in
force in New Brunswick was 17 Vie. c. 15, as from
time to time revived and continued (1). This is im-
portant, for temperance legislation had gone further
in New Brunswick than in any other province. In
1855 an Act was passed (2) prohibiting throughout the
province the importation, manufacture and traffic in
intoxicating liquors. This was repealed in 1856 (8)
amid great political excitement, and the absence of

Jocal option at the time of the union was not a casual

omission. Notwithstanding the great weight of judicial
authority the other way, I cannot, in view of this,
give to the words “municipal institutions,” as used
in the British North :America Act, a meaning mnot

(1) See 20 Vie. ch. 1. [1856]; (2) 18 Vict. ch. 36.
33 Vict. ch. 2. - (8) 20 Vict. ch. 1.
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inherent in them, simply because of this extension 1895
of power to the municipalities in several, but not 1, s Pro-
all, of the confederating provinces. It seems to me Hﬁf;gg“;
that the contention in question comes to this, that Laws.
the words “ mumnicipal institutions ” are to be read not K;g—J
only as meaning everything inherent in or ordinarily -—
associated with them, but also all other powers exer-

cised by the municipalities of any of the confederating
provinces. I must add that, even if the practice had

been general, such an excrescence on the municipal

system would be removed by the other promsmns “of

the British North America Act.

Assuming, however, that there is such a right in the
provindes, and that, in some aspects, prohibitory legis-
lation is within their powers, I agree with Mr. Nesbitt,

. (who was permitted to address us on behalf of the
Brewers Association), that no such legislation could
have validity while the Canada Temperance Act is 'in
force. The provisions of that Act giving the option
are in force throughout the entire country. The option
is exercisable everywhere and at any time, and these
options (with such other law as is in force) represent

‘what parliament deemed adequate upon the subject.
‘Why, then, shonld there be competing local options
established under provincial legislation, ora competmg
system of provincial prohibition ?

The Dominion Parliament, in passing the Act, de-
clared an intention to enact a uniform law upon the
subject. It assumes the right to prohibit and fixes the
conditions. The freedom of the trade -(subject to
license and any other unrepealed law), if the conditions
are not met, is correlative with its suppression if they
are. Mr. Nesbitt has well stated the confusion in the
working out of the Canada Temperance Act that would
follow upon absoliite prohibition by the province,
or prohibition through different local options. The
result would be very far from uniformity.
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As to a distinction between prohibition of the retail

TIn ve Pro- trade and that of the wholesale trade, it is a difference

HIBITORY
LiQuor
Laws.

King J.

of degree and not of kind. The wholesale trade could
not long survive the extinction of the retail business
throughout a province. The matter has to be looked
at broadly, without too much refinement or distinction.

As to the power to prohibit importation, that mani-
festly and directly affects * trade and commerce ’ and
the power of raising revenue by customs duties. As
to the suppression of the manufacture of liquor, this
contention interferes with excise and subjects the
argument respecting the implied powers of municipal
institutions to a great strain.

The question regarding the Ontario Act of 1890 re-
mains. It has already been incidentally comsidered.
No doubt much latitude ought to be given to the exer-
cise of the licensing power, in the way of restriction
or regulation. Prevention of selling in certain ways,
at certain times or places, to certain persons, etc., etc.,
is greatly removed from prohibition proper. But, as I
read it,the Act appears to go beyond license and regu-
lation or restriction. It seems substantially to give

.the power to prohibit altogether. It is true that the
-Act is expressed to be merely the revival of provisions

in force at the union, and since assumed to be repedled
by the provincial legislature. But,if the power to pass
the Act as a new provision of law does not exist, no
more does the power to revive the old law, which, on
the other hand, needs no revival so far as Ontario legis-
lation is concerned, inasmuch as it was never effectually
repealed by such legislation.

I therefore answer each of the questions submitted
in the negative, with deep acknowledgments to the

'learned counsel who have been heard on behalf of the

several interests before the court.
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WILLIAM ALEXANDER CALD-

WELL es gual. (PLAINTIFF par APPELLANT ;
reprise d'INSIANCE) vioverernenni.ennn...
AND

THE ACCIDENT INSURANCE
CO. OF NORTH AMERICA (Dr-; RESPONDENTS.
FENDANTS) tavverivnenveaneneannne civnenss

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Partnership—Registered declaration—Art. 1835 C.C.—Cons. Stats. L.C.
ch. 65, sec, 1—Oral evidence—Life policy.

An action was brought by W. McL. and F. W. R. to recover amount
of an accident policy insuring the members of the firm of MeL.
Bros. & Co., alleging that J. S. McL., one of the partners, had
been accidentally drowned

After the policy was issued the plaintiffs signed and registered a
declaration to the effect that the partnership of MecL. Bros. & Co.
had been dissolved by mutual consent, and they also signed and
registered a declaration of a new partnership under the same
name, comprising the plaintiffs only.

Aj the trial the plaintiffs tendered oral evidence to prove that these
declarations were incorrect, and that J, S, Mcl. was a member of
the partnership at the time of his death.

Held, affirming the judgment of the court below, that such evidence
was inadmissible. Art. 1835 C.C. and ch. 65 C. 8. L, C.

APPEAL by the curator to the insolvent estate of the
firm of McLachlan, Bros. & Co., dry goods merchants,
from a judgment of the Court of Queen’s Bench for
Lower Canada, which confirmed a judgment of the
Court of Review (1), granting defendants’ motion for
judgment in their favour on the verdict of the jury,
and dismissing the motion of plaintiff par reprise d'in-
stance for a new trial.

*PRESENT .—Sir Henry Strong C.J., and Taschereau, Gwynne,
Sedgewick and King JJ.

(1) Q.R. 3 S.C. 230 sub nom. McLachlan v. Accident Ins. o,
18

/
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The action was brought by William McLachlan and
Francis W. Radford, as co-partners, under the style of
McLachlan, Bros. & Co., for ten thousand dollars, under
an accident insurance policy.

The case was originally appealed to the Supreme
Court from an order for a new trial made by the Court
of Queen’s Bench for the purpose of eliciting further
information as to the facts and the appeal was quashed
for want of jurisdiction, on the ground that the judg-
ment appealed from ‘was not a final judgment and did
not come within the exceptions allowing an appeal in
cases of new trials.

The facts are given in the former reports of the case
(1) and in the judgment of Mr. Justice Taschereau
hereinafter given.

Abbott Q.C. and Geoffrion Q.C. for appellant
Cross Q.C. for respondents.

TaE CHIEF JusTicE—I am of opinion that this
appeal must be dimissed with costs.

TascHEREAU J.—This is the same case that came

‘before us in 1890, upon a first jury trial, sub nomine,

MecLachian v. The Accident Insurance Co. (1).
It now comes back to us upon a motion for a new

trial by the plaintiffs, the Court of Review in Mon-

treal, by a judgment confirmed in appeal, having dis-
missed their action upon the finding of the jury that
at the time of the death of John McLachlan he had
ceased, since the 10th April preceding, to be a member

-of the firm of McLachlan Bros. & Co. Caldwell, the

present appellant, represents the original plaintiffs by
reprise d'instance, as curator to their insolvent estate.

‘This however does not make any difference in the

case which has to be considered, as to parties, upon
(1) See 18 Can. 8.C.R. 627 ; Q.R. 3 8.C. 230.
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this appeal, precisely as it stood before the reprise 1895
d’instance, and 1 will treat it in its original form. CA};\;}JM
Only ome question of law arises on the present .’
appeal : Had the plaintiffs the right to prove by oral Accmlmm
evidence that John McLachlan had not ceased at his INsuRANCE

CoMPany
death to be a member of the said firm? The courts oF Norta

below held that they had not, and from this holding ATA :
they now appeal. The case turns upon the application Tascg“eau
and construction of art. 1835 of the civil code and ¢. —
65 C.8.L.C., which enact that the allegations contained

in a registered declaration of partnership made under

the statute cannot be controverted by any person who

has signed the same, an enactment, I take it, which

creates against any such signer a presumption juris et

de jure.

It appears that there never was a registered firm of
MecLachlan Bros. & Co. composed of John McLachlan
William McLachlan, F. W. Radford, and Thomas
Brophy, as mentioned in the policy of insurance in
question. However, no point is made on this, nor is
there anything in it that affects this case. '

It is conceded that there was -only one firm of
McLachlan Bros. & Co. ‘ '

In October, 1881, a declaration was filed of a partner-
ship between John and William McLachlan, under
the name of McLachlan Bros. & Co. By a notarial
deed of October, 1885, between the said four parties
mentioned in this policy, it appears that John McLach-
lan and William McLachlan continued then to be the
only members of the firm of McLachlan Bros. & Co.

On the 12th April following, a few months afier the
issue of the policy in question, the said John and
William McLachlan filed in the office of the Superior
Court a declaration dated the 16th signed by them
both, that the partnership theretofore existing between
them, under the name of McLachlan Bros. & Co., had

been dissolved by mutual consent. '
18%
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1895 Public notice in the Montreal Gazette, signed by the
Carpwess tWo parties, was given of this dissolution of partnership.

Ton On the 20th of the same month a declaration was
Acoroent filed of the formation of a new partnership under the
Igz;l;‘f\l;? same name, by William McLachlan and Radford, the
or NORTH {wo plaintiffs in the present case.
AMERICA. ]

_— In express terms, according to the statute, ch. 65 C.S.
T%cger%u L. C., sec. 1. subsec. 2, they certify by the said declara-

——  tion that they were the only members of the firm.

It is these two registered declarations that the plain-
tiffs would now controvert by oral evidence, that is to
say, they offer to prove that it is not true that the part-
nership between John and William McLachlan was
dissolved on the 16th April, 1886, and that it is not
true that they, the plaintiffs, were the only members
of the firm of McLachlan, Bros. & Co., as stated in the
declaration registered on the 20th of April, and that,
notwithsta,nding these declarations, the deceased, John
McLachlan, had not, at the time of his death, ceased
to be a member of the said firm. :

They would contend that these declarations were
simulated ; that they were made in fraud of the law;
that they contained falsehoods; that they were, in
fact, false altogether; that they were made to impose
upon the public, to make the public believe what was

- not trune. They offer to prove that their obedience to
the statute was only colourable, and this, in face of
an express enactment that any of the allegations in
these registered declarations cannot be controverted by
any evidence whatsoever, as against any party, by any
person who has signed the same. Sec. 4, c. 65, CS.L.C.;
sec. 56385 et seq. R.S.Q.; art. 1885 C.C.: Cassidy v. Henry
(1) ; Stadacona Bank v. Knight (2) ; Hodgson v. La Banque
d’Hochelaga (3).

(1) 31 U.C.Q.B. 345. (2) 1 Q.L.R. 193.

(3) 15 R.L. 75.
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Now, are not these two plaintiffs the persons who 1895

have signed the declaration that, on the 14th of April, CALDWELL
1886, they were the only two members of this firm? )
Can they now controvert the truth of that declaration, AccromNr
and prove that John McLachlan was a third member Igﬁﬁ‘;ﬁ? :
of the firm ? Did not William McLachlan, the plaintiff, ‘X‘MIEI:’;’T
sign the declaration of dissolution of partnership be- —
tween him and the deceased, John McLachlan 2 Can Tasc%?reau
he now be admitted to contend that he knowingly —
certified to an untruth? I say, unhesitatingly, no.
Even without the statute, I would beinclined to think
that the plaintiff would be estopped from doing so.
They gave notice to this company that John was no
more a member of the firm ; the notice to the public,
by the registration itself, was a notice to the company ;
and when did they ever notify the company that they
had done this only to deceive? Immediately upon
getting this notice the company cancelled another
policy which they carried on John’s life, payable to
himself, and duly notified him of it. As to the policy
in favour of the partnership, they had no notice to give
the policy remained in force. It is only the insurance
* on John himself that ceased by his withdrawal from
the firm, notified to them by the registration in the
public registers kept for that purpose. The plaintiffs
would now argue that the company should not have
believed their solemn statements. The judgment re-
jecting their contention, and dismissing the action, is
unquestionably right, and the appeal should be dis-
missed with costs.

GWYNNE, SEDGEWICK and KiNa JJ. concurred.
Appeal dismissed with costs

Solicitors for appellants: Abbotts, Campbell & Meredith

Solicitors for respondents: Hall, Cfoss, Brown & Sharp
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WILLIAM R. WEBSTER e/ al. (PETI-

TIONERS . ceeuvrnrennrarenrsenrecass cvrnenns } APPELLANTS ;

AND

THE CORPORATION OF THE CITY e
OF SHERBROOKE (RESPONDENTS) % RESPONDENTS.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Quebec Liconse Laws—bd & 56 Vie. ch. 11, sec. 26—City of Sherbrooke
— Charter—55 & 56 Vie. ch. 51, sec. 55—Powers of tazation.

By virtue of the first clause of a by-law passed under 55 & 56 Vic. ch.
51,an Act consolidating the charter of the city of Sherbrooke, the
appellant was taxed five cents on the dollar on the annual value
of the premises in which he carried on his occupation as a dealer
in spirituous liquors, and in addition thereto, under clause three
of the same by-law, was taxed a special tax of two hundred dol-
lars also for the same occupation. Sec. 55 of the Act 55 & 56 Vic.
ch. 51, enumerates in subsections from & to j the kinds of
taxes authorized to be imposed, subsec (b) authorizing the imposi-
tion of a business tax on all trades, occupations, &e., based on the
annual value of the premises and subsec. (¢) providing for a tax
on persons, among others, of the occupation of the petitioner.
At the end of subsec. (g) is the following : “the whole, however,
subject to the provisions of the Quebec License Act.” The Quebec
License Act (art. 927 R.8.P.Q.) limits the powers of taxation for
any municipal council of a city to $200 upon holders of licenses.

Held, affirming the judgment of the court below, that the power
granted by 55 & 56 Vie. ch. 51, to impose the several taxes was in-
dependent and cumulative, and as the special tax did not exceed
the sum of $200, the by-law was intra vires, the proviso at the
end of subsection g not applying to the whole section. Tascherean
and Gwynne JJ. dissenting.

APPEAL from a judgment of the Court of Queen's
Bench for Lower Canada (appeal side) reversing a
judgment of the Superior Court.

The proceedings were commenced in the Superior
Court by a petition to annul a municipal by-law taken
under section 4839 of the Revised Statutes of Quebec.

*PrESENT :—Sir Henry Strong C.J., and Taschereau, Gwynne,
Sedgewick and King JJ.
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* By the judgment of the first court one section only
of the by-law, viz., section 8, which imposes a special
tax of $200 a year on hotel-keepers, &c., was declared
wltra vires and illegal, and was set aside and annulled.
The judgment of the Court of Queen’s Bench revers-
ed this judgment and declared the said section and the
tax thereby imposed to be ¢néra vires of the municipal
council. The clauses of the by-law and sections of the
statutes under consideration on the present appeal are
referred to at length in the judgments hereinafter
given (1), '
Panneton Q.C. for appellants, contended that the
clauses 1 and 3, taken conjunctively, impose upon the
hotel and restaurant keepers of the city of Sherbrooke
‘“an annual tax, license, impost duty ” exceeding two
hundred dollars per year in connection with their occu-
pation as hotel and restaurant keepers, in direct contra-
vention of the clearly expressed provision of the law
contained in the Quebec License Act, 927 &, 564 Vic. ch.
18, as amended by 55 & 56 Vic. ch. 11, sec. 26, by
. which it is enacted that it shall be lawful for the
“municipal council of any city or town to levy by by-
law, resolution or otherwise, any license, tax, impost.
or duty not exceeding two hundred dollars in any
one year upon the holders of license for the sale of in-
toxicating liquors for the occupation for which they
hold such license ”’; and that the charter of the city of
Sherbrooke under which said by-law was enacted is
subject to the provisions of the Quebec License Act. "
The learned counsel referred to Endlich on Interpre-
tation of Statutes (2); art. 4389 R.8.P.Q. and Dillon
on Municipal Corporations {3).
Brown Q.C. for respondents, contended that the
general powers of taxation conferred by the special Act

(1) See on thequestion of juris- (2) P. 8, pars. 5& 7.
diction, 24 Can. 8.C.R. 52. (3) 4 ed. pars. 91-793.
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could not be taken away by implication, and that the
general tax imposed under clause 1 of the by-law,
although hotel-keepers may be included in its terms,
is not a tax imposed on the ocecupation of hotel-keeper
as stich, for the confirmation of a certificate or other-
wise, but is a contribution to the revenues of the city
that he, in common with all other classes, is called
upon to make, irrespective of the nature of the business
he carries on.

TaE CHIEF JUSTICE was of opinion that the judg-
ment of the Court of Queen’s Bench should be affirmed,
for the reasons given by King J.

TASCHEREAU J.—In 1892 the corporation of Sher-
brooke passed a by-law for the purpose of imposing
certain taxes in virtue of the powers conferred upon it
by its special charter, 55 & 56 Vic. c. 51.

By sec. 1 of said by-law an annual business tax of
five per cent on the annual value of the premises occu-
pied, is imposed upon every person carrying on any
trade, occupation or business in the said city.

By sec. 8 of the by-law a special tax of $200 is im-
posed on every hotel-keeper, and on the keeper of every
place wherein spirituous liquors are sold.

Are the hotel-keepers and other holders of licenses
under the Quebec License Act, carrying on, exercising
or having an occupation in the city, liable to both of
the aforesaid taxes? is the naked question submitted
to us.

The Superior Court (Lynch J.) held that they were
not, and the Court of Appeals held that they were.
The Superior Court was right, in my opinion.

By its charter, 55 & 56 Vic. ¢. 51 s. 55b, the corpora-
tion is empowered to impose a business tax on all trades,
occupations and business. Sec. 1 of the aforesaid by-
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law purports to have been passed under this enactment.
By subsec. g of this same sec. 55 of its charter, the cor-
poration is empowered to impose a special tax on
keepers of houses of public entertainment, taverns and
saloons, subject, however, to the provisions of the Que-
bec license law.

Sec. 3 of the aforesaid by-law purports to have been
passed under this enactment.

Upon the words “subject, however, to the provis-
sions of the Quebec License Law,” the hotel and tavern
keepers, holders of licenses under that law, claim that
the council cannot impose on their occupation a tax
exceeding $200 a year, and that they cannot be taxed
under both of the said sections of this by-law. The
section of the Quebec License Law upon which they
rely for their contention (927 b, enacted by 54 Vic. c.
13, sec. 80, amended by 55 & 56 Vic. c. 11 sec. 26)
enacts that: (I read it as applied to this case) “The
holder of any license under the Quebec License Act
cannot be taxed by the corporation of Sherbrooke to
an amount exceeding $200 a year for the occupation
for which he holds such license,” or, in other words:
“ The occupation for which a license is held under the
‘Quebec License Act, shall not be taxed by the corpora-
tion of Sherbrooke to an amount exceeding $200 a
year.”

Now, is such holder of a license taxed by the cor-
poration of Sherbrooke to an amount exceeding $200
a year by the by-law in question, on the occupation
for which he holds such license, if this by-law pur-
ports to impose on them both of these taxes ?

To this question there is, in my opinion, room for
only one answer. By the two said sections 1and 3
of the said by-law, the occupation of a licensed hotel
or tavern keeper is clearly made liable to a tax of over
$200 a year. And this puts an end to the case.
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1895 The corporation has clearly no such right. The
Weperer Words, in subsec. g of sec. 55 of their charter subject-
0. ing their right under that section to the provisions of

Crry or the Quebec License Law, must mean something, and if
SHER- they do not mean that the aforesaid sec. 927 b of that

BRCOKE.
— law must be read as if it had been specially re-enacted

Tasc}fleau in the charter, I am at a loss to understand what other
meaning can be put upon them.

In other words, 1 read that subsec. g of sec. 55, as
if, at the end thereof, the words * the whole however
subject to the provisions of the Quebec License Law,”
were replaced by a proviso in these terms * provided,
however that no licensed hotel, tavern or saloon
keeper shail be liable to a tax on his occupation ex-
ceeding $200 per annum.”

And that both of these sections 1 and 8 of this by-
law impose a tax on the occupation of the hotel-
keepers and other license holders therein mentioned
does not seem to me to require demonstration.

A tax such as the tax of $200 imposed by sec. 3
of this by-law, on retailers of spirituous liquors is
a tax on the occupation of retailing liquors (1).
And the tax imposed by sec. 1 of that by-law is,
in ils own express terms, a tax on the occupation,
amongst others, of licensed hotel-keepers and liquor
retailers.

Now, when the corporation impose first a yearly tax
of five per cent on the value of the premises wherein
he carries on his business, or any one carrying on or
exercising the occupation of a hotel-keeper, bearer of
a license under the Quebec License Act, and at the
same time impose upon him another yearly tax of $200,
I cannot see how it can be contended that they do not
impose upon the holder of a license a tax exceeding
$200 a year for the occupation for which he holds such

(1) Hilliard on Taxation pars. 392-412.
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license, in direct contravention of sec. 927 b, of the
Revised Statutes as now in force.

If they had, in sec. 3 of the by-law, imposed a tax of
over $200, it is conceded that they would have ex-
ceeded their powers. Now, it cannot be that they have
the power to evade the law, and do indirectly what
they cannot do directly, simply by calling taxes by
different names, or imposing them by different by-laws,
or different sections of the same by-law. The law im-
poses on the corporation a restriction as to license
holders, upon the unlimited power they would other-
wise have under this subsec. g of sec. 55 of their charter.
And this restriction was imposed. not for the benefit of
the licensed retailers, not to favour them as a class,
but to enable the government totax them more heavily
than they had ever been for provincial purposes.

That clearly appears from the 54 Vic. c. 18, wherein
that restriction originated.

The provincial revenue on these licenses might also
suffer a material decrease if the municipalities were
allowed to exact any sum whatever, never mind how
exorbitant, from the hotel-keepers, before they could
get their provincial licenise. Great stress hasbeen put,
on the part of the corporation, on the argument that
though the license holders, it must be conceded, are
in the result made liable to a tax exceeding $200 a
year, by the combined operation of secs. 1 and 2 of their
by-law, yet the by-law is legal, and the license holders
fall within these two sections, because, as it was
argued, the tax of $200, under sec. 3, is a special tax on
the occupation of hotel-keepers and liquor retailers as
a special class, whilst the tax imposed by sec. 1is a
general tax on every occupation, and one for which the
license holders are liable in common with all the other
occupations or business, besides the special tax of $200.
I was at first struck with the argument, but, after con-
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1895  sideration, it seems to me to rest on a fallacy. It is
Wesster Petitio principii, it assumes the very question to be de-

> . termined.
THE . . - . .
Crry or  Kvery business or occupation in Sherbrooke is liable,
SHER-
sroogm, under sec. 55g to be, as a general rule, taxed to any
Tanchoreat. amount per annum.

There is a restriction, however, as to the occupations
for which licenses are held under the license law;
these cannot be made liable to more than $200 a year.
The very object of that restriction is to make a differ-
ence for the benefit of the province, as I have said,
beiween occupations upon which the province raises
a large part of its revenues, by means of licenses, and
those from which the province desires no such revenue;
between licensed occupations and unlicensed occu-
pations. On the latter the corporation has unrestricted
powers ; on the former, the province, depending on
them itself in a large measure fora provincial revenue,
has decreed that the corporation shall not have a right
to impose a tax exceeding $200 a year.

It is conceded by the appellants that this restriction
applies only to a tax on the occupation, and that the
license holders are liable to the other classes of taxes,
such as the tenant’s tax, for instance, which are imposed
by the corporation. A tax on the occupation of hotel-
keepers and others, for which a provincial license is
held, is the only one in question in the case.

For these reasons I am of opinion that the appeal

- should be allowed with costs.

The judgment of the Superior Court, however, should
be reformed. It declares see. 8 of this by-law wlira
vires. Now, why sec. 8 more than sec. 1? Sec. 8, by
itself, is perfectly legal and within the powers of the
corporation. Itis the two, together, if applied to these
license holders, that constitute an illegality, but an
illegality as to them only.

——
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If they are not made liable to the tax under sec. 1,
they have no ground of complaint against sec. 8. The
last paragraph of the judgment of the Superior Court
should read: “Doth declare that all persons holding
licenses in the said city, under the Quebec License
Act, which are liable to the tax of $200 imposed by
sec. 3 of the said by-law, are not liable to the tax im-
posed by sec. 1 of the said by-law.”

The decree so framed, though not granting all the
relief prayed for by the appellants, will be within the
conclusions of the declaration that this by-law be de-
clared illegal.

GwWYNNE J. concurred with TASCHEREAU J.

SEDGEWICK J. was of opinion that the appeal should
be dismissed for the reasons given by Mr. Justice King.

King J.—I am of opinion that the reasons given by
Mr. Brown are sufficient to support the judgment
appealed from.

The action is for the annulment of municipal by-
law mno. 145, secs. 1 and 8, passed on 11th November,
1892, imposing an annual tax upon keepers of hotels
restanrants, etc.

The objection is that the necessary effect of these
sections taken together is to impose a greater tax upon
certain classes of persons than that permitted by the
Quebec License Law (article 927 & R.8. Q., as amended
by 54 Vic. c. 18, sec. 80, and 55 & 56 Vic. c. 11, s. 26.)

That enactment is as follows:

It shall not be lawful for any Municipal Council of a cily, town,
village or other local municipality to levy by by-law, resolution or
otherwise, any license, tax, impost, or duty, exceeding in any one year
two hundred dollars in cities and towns, and fifty dollars in all other-
municipalities, upon holders of licenses under this law, either for the
confirmation of a certificate to obtain’a license or otherwise, for the-
occupations for which they hold such licenses.

The by-law in question was made under the act
55 & 56 Vie. ch. 51, intituled “An Act to revise and
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)

1895  consolidate the charter of the city of Sherbrooke and

N~

wassrer the several acts amending the same,” assented to on

g 24th June, 1892 and it is therefore necessary to de-
Crry oF termine the extent to which the powers of taxation

VBSRgg,;_ granted by the special Act are limited by the prior
King J. general Act.

—_ By sec. 55 of the special Act it is enacted that the
council may, by by-law, impose and levy several dif-
ferent kinds of taxes. Thus, (by subsec. a), a tax on
immoveable property not to exceed one and a half per
cent of its value; by (subsec. b), a tax to be called “a
business tax” on all trades, occupations, &c., not to
exceed seven and a half per cent on the annual value
of the premises where they are so carried on, a tax
which, by a subsequent section is to be payable for
every establishment of such trade, etc.,, when carried
on by the same person .in separate buildings or places
of business in the city; by (subsec. c.), a special tax on
certain traders ; by (subsec. d.), a special tax on tenants ;
by (subsec. e.), aspecial tax on dogs; by (subsec. g), a
special tax in the discretion of the council on the
proprietors or keepers of houses of public entertain-
ment, taverns, saloons, restaurants, &c.; on brewers,
distillers, wholesale and retail liquor dealers; on
pedlars, &c., on theatres, &c.; on auctioneers, grocers,
traders, manufacturers and other enumerated classes,
“and generally on any commerce, manufacture, business
or trade which has been or may be introduced into
the said city, and exercised or carried on or followed
therein, whether the same be or be not mentioned in
this act, and whether they be or be not of the same de-
.scription or kind as those herein enumerated, the whole,
however, subject to the provisions of the Quebec License
Law.”

Then follow, by subsecs. &, ¢ and 7, other kinds of
taxes authorized to be imposed, viz., taxes on vehicles
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and horses, upon professional men, and upon the in-
comes of persons receiving wages or salaries. If the
words at the close of subsec. g, viz., “ the whole, how-
ever, subject to the provisions of the Quebec License
Law,” were at the close of the enumeration of autho-
rized taxes, I should think that the contention of the
appellant would have to prevail; but,looking at these
words in their context, and at their position in the
middle of the enumeration of the classes of taxes, it
seems manifest that they have relation, not to the en-
tire scheme of taxation, but to the special tax authorized
by subsec. g. Of that tax, the incidence of which is ex-
pressed with some redundancy and repetition, it is
declared that the whole is subject to the provisions of
the QQuebec License Law. The power to levy the
several taxes is independent and cumulative. The
amount of the ‘ business tax,” of subsec. b, is limited
only by the maximum of seven and a half per cent
fixed by.the statute, a maximum that might yield a
considerable amount in the case of several establish-
ments carried on by the same person or compémy. On
the other hand, the entirely independent power to
levy the special tax, subsec. g, is in the discretion of
the council as to amount, subject only to this, that a
grecter sum than $200 shall not be so levied upon
holders of licenses, under the Quebec License Law, for
the occupations-for which they hold such licenses.
These several limitations are not exceeded in the by-
law in question, sec. 1of which imposes the ‘‘ business
tax ” under subsec. b, and sec. 8, the “ special tax”
under subsec. g. I therefore think that the appeal
should be dismissed. : .
Appeal dismissed with costs.
Solicitors for appellants: Panneton, Mulvena &
Leblanc.

Solicitor for respondents: J. T. L. Archambauil.
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1894 J. T. CRAIG (DEFENDANT)...; .............. APPELLANT ;
*Oct\.'vl‘é, 19 AND
189%5 M. & L. SAMUEL, BENJAMIN &

#Jan. 15.  CO., (PLAINTIFFS) ...... e g RuSPONDENTS.

T ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Promissory note—Consideration—~Transfer of patent mlght—Bdlsﬁf Ex-
change Act 53 V, ¢. 33 5. 30 s.5. 4 (D).¢

C. & F. were partners in the manufacture of certain articles under a
patent owned by F. A creditor of F. for a debt due prior to the
partnership induced C. to purchase a half interest in the patent
for $700 and join with F. in a promissory note for $1,000 in favour
of said creditor who also, as an inducement to F. to sell the half
interest, gave the latter $200 for his personal use. In an action
against C. on this note :

Held, reversing the decision of the Court of Appeal, Taschereau J. dis-
senting, that the note was given by C. in purchase of the interest
in the patent aud not having the words “given for a patent
right ” printed across its face it was void under the Bills of
Exchange Act, 3 Vic. ¢. 33 5. 30 ss. 4 (D.).

‘APPEAL from a decision of the Court of Appeal for
Ontario (1) reversing the judgment of the Divisional
Court (2) in favour of the defendant.

The action in this case was on promissory notes of
the deféendant and his partner Fairgrieve and the
defence that there was no consideration to the defend-
ant for said notes unless it was the sale to him of a half
interest in a patent owned by Fairgrieve as to which
the notes were void as not complying with the pro-
visions of the Bills of Bxchange Act, 53 Vic. ch. 38 s.
80 ss. 4 (D). The way in which the notes came to be

*PrESENT :—Sir Henry Strong C.J. and Taschereau, Gwynne, Sedge-
wick and King JJ.

(1) 21 Ont. App. R. 418 sub  (2) 24 O. R. 486.
nom. Samuel v. Fairgrieve.
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given is stated as follows in the judgment of the
Divisional Court.

“The defendant Fairgrieve had been in business on
his own account prior to Craig becoming his partner
on the 1st November, 1890, when he (Craig) put $1,600
into the business which was thereafter carried on
under the firm name of “ Fairgrieve & Craig.”

“At the time of the formation of the partnership
Fairgrieve was indebted to the plaintiffs on his per-
sonal account to the amount of at least $1,000, for
which the plaintiffs desired to obtain the notes of the
firm of Faigrieve & Craig, and in order that Fairgrieve
might be authorized to give the firm’s notes it was
suggested by Mr. Benjamin, one of the plaintiffs, that
Craig should purchase a half interest in a patent of
which Fairgrieve was the owner. The terms are set
out in an agreement under seal between Fairgrieve
and Craig dated the 18th of March, 1891, as follows:
‘Whereas on or about the 8rd day of March, 1891, (the
day on which the notes were given) the said Fair-
grieve agreed to sell and the said Craig agreed to buy
a half interest in the said Canadian patent no. 84098
in consideration of $700, payable as follows, $200 to be
paid to Fairgrieve out of Craig’s share of income from
the business, and $500 by the firm becoming respons-
ible to the extent of $1,000 for the personal indebted-
ness of Hairgrieve to Messrs. Samuel, Benjamin & Co.,
for which amount the promissory notes of the said
firm were in pursuance of the said agreement given
to the said Samuel, Benjamin & Co.”

By the ¢ Bills of Exchange Act,” sec. 80, bubsec 4:

‘“ Bvery bill or note the consideration of which con-
sists in whole or in part of the purchase money of a
patent right or of a partial interest, limited geographi-
cally, or otherwise, in a patent right, shall have
written or printed prominently and legibly across the
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face thereof, before the same is issued, the words:
‘given for a patent right’, and without such words
thereon such instrument shall be void except in the
hands of a holder in due course, without notice of
such consideration.”

The words required by the section were not printed
or written across the notes sued upon.

The trial judge held that the transaction was not
within the provision of the “ Bills of Exchange Act,”
and that there was good consideration for the notes in-
dependently of the patent. His decision was reversed
by the Divisional Court but restored by the Court of
Appeal, from whose judgment the defendant appealed
to this court. ’

Moss Q.C. and Thompson, for the appellant.
Waison Q.C. and Parkes, for the respondents.

THE CHIEF JUSTICE.—I concur in the judgment of
Mr. Justice Gwynne.

- TAscHEREAU J.—I would dismiss this appeal. Mr.
Justice Osler’s reasoning in the Court of Appeal seems
to me unanswerable.

GwyNNE J.--It is a fallacy, I think, to say that the
loan of $200 to Fairgrieve for which he gave his
note formed any part of the consideration of the notes
signed by Craig and now sued upon. The loan of the
$200 by Benjamin to Fairgrieve may have been and no
doubt was made to induce Fairgrieve to accept Craig’s
terms for the patent right which he, at Benjamin’s sug-
gestion and to forward his private purpose,had induced
Craig to consent to buy and to make an offer for to
Fairgrieve; but the consideration for Craig being a
party to and signing the notes sued on was the trans-
fer of an interest in the patent by Fairgrieve to him
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and that only, and it was by Benjamin's contrivance
and to forward his own purpose of trying to make the'
firm of Fairgrieve and Craig become answerable for
the old discharged debt of Fairgrieve alone, that the
notes were made payable to the respondents.

Now however different may have been the condition
- of things to meet which the legislature passed the sec-
tion of the “Bills of Exchange Act” under considera-
tion, it is impossible to say that the present case does
not come within its letter, and I must say that I think
it comes within the mischief intended to be guarded
against, for otherwise the act might be readily evaded
by the person who sells patent rights making all notes
given therefor payable to one cognizant of the consider-
ation for which they are given. The plaintiffs gave no
consideration whatever to Fairgrieve and Craig or to
Craig, or to Fairgrieve, which can support their claim
to recover against Craig upon the notes sued upon, and
that is the sole question on this appeal. The appeal
must therefore be allowed with costs.

SepceEwick and King JJ. concurred.

Appeal allowed with costs.
Solicitors for the appellant: Wickham & Thompson.

Solicitors for the respondents: James Parkes & Co.
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THE CORPORATION OF THE
TOWNSHIP OF OSGOODE AND} APPELLANTS;
OTHERS (DEFENDANTS) ..ccvuve onen

AND

JAMES YORK THE ELDER, AND)
OTHERS (PLAINTIFFS)...ccvevuinn.es .

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

RESPONDENTS.

Municipal corporation— Ditches and Watercourses Aet, B. 8. 0. [1887] c.
9220—Requisition  fur drain—Owner .of land — Meaning of term
“ owner.”

By sec. 6 (&) of the Ditches and Watercourses Act of Ont. (R. 8. O.
[1887] ¢. 220) any owner of land to be benefited thereby may file
with the clerk of a municipality a requisition for & drain if he has
obtained * the assent in writing thereto of (including hiwmself) a
majority of the owners affected or interested.”

Held, affirming the judgment of the Court of Appeal, that “owner’”
in this section does not mean the assessed owner ; that the holder
of any real ot substantial interest is an ‘‘owner affected or
interested ”’ ; and that a mere tenant at will can neither file the
requisition nor be included in the majority required.

Quarre.—If the person filing the requisition is not an owner within the *
meaning of that term are the proceedings valid if there is a majority
without him ?

APPEAL from a decision of the Court of Appeal for
Ontario (1), reversing the judgment of the Divisional
Court (2) in favour of the defendants.

The action in this case was brought for a declaration
that an award under the Ditches and Watercourses.
Act (R. S. O. 1887, ch. 220) was made without juris-
diction because the requisition filed was not accom-
panied by the preliminaries referred to in section 6 of
the act.

*PRESENT :—Sir Henry Strong C.J., and Tascherean, Gwynne,
Sedgewick and King JJ. )

(1) 21 Ont. App. R. 168. (2) 24 0. R. 12.
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The requisition was filed by one George Comrie,and 1894
among the lands to be affected by the proposed drain  Tag
- were lots for which the plaintiff James York the elder, o’go()“;zifégm
was assessed. Some time before the filing of the v

requisition portions of the last mentioned lots had been YE’
conveyed by said plaintiff to James York the younger
and Isaac York who are also plaintiffs in the action,
and the question for decision is whether or not the
said two Yorks were owners under the act and whether
or not Comrie was an owner he being in possession of
a part of the land to be affected but the legal title
thereto being in his father. It was admitted that if
Comrie was counted in and the two Yorks out there
was a sufficient majority under section 6 (@) of the act
for the requisition to be filed. \

The Divisional Court held that an owner under the
act was one in whom the property .was for the time
being beneficially vested and who had the occupation
or usufruct of it and that George Comrie was such an
owner. The court also held that the assessment roll
was also a test of ownership, and James York the
elder being assessed for the property conveyed to his
sons the latter were not owners under the act. The
Court of Appeal reversed these holdings and gave
judgment for the plaintiffs. The defendants appealed
to this court.

Henderson and Mac Cracken for the appellantsreferred
as to the meaning of owner in tle statute to Wash-
burn on Real Property (1), and contended that Comrie
was a beneficial owner according to the facts in evi-
dence, citing Dillwyn v. Llewelyn (2).

O'Gara Q.C. and MacTavisk Q.C. for the respondents
referred to In re Flalt and the Counties of Prescolt and
Russell (8).

(1) 4 ed. vol. 3 p. 235. (2) 4 DeG. F. & J. 517.
(3) 18 Ont. App. R. 1.
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The judgment of the court was delivered by :

GwYNNE J.—This appeal must be dismissed. The
question is as to the validity of an award purporting
to be made by the engineer of the municipality of the
township of Osgoode, under the provisions of ch. 220 of
the revised statutes of Ontario, entitled “an Act
respecting Ditches and Watercourses ’ The question
arises under section 6, subsec. a, of that act, whereby
it is enacted that where parties interested in a ditch
required by an owner of land for the drainage of his
land shall not be able to agree upon the proportion to
be borne by such owner of land to be benefited by the
proposed ditch:

Any owner may file with the clerk of the municipality in which the
lands requiring such ditch or drain are situate, a requisition in a form
supplied by the act, shortly describing the ditch or drain to be made,
&e., &c., and naming the lands which will be affected thereby and the
owners respectively and requesting that the engineer appointed by the
municipality for the purpose be asked to appoint a day on which he
will attend at the time and place named in the requisition, &e., &e.

Provided nevertheless that when it shall be necessary to obtain an
outlet that the drain or ditch shall pass through or partly through the
lands of more than five owners (the owner first mentioned in this
section being one) the requisition shall not be filed unless

(@) Such owner shall first obtain the assent in writing thereto of
(ineluding himself) a majority of the owners affected or interested.

Upon the 25th of August, 1891, one George Comrie,
claiming to be the owner of the south-west quarter of
lot no. 27, of the Tth concession of the township of
Osgoode, and as such entitled to avail himself of the
above section, filed a requisition with the clerk of the
municipality whereby, representing himself to be
owner of the said south-west quarter of said lot no. 27,
he required a ditch to be made through such lot and
therein alleging that it would be necessary to continue
the ditch through certain other lots mentioned therein,
among others, the north-west quarter of the same lot
no. 27 of which his father William Comrie was named
as owner, and the west half of lot no. 28, in the 7th
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concession, and the north half of lot no. 27, in the 6th 1895
concession, whereof the appellant James York was Ty
named as owner, and alleging further that as the said Ogo&b;f)%flﬂ
owners had failed to agree upon the respective portions v,

of the proposed work, they required that the engineer YO_RK'
appointed by the municipality for the purpose should Gywnne J.
name a day when he would attend at the locality of T
the said proposed drain and examine the premises, hear

the parties and make his award under the provisions

of the statute. This requisition was signed by George

Comrie and his father and four others of the persons

named as owners of the respective lots named, such

owners including the municipality as owners of the

roads to be crossed or benefited by the proposed ditch

being in all ten in number.

The award made by the engineer upon its face
professed to have been made in pursuance ofthe above
requisition, so that several matters referred to in the
argument as having taken place prior to the presenta-
tion of the said requisition can have no bearing upon
the present question which must be determined upon
the sufficiency of the above requisition to set theact in
motion, the contention of the appellants being that as
it was not signed by a majority of the owners of the
lands affected by or interested in the proposed drain, the
award affects the south half of lot 28'in the 6th con-
cession, not named in the requisition at all, or pro-
fesses so to do, of which the appellant Isaac York
claims to have then been and to be the owner. The
appellant James York the younger claimsto have then
been and to be the owner of the north half of lot no.

27, in the 6th concession, set down in the requisition
as having then been owned by the appellant James
York, and who although being as stated in the requisi-
tion the owner of the west half of lot no. 2%, inthe 7th
concession, did not sign the requisition Now it is
admitted that if James York the younger and Isaac
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1895  York were respectively at the time of the presentation
Tre  of the said requisition owners of the said respective
(‘)']]i%wsbéif‘)f ", lots claimed by them, and if George Comrie who was
" v the person who as owner of the lot of which he was
YORK' named to be owner was asserting the right to set the
Gwynne J. act in motion was not such owner, then the requisition
T was not signed by a majority of the owners of lands
affected or interested as required by the act, and in

such case the award which is impeached must be

set aside as unauthorized by the act. Indeed it seems

to me that if George Comrie who was the person who

as the one requiring the drain to be made was the
originator of the requisition was-himself not an owner,
that alone would be sufficient to invalidate proceedings
originated by him, and taken upon his requisition, but
it is not necessary to proceed upon this ground alone
concurring as we do entirely in the judgment delivered
by Mr. Justice Osler, that James York the younger and
Isaac York were respectively owners of the lots whereof
they claim to have been owners and must be counted
as such in estimating the sufliciency of the said
requisition, and that George Comrie was not such
owner of the lot whereof he claimed to be the owner.
It is difficult to see how the municipality are to assent
in writing to the requisition to be presented to their
clerk before it can be presented, but however that may
‘be we entirely agree with the judgment of the Court
of Appeal that they cannot be as such assenting parties
to the requisition presented by George Comrie upon
which the award which is impeached was made. The
appeal must be dismissed with costs.

Appeal dismissed with costs.

Solicitors for appellants: Belcourt, MacCracken &
Henderson.

Solicitors for respondents: O'Gara, MacTavish &
Glemmell.
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R. M. C. TOOTHE (PLAINTIFF).............. APPELLANT; 1894
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A. H. KITTREDGE.....ccoonvireirinenns REspoNDENT. 199

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO, “Mar. 11

Statute of Limitations— Partnership dealings—Laches and acquiescence—
Interest in partwership lands.

A judgment creditor of J. applied for an order for sale of the latter’s
interest in certain lands the legal title to which was in K. a
brother-in-law and former partner of J. An order was made for
a reference to ascertain J.’s interest in the lands and to take an
account of the dealings between J. and K. In the master’s
office K. claimed that in the course of the partnership business he
signed notes which J. indor-ed and caused to be discounted but
had charged against him, X., a much larger rate of interest there-
on than he had paid and he claimed & large sum to be due him
from J. for such overcharge. The master held that as these
transactions bad taken place nearly twenty years before K. was
precluded by the Statute of Limitations and by laches and
acquicscence from setting up such claim. His report was over-
ruled by the Divisional Court and Court of Appeal on the ground
that the matter being one between partners and the partnership
affairs never bhaving been formally wound up the statute did not
apply.

Held, reversing the decision of the Court of Appeal and restoring the
master’s report, that K’s claim could not be entertained ; that
there was, if not absolute evidence at least a presumption of
acquiescence from the long delay; and that such presumption
should not be rebutted by the evidence of the two partners
considering their relationship and the apparent concert between
them.

APPEAL from a decision of the Court of Appeal for
Ontario affirming the judgment of the Divisional Court
byiwhich the master’s report in favour of the plaintiff
was set aside, ’

*PRESENT :—Sir Henry Stfong C.J., and Taschereau, Gwynne,
Sedgewick and King JJ.
*
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The facts of the case sufficiently appear from the
above head-note and the judgment of the court.

Gibbons Q C. for appellant.
Fraser for respondent.

The judgment of the court was delivered by :

THE CHierF JUSTICE—L am of opinion that the
master’s report should have been confirmed.,

The plaintiff is a judgment creditor of Johnston.
Johnston and Kittredge were in 'partnership some
twenty years ago. The partnership business was
never formally wound up, but it was so substan-
tially, and this was done as far back as 1888. All
debts were paid in equal proportions by the partners,
and there are no assets except three judgments against
one Crawford, and some lands in the village of Wiarton
and township of St. Vincent. To enforce payment out
of Johnston’s interest in these lands the appellant has
taken the present proceedings. In these lands John-
ston and Kittredge are interested in equal moieties.
The property is still subject to an old mortgage on
which $2,000 remains due, which is to be paid by
Kittredge, Johnston having paid his share.

Johnston and Kittredge are brothers-in-law. They
were in partnership in a land, oil and general specula-
tion business in Strathroy. They had no capital.
Funds were raised by means of discounts through
Johnston, who was himself carrying on a banking

‘business in Strathroy; he indorsed Kittredge's notes

and procured them to be discounted in some of the
banks at Strathroy. Johnston kept the books. Now
Kittredge brings forward a claim against Johnston’s
interest in these lands, first raised after the lapse of
some twenty years, that he was defrauded by Johnston
who charged him in the partnership accounts more for

P}
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discount than he really paid to the banks ; that whilst
in fact Johnston only paid 7 per cent discount he
charged 10 or 12 per cent, contrary to agreement and
in fraud of his partner. Kittredge had access to the
books (see the evidence of Cuddy) and it must be
assumed he inspected them before they finally settled
the business by paying the debts in equal shares and
agreeing to a division of what assets remained.

I do not think this claim ought now to be entertained.
There is evidence of acquiescence, at all events a pre-
sumption of acquiescence, from the long delay. Should
we consider that presumption sufficiently rebutted,
especially considering the relationship and apparent
concert between the parties, by the evidence of the
defendant Johnston himself, who thus seeks to defeat
the claim of his brother-in-law’s creditors, and by that
of Kittredge who is giving evidence for himself? I
think not. I refer again to Cuddy’s evidence as dis-
closing circumstances which strengthen the presump-
tion from lapse of time. ‘

The witnesses were examined before the master but
he never adjudicated as to the credit due to them, the
report being founded on acquiescence and the statute
of limitations. The evidence, in the absence of any
finding by the master, is in my judgment wholly
insufficient to establish such a claim as that which
Kittredge has propounded and which therefore for that
reason alone fails.

I entertain a strong opinion that the master was
right as to the acquiescence, and also as to the statute
of limitations (1), and that his report should be
restored.

There is no necessity for taking the partnership
accounts; the evidence shows these were long since
settled by the mutual arrangement of the parties.

(1) Noyes v. Crawley 10 Ch. D. 31.
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1895 I am of opinion that we should allow the appeal,
Toornr discharge the order of the Court of Appeal, and restore
KIM;’;}DGE and confirm the master’s report with costs to the

—— appellant in this court and in both the courts below.
The Chief

Justice. Appeal allowed with costs.

Solicitors for appellant: Gibbon:, McNab & Mul-
kern.

Solicitors for respondent : Fraser & Fraser.
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HENRY HEADFORD (PLAINTIFF)......... APPELLANT; 1894
AND *Oct. 24, 25.
1895,

THE McCLARY MANUFACTUR-) —
ING COMPANY (Dmmmms)...} RESPONDENTS. #Mar. 11.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Negligence— Workiman in  foctory—Evidence—Questions of fact—Inter-
Serence with on appeal.

W., a workmau in a factory, to get to the room where he worked had
to pass through a narrow passage and at a certain point to turn
to the left while the passage was continued in a straight line to an
elevator. In going to his work at an early hour one morning he
inadvertently walked straight along the passage and fell into the
well of the elevator which was undergoing repairs. Workmen en-
gaged in making such repairs were present at the time with one of
whom W, collided at the opening but a bar usually placed across
the opening was down at the time. In an action against his em-
ployers in consequence of such accident :

Held, affirming the decision of the Court of Appeal, Stroug C.J.
hesitante, Taschereau J. dissenting, that there was no evidence of
negligence of the defendants to which the accident could be
attiibuted and W. was properly non-suited at the tiial.

Held, per Strong C.J., that though the case might properly have been
left to the jury, as the judgment of non-suit was affirmed by two
courts it should not be interfered with.

APPEAL from a decision of the Court of Appeal
for Ontario (1) afirming the judgment of the Divisional
Court (2) which sustained the non-suit at the trial. .

The facts material to the appeal are- sufficiently
stated in the above head-note and in the judgments
published herein.

Gibbons Q. C. for appellant. There was some evidence
of negligence and the case should not have been with-

*PRESENT :(—Sir Henry Strong C.J.,, and Taschereau, Gwynne,
Sedgewick and King JJ.

© (1) 21 Ont. App. R. 164. (2) 23 O.R. 335.
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drawn from the jury. Denny v. Montreal Telegraph

HE?D%RD Co. (1)
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The want of a guard on the shaft was of itself negli-
gence for which defendants would be liable. Hollinger
v. Canadian Pacific Railway Co. (2). And see Sm:th v.
Baker (3).

Nesbitt and Grier for the respondents referred to
Callender v. Carlion Iron Co. (4); Quebec Ceniral Rail-
way Co. v. Lortie (5); Black v. Onlario Wheel Co. (6).

THE CHIEF JUSTICE.—The only question open on
this appeal is that as to the non-suit. In deciding this
we must, of course, entirely disregard the findings of
the jury which the appellant is not entitled to invoke
in his support as he has done in his factum. Thejudge
at the trial had to decide two preliminary questions.
First, was there any evidence of negligence of sufficient
substance to be submitted to the consideration of the
jury ? Secondly, if there was such evidence, did it
appear from the undisputed facts that the plaintiff’s
own negligence had contributed to the accident ?

Had T been dealing with the case as judge of first
instance, or even in the Divisional Court, I might have
thought that the evidence did disclose a sufficient case
for the consideration of the jury tending to show that
the respondents’ premises were at the time of the
accident in a defective state, and that they were there-
fore guilty of a breach of duty towards the appellant
who was rightfully passing through them when he
fell through the shaft of the hoist. The space left
between the shaft and the shelving on the left side of
the room for the passage of workmen going to the car-
penter’s shop, appears to me to have been so narrow
that I might have considered there was some proof of

(1) 42 U.C.Q.B. 575. (4) 10 Times L.R. 366

(2) 21 O.R. 705. (5) 22 Can. S.C.R. 326.
(3) [1891] A.C. 325. (6) 19 O.R. 578.
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a maintenance of the premises in a defective condition 1895
and, therefore, proof of negligence on the part of the Heaprorp
defendants in omitting to provide some barrier or at Tog
least some warning to persons rightfully using the McCrary

MANUFAC-
Dassage. TURING

This preliminary question, however, being sub- CoMPANY.
stantially one of fact, no matter of law being involved, The Chief
and it having been held in three successive courts, com- J_lfsiife'
posed in the aggregate of seven judges, that the facts
found did not constitute a sufficient case for the con-
sideration of the jury, I do not think I ought now to
act on my own somewhat doubtful view of the effect
of the evidence so far as to reverse the unanimous
judgments of the Court of Appeal and of the Divisional
Court (1). I therefore, though somewhat doubtfully
I admit, agree that the appeal must be dismissed.

TAscHEREAU J.—I would allow the appeal.

GWYNNE J.—The evidence in this case fails, in my
opinion, to show any negligence of the defendants to
which the accident from which the plaintiff sustained
the injury he complains of can be attributed. Being
engaged as a workman in a room in a factory to which
he could have proceeded without any danger or risk
of danger whatever, and whither a fellow workman
had without any difficulty just proceeded but a few
steps ahead of him, he went out of his course and
walked into an elevator the door of which was open it
is true, but necessarily open because of some mechanics
being then employed doing some necessary work to it,
one of whom was so employed at the very opening
through which the plaintiff fell and which he had
approached without apparently taking any notice of
where he was going. The case does not 'present a

(1) Allen v. Quebec Warehouse Company 12 App. Cas, 101.
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question of contributory negligence at all; the only
conclusion which is warranted by the evidenceisthat
the accident happened by and the injury consequent
thereon is atiributable wholly to the carelessness of the
unfortunate sufferer himself and for which the defend-
ants are in no way responsible. The appeal must in
my opinion be dismissed.

SEDGEWICK J.—I am of opinion that this appeal
should be dismissed for the reasons stated by Mr.
Justice Burton in the Court of Appeal.

The accident which happened to the plaintiff was
occasionéd by his own carelessness and not through
any negligence on the part of the company. The
repairing of the elevator was a necessary act on their
part. It is true that the guard protecting the elevator
was not up at the time of the accident and that if it
had been up the accident would not have occurred, but
at the time the defendants’ workmen were engaged in
repairing -the elevator, workmen were about it and
around it engaged in that duty, and the accident
happened in consequence of the defendant, instead of
looking about him, looking up towards the roof of a
room in which he was walking to a man engaged in
the repairs and actually collided with a workman at
the opening also engaged in the repairs. One can
hardly conceive of a case stronger than the present
where it can be said that the man himself was wholly
to blame for what happened to him. I am of opinion
that the appeal should be dismissed with costs.

King J. concurred. _
Appeal dismissed with coss.
Solicitors for appellant: Gibbons, McNeil & Mulkern.

Solicitors for respondents : Bealty, Blackstock, Nesbiti
& Chadwick.
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MICHAEL B. WRAYTON (PLAINTIFF)...APPELLANT; 1894

AND *Nov, 6.
JOHEN NAYLOR AND EDWARD " 1895
GUY STAYNER (DEFENDANTS)... ErsPONDENTS. s,

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Sale of land—Sale by auction—Agreement as to title—DBreach of—Deter-
mination of contract.

W. bought property at auction signing on purchase a memo. by which
he agreed to pay 10 per cent of the price down and the balance on
delivery of the deed. The auctioneer’s receipt for the 10 per cent
so paid stated that the sale was on the understanding that a good
title in fee simple clear of all encumbrances up to the first of the
ensuing month was to be given to W. otherwise his deposit to be
returned. After the date so specifiedW., not having been tendered
a deed which he would accept, caused the vendor to be notified
that he considered the sale off and demanded repayment of his
deposit, in reply to which the vendor wrote that all the auctioneer
had been instructed to sell was an equity of redemption in the
property ; that W. was aware that there was a mortgage on it and
had made arrangements to assume it ; that a deed of the equity
of redemption had been tendered to W. ; and that he wasrequired
to complete his purchase. In an action against the vendor and
auctioneer for recovery of the amount deposited by W, :

Held, reversing the decision of the Supreme Court of Nova Scotia,
that the vendor having repudiated the agreement W., being
entitled to a title in fee clear of encumbrances and not bound to
accept the equity of redemption, could at once treat the contract
as rescinded and sue to recover his deposit.

APPEAL from a decision of the Supreme Court of
Nova Scotia (1) reversing the judgment at the trial in
favour of the appellant.

The facts of the case are sufficiently stated in the
above head-note. The documents signed at the sale

*PRESENT :—Sir Henry Strong C.J., and Taschereau, Gwynne,
Sedgewick and King JJ.

(1) 26 N. 8. Rep. 472.
20
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and correspondence between the parties are set out in
full in the judgment of the Chief Justice.

Harris Q.C. for appellant.
Borden Q.C. for respondent.

Tae CHIEF JusTicE.—The appellant brought this
action to recover back $580, the amount of a deposit
paid by him on the purchase at auction of a house and
premises situate in South Park Street, in the city of
Halifax. B

The defendant, Edward Guy Stayner, the assignee
for the creditors of his father, Charles A. Stayner, was
the vendor, and the defendant, Naylor, the auctioneer
employed by him to sell the property. At the con-
clusion of the sale the appellant sighed an agreement,
as follows :—

Harrrax, N.S., 13th April, 1893.

I hereby purchase this house and lot, no. 179 South Park St., for
the sum of fifty-three hundred dollars, the same having been knocked
down to me at auetion by John Naylor, auctioneer.

I agree to pay 10 per cent deposit on the signing of these presents
and the balance on delivery to me of the deed.

(Sgd.) M. B. WRAYTON.

On the day following the sale the appellant paid to
the defendant, Naylor, the deposit of 10 per cent and
received from him a receipt in the words and' figures
following :—

14th April, 1893.
$530.

Received from Captain M. B. Wrayton the sum of five hundred and
thirty dollars, being ten per cent deposit on purchase money of pro-
perty mno. 179 South Park Street, sold by me to him by auction yes-
terday for the sum of five thousand three hundred dollars, said deposit
to be retained by me until his solicitor is satisfied with the title of said
property, and the sale is on the understanding that a good title is to
be given to Captain Wrayton in fee simple, clear of all incumbrances
up to the first day of May next, save and except the civic taxes for the
years 1893-4. Should the title not be a good one I undertake to re-
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turn the deposit in full, and, on the other hand, if the titleisgood and
Captain Wrayton fails to carry out the sale, the said deposit is to be-
come forfeited as stipulated and ascertained damages to the owner of
said land and premises. Possession of said bouse to be given on or
before the first day of May now next ensuning.

(Sgd.) JOHN NAYLOR.

There cannot be a doubt but that, under the contract
thus formed, the vendor was bound to make out a good
title in fee simple.

On the 2nd of May, 1893, Mr. Barnhill, the solicitor
of the appellant, wrote to Mr. Gray, the solicitor of the
vendor, Edward Guy Stayner, a letter in the following
terms :—

DeaRr Sir,—I hereby notify you as the solicitor of Mr, Stayner that
unless the title to property no. 179 South Park Street, in this city, is
at once fixed up and a deed thereof in fee simple prepared for delivery

. to us, Capt. M. B. Wrayton will consider said sale off, and proceed
accordingly.

Time is an essential condition with Capt. Wrayton.
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On the 4th of May, 1893, Mr. Barnhill again wrote

Mr. Gray, as follows :—

DEar S1r—I inclose herewith the key which Mr. Naylor sent me
to-day. I have no use for it, and you can give same to your client,
Mr. Stayner. I now notify you that as no sufficient title in fee simple
to the property has been furnished Capt. Wrayton, he now declines to
have any further dealings and requires payment of his deposit.

On the 8th of May, 1893, _Mr. Barnhill sent a further
letter to Mr. Gray, saying :—.

Drar Sir,—Capt. M, B. Wrayton’ has instructed me to notify you
that unless the $530 paid by him to you as a deposit on the Stayner
property is paid to me, as his solicitor, at once, he will bring an action
against you to recover the same, no sufficient title to the property
having been furnished him by the assignee.

Oblige me by an immediate reply, as the conditions on which the
money was paid you have not been complied with, viz. : a title in fee
imple, and Mx. Wrayton is going away in a day or two.

And on the 9th of May, 1898, the purchaser’s solici-

tor ag}?in wrote the vendor’s solicitor as follows :—
20
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1865 DEAR S1R,—As no title in fee simple has been offered or tendered

WhateoN to Capt, M. B. Wrayton of the property no. 179 South Park Street,
». Halifax, by the owner, he now instructs me to notify you that he con-

NAYLOR. siders the sale to him off.
Th;)—hief He thinks he has given the sellers sufficient time to furnish the deed,
Justice, and it not being forthcoming he cannot wait any longer, but must sue
——  for his deposit paid Mr. Naylor.
To this last letter Mr. Gray, on the same day, replied
by the following letter :— ;

Harrrax, N.8., 9th May, 1893.

J. L. BARNHILL, Esq., Barrister, ete., Halifax.

DEeaR Sir,—Replying to your letter of this datein the above matter,
Mr. Stayner’s assignee has tendered you, on your client’s behalf, a
deed of the title which he held and sold in the property purchased by
your client, who was aware of the mortgage held by Mr. Jones, and, of
his own motion, made arrangements to assume it, and so informed
those acting for the assignee. .

The assignee had but the equity of redemption ; could sell nothing
further, and instructed no sale beyond it, even if the mortgage, as
stated, had not been arranged for by your client, who is required
promptly to complete his purchase with damages for the delay.

I am, yours truly,
(Sgd)  B. G. GRAY.

This was a distinct repudiation of the contract evi-
denced by the memorandum and receipt before stated,
under which the appellant was clearly entitled to have
made out a good title in fee simple, and wasnot bound
to accept just such title as Mr. Edward Guy Stayner
had under his father’s conveyance to him, nor was he
bound to accept a mere conveyance of the equity of
redemption, having agreed to purchase the whole
estate in fee and not a mere equity of redemption. The
appellant was therefore entitled at once to rescind the
contract and sue to recover his deposit which he did.

Where a vendor repudiates the contract and distinctly
refuses to make out a good title after having been re-
peatedly requested to do so by the purchaser, as was
done in the present case, the purchaser is not bound to
wait but may at once treat the contract as rescinded.

»
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‘When, however, the vendor merely delays to show -

a good title, and time is not either by the terms of the
. contract or from the circumstances of the case of the
essence of the agreement, the purchaser is required to
wait a reasonable time for a title to be shown.

This latter rule can have no application in a case like
the present where the vendor distinctly disclaims the
obligation to make out such a title as the contract calls
for I

Sir Edward Fry, in his work on Specific Perform-
ance (1), states this very clearly at page 484, where he
says i—
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‘Where one party to a contract absolutely refuses to perform his -

part of the contract when the hour for performance has arrived, the
other party may accept that refusal and thereupon rescind the contract.
I am of opinion that the judgment of Mr. Justice
Townshend was right and ought to be restored.
Had the defendant furnished an abstract or shown
by the deeds that he had a good title in fee simple, as
he might have done quite consistently with the exist-
ence of the mortgage to Mr. Jones provided he was in
a position to compel Mr. Jones to take his money and
release his mortgage, he would have done enough. It
would then have been reduced to a mere question of
conveyancing and the contract could have been com-
pleted by applying a sufficient proportion of .the pur-
chase money to the payment of the mortgagee and
procuring him to join in the conveyance. But this
the respondent, Stayner, did not offer to do; he never
produced any title, and for all that appears his title
may have been, in respects other than the mortgage, a
defective one. What he insisted on in effect by the
last letter his solicitor wrote, was that the purchaser
was bound to accept just such title as he had, a con-
veyance of the equity of redemption, and that with-

(1) 3rd ed.
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1895 _out establishing in any way that the title was, irre-
‘Wrazton Spective altogether of the mortgage, otherwise good, a
Namiop, Wholly untenable position which relieved the appel-

——_ lant from submitting to further delay, and authorized
“f%‘fsgfgff him to treat the agreement as determined,

— The appeal must be allowed with costs.

TASCHEREAU J.—We expressed our opinion at the
close of the argument that this appeal was to be
allowed. It merely stood over to allow his Lordship
to put down in writing our reasons for that conclusion
I fully concur in his opinion.

GWYNNE, SEDGEWICK and Kinag JJ. concurred.

Appeal allowed with costs.
Solicitor for appellant : J. L. Barnhill.
Solicitor for respondent: Wallace MeDonald.
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THE CORPORATION OF THE TOWN ey
OF CORNWALL (DEFENDANT)....., | APPRLLANT; .

AND : ‘ 1895

ANNIE DEROCHIE (PLAINTIFF)..ceusesee ...RESPONDENT. *Mar. 11.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Municipal corporation—Negligence—Repair of strest—Accumulation of
we—Deﬁaot'we sidewalk.

D. brought an action for damages against the Corporation of the Town
of C. for injuries sustained by falling on a sidewalk where ice had
formed and been allowed to remain for a length of time.

Held, Gwynne J. dissenting, that as the evidence at the trial of the
action showed that the sidewalk, either from improper construe-
tion or from age and long use, had sunk down so as to allow water
to accumulate upon it whereby the ice causing the accident was
formed the corporation was liable.

Held, per Taschereau J.—Allowing the ice to form and remain on the
street was a breach of the statutory duty to keep the streetsin
repair for which the corporation was liable,

APPEAL from a decision of the Court of Appeal for
Ontario (1) affirming the judgment of the Chancery
Division (2) in favour of the plaintiff.

The plaintiff was injured by falling on a sidewalk
of a street in the town of Cornwall in consequence, as
she dlléged in her statément of claim; of water having
been allowed to dccitmulate oh said sidéewalk which, by
alternately freezing and thawing, rendéered the surface
uneven and slippery. The dction was twice tried, the
first verdict for plaintiff for $500 damages having béen
set aside by the Divisional Couft ahd a new trial
ordered which resulted in a verdict for plaintiff for
$700 which was sustained by the Divisional Court and
the Court of Appeal:

*PrEsENT :—Sir Henry Strong C.J., and Tascherean, Gwynne
Sedgewick and King JJ.

(1) 21 Ont. App. R. 279. (2) 23 0.R. 355.
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McCarthy Q.C. and Leitch Q.C. for the appellant.
Unless the corporation could be indicted for a nuisance
it is not liable to plaintiff in this action. Ringland v.
City of Toronto (1); Ray v. Petrolia (2); Boyle v. Dundas
(8) ; Hutton v. Windsor (4).

The corporation is not liable for mere non-feasance.
Sanitary Commissioners of Gibraltar v. Orfila (5) ; Munici-
pality of Pictou v. Geldert {6). i

As to what constitutes negligence in a case such as
this see Skelton v. London & North-Western Railway
Co. (7); Beven on Negligence (8).

Moss Q.C. for the respondent referred to The Queen
v. Greenhow (9); St. John v. Christie (10); Town of
Portland v. Griffiths (11).

Tae CHIEF JUSTICE.—My reasons for dismissing
this appeal are so exactly identical with those stated
in the judgments of the Chief Justice and the Chan-
cellor, that anything I can say is only a repetition of
what has already been well said by both these learned
judges.

I am of opinion that the learned Chief Justice of the
Queen’s Bench could not have withdrawn the case
from- the jury. There was evidence to show that the
sidewalk was in a defective state; that it had been
either originally improperly constructed, or had from
age and long use sunk down so as to allow water to
accumulate upon if, and in consequence of this the ice
which caused the accident was formed. There being
this evidence a non-suit would have been manifestly
wrong.

© (1) 23 U.C.C.P. 93. (6) [1893] A.C. 524.
(2) 24 U.C.C.P. 73. (7) L.R. 2 C.P. 631
(3) 25 U.C.C.P. 420. (8) P. 111

"(4) 34 U.C.Q.B. 487. (9) 1 Q.B.D. 703.
(5) 15 App. Cas. 400. (10) 21 Can. 8.C.R. 1.

(11) 11 Can. S.C.R. 333.
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I do not consider the weather alone caused the for- 1895
mation of the ice on which the respondent slipped and  Tgg
fell, for without the structural defect there would, &‘I‘mﬁ’ﬁ
according to some of the witnesses whose' testimony v
it was for the jury to consider and weigh, have been DeroctE.
no ice at the spot. e T'}l:sgg;ef

The case on all the questions which arose was left
to the jury in a charge which I have read more than
once and which I consider to have been a clear, full
and able exposition of the evidence and of the points
on which the jury had to pass.

- The admission in evidence of the by-law was, I

think, a correct ruling, and even if it were not it would

not, in my opinion, in the present state of the law,
" necessarily be ground for a new trial.

Apart from thejinsufficient condition of the sidewalk
there may have been no evidence for the jury ; probably
there was none. I do not enter upon the question
much dwelt upon in the judgment of Mr. Justice
Burton as to the liability of municipalities generally
for accidents caused’ by ice 'and snow on streets and
highways for the reason that I do not think it arises
in the present case.

The appeal must be dismissed with costs.

TascHEREAU J.—This is a clear case for a dismissal.
The case of Caswell v. St. Mary's Road Co. (1), seems
to me to be good law ; it was there held that if snow
collect on a certain spot, and by the thawing or freez-
ing the travel upon it becomes specifically dangerous,
and if this special difficulty can be conveniently cor-
rected by removing the snow or ice, or by other
reasonable means, there is the duty on the. person or
body, on whom the care or reparation rests, to make

(1) 28 U. C. Q. B 247.
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1895  the place fit and safe for travel. I agree with Chief

Tae Justice Hagarty"s reasoning.

TowN OF
CoRNWALL . . .,
v GWYNNE J.—I am entirely of opinion that there is

DEEEC_H ™ no evidence in the case of any neglect upon the part
Gwynne J. of the corporation of the town of Cornwall to keep the
" street upon which the accident which caused injury
to the plaintiff occurred free from ice, much less of the

fact that such accident and injury can be attributed

to any such neglect if there had been any. The acci-

dent was plainly attributable to the peculiar state of the

weather at the time, namely, a severe frost suddenly

ensuing upon a thaw and melting of the snow upon

the sidewalk thereby causing some ice there upon

which the plaintiffslipped and fell. The appeal should,

in my opinion, be allowed with costs and judgment be

ordered to be entered for the defendants as upon total

failure of the plaintiff to prove the cause of action as

alleged.
SEDGEWICK and KiNa JT. concurred in thejudgmenf.
of the Chief Justice.
Appeal dismissed with costs.
Solicitors for appellant : Leitch, Pringle & Harkness.
Solicitors for respondent : Maclennan, Liddell & Cline.
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MARY ELLA MURDOCH, ADMINIS-] 1894
TRATRIX OF THE ESTATE OF A T
HENRY E. MURDOOH DEOEASED} PPELLANT; *Nov. 7.
(PLAINTIFF).coveevevnennes J 1895

AND *Mar, 11.

PHILO T. WEST AND ROBERT
H. LAMB, ADMINISTRATORS | p
OF THE ESTATE OF ROBERT [ 1ESPONDENTS.
WEST, DECEASED (DEFENDANTS)

) ON APPEAL FROM THE SUPREME COURT OF NOVA
’ ‘SCOTIA. A

Contraci—Specific performance—Agreement to perform sm;ices—Relatqk;n-
ship of warties.

M., on his father’s death at the age of three years, went to live with
his grandfather W. who sent him to school until he was=sixteen
years old and then took him into his store where he continued as
the sole clerk for eight or nine years when W. died and M. died
a few days later. Both having died intestate the administratrix
of M’s estate brought an action against the representatives of
W. for the value of such services rendered by M. and on the trial
there was evidence of statements made by W. during the time of
such service to the effect that if he (W.) died without having
made a will M. would have good wages and if he made a will he
would leave the business and some other property to M.

Held, reversing the decision of the Supreme Court of Nova Scotia,

" Gwynne J. dissenting, that there was sufficient evidence of
an agreement between M. and W. that the services of the latter
were not to be gratuitous but were to be remunerated by pay-
ment of wages or a gift by will to overcome the presumptlon to
the contrary arising from the fact that W. stood in loco parentis
towards M. There having been no, gift by will the estate of W.
was therefore liable for the value ok‘ the services as estimated by
the jury. McGQugan v. Smith (21 Can. 8. C. R. 263) followed.

APPEAL from a decision of the Supreme Court of
Nova Scotia (1) setting aside a judgment at the trial
for the plaintiff and ordering judgment to be entered
for defendants.

*PrESENT :—Sir Henrv Strong C.J., and Taschereau, Gwynne,
Sedgewick and King JJ. ~
(1) 25 N. 8. Rep. 172.
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The material facts of this case are sufficiently set

Morpoce out in the above head-note. The case was twice tried,

V.
WxsT.

the jury giving a verdict for plaintiff on each occasion,
the damages on the last trial being assessed at $1,950
at the rate of $325 a year for six years. The court en
banc set aside the last verdict holding that Robert
West the grandfather of the deceased Henry E. Mur-
doch stood i loco pareniis towards him and there was
nothing to rebut the presumption arising from the
relationship that the services performed by West were
to be gratuitous. '

Ross Q.C. for the appellant. There is nothing to
distinguish- this case from McGugan v. Smith (1)
where the plaintiff recovered for services performed
for her grandfather on evidence very like that in this
record. See also Walker v. Boughner (2).

Borden Q.C. for the respondent.

TrE CHIEF JUsTI®E.—] am of opinion that there
was ample evidence for the consideration of the jury
to shew that services were rendered by the plaintiff’s
husband to his grandfather as a clerk in the manage-
ment of his business; and that such services were
understood not to be gratuitous, but were to be
remunerated by the payment of wages, or by a gift by
will. - In short that there was proof of an agreement
to that effect between the parties. The case therefore
in all legal aspects resembles that of McGugan v.
Smith (1), and must be governed by the same principle.
There is nothing in the relationship of the parties
disentitling the plaintiff to recover, if the services were
agreed to be paid for, as the jury have found they
were. When services are rendered to a person stand-
ing in loco parentis to the person rendering them there

(1) 21 Can. 8. C. R. 263. (2) 18 O.R. 448.
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is a certain presumption that such services were not
to be remunerated by wages, but such presumption
may be overcome by evidence of an express agreement.
Here there was, as I have said, evidence of such an
agreement. It was for the jury to weigh this evidence,
and if they found there was an agreement and there
having been no gift by will, to estimate the value of
Murdoch’s services. They have found for plaintiff at
the rate of $825 per annum.

The appeal must be allowed with costs and the
judgment of the Supreme Court of Nova Scotia must
be discharged, and judgment entered for the plaintiff
for $1,950 and interest from the date of the verdict
together with the costs of the plaintiff in the court
below. :

TASCHEREAU J.—I would allow this appeal and
restore the judgment in favour of the plaintiff. I can-
not see how the defendant could get a dismissal of
the action upon the finding of the jury.

GwYNNE J.—The evidence in my opinion wholly
fails to establish that any contract of service had been
entered into between the deceased Henry Murdoch
and the deceased Robert West, his grandfather, who
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MurpocE

V.
WEsT.

The Chief
Justice.

had brought up and maintained his grandson from his .

ipfancy as one of his own family and at the age of 16
took him into his own shop to assist him in the small
retail business as a general country dealer which he
carried on. The evidencé goes no further than to show
that the grandfather had the intention, with knowledge
or expectation of the grandson, to provide for the latter
by his will, and this doubtless he would have done if
he had not deferred making a will until it was too late.
He died intestate and within a week the grandson
who had recently been married died also. The case
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is, in my opinion, distinguishable from McGugan v.
Smith (1). In that case there was an express promise
proved that if the plaintiff would remain with her
grandfather until either she should marry or he should
die he would provide for her by his will as amply as
for his daughters, which promise he did not fulfil
although he did leave to her a bequest by his will.
This promise was made to induce the plaintiff in that
case to remain with her grandfather and she accepted
the terms offered and did remain with him doing
for him all sorts of menial services until she arrived at
the age of 25 when she married.

In the present case no such contract is proved. Itis
said that the jury by their answers to the questions
submitted to them have found that the deceased
Robert West, did arrange with his grandson that he
would compensate the latter for his services, but the
evidence justified a finding to no greater extent than
that the grandfather had an intention to make a pro-
vision for his grandson by will of which intention they
might perhaps have found that the grandson was aware;
but there was no evidence whatever that any contract
for services to be compensated by wages or by testa-
mentary bequest had been entered into between the
grandson and grandfather. We cannot, I think, allow
this appeal without giving to the judgment in
McGugan v. Smith (1) an effect which the evidence in
the present case does not warrant. I think the appeal
must be dismissed.

SeEpgEwICK and KiNa JJ. concurred in the judg-
ment of the Chief Justice.
Appeal allowed with costs.

Solicitor for the appellant : James A. McLean.
Solicitor for the respondents: F. B. Wade.
' (1) 21 Can. 8. C. R. 263.
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THE MICHIGAN CENTRAL RAIL-) . 1894
ROAD COMPANY (DEFENDANTS)... | AFPRULANTS; e
AND Toos
JOHN WEALLEANS (PLAINTIFF)......... RESPONDENT. wpyiom 11

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO,

Railway Co.—Agreement with foreign Co.—Lease of road for term of
" years—Transfer of corporate rights,

The Canada Southern Railway Co., by its charter and amendments
thereto, has authority to enter into an agreement with any other
railway company with respect to traffic arrangements or the use
and working of the railway or any part thereof, and by the Dom-
inion Railway Act of 1879 it is authorized to enter into traffic
arrangements and agreements for the management and working
of its railway with any other railway company, in Canada or else-
where, for a period of twenty-one years.

Held, reversing the decision of the Court of Appeal, that authority
to enter into an arrangement for the “use and working” or
“management and working ?’ of its road conferred upon the com-
pany a larger right than that of making a forwarding agreement
or of conferring running powers; that the Co. could lawfully lease
a portion of its road to a foreign company and transfer to the latter
all its rights and privileges in respect to such portion, and the
foreign company in such case would be protected from liability
for injury to property occurring without negligence in its use of
the road so leased, to the same extent as the Canada Southern
Railway Co. is itself protected.

APPEAL from a decision of the Court of Appeal for
Ontario (1), reversing the judgment of the Queen’s
Bench Division in favour of the defendants.

The action was originally brought by Wealleans
against the Canada Southern Railway Company and the
Michigan Central Railroad Company to recover damages
for the loss of property destroyed by fire from a locomo-
tive of the Michigan Central ‘'when running over the
CanadaSouthern’s road. The Michigan Central pleaded

*PrRESENT :—Sir Henry Strong C.J., and Taschereau, Gwynne, Sedge-
wick and King JJ.

(1) 21 Ont. App. R. 297, sub Railway O,
aom. Wealleans v. Canada Southern
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1894  that it was using the line under an agreement made
Tem  in 1882 with the other company and the action against
I\&‘iﬁfﬁ the Canada Southern having been dismissed, it being
Rarroap admitted that the loss of plaintiff’s property was not
COM?NY due to negligence, the only question for the court was
WeALLEANS.\whether or not, under the laws in force in Ontario re-
T lating to railways, the Canada Southern could lawfully
lease its road for a term of years to a foreign company.

The statutes affecting the case are set out in the

judgment of Mr. Justice Sedgewick.

Saunders for the appellant. The Canada Southern
Railway Co., by its charter is authorized to make traffic
arrangements with any other company and it makes
no difference that in this case it was with a foreign
company. Canadian Pacific Railway Co.v. Western
Union Telegraph Co.(1). And the Railway Act of 1879
authorizes an agreement with a foreign company.

The more recent decisions of our courts are in favour
of upholding agreements such as these. Bickford v.
Grand Junction Railway Co. (2); Atlorney General v.
Great Eastern Railway Co. (3).

Moss Q.C. for the respondent. A corporation cannot
give to others the right to exercise its special powers
and franchises. Richmond Waterworks Cn. v. Vestry of
Richmond (4) ; Hinckley v. Gildersleeve (5).

And see Mann v. Edinburgh Tramways Co. (6).

TaE CHIEF JUSTICE concurred in the judgment
of Mr. Justice Sedgewick.

TascHEREAU J.—I was of opinion at the argument
that we should allow this appeal without reserving
judgment, and I have not changed my views since

(1) 17 Can. S.C.R. 151. (4) 3 Ch. D. €2.

(2) 1 Can. 8.C.R. 696. (5) 19 Gr, 212.
(3) 11Ch.D. 449 ;5 App.Cas.473. (6) [1893] A. C. 69,
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But for the judgment of the Court of Appeal in his 189
favour, I would have thought the respondent’s conten-  Tag
. . MrcHIGAN
tions utterly untenable. 'I need not say more than -to CHNTRAL
adopt the cogent reasoning of Hagarty C.J. who dis- Raruroap
sented in the Court of Appeal. COM;&M
WEALLEANS,
G-WwYNNE J. concurred. Se ngE ek

SepGEWICK J.—This is an action brought by the
plaintiff against the Canada Southern Railway Com-
pany and the Michigan Central Railroad Company
for damages occasioned by the burning of his buildings
caused by sparks from a locomotive of the latter
company while operating the road.

The case was tried before Mr. Justice Street who
dismissed the action against both companies upon
the ground, which is now admitted, that no negligence
on the part of either company was shown. Upon
appeal to the Divisional Court (Armour C.J. and
Falconbridge J.) the judgment of the trial judge was
confirmed. Upon appeal to the Court of Appeal judg-
ment was given ordering a new trial as against the
Michigan Central Company, Chief Justice Hagarty
dissenting. '

The sole question to be determined upon this appeal
is as to whether the defendant company is liable for
the damage occasioned to the plamntiff by the fire in
question, although that damage was wholly accidental,
having been caused (it is admitted) by sparks from
the defendant company’s engine, without negligence
of any kind on the part of the defendants or their
employees. In order to determine this question a care-
ful examination must be made of the various statutes
under which the Canada Southern Railway was built,
and under which the Michigan Central Railroad
Company professes to have authority to operate the
line, for there can be no question that if the defendant
company were at the time of the accident operating

2I
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1895  their locomotive at the place of the accident without
Tun statutory authority, then, upon the authority of
%;%ifjf Fleicher v. Rylands (1) they are liable for any damage
Ramnroap occasioned by their having brought the dangerous
COM:_ANY machine into the vicinity of the plaintiff’s lands. The
‘WEALLEANS.gongtruction of that portion of the Canada Southern
Sedgewmk Railway which runs through these lands was first
- authorized by an Act of the province of Ontario of
1868 (31 Vic. ch. 14) and by section 2 of that Acta
large number of sections of the Act respecting railroads
(chap. 66 of the Consolidated Acts of Canada, 1859),
including the clauses of that Act respecting powers,
became part of the Canada Southern Railway Com-
pany’s charter, then known as the Erie and Niagara
Extension Railway Company. By a provincial Act
88 Viec. ch. 82 (1869) the company received its pre-
sent name, ‘and by another Act of 1872 the following.

further powers were conferred upon the company:

—

The Compony may make arrangements for the conveyance or transit
of traffic with any other railway company or companies. or with the
International or any other railroad bridge, or tunnel company, and
may enter into an agreement with such other company or companies with
respect to the terms of such traffic arrangements, or with respect fo all
or any of the matters following, namely : The maintenance and

| management of the works of the companies respectively, or of
‘ any one or more of them or of any part thereof respectively ; the
use and working of the railway or bridge, or of any part thereof
respectively and the conveyance of the traffic thereon ; the fixing, col-
lecting and apportionment of the tolls, rates, charges, receipts and
revenues levied, taken or arising in respect of traffic ; and the joint or
separate ownership, maintenance, management and use of a station or

_ other work or any part thereof respectively.

In 1874 the Parliament of Canada in pursuance of
the provisions of the British North America Act,
declared the Canada Southern Railway to be a work
for the general advantage of Canada, and by that Act

(1) L. R, 8 H. L. 320, .
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also declared the company to be a “body corporate and 1895
politic within the jurisdiction of Canada for all and  Txg
every the purposes mentioned in, and with all and %;‘;iffg
every the franchises, rights, powers, privileges and Ramroap
authorities by virtue of the provincial Acts,” and COMPANY
further that the company should in all matters occu.pyWEMJLEAl‘Ts
the same position, and stand in the same plight and Sedgewick
condition in every respect,as the company incorporated J-
under the provincial Acts.

In 1868 the Parliament of Canada substantially re-
enacted the Railway Act in the Consolidated Statutes
of old Canada, and at the time of the accident the
general law in force throughout Canada respecting
railways was embodied in the Consolidated Railway
Act of 1879 (42 Vic. ch. 9) a portion of section 60 being
as follows :

—

The directors of any railway company may at any time, and from
time to time, make and enter into any agreement or arrangement with
any other company, either in Canada, or elsewhere, for the regulation
and interchange of traffic passing to and from their railways, and for
the working of the traffic over the said railways respectively, or for
either of those objects separately, and for the division and apportion-
ment of tolls, rates and charges in respect of such traffic, and generally
in relation to the management and working of the railways, or any of
them, or any part thereof, and of any railway or railways in counec-
tion therewith, for any term not exceeding twenty-one years, and to
provide, either by proxy or otherwise, for the appointment of a joint
committee or committees for the better carrying into effect any such
agreement or arrangement, with such powers and functions as may be
considered necessary or expedient, subject to the consent of two-third
of the stockholders, voting in person or by proxy.

this latter provision being a substantial re-enactment
of a similar provision of the Dominion Railway Act of
1868.

Such was the state of legislation in force regard-
ing the Canada Southern Railway on the 12th Decem-
ber, 1882, on which date an agreement was entered

into between the defenda.nt companies, namely, be-
214
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tween the Canada Southern Railway Company and
the Michigan Central Railroad Company, by which
the Canada Southern practically transferred to the

Ratzroap Michigan Central for a term of twenty-one years the

COMPANY

v.

exclusive right to use and operate the former com-

WeALLEANS.pany’s line of railway, at that time extending from
Sedgemck Niagara River to Detroit River, the object being

to enable the Michigan Central Railroad to have under
their management and control a continuous line of
railway from the Fastern States on the Atlantic sea
board to the city of Chicago, and to the North-west-
ern States; and from that time to the present the
Michigan Central have continuously operated under
the agreement in question the Canada Southern line,
the latter company, however, maintaining its corporate
existence and receiving at stated periods the considera-
tion specified in the agreement for the transfer therein
contained.

It may be at once admitted that a raillway company
cannot delegate its franchises except by the authority
of astatute, and the question here is: Could the Canada
Southern Railway Company under their charter and
the general railway Acts incorporated therein, dele-
gate to any other company the right which they pos-
sessed of exclusively using and operating their own
railway for a period of twenty-one years? In the
determination of this question reference, I think, must
principally be had to the provincial Act of 1872,
section 9, to which Act it seems to me sufficient con-
sideration has not been given in the courts below.
Now what does that clause say ? The company may
enter into an agreement with any other railway com-
pany with respect to traffic arrangements or with
Tespect to the use and working of the railway or of any
part thereof, and the conveyance of traffic thereon and
the joint or separate ownership, maintenance, manage-
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ment and use of a station or other work, or any part 1895 -
thereof. In my view this provision gives a special TwE
power to the Canada Southern Railway Company to %Eﬁfﬁg
delegate to any other railway so much of its franchise Ramroap
as authorizes it to use and work its railway. It confers COM;’ANY
upon the company a much larger right than the right WEALLEANS.

of making a forwarding agreement or an agreement Sed;a;mk
for conferring running powers or having reference to
the convenient or more economical working of the
joint traflic. No company but a company having the
exclusive operation of a road, such as the Canadian
Pacific Railway Company has over its road, or the
Grand Trunk Railway Company has over its road, can
be said to be engaged in “the use and working” of a
railway. That phrase is applicable only to the com-
pany possessing the road, not to a company having mere
running or other rights over it. Besides, the clause
would .seem to infer that traffic arrangemen"ts in con-
nection with the railway was one thing and the use
and working of the railway was another thing, a
larger and more general thing; and I take it that
these words were inserted in this clause for the very
purpose of enabling such an agreement to be entered
into as the one in question. If then the Canada South-
ern Railway Company had a right to operate a line
of railway at the place where the accident happened,
it had a right to transfer to any other company
aright to use and work the railway at that place
and that company as a consequence would succeed
to all the rights, privileges and immunities of the
former company, one of these rights being the right
to run a locomotive engine the motive power of which
was steam, without negligence, over the line of rail-
way there. There can, I think, in this case be no
question as to the powers which the Michigan Central
Railroad Company possesses under the authority of
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1895  the legislature of the state of Michigan. The pro-
Taw vincial statute must be read as if it had enacted that
lgg‘;ﬁ*jﬁ 1.:he Canada Southern-Railway Company might entfar
Ramroap into an agreement with the Michigan Central Rail-

COMﬁ.ANY road Company for the use and working of its line
Wreanteans.for g period of twenty-one years. Whether as be-
Sedgewick tween the Michigan Central Railroad Company and
its shareholders, the company would require authority
from its own state legislature to take advantage of the
privileges conferred upon it by the Ontario Legislature
is a question which does not arise in the present case.
The legislature has, in my opinion, given authority
to the Michigan Central Railroad Company to operate
the railroad in question, without negligence, and
no British subject resident in Canada, who has in
Canada been accidentally injured by such operation,
can be permitted to say that such operation was illegal
as not possessing statutory authority for its exercise.
The judgment of the Court of Appeal proceeded mainly
upon the ground that section 131 of the Dominion
Railway Act, which likewise at the time of the acci-
dent was binding upon the defendant companies, was
not wide enough in its terms to make legal the agree-
ment of December, 1882, between the two companies ;
but it must be borne in mind that that clause was
substantially the same as section 48 of the Dominion
Railway Act of 1868, which Act, it must be presumed,
was before the Ontario Legislature when it was pass-
ing the Act of 1872, and that inasmuch as the powers
given in section 9 of the Ontario Act are apparently
broader, having reference to traffic, tolls, running
powers and management and working generally, it
must.be presumed that there was an intention on the
part of the legislature to give the company larger
powers than those specified in the Dominion Act. At
the same time I am reluctantly compelled to disagree
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with the opinion of the majority of the Court of Appeal 1895
in their construction of this particular section of the Trg
Dominion Railway Act. In a country coterminous as %ﬁ‘;ﬁﬁ
Canada is for nearly three thousand miles with the Rarmrosp

United States, where it is necessary in the interest of COM:ANY
both countries with a view to the interchange of com-WEMJLE*‘-Ns
merce and the carrying on of traffic, that the lines of rail- Sed%wmk
- way in the one country should be worked in conjunction J_
with the lines of the other, public policy would seem

to suggest that every facility should be given with a

view to the cheap and rapid transit of merchandise

from one part of the country to the other, and it was
doubtless in that view that the Canadian Parliament
expressly provided that Canadian railway companies
might enter into agreement with foreign railway com-
panies, or as the statute says, ‘ any other company

either in Canada or elsewhere.” The object of the
legislature was to facilitate in every possible way the
operation and working of railways generally through-

out Canada, and to legalize the bringing in of foreign
railways and the capital of foreign railway companies

- for that purpose. -We are therefore required to give

such a construction to the section in question as will

best give effect to that policy provided we keep within"

the expressed intention of the legislature as manitested

in the section itself. Now that sectipn authorizes the
directors of any railway company to make arrange-
ments with any other company either in Canada or
elsewhere in relation to the management and working

of the railway for a period not exceeding twenty-one

years. The words * management and working” are

not so broad or all inclusive as the words “ use and
working ” in the provincial Act. They are, however,

in my judgment, sufficiently comprehensive to cover

the agreement in question. Ifone company may by
agreement hand over the management and working
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of its railway to another company, that, it seems to me,
would enable that other company to secure the exclu-

sive right to manage and work the railway. The

agreement in question was one not broader than this
in its character, and therefore within the statute, not

WEALI:EANS.beyond it.

Sedgewick
J.

To return, however, to the provincial statute it has
been urged that under the provisions of section 92
of the British North America Act a local legislature
could not authorize a provincial railway company to
enter into an agreement with a United States railway
company, the effect of which would be to connect the
railway system of the United States or any of them
with the Canadian railway system, with a view of pro-
viding for waity of management over a continuous line
of railway running partly in one country and partly
in the other. It is not necessary to determine this
question here for whether the provincial Act of 1872
was ultra vires or not, all the powers therein purported
to be conferred were conferred upon it by the Canadian
Act of 1874, and thereby section 9 of the provincial
Act in respect to the use and working of the railway
was ratified and confirmed.

I am further of opinion that the plaintiff in this
action cannot under the circumstances set up in sup-
port of his claim that the agreement under which the
appellant company operated the railway was witra vires.
Clearly the appellant company were running the train
in question by the leave and license of the Canada
Southern Railway Company. It is admitted that the
Canada Southern Railway Company had the statutory
right to give running powers to the appellant com-
pany. It had the right to say to the appellant com-
pany that at certain times and subject to certain con-
ditions you may run your trains over our railway. The
Canada Southern Railway Company did say so to the
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appellant company, and it was by virtue of their say- 1895
ing so that the appellant company was there. I do Tag
not think that a stranger accidently injured, injured Lé;ﬁ’fjf
without any fault on the part of the appellant company, Raizroan

can be permitted to say to the appellant company : it is COM:_ANY
true I was accidently injured by your locomotive; itWBALLEANS.
is true that your locomotive was there with the per- Sedgewick
mission and by the authority of the Canada Southern
Railway Company ; it is true that the Canada Southern
Railway Company had authority from the legislature
to permit you to be there and to operate your locomo-
tive there, but the agreement was too wide. The Canada
Southern Railway Company gave you larger rights
and more extended powers than the legislature author-
ized it to do, and therefore you must pay me. This
position, I submit, a stranger cannot set up. I have. -
not been able to find express authority upon this point,
but upon the principle that the acts of the corporations
in excess of their corporate powers can.be attacked
only by the corporation itself or by its shareholders, or
by the Attorney General in the interests of the public,
or by others specially interested, laid down in such
cases as Stockport Dist. Waterworks Co.v. Mayor, &c., of
Manchester (1), and Pudsey Coal Gas Co. v. Corporation
of Bradford (2), the plaintiff cannot appeal in the present
case to the doctrine of ultra vires. It is unnecessary for
me to refer at length to the cases of Jones v. Festiniog Ry.
Co. (8); Powell v. Fall (4); Hilliard v. Thurston (5); cited’
at the argument. In all of these cases the courts found
that there was no statutory authority for the use of the
instrument by which the injury was occasioned, but
the principle laid down by Cockburn, C. J. in Vaughan
v. Taff Vale Ry. Co. (6) ‘“ when the legislature has

—

(1) 9 Jur. N.8. 266. (4) 5 Q. B. D. 597.
(2) L.R. 15 Eq. 167. (5) 9 Ont. App. R. 514.
(3) L. R. 3Q. B. 733. (6) 5 H. & N. 679.
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1895  ganctioned and authorized the use of a particular thing,
Teg and it is used for the purpose for which it was
%;ﬁf:f authorized, and every precaution has been observed to
Ramroap prevent injury, the sanction of the legislature carries
COM: AT with it this consequence, that if damage results from
WeALLEANS.the use of such thing independently of negligence,
:edgewmk the party using it is not responsible” was clearly
recognized.

Ag already pointed out there was, in my view,
statutory authority for the use of the locomotive in
question at the time of the accident, and there being
no negligent use of it the defendants are not liable.

I am of opinion that the appeal from the Court of
Appeal should be allowed with costs here and in that
court and that the judgment of the Queen’s Bench
Divisional Court, and the judgment of the trial judge
should be restored.

Kinag J. concurred.
Appeal allowed with costs.

Solicitors for appellants: Kingsmill, Saunders & Tor-
rance.

Solicitors for resj_oondent : Meredith, Cameron & Judd.
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HUGH McDONALD (DEFENDANT).........APPELLANT; 1894

AND - *Nov. 1.
SELDEN W. CUMMINGS, ASSIGNEE 1 1895
or THE ESTATE OoF NEIL McKINNON ; RESPONDENT. sy, 11.
(PLAINTIFF) tvonerenraratnimmineninsrrnenenns ’ R

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Chattel morigage— Preference—Hindering and delaymg creditors—Statute
of Elizabeth.

In an asslgnment for benefit of creditors one preferred creditor was
to receive nearly $300 more than was due him from the assignor
on an understanding that he would pay certain debts due from
the assignor to other persons amounting in the aggregate to the
sum by which his debt was exceeded. The persons so to be paid
were not parties to nor named in the deed of assignment,

Hold, reversing the decision of the Supreme Court of Nova Scotia,
Taschereau J. dissenting, that as the creditors to be paid by the
preferred creditor could not enforce payment from him or from
the assignor who had parted with all his property, they would be
hindered and delayed in the recovery of their debts and the deed
was, therefore, void under the statute of Elizabeth.

APPEAL from a decision of the Supreme Court of
Nova Scotia affirming the judgment at the trial in
favour of the plaintiff. - ,

The material facts of the case are thus set out in the
judgment of Mr. Justice Sedgewick :

“The question involved in this case is as to whether
the assignment in the pleadings referred to is void
under the statute of 18 Elizabeth, chapter 185. One
Neil McKinnon, a trader at Mabou in Inverness, Nova
Scotia, being in-insolvent circumstances, on the 11th
November, 1892, made an assignment to S. W. Cum-
mings, the plaintiff in this action. Subsequent to the

PrESENT :—S8ir Henry Strong C.J. and Taschereau, Gwynne, Sedge-
wick and King JJ.
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date of the assignment Mr. Robert' Taylor recovered a

McDoxarp judgment against McKinnon for $919.60, and having

v.
CUMMINGS.

issued execution thereon the sheriff levied upon and
sold a considerable quantity of the goods covered by
the assignment, and the plaintiff, McKinnon’s assignee,
brought this action to recover damages from the sheriff
by reason of this alleged conversion of the goods in
question. The case was tried before the Chief Justice
of Nova Scotia without a jury and he gave judgment
in favour of the plaintiff. Upon appeal to the Supreme
Court en banc this judgment was sustained, Meagher
J. dissenting. The assignment in question, upon its
face, was in no respect obnoxious under the authorities
to the statute of Elizabeth although it provided for
preferences and contained a clause by which the
executing creditors released the assignoras 4 considera-
tion for participating in its benefits. '

“Tt is, however, claimed that the instrument is void
by reason of the following facts :—William Cummings
& Sons were, shortly previous to the assignment, cred-
itors of McKinnon to the extent of $818. It was at the
instance of these creditors that the assignment was
made. It would appear that McKinnon was anxious
to pay in full certain creditors before executing the
assignment, and to provide for the payment of certain
other creditors after the assignment, and thereupon an

-understanding was come to between the plaintiff and

one Gtladwin (both of whom were representing William
Cummings & Sons at the time) on the one hand, and
McKinnon on the other, by which Cummings & Sons
paid on account of one Murray $162 ; a Mr. Hunt $101;

and a further sum of $840 to other creditors ; making

McKinnon’s indebtedness to Cummings & Sons amount
in the whole to about $921. But it was further pro-
vided in the deed of assignment that the assignee was
to pay to William Cummings & Sons not $921 but
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$1,201 therein alleged to be due them by McKinnon, 1694
and the defendant claimed that that firm having been McDon4rp
preferred for an amount largely in excess of their real COMMINGS.
claim against McKinnon the effect is that the deed is —
void as against the creditors under the statute of \
Elizabeth. The plaintiff, on the other hand, claims

that the amount of this difference, $280, represented
amounts due by McKinnon to certain local creditors

about Mabou for cattle and otherwise, and that the
plaintiff and Gladwin having agreed on behalf of
Cummings & Sons that they would subsequently pay

these local claims in full it was perfectly justifiable to

add this amount, $280, to McKinnon’s actual indebted-

ness, and thereby make his total claim, as represented

in the instrument, $1,201. And the question is whether

this particular transaction, in connection with other

facts, to which I will refer, has the effect of Yi\tiating

the deed.”

Ross Q.C. and Mec Neil for the appellant relied on Ex
parte Chaplin (1).

Harrington Q.C. for the respondent.

The judgment of the majority of the court was
delivered by :

SeEpcEwIck J. (His Lordship stated the facts set out
above and proceeded as follows) :— .

The instrument contained a clause giving authority
to the assignee to employ any person he pleased, upon
such wages as he might think fit, to carry out the
trusts of the deed, and it seems to have been under-
stood at the time the assignment was executed that
that duty was tobe performed by the assignor himself.
The learned Chief Justice who tried the case came to
the conclusion that the plaintiff should recover, stating

that— )
(1) 26 Ch. D, 319.
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1895 it was strongly urged that the payment by which the debt of Cum-
‘e~ mings was apparently increased from $300 to $1,200 could not be sus-
MeDowAarLD | |, . . . .

o, tained, but it was quite clear that no deception or fraud was intended
CoMuMINGs. or practised. The assignor declared his intention before making the
assignment to make these debts preferential and the mode adopted,
when explained, removes all difficulty as to the bona fides of the trans-
——  action. The transaction was not a “mere cloak ”’ for retaining a

benefit to the grantor. If the deed is bond fide, that is, if it isnot a mere
cloak for retaining a benefit to the grantor, it is a good deed under
the statute of Elizabeth ; Alton v. Harrison (1), Ex parte Games (2) ;

Sedgewick
J.

and this view of the case was accepted by Ritchie and
Townshend JJ. upon appeal. Mr. Justice Meagher,
however, was not satisfied as to the proof of the
alleged indebtedness to the ‘“local creditors” and
thought there should be a new trial.

The solution of the question in controversy very
largely depends upon the nature of the transaction, and
upon the question whetheror not the assignment might .
not be used as a method for securing an advantage to
the assignor at the expense of the creditors or, to use
the language of the Chief Justice, whether the assign-
ment was not ‘“ a cloak ” for his benefit. Now the actual
payment by Wm. Cummings & Sons of the $600 above
mentioned, either to McKinnon’s creditors or to Mc-
Kinnon himself whether on his own account or for
the purpose of paying creditors, had, of course, the
effect of increasing McKinnon's indebtedness to the
firm by the amount of such payments. But the effect
of that firm’s verbal promise to pay at a future time
certain other creditors of McKinnon is of a totally dif-
ferent character. Cummings & Sons entered into no
contractual obligation with these creditors. Even
supposing, as between them and McKinnon, an en-
forceable bargain had been made, yet the creditors for
whose benefit it was made could not in any way take
advantage of it or enforce their claims, either against

(1) 4 Ch. App. 622, - . (2) 12 Ch. D. 324,
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8. W. Cummings & Sons or their agent and nominee, 1895
the assignee. In the event of Cummings & Sons fail- McDenarp
ing to pay them they could look to McKinnon alone, Cum}]ims.
but inasmuch as he had divested himself of his pro- —
perty by virtue of the assignment it is manifest that Sedg£MCk
they would fail in their efforts to secure payment ——
unless their debtor subsequently acquired means for
that purpose. Assuming, however, the arrangement
above referred to to have been made as between Cum-
mings & Sons and McKinnon, and that that firm failed
to carry it out, McKinnon doubtless would have his
action against Cummings & Sons, and would be
entitled to recover the amount which, under his agree-
ment, he was bound to pay the local creditors. These
local creditors, in any action which they might bring
against McKinnon for the recovery of their debts, might
possibly have the right, after judgment, to compel
McKinnon to assign to them his rights against Cum-
mings & Sons; but it is apparent that their rights and
remedies against him must necessarily be very ser-
_ iously prejudiced by reason of the assignment. It is
obvious, in other words, that they, by the assignment,
are hindered and delayed in their remedies for the
recovery of their claims. 'When they seek for payment
the debtor has no money to give them, no goods which
they can take under execution, nothing but an imperfect
obligation, possibly available and possibly not, against
individuals whom they never knew and who may or
may not be able to pay them.

The facts may be looked at from another point of
view so far as this body of creditors is concerned. The
preferences in the deed amounted to about $2,800, the
assets to about $3,810, while the whole liabilities were
about $7,500. The assignment provided that the pre-
ferences were to be first paid, that the executing credi-
tors were next to be paid, and that the residue was to
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be divided among the non-executing creditors. The

McDonazp Promise on the part of Cummings & Sons to pay the

.
CuMMINGS.

Sedgewick
R B

local creditors was not even communicated to them.
It did not appear in the assignment that there was any
intention on the part of the assignor to pay them in
full ; there was no method provided by which they
could enforce any claim against Cummings & Sons;
so that their position in relation to the assignment was
a most peculiar one. If they executed the assignment
they thereby became entitled to participate in a very
small and insignificant residue after the preferred
claims were paid and were at the same time releasing
their debtor from all liability. If they refused to execute
it it is apparent that, apart from the promise to
McKinnon, there was even less probability of their
getting anything. They were thus placed in a dilemma;
all the property of their debtor had passed from him
into the hands of the assignee and their only chance of
payment was a possibly moral, but certainly unenforce-
able, obligation, so far as they were concerned, on the
part of Cummings & Sons. This, I take it, was un-
questionably a hindering and delaying of creditors
within the meaning of the statute.

A1l these difficulties would have been avoided
(assuming the arrangement to be a fair and honest one)
had these local creditors been named in the assignment
as preferential creditors. In that case they would
have been secure in their rights and no difficulty such
as the present would have arisen. The question isnot
whether the parties intended to be honest, or to act
towards these creditors as they now allege they in-
tended to act towards them ; but it is: What does the
instrument enable the debtor to accomplish? Is it
possible that under its provisions he may secure a
benefit for himself at their expense? If so the law
presumes that he intends all that the instrument pro-

]
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. vides of permits. ~ The assignee was bound, under the 1865
instrument to pay William Cummings & Sons $1,201 ; McDonarp
they might or might not, as they chose, pay the local
creditors ; if they did, good and well, if not McKinnon
was entitled to recover from them. That was a per- :
sonal benefit for himself, a secret advantage for himself, —
the effect being»to make the instrument void. It is
elementary law that where there are in an assignment
for the benefit of creditors provisions nnder which the’
assignor may be personally benefited at the expense
of his creditors theinstrument is void under the statute
of Elizabeth. Notwithstanding the able ‘criticism of
Mzr. Justice Townshend in the court below of the case
of Ex parte Chaplin (1), I am of opinion that the views
expressed by Fry L. J. in dealing with that case apply
equally to the present. The learned Lord Justice points
out the distinction between hindering and delaying

_creditors and defrauding creditors, and he shows that
the form of the instrument in that case representing an
indebtedness, as in the present case, which did not
exist, together with other facts similar to the con-
coritant facts in the present case, led to the conclusion
that the intention was to do that which in fact the-
deed did, namely, to hide from the creditors the real
facts of the case, thereby not to defraud them but to
hinder and delay them in enforcing their legal rights.

In my view, to uphold an assignment such as the
one in question in the present case would be giving
the sanction of the court to a method of procedure on
the part of insolvent debtors in reference to their pro-
perty franght with great danger and detriment to the
mercantile community. It is of course settled law that
under the statute of Elizabeth an insolvent debtor may
prefer one creditor to another, may in fact transfer his
whole estate to a few individual favourites, leaving the

(1) 26 Ch. D. 319.

V.
CUMMINGS.

edgewick.

22
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great body of his creditors to fruitless or illusory

McDonarp remedies. 'We must, however, insist that where pre-

v,
CUMMINGS.

Sedgewick
J.

ferences are given they should be open, honest and
fully disclosed ; they must be so declared and that
under no circumstances can the debtor as a matter of
right, secure an advantage for himself by reason of
them,

On the whole I am of opinion that this appeal should
be allowed with costs, and the action dismissed with
costs, including all costs in the court below.

TascBEREAU J.—I would dismiss this appeal. The
«case turns upon questions of fact and I fail to see upon
what ground we could interfere. The two courts -
below have come to the same conclusion.

Appeal allowed with costs.
Solicitor for a’ppellanf: Alezander McNeil.
Solicitor for respondent : H. O. Lovett.
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THE TOWN OF SAINT STEPHEN . 1894

(DEFENDANT) «eevrueeeinnecrnerivenennnnnns % APPELLANT : *Nov. 8,9.
AND 1895

THE MUNICIPALITY OF THE *May. 6.
COUNTY OF CHARLOTTE; RESPONDENT; —
(PLAINTIFF).. covcerviirarnecnnirrancanes

ON APPEAL FROM THE SUPREME COURT OF NEW

BRUNSWICK.

Comade Temperance Act—Application of fines under—Incorporated town—
Separated from county for municipal purposes.

By Order in Council made in September, 1886, it is provided that
“all fines, penalties or forfeitures recovered or enforced under
the Canada Temperance Act, 1878, and amendments thereto,
within any city or county or any incorporated town separated for
municipal purposes from the county * ¥ % ghall be paid to
the treasurer of the city, incorporated town or county,” &c.

Held, reversing the decision of the Supreme Court of New Brunswick,
King J. dissenting, that to come within the terms of this order an
incorporated town need not be separated from the county for all
purposes ; it includes any town having municipal self-government
even though it contributes to the expense of keeping up certain
institutions in the county.

~

APPEAL from a decision of the Supreme Court of
New Brunswick upon a case stated for the opinion of
the court as follows: ‘

The following special case is stated for the opinion
of the Supreme Court by agreement between the above
parties, and it is consented that the Supreme Court
should determine the law and the rights of the
plaintiff and defendant respectively set forth.

1. The town of Saint Stephen is situate within the
boundaries of the parish of Saint Stephen, one of the
parishes in the county of Charlotte, and was incor-

PrESENT :—Sir Henry Strong C.J. and Taschereau, Gwynne, Sedge-
wick and King JJ.
2214
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porated by Act of Assembly, thirty-fourth Victoria,

Trw Towx chapter 26, which Act and the several Acts in amend-
OF SAINT yant thereof were further amended and consolidated

STEPHEN

?.
THE

and the incorporation of the town continued by Act

Counry op Of Assembly, forty-eighth Victoria, chapter 47.
Cmartorre. 2, Section four and subsequent sections of the said

incorporating Act vest the administration of all fiscal,
prudential and municipal affairs of the town, and the
whole legislative power and government thereof, in
the mayor and council, and the town council has under
the Act the sole authority to make by-laws for the good
rule and government of the town, and for the several
purposes in the said Act declared.

3. The jail of the county of Charlotte is by section
54 of the said Act made the jail of the town of Saint
Stephen, and all the assessments which may be required
to be levied in the town for county purposes are to be
made under section 61 by the town assessors.

4. Section 9 of chapter 99 of the Consolidated Statutes
of Municipalities makes provision for the election of
five county councillors from the parish of Saint Stephen
one of which, styled an ex officio councillor, is authorized
to be elected by the town council of Saint Stephen ;
and section 57 of forty-eight Victoria, chapter 47,
together with section 109 of chapter 99, Consolidated
Statutes, treat of the levying and appropriating upon
the town by the county council the amount to be paid
by the town towards county contingencies, and sections
82, 83 and 34 of chapter 100 of the Consolidated Statutes
make further provision in respect to the levying of that
portion ofthe charge for county contingencies payable
by the town.

5. The town council of the town has each year since
the passing of the said chapter 99 elected an ez officio
county councillor, who has attended the meetings of
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the county council and acted as such ez gfficio coun- 1894
cillor. Tr Tows
6. The town of Saint Stephen has annually paid an g‘m’ESPA;;;

amount into the county funds for county contingencies o

and its proportion into the county school fund. Cm;%‘;ﬁ oF
q7. The Canada Temperance Act, 1878, came in force CHARLOITE.

in the county of Charlotte on the second day of August,

A.D. 1879, and has remained and is still in force in the

said county.

8. That by order in council dated 29th day of Sep-
tember, 1886, under the provisions of 49 Vicioria,
chapter 48, section 2 D, the Governor General in council
ordered that

“ All fines, penalties or forfeitures recovered or enforced
under the Canada Temperance Act, 1878, and amend-
ments thereto, within any city or county which has
adopted the said Act, which would otherwise belong to
the Crown, for the public uses of Canada, be paid to
the treasurer of the city or county, as the case may be,
for the purposes of the Act.”

And by order in council dated 15th November, 1886,
after reciting the said second section of 49 Victoria,
chapter 48, it was ordered that the order in council of
29th September, 1886, relating to the application of
fines and penalties unpaid under said Act, be and the
same was thereby cancelled, and that

“All fines, penalties or forfeitures recovered or
enforced under the Canada Temperance Act, 1878, and
amendments thereto, within any city or county orany
incorporated town separated for municipal purposes
from the county, which would otherwise belong to
the Crown for the public uses of Canada, were directed
to be paid to the treasurer of the city incorporated
town, or county, as the case may be, for the purposes
of the said Act.”
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9. A large number of persons have been prosecuted

Ter Town by the town authorities since the passing of the last

OF SAINT
STEPHEN

.
TEE

mentioned order in council for violations of the said
Act, and while a considerable sum has been received

Couxty or into the town treasury for fines under the Act, a large
CEARLOTTE.gym has also been paid out for the purposes of and

connected with its enforcement; all sums collected
under the said Act within the town have been put into
the town treasury to the credit of a special fund called
the Scott Act Fund, and there now remains a balance
of such fund unexpended in the treasury of the said
town.

10. No portion of the funds so collected within the
town have been paid into the county treasury.

11. The county council has not expended any money
for the purposes of the said Act or of enforcing the same
in the said town of Saint Stephen since the coming
into operation of the Act in the said county, and the
expense of such enforcement in the town has been
wholly borne by the said town, except it may be the
expense incidental to the imprisonm ent of persons con-
victed under the said Act in the county jail, of which
expense the town bears its portion in the tax imposed
for county contingencies in the county.

12. It is admitted and mutually agreed that in case
of judgment for the plaintiffs, the municipality shall
only receive and be entitled to such funds as have not
been expended bond fide for the purposes of the Actand
remain in the hands of the town treasurer of the town
of Saint Stephen at the time of such judgment.

The - question to be determined by the court is
whether under the above statement of facts the town

_ of Saint Stephen is liable to pay over to the munici-

pality of the county of Charlotte the said balance of
Scott Act funds, and if it shall be of opinion that the
town is so liable then judgment is to be rendered for
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the plaintiff, otherwise judgment to be for the defend- 1894
ants. : Tap Tows
Upon this case the Supreme Court of New Bruns- gi;ﬁ;‘;
wick held that the town of St. Stephen is not separated .
from the county of Charlotte for municipal purposes cougﬁg oF -
within the meaning of the order in council of Sep- CHARLOITE.
tember, 1886, and therefore not entitled to the fines T
collected on prosecutions under the Canada Temperance

Act. The town appealed.

Biair Q.C., Attorney General of New Brunswick, for
the appellants referred to Caledonian Railway Co. v.
North British Railway (o. (1) on the construction of
the order in council.

Pugsley Q.C. and Grimmer for the respondents relied
on Leeds & Grenville v. The Town of Brockville (2)
where the same order in council was under considera-
tion.

TrE CHIEF JUSTICE.—I concur in the judgment pre-
pared by Mr. Justice Sedgewick.

TAsCHEREAU J.—I expressed my opinion at the
argument that this appeal should be allowed. A further
consideration of the case has confirmed me in that
opinion. I agree in Mr. Justice Hanington’s reason-
ing. I cannot see that the appellant is incorporated at
all but for municipal purposes so as to make it a legal
entity separate and distinct for such purposes. The
words ‘‘separated for municipal purposes” in the order
in council are meaningless. I do not kngw of any in-
corporated town that is not separated from the county
for municipal purposes; and I might, perhaps, add
that there are very few, if any, that are so separated
absolutely and for all municipal purposes whatsoever.

(1) 6 App. Cas. 114. (2) 18 Ont. App. R. 548,
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GwYNNE J.—By the Dominion statute 49 Vic.
ch. 48, it was enacted that where no other provision
is made by any law of Canada for the application of
any fine, penalty or forfeiture imposed for the violation

* Counry or ©f any such law the same shall belong to the Crown
Cmarrorte for the public uses of Canada ; and,

Gywnne J.

2. That the Governor in Council might, from time
to time, direct thatany fine, pen.alty or forfeiture or any
portion thereof which would otherwise belong to the
Crown for the public uses of Canada should be paid to
any provincial, municipal or local authority which
wholly or in part bears the expenses of administering
the law under which such fine, penalty or forfeiture is
imposed or that the same should be applied in any other
manner deemed best adapted to attain the objects of
such law and to secure its due administration.

By an order in council made in pursuance of this
enactment bearing date the 13th day of November,
1886, it was ordered that :

All fines, penalties or forfeitures recovered or enforced under the
Canada Temperance Act of 1878, and amendments thereto, within any
city or county or any incorporated town separated for municipal pur-
poses from the county which would otherwise belong to the Crown
for the public uses of Canada should be paid to the treasurer of the
city, incorporated town or county, as the case may be, for the purposes
of the said Act.

In the treasury of the town of St. Stephen there is
a sum of money collected within the town as and for
fines inflicted upon persons prosecuted within the
town for breach of the Canada Temperance Act which
sums have been paid into the said treasury to the credit
of a special fund called the Scott Act fund ; it is ad-
mitted that the prosecutions in which these fines were
inflicted were conducted wholly at the expense of the
town except only such expense as may have been
incidental to the imprisonment in the county jail of
persons convicted under the Act; and the question now
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is whether the town of St. Stephen or the county 1895
of Charlotte is entitled to those moneys ; the contention Tgz Tows
of the town being that it is, and of the county that it oF SAINT

- . . STEPHEN
is not, the contention of the latter being that the town  w.

of St. Stephen is not an incorporated town separated Cogﬁg oF
for municipal purposes from the county, within the CH:*EE’_TTE-
meaning of the above order. This question must, in Gwynne J.
my opinion, be answered in favour of the appellant, —
the defendant in the court below, in whose favour
judgment must be rendered upon the case stated.

By the New Brunswick Act 84 Vie. ch. 20, the.
inhabitants of that part of the parish of St. Stephen
particularly specified in the Act were declared to be a
town corporate in right and in name by the name of
the town of St. Stephen. By the 8rd section of the
Act it was enacted that the administration of the fiscal,
prudential and municipal affairs and the whole legis-
lative power and government of the said town should be
vested in a mayor and six other persons, styled coun-
cillors, and in no other power or authority whatever.
By the 69th section it was enacted that the jail of the
county of Charlotte should be the jail of the said town
of Saint Stephen, and that notwithstanding the same
should be without the limits of the said town all
warrants, commitments, &c., awarded under the Aect
whereby any person might be ordered to be confined
in the common jail should have like powers and effect
as if the common jail was within the limits of the
town. This provision that the common jail of the
county should be also the common jail of the incor-
porated town necessitated that the town should con- .
tribute to the expense of the maintenance of the com-
mon jail in some reasonable proportion to its use of the
jail, but such use did not in the slightest degree
detract from the completely independent, autonomous
character of the corporation as established by the Act.
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1895  So neither do the provisions of sections 64 and 65
Taw Towy detract from such autonomous character, the former of

gﬁfﬁgﬁ which enacts that the overseers of the poor for the
v.  parish of St. Stephen and the overseers of the town

oourﬁﬁ or Should make such arrangements for the support of the

CrARLOTTE. oot of the said town and parish as they or a majority
Gwynne J. of them might deem equitable, and the latter of which
enacts that in any assessment for county purposes to
be made in the parish of St. Stephen the sessions or
county council should apportion the amount to be
levied between that portion of the parish not incor-
porated and the town of St. Stephen. So neither do
the provisions of the Common School Act passed in the
same session, 84 Vic. ch. 21, by which a fund called
the county school fund was established composed ofan
amount equal to 30 cents for every inhabitant of the
county according to the last preceding census, the
duty of ascertaining which was imposed upon the
clerks of the peace of the several counties, detract in
the slightest degree from the complete independence
of the incorporated town of St. Stephen as an autonom-
ous municipal corporation separate for municipal pur-
poses from the municipality of the county of Charlotte.
Unless therefore there be some Act which qualifies the
very precise terms of the Act of incorporation, and the
provisions of section 61 of the St. Stephen incorporation
amendment Act, 48th Vic. ch. 47, which enacts that
all assessments required to be levied for town or county
purposes shall be made by the assessors clected under
that Act and shall be levied, assessed and collected
under the provisions thereof, those Acts are conclu-
sive upon the point that the town of St. Stephen is an
incorporated town, separated for municipal purposes
from the county of Charlotte on which territorially it
is situate, and upon this point the 3rd section of ch.
99 of the Consolidated Statutes of New Brunswick,
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which is the Act relating to the general incorporation 1895
of county municipalities, has been referred to as enact- Tag Towx

: . OF SAINT
Ing that: STEPHEN
This chapter shall not extend to nor include within the municipality v.

of any county any city or incorporated town in the county, which by COUN?YB oF

Act of Assembly is “ wholly withdrawn > from the jurisdiction of the CrHaRLOTTE.
county.

_ Gwynne .
The argument, as I understand it, is that no incor- —

porated town in the province of New Brunswick, un-
less by Act of Assembly it be expressly or impliedly
“wholly withdrawn” from the jurisdiction of the
county council, can be said to be separated for munici-
pal purposes from the county. The very same section,
however, enacts that nothing in the chapter contained
shall interfere with, limit or restrain the corporate
powers or privileges of any city or incorporated town.
It is plain, therefore, that the provision in the Act
that the town council of the town of St.” Stephen
shall annually send one of its own members to the -
county council as an ex officio county councillor, does
not, nor does any other provision in the Act, in the
slightest degree qualify, limit or restrain the corporate
powers and privileges of the incorporated town of St.
Stephen. With great deference I do not at present see
the difficulty in holding, if it were necessary, that the
inhabitants of the town of St. Stephen are a corporate
body incorporated by the name of the town of St.
Stephen and are by the terms of their acts of incorpora-
tion * wholly withdrawn ” from the jurisdiction of the
county council, although certain funds and property,
in which as being distinct, independent corporations,
they are mutually interested, are not so withdrawn,
but are (for the very reason that they are wholly dis-
tinct municipal corporations separated one from the
other but mutually interested in such funds and pro-
perty) placed under special legislation in the interest
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1895  of both. But we are not, I think, concerned in inquir-
Ter Tows ing what distinction, if any, there was in the opinion of
gﬁESP‘;I;’NT the legislature of New Brunswick, between a town
v.  separated for municipal purposes from the county in
COU'Il;HTﬁ or Which it is territorially situate and one wholly with-
”CHARj’TTE'drawn from the jurisdiction of the county council or
Gwynne J. what was intended by the two provisions of the same
section in the Act 48 Vie. ch. 47, namely, that
nothing in the Act contained should interfere with,limit
or restrain the corporate powers or privileges of any
incorporated town, and that the Act should not extend
to nor include within the municipality of any county an
incorporated town in the county by Actof Assembly
wholly withdrawn from the jurisdiction of the county
council. The question before us is not as to the con-
struction of that Act, but as to the true construction of
an order of the Governor General in Council made upon
the authority of a statute of the Dominion Parliament,
the statute declaring that the Governor in Council
may, from time to time, direct that any fine, &c., &c.,
or any portion thereof which would otherwise belong
to the Crown for the public purposes of Canada should
be paid ta any provincial, municipal or local authority
which thlly or in part bears the expense of admin-
istering the law under which such fine, &c., &c., is

imposed and the order in council directing that:
all fines, &c., &c., recovered under the Canada Temperance Act of
1878, and the amendments thereto, within any city or county, or any
incorporated town separated for municipal purposes from the county,
which would otherwise belong to the Crown for the public uses of
‘Canada, shall be paid to the treasurer of the city, incorporated town or

county, as the case may be, for the purposes of the said Act.

Now that the incorporated town of St. Stephen is a
provincial, municipal and local authority within the
meaning of the statute cannot be questioned and that
it is an incorporated town separated for municipal pur-
poses from the county of Charlotte within the meaning
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of the order cannot, in my opinion, admit ofany doubt 1895
notwithstanding that both corporations have a joint Tag Towy
interest in the common jail which is situate within ng“ESP‘gg;
the limits of the county but outside of the limits 2.
of the town, and in the funds called the county con- Cogvﬂmg o
tingencies fund and the county school fund, which CEARLOTTE.
funds are not wholly withdrawn from the jurisdiction SedgTwick"
of the county council, for both county and town cor- %
porations are interested therein, but the town corpora-
tion may notwithstanding be well said to be wholly
withdrawn from the county municipality "as it most
undoubtedly, in my opinion, is separated for municipal
purposes from the county. The appeal must therefore,
in my opinion, be allowed with costs and judgment be
ordered to be entered for the defendant in the court
below as the party entitled to the moneys in question.
Reference was made in argument to certain sections of
chapter 100 of the Consolidated Statutes of New Bruns-
wick, which is a statute regarding the assessment and
levying of taxes in the several municipalities and
parishes in the province, but I have not referred to
them as they do not, in my opinion, in any manner
affect or prejudice the right of the town of St. Stephen:
to the moneys in question.

SEDGEWICK J.—The sole question upon this appeal
is as to whether the town of St. Stephen is an incor-
porated town, separated for municipal purposes from
the county of Charlotte within the meaning of an order
of the Governor General in Council of the 15th Novem-
ber, 1886, whereby it was ordered that all fines, penal-
ties or forfeitures recovered or enforced under the
Canada Temperance Act, 1878, and amendments thereto,
within any city, or county, or incorporated town,
separated for municipal purposes from the county,.
which would otherwise belong to the Crown for the-
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1895  public uses of Canada, were directed to be paid to the
Tas Towy treasurer of the city, incorporated town or county as
' ng“ESP‘;I;‘; the case may be, for the purpose of the said Act.

. The Supreme Court of New Brunswick decided that
COI;I;THT]; or St. Stephen was not a town separate from the county
CHARLOTTE.for municipal purposes within the meaning of that
Sedgewick order in council, Palmer and Landry JJ. dissenting,

and it is from that judgment that this appeal is taken.
In my judgment this appeal should be allowed. The
evident policy and intention of the Governor General
in Council in making the order in question and
specifying the authority entitled to all fines recovered
under the provisions of the Canada Temperance Act,
was doubtless to give effect to the principle expressed
in the converse of the maxim gui sentit commodum sen-
tire debet et onus (he who sustains a burden ought to
derive the advantage.) It was intended that where a
city, county or town with a view to the public welfare
undertook to and did incur the expense of enforcing
the Canada Temperance Act, the enforcing authority
should receive the moneys recovered thereby which
would otherwise belong to the Crown. This manifest
intent must be borne in mind in giving a meaning to
the order in council, and effect must be given to that
aim if it can be done consistently with the terms in
which that order is expressed. The question then is:
Is the town of St. Stephen separate from the county for
municipal purposes? The county of Charlotte was an
incorporated municipality years before the incorpora-
. tion of the town of St. Stephen. The regulation of its
municipal affairs was given to its county council. That
council had municipal control for all the territory
within its limits. Its jurisdiction was coterminous
with those limits. Its power to make by-laws (now
regulated by section 96 of chapter 99 of the Consolidated
Statutes of New Brunswick) was clearly defined, cover-
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ing in a general sense all those subjects in respect of 189
which municipal bodies throughout Canada are usually THE TowN

. . . . . . oF SAINT
given jurisdiction. Such was the state of affairs when ¢ ==

by an Act of Assembly (34 Vic. ch. 26) the town of o

St. Stephen was incorporated, the full charter of the COUrﬁl; oF

town being now contained in the Act (48 Vic. ch. 47). CEARLOTTE.
By this charter the limits of the town were defined, sec- Sedg;wmk

tion 8 providing :

That the fiscal, prudential and municipal affairs and the whole legis-
lative power and government of the said town shall be vested in one
principal officer who shall be the mayor of the town of St. Stephen, and
in six other persons, and in no other power or authority whatever,
two of whom shall be annually elected for each ward and shall be
styled councillor, and all of whom shall be severally elected.

3

Section 47 of the charter gives authority tothe town
council to make by-laws. The jurisdiction thereby
given to the town council in respect of the territorial
area of the town is substantially the same as the juris-
diction which the county council possessed in regard

* to its territorial area. There can be no question but
that immediately upon the incorporation of the town
‘the jurisdiction of the county council in regard to the
area comprised in the town substantially ceased, the
authority of the town council supervening and taking
the place of the authority previously exercised over the
town limits by the county council. Did the whole
matter rest here there could not, I think, be any ques-
tion but that ihe town, by the mere fact of its incor-
poration, and by its having been given the powers to
which I have referred, thereby became separate from
the county. There was an absolute destruction of the
ordinary and general powers of municipal legislation
so far as the town limits were concerned which the
county council had previously exercised. There was,
in effect, a legislative declaration that thereafter the
territorial area of the county should be separated or
divided for municipal purposes, and that for the one
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portion the county council should alone have jurisdic-

( Tes Towy tion and for the other the town council should alone

OF SAINT
STEPHEN

v,
THE

have jurisdiction ; a legislative declaration, too, that in
so far as the town council had power to enforce law

County or @30G order within the town it might use municipal
CHARLOTE.fypds for that purpose, funds derivable from such per-

Sedgewick sons and property only as were within its domain, the
J.

county council having the like power in respect to
persons and property within its domain. So far and
for these purposes it cannot be disputed that the town
is separate from the county. The contention, however,
is that before the town could take the benefit of the
order in council it must not only be separate from the
county territorially and for the ordinary and common
powers of municipal self-government, but it must be
wholly separate from the county for all purposes; the
two must have nothing in common ; they must have
separate and different machinery for the carrying on of
their respective purposes; that inasmuch as in the.
present case the town of St. Stephen by express statu-
tory provision sends a councillor to the county council;
that the valuators appointed by the county council have
certain jurisdiction within the town ; that the county
council may order the town to assess for purposes
common to both county and town, and the county
Jjail, court house and record office are jointly maintained
by the town and county; and that the salary of the
sheriff, clerk of the peace and other officers, are made
up by the joint contribution of town and county alike;
it is contended that these and -other similar facts sus-
tained the contention that the town is not separate
(that is wholly separate) from the county for municipal
purposes and that therefore the fines in question belong
to the county.

I have not been able to appreciate the strength of
this contention. The object of the legislature in set-
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ting apart St. Stephen as a town was to give it the 1895
advantage of municipal town government. It was Tug Town
practically impossible to absolutely separate the town gﬁfp‘;ﬁ;
from the county to the same extent as two contiguous v
counties are separated. The town when created did Couﬁ,g oF
not require a county jail for its own exclusive use, nor CEARLOTTE.
a court house, nor a sheriff, nor a registrar of deeds, Sedgewmk
nor a special sittings of the court of assize. There
were of necessity a few matters, such as the mainten-
ance of these institutions and the payment of these
officials and expenses, that were common to both cor-
porations, and therefore special provisions were made
in the statute in relation to them, the general power of
municipal government within their respective areas
being exclusively given to the respective councils. If
the other contention is to prevail and no town can take
the benefit of the order in council unless wholly
separate from the county for all munjcipal purposes,
then, so far as I know, there is not a town in Canada
that would be covered by the order in council. So
far as I know, there is not a city in Canada that is
wholly separate for all municipal purposes from the
county of which it forms a part. Halifax, St. John,
Ottawa, are all connected by legislative enactments in
some way or other with the county of which they each
territorially form part. Every city in Canada has to
a greater or less extent some connection, some joint
function to perform, with the county in which it is
situated and of which it forms a part, and this is to a
much greater extent true of the connection for common
purposes between towns generally through Canada
and the counties from which they for municipal pur-
poses have been set apart.

In my view it is a perfectly accurate use of language
to say that fowns such as St. Stephen, and there are
scores of them throughout the Dominion, are separate

23
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1895  from the counties in which they are situate, for

Trw Tows Municipal purposes, notwithstanding the fact that

,ngEb;AHIg; there may be many common objects in which the two

. councils have a common interest and must therefore

THE

Couxry or 3¢t together. :

CmARLOTTE. Jp coming to this view I have not overlooked

se@ick the meaning which by express definition the Muni-

I cipal Act of Ontario gives to the phrase used in the

order in council, but the phrase in that Act must

be interpreted as therein defined. Other rules must

govern, ordinary principles of interpretation must be

observed, when the true meaning of this document is

to be ascertained. The order has all the force of and is

in effect a statute of Canada and must be interpreted

by rules applicable to the whole of Canada, and not by

a provision in a provincial statute made especially
applicable to that province and that statute alone.

I am of opinion that the appeal should be allowed

and that judgment should be entered for the defendants

with the costs of this appeal and of all costs in the

court below.

King J.—I regret to have to differ. The questionis
whether the town of St. Stephen is an incorporated
town separated from the county of Charlotte within
the meaning of the order in council of 15th November,
1886. It is convenient first to inquire into the mean-
ing of the words of the order in council “any incor-
porated town, separated for municipal purposes from
the county.” All towns that are incorporated are ez vi
termini to some extent separated for municipal pur-
poses from the county. The object of civic incorpora-
tion is municipal self-government, greater or less
according to the circumstances. But this is not
enough to fill the terms of the order in council.
Not all incorporated towns are meant. The incor-
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porated town must be therefore in a fuller sense 1895
separated. It must be separated wholly for municipal Tag Towx
purposes from the county, or what amounts to the gﬁ;‘ggg
same thing separated from the county for all munici- =
. . TrE

pal purposes. An incorporated town is not separated coyxry or
for municipal purposes from the county if there is any CEARLOTIE.
organic union between it and the county for any Ki—ng_J.
municipal purpose whatever. This, I think, is the =
natural meaning of the words, and is supported and
illustrated also by a state of facts existing in this
province at the time of the passing of the order in
council. TUnder the Ontario municipal system, as I
understand it, there were and aré two classes of incor-
porated towns. Both classes have large powers of self-
government, but they differ in this, that the one has,
and the other has not, an organic union with the
county for some municipal purposes. Incorporated
towns may, upon certain conditions, pass from one of
these states to the other. The term used in the order
in council, ‘“incorporated towns separated from the
county for municipal purposes,” is an expression found
in section 460 of the Municipal Act as indicating that
class of incorporated town that has no orgauic union
* with the county for any municipal purpose.

Now let us look at the state of things in New
Brunswick where this appeal comes from. There, by
chapter 99, Consolidated Statutes, every county in the
province is erected into a municipality, and the muni-
cipality includes every city and incorporated town
“not wholly withdrawn from the jurisdiction of the
county council.” Within the meaning of that Act
there is only one city or incorporated town in the
province to which that expression applies, viz., the
city of Fredericton, in the county of York. .Every
other city and every incorporated town.in the province
is (under the municipal system of New Brunswick) an

integral part of the municipality and is represented in
23% : :
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the county council. Such is the case with the town

Tan Tows of St. Stephen; such also the case of the city of St.
OF SAINT Tohy  The town of St. Stephen, like the city of St.

STEPHEN

v.

TeE

John, has very wide powers of self-government ; these

Cousty or exXtend to cover almost every subject of a municipal
CHARLOTTE.nature. Within their range of subjects the power of
King J. city and town is supreme and exclusive, but there are

some subjects of municipal concern affecting them with
which the county council has to do, and which are
regulated and dealt with by the county council as
representing them and the other parts of the munici-
pality. For instance the city and town are organically
united with the rest of the county in the management
and control of public buildings used for general muni-
cipal purposes; in the appointment and payment of
certain officers for general county purposes; in the
levying of rates for county contingencies, and in the
determination of the amount which the town or city
and each parish throughount the county shall contribute
to county rates. For instance, one considerable rate
imposed upon the county is the county school rate for
the support in part of the schools within the county.
The proportion that each part of the county, including
the cities and incorporated towns (other than the city
of Fredericton), shall contribute to this is determined,
like other county rates, by a valuation of the property
of the entire county made at stated intervals by
valuators appointed by the county council, and these
valuators are paid out of the rates levied upon the
entire county. Here is a very considerable and im-
portant municipal purpose that is under the jurisdic-
tion of a body of which the incorporated town is
organically a part, viz, the municipal council of the
county. When the county municipality imposes rates
and orders their collection upon the town of St. Stephen
for a municipal purpose without the consent of the
town, except so far as such consent is implied by its
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being part of the governing body of the county, it is 1895
impossible to say that it is, within the ordinary and mgg Towx
natural meaning of the term, separated from the OF Save

- . . . STEPHEN
county for municipal purposes. It is entirely im- ».
‘material that the rate when ordered is levied and col- , T=E

. C
lected through the machinery of thetown. I conclude, oﬁiﬂiﬁﬁi,

therefore, that although the town of St. Stephen has a
wider range of self-government than the incorporated
towns of Ontario that are not separated from the
counties for municipal purposes, it has less power of
self-government than the incorporated towns in Ontario
that come specifically within the meaning of the
language of the order in council and of the Municipal
Act of Ontario as “ incorporated towns separated from
the county for municipal purposes.” An incorporated
fown is not so separated when there is an organic con-
nection between it and the county for any municipal
purpose, and when it has or may have a certain share
in the government of the county by reason of its being
represented in the municipal council and entitled to
take part in the municipal affairs of the county.

This is a sensible view too considering the nature of
the order in council. Its object is to regulate the appli-
cation of fines, etc., under the Canada Temperance Act.
The legislative unit under that Act is the city and the
county. The Act is adopted in city or in county as the
case may be. It is reasonable therefore that the fines
should go to city or to county, as the case may be, and
thatin the case of acounty they should be diverted from
it to an incorporated town within its territorial limits
only where there is an entire want of identification or
organic union for any municipal purpose between the
two.

For these reasons I think that the appeal should be
dismissed.

King J.

Appeal allowed with costs.
Solicitor for appellant: James Mitchell.
Solicitor for respondent: W. C. H. Grimmer.
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1895 - THE CHATHAM NATIONAL BANK...APPELLANT;

¥Feb. 19, 20.-

*May 6. AND

LEWIS McKEEN a~NDpD EASTERN :
TrusT CoMPANY, LIQUIDATORS OF ; RESPONDENTS.
Tar MaBou CoaL AND Gypsum Co.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA,

Winding-up Act—Sale by liguidator— Purchase by director of insolvent
compony—Fiduciary relationship—R. S. C. ¢. 129 s, 34.

Upon the appointment of a liquidator for a company being wound
up under R. 8. C. ¢, 129 (The Winding-up Act) if the powers of
the directors are not continued as provided by s. 34 of the Act
their fiduciary relations to the company or its sharveholders are at
an end and a sale to them by the li'quidator of the company is
valid.

APPEAL from a decision of the Supreme Court of
Nova Scotia reversing the ruling of the Chief Justice
who refused to confirm a sale by the liquidator of the
Mabou Coal and Gypsum Company to the respondent
McKeen of property of the company. ,

At the time the winding-up order was made the
respondent, McKeen, was a director of the insolvent
company and the sole question for decision was
whether or not his position as such director continued
after the order was made so as to prevent him from
becoming a purchaser of the property of the company
from the liquidator. The Chief Justice held that
it did and refused to confirm the sale but his ruling
was reversed by the full court.

Gormully Q.C. and Orde for the appellant. Though
the powers of directors cease when the winding-up

*PrESENT :—Sir Henry Strong C.J., and Fournier, Tascherean,
Sedgewick and King JJ,
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order is made their duties do not. Madrid Bank v.
Bayley (1).

As to duties of superseded directors see Grover v.
Hugell (2) ; Ex parte James (8) ; Tennant v. Trenchard

(4).

Code for the respondent referred to Re Alexandra
Hall Co. (5); Coles v. Trecothick (6).
The judgment of the court was delivered by :

Tr: CHIEF JUSTICE.—A careful consideration of this
case since the argument has led me to the conclusion
that the judgment of the Supreme Court of Nova Scotia
is right and ought not to be disturbed.

By the 84th section of the Winding Up Act it is en-
acted that :—

Upon the appointment of the liguidator all the powers of the
directors shall cease except in so far as the court or the Liquidator
sanctions a continuance of such powers.

We have nothing before us to show that there was
any continuance of powers to the directors in the pre-
sent case.

It does not therefore appear that there was any
fiduciary relationship subsisting between Mr. McKeen
and the company or its shareholders when he became
a purchaser at the sale which the order appealed from
upholds. I can see no reason therefore why the sale
should not be confirmed.

I have examined the note of the Alexandra Hall Co.
case in the Weekly Notes (7) and although the report is
certainly very meagre, yet it seems to be an authority
for the decision now under appeal.

(1) L. B. 2. Q. B. 37. (4) 4 Ch. App. 537.
(2) 3 Russ. 428. (5) W. N. [1867] p. 67.
(3) 8 Ves. 337, (6) 9 Ves. 234

(7) [1867] p. 67.
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1895 I do not write at greater length because I entirely
Tz agree in the judgment of Mr. Justice Townshend in
CHATHAM'which the case is fully and clearly treated.

NarmIoNAL | . .
Bavk . The appeal must be dismissed with costs.
V.
McKEEN. : Appeal dismissed with costs.

T}ﬁsgﬁef Solicitors for the appellant: Silver & Payzant.

Solicitors for the respondent McKeen : Ross, Mellish
& Mathers.

Solicitors for the respondent Eastern Trust Co.: W.
& J. A. McDonald.
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ELIZABETH ANN BRADSHAW, Ap- 1895
MINISTRATRIX OF THE ESTATE OF
JACOB BRADSHAW, DECEASED (PLAIN-
TIFF) coue e eea et e s see e

t APPELLANT ; *Feb. 20.
*May 6.

AND

THE FOREIGN MISSION BOARD OF |
THE BAPTIST CONVENTION OF -
THE MARITIME PROVINCES (Dg- { [WESPONDENT.

FENDANT) 4ocvvenense Ceeternerestiarians
ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

]’7’act'£ce—Eqw£iy sutt—New trial—Construction of statute as tc—Persona
destgnata—54 V. ¢. 4, s. 85 (N.B.) .

53 V. c. 4,s. 85 (N.B.), relating to proceedings in equity, provides
that in an equity suit ‘‘ either party may apply for a new trial to
the judge before whom the trial was held.”

Held, reversing the decision of the Supreme Court of New Brunswick,
Taschereau J. dissenting, that such application need not be made
before the individual before whom the tiial was had but conld be
made to a judge exercising the same jurisdiction. Therefore,
where the judge in equity who had tried a case resigned his office
an application for a new trial could be made to his successor.
Footner v. Figes (2 Sim. 319) followed.

APPEAL from a decision of the Supreme Court of
New Brunswick affirming the ruling of the Judge in
Equity who held that he had no jurisdiction to grant
a new trial in the case.

The sole question for decision on this appeal was
whether or not the present Judge in Equity, Mr. Justice
Barker, could hear an application for a new trial, the
former trial having been had before his predecessor
Mr. Justice Palmer. The decision of this question
depended on the construction to be placed on 53 Vic.
ch. 4, sec. 85, which provides that in an equity suit
“ gither party may apply for a new trial to the judge
before whom the trial was had.”

PrESENT :—Sir Henry Strong C.J., and Taschereaun, Gwynne, Sedge-
wick and King JJ.
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1895 Mr. Justice Barker refused to hear the application
Brapsuaw holding that the statute authorized it to be made
g Pefore no judge but Mr. Justice Palmer. His decision
Forrex was affirmed by the full court. The plaintiff then
MissioN .

Boarp. appealed to this court.
- C. A. Stockton for the appellant referred to Footner v.

Figrs (1) ; Pemberton v. Pemberton (2).

Palmer Q.C. for the respondent. The court will not
interfere on a mere matter of procedure. Gladwin v.
Cummings (8).

As to the merits see Armstrong v. Armstrong (4);
Hodge v. Reid (5).

THE CHIEF JUSTICE.—This suit was brought in the
Supreme Court in Equity of the province of New
Brunswick, and on the cause coming on for hearing
before Mr. Justice Palmer, then the Judge in Equity,
certain issues were directed by that learned judge to
be tried by a jury. The jury by a majority verdict
found the issues in favour of the respondent. The
appellant moved for a new trial before Mr. Justice
Palmer. Afterwards and before the hearing of the
motion, Mr. Justice Palmer resigned his office as a
judge of the Supreme Court of New Brunswick. By
Act of the legislature of New Brumswick, 57 Vic,
chap. 7, it was enacted :

That from and after the going into effect of this Act the Supreme
Court shall be composed of a Chief Justice and five puisne judges.

And it was further enacted :

That it shall be the duty of the judges of the Supreme Court, by .
order to be made from time to time, to assign one of their number to
attend specially to business upon the equity side of the court.

Under the authority of this Act the judges of the
Supreme Court, by order duly made, assigned one of

(1) 2 Sim. 319. (8) Cass. Dig. 2 ed. 426.
(2) 11 Ves. 50. (4) 3 Mylne & K. 45.
(5) 1 Han. 89.
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their number, Mr. Justice Barkef, to attend specially 1895
to business on the equity side of the court. After the BRADSHAW
passing of this Act and after the making of the order Tog
assigning Mr. Justice Barker to act as equity judge, a Formren
motion was made to him for a new trial in this case. LBI(I)SASII{?
This motion was opposed by the counsel for the respond- The Chief
ent on the ground that, under the 85th section, cap. Tustice.
4, Acts 1890, relating to practice and proceedings in —

the Supreme Court in Equity, which enacts that

either party may apply for a new trial to the judge before whom
the trial was teld,

a motion for a new trial could only be made to the
judge before whom the trial was had and that Mr.
Justice Barker could not hear the application for that
Teason.

The learned judge gave effect to the objection, deter-
mined that he had no jurisdiction, and refused to
entertain the application for a new trial. From this
order the appellant appealed to the Supreme Court of
New Brunswick, which court (Mr. Justice Hanington
dissenting) dismissed the appeal. From this judgment
the present appeal is brought.

Tt is argued for the respondent that the decision of
the Supreme Court was right inasmuch as the statute
means that the application for a new trial should be
made to the judge who tried the cause personally, and
that it is not sufficient that it should be made to his
successor in the event of the former having vacated
the office. I am unable to agree in this conclusion ; on
the contrary I entirely concur with Mr. Justice Han-
ington both in the conclusions at which he arrived and
the reasons he has given therefor. .

Without authority I should have thought that such
a very inconvenient construction as that adopted by
the learned judges of the Supreme Court could hardly
have been sustained. The result of the decision of the
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Supreme Court would of course be that in every case
where a trial of issues in an equity suit had taken
place, and the judge who tried them had either died
or resigned before a new trial was moved for, there
could be nonew trial. An intention to enact a law
leading to such a failure of justice ought not to be
attributed to the legislature except on the strongest
expressions and only in the absence of a possibility of
giving any other meaning to the langnage used. Isee
no difficulty in giving to the words used a sensible
meaning which would prevent any such inconvenient
and unjust consequence as would follow in the present
case if the order now appealed against should stand.
In my opinion the judge referred to in the statute
before whom the new trial is to be moved for does not
mean the same natural person as the judge before
whom the trial took place, but the person filling the
same office and exercising the same jurisdiction. No
reason can be suggested why the motion should be
necessarily made to the person who presided at the
trial, whilst there was a good reason why the jurisdic-
tion should be assigned to the judge in equity who-
ever he might be, namely, that the motion should be
made to that judge and not to the Supreme Court in
banc. . I think this was the intention of the legisla-
ture and I should have come to that conclusion even
in the absence of authority. The case of Footner v.
Figes (1), cited by Mr Justice Hanington is however
a conclusive authority in support of his view. A
motion was made before Vice Chancellor Sir Lancelot
Shadwell for a new trial of an issue which had been
directed by NSir John Leach, when Vice Chancellor.
Sir John Leach had been afterwards and before the
motion was made, promoted to the office of Master of
the Rolls. There was a general order of the court
which directed that every application for a new trial

(1) 2 Sim, 319.
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should be made to the judge who directed the issue,
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and the question was raised whether the motion ouzht gy pemaw

not to be made before the Master of the Rolls. But the
Vice Chancellor said that “the meaning of the order
was that the motion should be made before the same
Jjurisdiction though the judge might have been removed
This case seems to me directly in point, for I cannot
adopt the suggestion that any distinction between it
and the present case is to be made because we are here
construing a section of a statute whilst in Foolner v.
Figes the question depended on the interpretation of a
general order. Such orders are always construed on
the same principle as statutes.

The appeal must be allowed with costs and the cause
remitted with a declaration that the present learned
judge in equity has jurisdiction to hear the motion for
a new trial.

TASCHEREAU J.—I am of opinion that this appeal
should be dismissed. This statute may be absurd but
fortunately we have not to remedy all the absurdities
to be found in the statute-book. I am against judicial
legislation. Then this is a question of practice and
procedure, and, as we held lately again in Arpin v.
Merchants Bank (1), one we should not interfere with.

GwyYNNE J.—I concur in the construction put upon
the statute by Mr. Justice Hanington in the court
below, and.so am of opinion that the learned judge in
equity had jurisdiction in the matter. The appeal must
therefore be allowed with costs and the case remitted
to him to exercise such jurisdiction.

SEDGEWICK and KiNa JJ. concurred.
Appeal allowed with costs.
Solicitor for the appellant: C. A. Stockton.
Solicitor for the respondent : Mont. McDonald.
(1) 24 Can. S. C. R. 142,
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SARAH JANE EVANS (PLAINTIFF).... RESPONDENT.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Will—Devise of life estate—Remainder to issus in fee simple—Intention of
testator—Rule in Shelley’s case.

A testator by the third clanse of bis will devised land as follows: “ To
my son J. for the term of his natural life and from and after his
decease to thelawful issue of my said son J. to hold in fee simple.”
In default of such issue the land was to go to a daughter for life
with a like remainder in favour of issue, failing which to brothers
and sisters and their heirs. Another clause of the will was as
follows : ‘It is my intention that upon the decease of either of
my children without issue, if any other child be then dead the
issue of such latter child (if any) shall at once take the fee simple
of the devise mentioned in the second and third clanses of this my
will.”

Held, affirming the decision of the Court of Appeal, that if the limita-
tion in the third clause, instead of being to the issue to hold in
fee simple had been to the heirs general of the issue, the son, J.,
under the rule in Shelley’s case, would have taken an estate tail ;
that the word “issue ” though primd facie a word of limitation
equivalent to “heirs of the body *’ is a more flexible expression
than the latter and more easily diverted by a context or super-
added limitations from its primd facie meaning ; that it will De
interpreted to mean * children ” when such limitations or context
requires it ; that “to hold in fee simple” is an expression of
known legal import admitting of no secondary or alternative
meaning and mus$ prevail over the word “issue ”” which is one of
fluctuating meaning ; and that effect must be given to the mani-
fest intention of the testator that the issue should take a fee.

APPEAL from a decision of the Court of Appeal for
Oantario (1), reversing the judgment of the Divisional
Court (2), in favour of the defendants.

*PrESENT :—Sir Henry Strong C.J., and Taschereau, Gwynne,
Sedgewick and King JJ. ’

(1) 21 Ont. App. R. 519. ~ (2) 230, R. 404.
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The question for decision in this appeal turns upon
the construction of the will of one Andrew Hamilton
the clauses of which bearing upon the mattersin issue,
are as follows:

Thirdly, I give and deviselot * * % ¥ to my son James
for the full term of his natural life, and from and after his decease to
the lawful issue of my said son James, to hold in fee simple, but in
default of such issue him surviving then to my daughter said Sarah
Jane for the term of her natural life, and upon the death of my
daughter Sarah Jane then to the lawful issue of my said daughter
Sarak Jane to hold in fee simple, but in default of such issue of my
said daughter Sarah Jane then to my bhrothers and sisters and their
heirs in- equal shares.

Clause two devised other lands in the same way to
the testator's daughter Sarah Jane with reversion on
default of issue to the son.

The sixth clause is as follows :

It is my intention that upon the decease of either of my children
without issue if my other child be then dead, the issue of such latter
child (if any) shall at once take the fee simple of the devise mentioned
in the second and third clauses of this my will.

The defendants claimed, and Mr. Justice Ferguson
held, that under the provisions of clause three the son
James took an estate tail by application of the rule in
Shelley’s case. The Court of Appeal reversed the
decision of Mr. Justice Ferguson and held that James
took only a life estate with remainder {o his issue in
fee. The defendants appealed.

Armour Q.C. and McBrayne for the appellants. The
interpretation put upon the will by the Court of Appeal
is that it created an estate for life with an executory
devise to grand children. But a devise will never be
construed as cxecutory if it can be held tobe a remain-
der. Carwardine v. Carwardine (1); Goodtitle v. Bill-
ington (2); Fearne on Contingent Remainders (8).

(1) 1 Eden 27. (2) 2 Doug. 753.
(8) Vol. 1. p. 386.
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A devise to A. for life and after his decease to the
male issue of his body and their heirs and in default
of issue to other devisees creates an estate tail in A.
Frank v. Stovin (1); and to the same effect are Denn v.
Puckey (2); Williams v. Williams (8); Hellem v.
Severs (4).

The words “to hold in fee simple” cannot control
the meaning of “issue” and make it a word of pur-
chase. Purker v. Clarke (5); Roddy v. Fitzgerald (6).

Nesbitt QC. and Bicknell for the respondent. The
rule in Shelley’s case is a rule of law not of construc-
tion. Evens v. Evans (7).

The expression “to hold in fee simple” is one of
known legal import and must have its legal effect un-
less from the context it is very clear that the testator
meant otherwise. Doe d. Gullini v. Gallini {8) ; Mont-
gomery v. Montgomery (9).

TrE CHIEF JUusTIck.—The Court of Appeal in this
case reversed the judgment of Mr. Justice Ferguson
whereby judgment was directed to be entered for the
present appellant.

The sole question for determination is the construc-
tion of the will of Andrew Hamilton. The date of this
will was the first of April, 1869. It was therefore
made before the passing of the Ontario Wills Act (10)
and is unaffected by that statute. By the third clause
of his will the testator devised the lands in question in
this cause as follows :— -

To iy son James for the full term of his natural life and from and

after his decease to the lawful issue of my said son James to hold in
fee simple, but in default of such issue him surviving then to my

(1) 3 East 548. (6) 6 H. L. Cas. 823.
(2) 5 T. R. 299, (7) [1892] 2 ch. 184,
(3) 51 L. T. N. 8. 779, (8) 5B. & Ad. 621.

(4) 24 Gr. 320, ©(9) 3J. & La.T. 47.

(5) 6 DeG. M. & G. 108. (10) R. 8. O. Cap. 109,
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daughter said Sarah Jane for the term of her natural life, and upon
the death of my daughter Sarah Jane, then to the lawful issue of my
said daughter Sarah Jane to hold in fee simple, but in default of such
issue of my said daughter Sarah Jane then to my brothers and sisters
and their heirs in equal shares.

By the second paragraph the testator devised other
lands to his daughter Sarah Jane in the same terms as
those upon which by the third clause he devised the
Jands now in question to his son James, with similar
devises over in favour of James and his issue, with a
like ultimate gift over in favour of the testator’s
brothers and sisters.

The sixth paragraph was as follows :

It is my intention that upon the decease of either of my children
without issue, if any other child be then dead, the issue of such latter
child (if any) shall at once take the fee simple of the devise mentioned
in the second and third clauses of this my will,

Mr. Justice Ferguson was of opinion that by the
operation of the rule in Shelley’s case the testator’s son
James took an estate tail which had been effectually
barred by a disentailing assurance executed by the
devisee. The Court of Appeal on the other hand have
held that James took an estate for life with remainder
to his children in fee.

The rule in Shelley’s case, as is well known, is a
rule not of construction but of law. Before applying it,
however, it is requisite to ascertain, by the application
of settled rules of construction, what was the testator’s
meaning by the language in which he has expressed
himself.

The word “issue” is no doubt well settled to be
primd facie a word not of purchase but of limitation
equivalent to heirs of the body; it will, however, be
interpreted as meaning * children” when that inter-
pretation is required either by the context or from
superadded limitations. The same may indeed be said

of the more technical expression * heirs of the body,”
24
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which may be read as children, if the testator has
sufficiently expressed his intention that that shall be
done. The word “issue” is, however, said to be a more
flexible expression than “ heirs of the body ” and will
more readily be diverted by force ofa context or super-
added limitations from its primd facie meaning than
the term ‘‘ heirs of the body.”

Lord Brougham in -Fetherston v. Fetherston (1),
where the question was whether a gift to W. F. and
his heirs male could by force of the subsequent words
be cut down to an estate for life in W. F., thus states
the rule:

So again if a limitation is made afterwards, and is clearly the main
object of the will—which never can take effect unless an estate for life
be given instead of an estate tail—here again the first words become
qualified and bend to the general intent of the testator, and are no
longer regarded as words of limitation, which, if standing by them-
selves, they would have been.

In the case before us the controversy has turned on
the effect of the words “ to hold in fee simple ” follow-
ing the gift to the issue of James. Mr. Justice Fergu-
son held that the words should have the same effect as
if there had been a limitation to the issue and their
heirs in which case the learned judge was of opinion
that James would have taken an estate tail.

That a limitation to the heirs general of the issue
would have that effect is, I think, clear upon the
authorities. In Montgomery v. Montgomery (2), Sir
Edward Sugden, L. C. of Ireland, says in his judg-
ment :

Thus far it appears to be clearly settled that a devise to A. for life -
with remainder to his issue with superadded words of limitation in a
manner inconsistent with a descent from A., will give to the word

“issue ” the operation of a word of purchase. This is established by a
series of cases from Doe d. Cooper v. Collis (3) to Greenwood v. Rothwell (4)

(1) 3CL & F. 67. - (3) 4 T. R. 294,
(2) 37. & LaT. 47. - (4) 6 Scott N. R. 670.
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with which it may be found difficult to reconcile the decision in Tatev.
Clark (1). But I say this with hesitation and with great respect for the
learned judge who pronounced the latter decision.

Upon this passage there has been much criticism.
Some text writers have insisted that the Lord Chan-
cellor did not mean to apply his remarks to a case
where the additional limitation was to the heirs general
of the issue; others have thought differently, and have
considered that the proposition was an erroneous state-
ment of the principle to be deduced from the authori-
ties. In the notesto Shelley’s case in Tudor’s leading
cases on the law of Real Property (2) it is said :

Nor will a limitation to heirs general superadded to the word issue
convert it into a word of purchase ; and the rule in Shelley’s case (as
we have formerly seen is the case where a similar limitation comes
after the limitation to the heirs of the body) will still take effect.

In Jarman on Wills (8), the law is laid down as
follows :

Ttis also established that the addition of words of limitation to the
heirs general of the issue will not prevent the word “issue” from
operating to give an estate tail as a word of limitation.

And in a subsequent page (4), the editor of the last
edition of that work referring to Montgomery v. Mcnt-
gomery and the passage already extracted from that
judgment says :

Lord St. Leonards is sometimes cited as if he had laid down a "con-
trary rule ; but what he says is “a devise to A. for life with remainder
to his issue with superadded words of limitation in a manner incon-

sistent with a descent from A. will give the word ‘issue’ the opera-

tion of a word of purchase,

thus pointing out that what Sir Edward Sugden
referred to was a subsequent limitation changing the
course of descent which is sufficient to convert even
““heirs of the body” into words of purchase (5).

(1) 1 Beav. 100. (5) Ed. 3 Tudor’s L. C. 613 cit-
(2) 3ed. p. 618. ing Doe d. Bosnall v. Hdarvey 4 B.
(3) 6 Eng. ed. p. 1265. , & C. 610 Hamilton v. West 10 Ir.
(4) P. 1269, - . Eq. Rep. 76, Dodds v. Dodds 10

Ir. Ch. Rep. 476 ;11 Ib. 374.
24%
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Mr. Hawkins in his treatise (1) says:

But under a devise to A. for life with remainder to his issue and
their heirs without a gift over on failure of issue of A. it has been
laid down by Lord St. Leonards in Montgomery v. Montgomery that the
words of limitation exclude the rule and that the issue take by pur-
chase.

He afterwards adds:

It may perhaps be doubted whether Montgomery v. Montgomery is on
this point an authority at the present day.

Theobald on Wills lays it down very distinctly that
the addition of a limitation to the heirs of the issue
does not prevent the operation of the rule; the learned
author says (2):

Words of limitation in fee or in tail superadded to the word “issue ”
where there is a limitation in default of issue in cases before the Wills
Act will not make it & word of purchase, provided they do not change
the course of descent.

It is clear that in the case of an estate limited to the
heirs of the issue there is no change of descent, as there
would be if there was a limitation to the * heirs male ”’
of the body, or * heirs female " of the body, of the issue,
(8) inasmuch as heirs is restrained so as to mean the
same class of heirs as the word issue itself imports,
thus leaving the latter to operate as a word of limita-
tion.

In Parker v. Clarke (4), Lord Cranworth said :

I quite agree with the general rule which has been advanced in the
argument that when the gift is to one for life and after his death’ to
the issue of his body and the heirs of such issue for ever, there, by the
addition of the words of limitation the testator is merely using words
which are idle and which shall not prevail to convert the word “issue ”’
into a word of purchase.

In that case as Alderson B. had already said in Lees
v. Mosley (5) :

(1) P. 195 2 Am. Ed. cases cited supra.
(2) 4th ed. p. 355, (4) 6 De (. McN. & G. 109.
(3) See Tudor’s L.C. p. 613 and (5) 1 Y. & C. (Ex.) p. 589.
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The word “heirs ”” would be first restrained to “heirs of the body *
and then altogether rejected as unnecessary.

The case of Parker v. Clarke, supported as it is by a
great number of decided cases (1), is therefore conclu-
sive of the question which had thus far been the sub-
ject of consideration. It is however a very different
thing from holding that the general word “ heirs” may
be restricted to “heirs of the body” in order to conciliate
it with the previous limitation to say that the words
““to hold in fee simple” should, without any context,
be translated as meaning “ to hold in fee iail,” or be
altogether rejected.

In the older cases a rule was applied which was
generally stated as one which required that the par-
ticular intent should give way to the general intent,
and although probably some traces of it still linger in
the rule just referred to, that a limitation to heirs
following a gift to issue shall be confined to heirs of
the body, this rule is universally treated by modern
authorities as exploded. In Doe d. Gallini v. Gallini
(2), Lord Denman referring to this old rule says:

The doctrine that the general intent must overrule the particular
intent has been much, and we conceive justly, objected to of late as
being, as a general proposition, incorrect and vague and likely to lead
in its application to erroneous results. In its origin it was merely
descriptive of the rule in Shelley’s case, and it has since been laid down
in others where technical words of limitation have been used and other
words showing the intention of the testator that the objects of his
bounty should take in a different way from that which the law allows
have been rejected ; but in the latter cases the more correct mode of
stating the rule of construction is, that technical words, or words of
known legal import, must have their legal effect, even though the testa-
tor uses inconsistent words, unless those inconsistent words are of such
a nature as to make it perfectly clear that the testator did not mean to
use the technical words in their proper sense, and so it is said by Lord
Redesdale in Jesson v. Wright (3). This doctrine of general and par-

(1) See authorities collected Tu- (2) 5 B. & Ad. 640.
dor’s L.C. p. 618. (3) 2 Bligh 57.
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ticular intent ought to be carried no further than this, and thus
explained it should be applied to this and all other wills.

Were we to give effect to the appellants’ contention
in the present case we should not only be reviving the
old and exploded rule of the general intent overriding
the particular intent, but applying it in 2 manner much
stronger than any of the cases, decided in times when
it was generally approved of, afford a single instance
of. We have here not a word like ‘¢ heirs,” but in the
words “to hold in fee simple” an expression of
“known legal import” which can admit of no second-
ary or alternative meaning. Then we have the incon-
sistent word ‘‘issue,” and as we cannot reconcile the
two, except by reading “issue” in its secondary mean-
ing as equivalent to children, thal must be done.

As to the word “ issue ” we find it laid down in the
authorities over and over again that it is a flexible
word which will yield its primary meaning more
readily than “ heirs of the body.” As Alderson B. puts
it in Lees v. Mosley (1) :

But the authorities clearly show that whatever be the primd facie
meaning of the word “issue” it will yield to the intention of the
testator to be collected from the will, and that it requires a less-demon-

strative context to show such intention than the technical expression
¢ heirs of the body »” would do.

We have already seen that even the words “ heirs of
the body” themselves will have to give way if there
1s a change in the course of descent.

Then can it be doubted that when we have this
word of fluctuating meaning “issue” coupled with the
unyielding words “ to be held in fee simple” that the
latter are to prevail over the former, and that we must
refuse either to strike out the words “+to hold in fee
simple ”’ or, in defiance of the testator’s expressed in-
tention, to alter his will by reading them as meaning

(1) 1Y. & C (Ex.) 589.
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something entirely different, namely, “to hold in fee
tail.” I think there can be no doubt but that we must
give effect to the manifest intention of the testator
The question is whether he meant the issue of his son
to take in fee simple, and in so many words he said
that he did. Would it be anything short of setting
aside the will were we on technical grounds to hold
that “fee simple ” did not mean °‘fee simple,” or to
reject it as altogether meaningless ?

Three modern cases of the highest authority, Abbott
v. Middleton (1), Grey v. Pearson (2), and Roddy v.
Fitzgerald (8), have now settled the general rule of
construction to be that every word which the testator
has used is to be given effect to and nothing is to be
rejected if it is in any way possible to reconcile and
give a consistent meaning to the terms in which the
testator has expressed himself.

I have not adverted particularly to the sixth clause,
but I may say generally that so far from detracting
from the construction before indicated that part of the
will greatly strengthens it.

The judgment of the Court of Appeal was entirely
right and must be affirmed and the appeal dismissed
with costs.

TASCHEREAU J.—I am of the same opinion

GwyYNNE J.—I cannot entertain a doubt upon read-
ing the second, third and sixth clauses of the testator
Andrew Hamilton’s will, that the testator, by the terms
“to hold in fee simple,” as used in the second and third
clauses, and the expression “shall at once take the
fee simple of the devise mentioned in the second and
third clauses,” as used in the sixth clause, meant to

(1) 7 H. L. Cas. 68. (2) 6 H. L. Cas, 61,
(3) 6 H. L. Cas. 823.
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1895  devise exactly what the words express, namely, an
Kive estate in fee simple and not a fee tail, and there is no
Evz'n . rule ot law which can override a testator’s intention
—— _ plainly expressed. The estate devised to the testator’s
GW’E J. son James, to which alone the question submitted in
the case relates, is an estate for life only and the appeal

must be dismissed with costs.

SEpcewick and KinNe JJ. concurred.
Appeal dismissed with costs.

Solicitors for the appellants: Teetzel, Harrison &
McBrayne.

Solicitors for the respondent : Nesbitt & Gould.
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DANIEL SCOTTEN (PLAINTIFF) ......... RESPONDENT. ——

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Construction of deed—Conveyance of land-—Uncertain description—Euvi-
dence of intention—Verba fortius accipiuntur contra proferentem—
Application of —Patent ambiguity.

A grant of land bounded by the bank of a navigable river, or an inter-
_national waterway, does not extend ad medium filae as in the case
of a non-navigable river.

If in a conveyance of land the description is not certain enough to
identify the locus it is to be construed according to the langunage
of the instrument, though it may result in the grantor assuming
to convey more than his title warranted.

The intention of the parties to a déed is paramount and must govern
regardless of consequences. Res magis valeat guam pereat is only
a rule to aid in arriving at the infention and does not authorize
the court to override it. ,

A general description of land as being part of a specified lot must give
way to a particular description by boundaries and, if necessary,
the general description will be rejected as falsa demonstratio.’

‘Where there is an ambiguity on the face of a deed incapable of being
‘explained by extrinsic evidence the maxim werba jforfius acci-
pruntur contra proferentem capnot be applied in favour of either
party.

‘Where a description is such that the point of commencement cannot
be ascertained it cannot be determined at the election of the
grantee,

APPEAL from a decision of the Court of Appeal for
Ontario (1), reversing the judgment of the Divisional
Court in favour of the plaintiff.

The action in this casé is for possession of land the title
to which depended upon the construction of a convey-

Presext :—Sir Henry Strong C.J., and Tascherean, Gwynne, Sedge-
wick and King JJ.

(1) 21 Ont. App. R. 569.
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ance in which the description was mentioned and the
point of commencement difficult to ascertain. The
Queen’s Bench Divisional Court construed it in favour
of the defendant, and the Court of Appeal in favour of
the plaintiff. The conveyance and all material facts
are set out in the judgments published herewith.

Armour Q.C. for the appellant. The ambiguity in
the description being patent no evidence was admis-
sible to explain it. Baird v. Fortune (1); Meres v.
Ancell (2) ; Colpoys v. Colpoys (8).

Evidence of surrounding circumstances may be given
but only to enable the court to construe the instrument
in a manner consistent with its words. Attorney
General v. Drummond (4).

Evidence of title to what was purported to be con-
veyed cannot be received in order to affect the inter-
pretation. Hickey v. Stover (5); Summers v. Summers
(6).

A part of the description cannot be rejected as falsa
demonstratio unless what is left makes the description
adequate and sufficient. Morrell v. Fisher () ; Gsodtitle

" v. Southern (8); Day v. Trigg (9).

MecCarthy Q.C. and Nesbitt for the respondent. Every
shift will be resorted to sooner than to hold the gift
void for uncertainty. Doe d. Winter v. Perrait (10).

As to the rule of construction see Elphinstone on
Interpretation of Deeds (11); Wigram on Extrinsic

Evidence (12).

Tue CHIEF JUSTICE.—It is not necessary to state at
length the evidence or the several deeds constituting

(1) 4 Macq. H. L. Cas. 149. (6) 5 0. R. 110,
(2) 3 Wils. 275. (7) 4 Ex. 591.

(3) Jac. 455. (8) 1 M. & S. 299.
(4) 1 Dr. & War. 367; 2 H. L. (9) 1 P. Wm. 286.
Cas. 837. (10) 6 M. & G. 362.

(5) 11 O. R. 106. (11) Pp. 157-9.

(12) Prop. 5.
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the titles of the parties respectively ; they all sufficiently
appear in the judgments delivered in the Queen’s
Bench and the Court of Appeal.

The title of the respondent, who was the plaintiff in
the action, depends altogether on the construction to
be placed on the deed of the 18th of January, 1883,
whereby Laurent Bondy purported to convey to Charles
W. Gauthier, the respondent’s predecessor in title, a
piece of land described as follows :(—

All and singular that certain parcel or tract of land and premises
situate, lying and being in -the Township of Sandwich West, in the
County of Essex, in the Province of Ontario, being composed of a
part of lot forty-three (43) in the first concession of the said Town-
ship of Sandwich West, described as follows :—

Commencing in the southerly limit of said lot forty-three, at a dis-
tance of twenty feet from the water’s edge of the Detroit River, thence
northerly parallel to the water’s edge two hundred and eight feet,
thence westerly parallel to the said southerly limit six hundred feet
more orless to the channel bank of the Detroit River, thence southerly
following the channel bank two hundred and eight feet, thence east-
erly six hundred feet more or less to the place of beginning, together
with the fishery privileges appurtenant to the premises hereby conveyed.

The patent from the Crown granting lot 43, Petite
Cote, to Joseph Puget in fee, dated the 26th of October,
1798, was put in evidence and by it lot 43 is described
as a piece of land containing about 118 acres the side
lines of which run back from the Detroit River in a
course south 73 degrees east.

The respondent’s contention was that the point of
commencement was twenty feet east (or land wards)
from the water’s edge; that this was necessarily 50,
inasmuch as the water’s edge was itself, according to

the description in the patent, the western boundary of -

lot 48; that consequently by the deed of the 13th of
January, 1883, a piece of land twenty feet in width
from east to west and two hundred and eight feet from
south to uorth passed.
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On the other hand the appellant insists that the
point of commencement cannot be ascertained ; that it
is uncertain whether it is at twenty feet to the east or
at twenty feet to the west of the water’s edge ; and that
therefore there is no sufficient description and nothing
passed under this conveyance of the 13th of January,
1883. ’

The Queen’s Bench Division adopted the latter view.
The Court of Appeal in a unanimous judgment reached
the contrary conclusion.

There can be no doubt that situate as this lot 48 is,
on a large navigable river, an international waterway,
the water’s edge forms the western boundary. A grant
of land bounded by the banks or edges of such streams
does not extend to the middle thread as is the case
where lands described as so limited lying on the banks
of non-navigable rivers are granted (1). Therefore lot
48 is in truth and legally a piece of land bounded on
the south and north by the side lines mentioned in the
patent, on the west by the bank of the river, and on
the east by the second concession. From thisthe Court
of Appeal concluded that a point in the southerly limit
of lot 43 at twenty feet from the water’s edge must
necessarily be to the east of the river.

I quite accede to the principle so strongly stated in
Doe d. Winter v. Perrat (2), cited in the respondent’s
factum, “ that every shift will be resorted to sooner than
hold the gift void for uncertainty.” This however
does not anthorize a mode of construction which would
be directly opposite to the intention of the parties as
apparent from intrinsic evidence contained in the
instrument itself. Further it matters nothing in a
case of this kind whether the grantor had or had not
title to all he assumed to convey ; we are to construe

(1.) Dickson v. Snetsinger 23 U. 22 U. C.C. P. 17.
C.C.P. 235. Kairns v. Turville (2) 6 M. & G, 362.
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the description according to the language of the instru-
ment abstracted from all considerations as to title. I
am not disposed to accede to all the propositions of the
learned counsel for the appellant as to the admission of
extrinsic evidence on a question of construction. I
,thinksome of these propositions as to the admissibility of
evidence of surrounding circumstances were too broad.
I do agree, however, that it is quite competent for the
appellant to show if he can from the terms of the deed
itself that it did not comprise the land the respondent
claims. The maxim res magis valeat guam pereat is only
a rule authorizing a certain presumption to be made in
arriving at what must govern in all cases of construc-
tion, namely, the intention of the parties, and if that
intention is clear it is not to be arbitrarily overborne
by any presumption. Taking therefore this description
in the deed of 1888, the description in the patent and
the evidence as to the local situation and surroundings
of the property in dispute, I ask myself: Can I on this

say that the point of commencement is established ? If

we are to consider the reference to lot 43 in this deed
as meaning absolutely the piece of land so described in
the patent to the exclusion of any other meaning then

the reasoning of the learned judges of the Court of

Appeal is unanswerable. But must we necessarily
attribute to the parties such an intention 2 Is it not
open to them to show that by the description of lot 43.
they meant a lot of land, including land covered with
water, of much greater extent than the lot 43 of the
patent ? Provided they can do this by sufficient evi-
dence, and if such a meaning and intention appears

from intrinsic evidence, that is from the deed itself

without going out of its four corners, must not the
meaning, which it thus appears the parties have
themselves attached to the language in which they
have expressed themselves, prevéil?

87%
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- An interpretation clause is no doubt very unusual
in the practice of conveyancing, though in some very
modern deeds of great intricacy such provisions are
sometimes to be found, but for the sake of illustration
let us suppose that there had been in this deed of the
18th of January, 1883, a clause expressly declaring that
by lot 48 was meant not merely a parcel of land limited
according to the description of the patent, but a lot the
area of which was comprised in the mnorthern and
southern boundaries of the patented lot produced to a
westerly boundary formed by the middle thread or by
the channel bank of the river. Surely this might have
been done, and if so, could it be said in that case where
the point of commencement in this description was to
be found ? And if it would have been competent to
the parties to have done this expressly in the formal
way I have mentioned, can they not do the same thing
in less formal terms, provided they do it clearly and
without ambiguity ? Then, doesit not appear from the

" description before us that this has been done ? I think

that it does clearly so appear. Let us follow the des-
cription: It commences on the southerly limit of lot
43 at a distance of twenty feet from the water’s edge,
thence it runs parallel to the water’s edge two hun-
dred and eight feet. So far there is nothing to show
that the land referred to as lot 43 was not that des-
cribed in the patent, but then the next course and dis-
tance is “ westerly parallel to the said southerly limit
six hundred feet more or less to the channel bank of
the Detroit River.”

What is this but saying, almost in so many words,
that the southerly and as a consequence the northerly
limit of the parcel of land which the parties to the deed
were dealing with and describing as lot 48, extended
six hundred feet more or less to the bank of the deep
water channel of the river? The words “southerly



VOL. XXIV.] SUPREME COURT OF CANADA.

limit " refer of course to the southerly limit previously
mentioned in the beginning of the description as “ the
southerly limit of said lot 43.” Therefore this is equiva-
lent to a declaration on the face of the deed that lot 43
extended westerly at least to the channel bank. The
intention of the parties was that it should be so con-
sidered for the purposes of the deed, the description in
which must consequently be governed by the intention
thus expressed. In the face of this to force upon the
parties a description of lot 43 according to a strict legal
definition of its boundaries is, it seems to me, and I say
it with all possible respect, to vary the terms of the
instrument which they have deliberately entered into.
I cannot see that there is anything in this way of
putting the case obnoxious to the rule res magis valeat
quam pereat, which is only a rule to aid in arriving at
the intention and does not in any case authorize the
court to overrule the intention which is paramount and
must govern whatever may be the consequence.

It is probable that the parties were under a mistaken
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impression as to the law and supposed that the same

rule which applied to grants of land in non-navigable
waters were applicable to this land, That, however,
is a matter of no moment. I have not referred to the
parol evidence of extrinsic facts, as .a good deal of it,
however conclusive in an action for rectification, seems
to me to be strictly inadmissible in aid of the construc-
tion of the deed. If there had been an ascertained
point of commencement by designating it as at twenty
feet to the west of the water’s edge, I think there can
be no doubt that the whole land as described would
have passed although lot 43 did not in fact extend
westerly beyond the water's edge. If the description
had thus commenced west of the water's edge the
words “ in the southerly limit of lot 43” would  have
been construed to mean the southerly limit of lot 43
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produced westward. In that case the general descrip-
tion as part of lot 43 would have had to give way fo
the particular description by boundaries. Thisisshown
by the opinion of Willes J. in the case of Rorke v.
Errington {1). The only difference between that case
and the case I have just hypothetically put would
be that in the latter the description would be on the
face of the deed, whilst in the case quoted it was des-
cribed by reference to aplan. The words to be rejected
as falsa demonstratio would then be “part of lot 43.”
It follows from this that we cannot allow the general
and uncertain words of description “ part of lot 48"
to control the rest of the description in the deed
actually before us, and reject the specific description
by boundaries as immaterial.

In what part, therefore, of this southern boundary
described by the parties in their deed as extending
westerly of the water’s edge, at least to the navigable
channel of the river, a distance of some 600 feet, are
we to place the point of commencement ? It is impos-
sible to tell.

This, therefore, is the case of a patent ambiguity, that
is, an ambiguity apparent on the face of the deed itself,
and theérefore one which is incapable of being ex-
plained by extrinsic evidence even if any such evidence
had been given or tendered. Then there being an
ambiguity patent on the face of the deed I do not see
that we can apply the maxim verba fortius accipiuntur
contra proferentem in favour of the respondent. In the
first place if it could be applied here it might be
applied in every case and there would be no such
thing as a patent ambiguity, but we know this is not
so. However that rule of interpretation may be
applied to determine the meaning of particular words
or expressions I can find no instance of its being

(1) 7 H. L. Cas. 617.
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used to determine the meaning of the parties where
the words in which they have expressed them-
selves have left that meaning in equilibrio as to the
subject matter of a conveyance. In short the deed
must be construed according to the intention of the
parties, and judging from the language they have used
‘they have left the point in dispute undetermined, and
the court cannot on any arbitrary principle determine
it one way rather than another (1).

In Taylor v. The Corporation of St. Helens (2), Jessel
M. R. says of this rule:—

Ido not see how, according to the established rules of construction
as settled by the House of Lords in the well known case of Grey v.
Pearson (8), followed by Roddy v. Fitzgerald (4), and Abbott v. Middle-
ton (5), that maxim can be considered as having any force at the
present day. The ruleis to find out the meaning of the instrument
according to the ordinary and proper rules of construction. If we
can thus find out its meaning we do not want the maxim. If, on the
other hand, we cannot find out its meaning, then the instrument ifs void
for uncertainty, and in that case it may be said that the instrument is
construed in favour of the grantor, for the grant is annulled.

Then can it be said that this is the case of an uncer-
tainty of description to be determined by the election
of the grantee ?

This principle is applied to determine the ambiguity
where a description applies equally to different
subjects, as where there is a grant of 10 acres of
land parv of lot A, or a grant of one of the grantor's four
horses. In such a casethe grantor is presumed to leave
the selection to the choice of the grantee. But this is
not the case here ; the question is, whether a larger or
a smaller piece of land was intended to be conveyed.
The grantor meant either the one or the other, which,
he has, it is true, left uncertain, and it would be to do
violence to his intention if we were to hold that the

(1) 6 ch. D. 270. (3) 6 H. L. Cas. 61

(2) 6 Ch. D. 270. (4) 6 H. L. Cas. 823.

(5) 7 H. L. Cas. 78.
25
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grantee should have a right of election. The doctrine
has no application to a case like that now before us,
where it is manifest that the grantor intended, not that
there should be one or the other of two alternative
points of commencement either of which the grantee
might adopt, but one point only, though that has not
been properly ascertained. Further, if such a right to
elect did exist it must be considered as having been
determined by Gauthier, under whom the respondent
claims, when he allowed Barthel to build a house on
the twenty feet strip now in question and otherwise to
treat it as his own property.

The appeal must be allowed with costs and the
judgment of the Queen’s Bench Division restored.

TASCHEREAU and SEDGEWICK JJ. concurred in the
judgment of the Chief Justice.

GwyYNNE J.—This action was brought to recover
possession of a piece of land which is the front part of
three acres of land of which the defendant has been in
actual undisputed possession from May, 1884, to Janu-
ary, 1893, under parol leases from year to year made to
him by one Laurent Bondy at a yearly rent and from
the 8rd January, 1893, under a deed of bargain and sale
whereby the said Laurent Bondy, in consideration of
the sum of $2,600 paid to him by the defendant, con-
veyed the said three acres to the defendant, his heirs
and assigne, and thereby covenanted for good title as
against his own acts. A piece of this land the plaintiff
now claims, under the description, in his statement of
claim, of a certain parcel or tract of land being com-
posed of a part of lot numbered forty-three in the first
concession of the township of Sandwich West—

commencing on the southerly limit of said lot forty-three at the dis-
tance of twenty feet easterly from the water’s edge of the Detroit
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River; thence running northerly parallel to the water’s edge up s{soym 1895
and twenty feet distant easterly therefrom two hundred and eight feei; B.;;;;EL

thence westerly parallel to said southerly limit of lot forty-three

v

twenty feet to the water’s edge aforesaid; thence southerly following SCOTTEN.

the water’s edge of the said river down siream to the said southerly
limit of lot forty-three two hundred and eight feet ; thence easterly
along the said southerly limit of lot forty-three to the place of begin-
ning, '

It is admitted that the piece of land so claimed by
the plaintiff is within the limits of the three acres as
described in the deed executed by Laurent Bondy in
favour of the defendant in January, 1898, but the plain-
tiff claims title under a prior deed of bargain and sale
bearing date the thirteenth day of January, 1888, exe-
cuted by the same Laurent Bondy, whereby he, in con-
sideration of the sum of three hundred dollars, conveyed
to one Charles W. Gauthier, his heirs and assigns, the
land therein described, the description of which, as the
plaintiff contends, includes the piece ofland for which
this action is brought. That the plaintiff is seized of
whatever title Gauthier acquired in the land covered
by the description contained in that deed is not dis-
puted, and as the plaintiff and defendant both claim
title under the same grantor, the sole question in issue
between the parties to this action is, whether or not
the description in the prior deed from Bondy to Gauthier
does include within its limits that portion of the three
acres of which the defendant still is and has been so
as aforesaid in possession by title under Bondy, for
which this action is brought.

The whole onus of this issue is cast upon the plain-
tiff, and the solution of it depends solely upon the con-
struction of the words used in the deed, read of course
in the light of the surrounding circumstances, and if
the words used leave the matter in doubt the plaintiff
must fail. Now the description in the deed from Bondy
to Gauthier of the land thereby intended to be con-

weyed is as follows :—
25%

wynne J,
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1895 That cerfain parcel or tract of land being composed of a part of lot
AT L forty-three in the first concession of the township of Sandwich West
2. described us follows :—Commencing in the southerly limit of the
ScorreN. said lot forty-three from the water’s edge of the Detroit River, thence
northerly parallel to the water’s edge two hundred and eight feet,
thence westerly parallel to the said southerly limit six hundred feet
more or less to the channel bank of the Detroit River, thence southerly
following the channel bank two hundred and eight feet, thence easterly
six hundred feet more or less to the place of beginning, together with
the fishery privileges appurtenant to the premises hereby conveyed.

Gwynne J.

It is here to be observed, that this description varies,
in that which is the crucial point of this case, from the
description of the piece of land for which this action is
brought as described in the plaintiff’s statement of
claim, in this, namely, that the point of commencement
in the latter is stated to be in the southerly limit of lot
forty-three at the distance of twenty feet *easterly”
from the water's edge, whereas in the deed to Ganthier
the word “ easterly” does not appear; and the sole ques-
tion in the case isreduced to this: Does it sufficiently
appear upon the face of the deed itself, construed in the
light of the surrounding circumstances, that the deed to
Grauthier (the word ¢ easterly ” not being used therein)
must be construed precisely as if it had been? And this
having been the sole issue in the case, I must say that I
think a vast deal of matter was inquired into at the
trial which was not at all relevant to that issue, or
admissible as evidence in the case.

Now at the time of the purchase by Gauthier of the
land described in the deed from Bondy to him he was
engaged in the pursuit of his calling as a fisherman
upon a very extensive tract of land covered with the
waters of the Detroit River, which, asI think sufficiently
appears, was commonly understood in the neighbour-
hood to be composed of part of lot 42, the mortherly
part of lot 48, lots 44 and 45 in the first concession of
the township of Sandwich West. These lands covered
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with the waters of the river wpon which G-authier was 1695
pursuing his calling as a fisherman extended out to Bammmers
what was called the channel bank of the River Detroit, SGO:'TEN.
the side of which nearest to the Canada shore was ——

deemed to be at the distance of 600 feet or thereabouts Gwy_r_mf 7.
from the water's edge of the river on the Canada shore.
The parcels were separated from each other by the
strip of 208 feet in width of the land covered with the
waters of the river which is described in the deed from
Bondy to Gauthier. The piece of the lot 42, or com-
monly known as such, Gauthier held under title from
one Joly, and by an indenture dated the 18th February,
1889, he conveyed it, together with the piece of land as
described in the deed from Bondy to him, for the con-
sideration of three hundred dollars, to one Reeves (who
was a man who pursued, like himself, the calling of
a fisherman) by the following description :

All and singular that certain parcel or tract of land and premises
situate in the township of Sandwich West, composed-of all that portion
of lot number forty-two in the first concession of the said township
which lies between the beach and the channel bank of the Detroit
River, with the privilege of using the beach for the purpose of fishing
and also of erecting thereon a fishing shanty reel and windlass sufficient
for the purpose of catching fish, and also the right to land at all times
upon the said beach for the purposes aforesaid.

These were the rights and privileges enjoyed by
Grauthier upon the said described piece ofland covered
with water on the said lot 42 at the time of his purchas-
ing the piece described in the deed from Bondy to him.
Upon the land covered with water as above described
he had at the same time a portion enclosed and used
by him as a fish-pond for keeping therein fish caught
by him in the river. The boundary line of this pond
extended in places over the northern limit of the said
piece called part of lot 42, which constituted the
southern boundary line of the adjoining lot commonly
known as 43. He had also upon the beach of the said
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1895  Jot 42 a windlass for drawing his fishing seines, and
Barrmgr upon the beach of thelots 44 and 45 he had windlasses
Soomegy, Used for the like purpose. Now these are surrounding

—— _ circumstances proper to be taken into consideration
Gwy_’fl_e I for the purpose of construing the description of the
piece of land intended tfo be conveyed by deed from
Bondy to Grauthier, and they appear to indicate very
plainly that Grauthier’s object in purchasing that piece
-and the fishing privileges thereby purported to be
granted was to acquire as fishing ground the land
.covered with the waters of the river of which Bondy
claimed to be and was believed to be seized, which lay
between those portions of the land covered with the
waters of the river upon which Gauthier was pursuing
his calling as a fisherman which lay to the north, and
that which lay to the south of the piece described in
the deed from Bondy. That such was Grauthier’s object,
and that he required no part of the beach adjoining
the piece of land covered with the waters of the river
purchased from Bondy for his fishing purposes or for
any purpose, and that his sole object was to acquire
land covered with the waters of the river, is confirmed
by the fact that while he pursued his calling as a fisher-
man upon the said piece covered with water until 1889,
when he sold to Reeves as aforesaid, he never used or
asserted any right whatever to use the piece which
the plaintiff now claims to have in fact been the only
piece which at all passed by the deed. In fact neither
Gauthier or Reeves or any one ever made any claim to
this piece until the plaintiff, who is not a fisherman as
Gauthier was, but who describes himself as being a
real estate owner and manufacturer residing in the
city of Detroit, purchased from Reeves, not by the de-
scription used in the deed from Bondy to Gauthier, but
with the word “ easterly ”’ added as above shown, his
object not being to use the land for the purpose for
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which Gauthier bought it, but to insist that no land 189
covered with water passed by the deed and that what did Bazrzer
pass was the piece for which this action was brought, g COT”;EN_
and which the plaintiff desires to use for a drive ~—
to unite lands which he owns above and below the walie T
piece in dispute. The plaintiff’s title, however, must
depend upon the construction of the description in the

deed from Bondy to Gauthier, read in the light of the
circumstances surrounding Gauthier’s purchase, and

these circumstances, as already pointed out, show, I

think, very clearly, that Gauthier’s object and intent

was simply to purchase land covered with the waters

of the river and the fishing privileges thereto, or sup-

posed to be thereto attached, and that he had no
occasion for, and did not contemplate purchasing, the

piece of land for which this action is brought. By the

line which is spoken of in the deed as the southern

limit of lot 43 is plainly, I think, meant a line in the

river extending from the shore to the channel bank of

the river, which both parties believed to be the northern

limit of the land covered with the waters of the river in
which Gauthier’s fish-pond was situate, and which was
deemed part of lot 42, and the southern limit of the

land covered with the waters of the river which
Gauthier was purchasing from Bondy and which both
parties understood to be part of lot 48. Now the sur-
rounding circumstances important to be considered as
regards Bondy are, that while the piece of land which

is the subject of this action was never used or claimed

by Gauthier or by Reeves under him it was always,
eversince the execution of the deed to Gauthier, claimed

and used by Bondy and the defendant, or his tenant,

until the sale in fee simple by Bondy to the defendant

in January, 1893, and indeed that piece wasinvaluable

to Bondy as constituting his water frontage by which

he had access to the river ; without it, to say the least,
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his remaining land there would have been very much
depreciated in value. Then again the reservation from
his grant to Gauthier of ten feet outinto the river from
the water’s edge, upon which Gauthier should have no
right so as to prejudice Bondy’s approach to the land
by water, was a maiter no doubt of such great
value to Bondy as to make it difficult, if not im-
possible, to conceive that he could have intended
to include the piece of land for which this action
is brought in the description of the land sold to
Gauthier for $300. Bondy’s dealing with the piece as
his own in presence of Gauthier ever since the execu-
tion of the deed to Gauthier, coupled with the fact
that Grauthier never used or claimed any right to use
that piece as part of his purchase, indicates I think very
clearly, that neither did Bondy intend to sell or Gauthier
to purchase the piece for which this action is brought ;
and there is nothing in the deed so clearly expressed
as to override their intentions,—indeed nothing so ex-
pressed as to be inconsistent with these intentions. In
view then of the surrounding circumstances the true
construction to be put upon the deed, I think, is that
the point of commencement mentioned in the deed is
in the waters of the river and not to the east of the
water’s edge ; not being to the east of the water’s edge
the only alternative is that it must either be to the
west, or so undetermined that the plaintiff must fail.

For these reasons I am of opinion that the very able
argument addressed to us by the learned counsel for
the appellant must prevail and that the appeal must be
allowed with costs and the judgment of the learned
trial judge and the Divisional Court of Queen’s Bench
restored.

Kina J—I agree with the learned judges of the
Court of Appeal and with their reasons. The point of
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commencement is a point in the southerly limit of lot
-48 in the first concession of the township of Sandwich
upon the Detroit River, and extending back from it in
an easterly direction. There is no other evidence of
any other lot that would fill the terms of this designa-
tion. A point in its southerly limits at a distance of
twenty feet from the water’s edge of the Detroit River
is an ascertainable point. From this as ustarting point
the different courses mentioned in the deed may be
followed, first by going northerly parallel to the water’s
edge two hundred and eight feet; then by going
westerly parallel to the said southerly limit six hun-
dred feet more or less to the channel bank of the Detroit
River; then by going southerly following the channel
bank two hundred and eight feet ; and thence easterly
six hundred feet more or less to the place of beginning.
It is true that the second course, viz., the western
course, is described as being parallel to the southerly
limit of lot 43 in which the point of beginning is found,
and it is true that the southerly limit so referred to
does not extend as far west as does the second course
s0 described, but lines may be parallel to each other
although they may not be opposite to each other on a
right angle. Here, for probably twenty feet at least,
they might be directly opposite to each other, but
whether so or not the two lines may very well be
parallel. This, then, gives us a consistent piece of
ground which can readily be plotted from the deed.
The only thing appearing to make against it is, that in
the first part of the description the parcel conveyed is
described as being * composed of a part of lot 48 in the
first concession ” etc., whereas in the respondent’s view,
the lot conveyed is composed in part of a part of lot 43.
This variance is not a very serious one, but, if material,
I think that these words of reference may be rejected.
First, as being general and opposed to the particular
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1895  description, and in the next place because, if not

BARTHEL rejected as misdescription, the whole deed fails by
SCO’;'T o, TEason of uncertainty; for if these words are to be re-

—— tained and are to be allowed to impose a non-natural
Kﬁ'}' meaning upon the words that follow, we have a patent
ambiguity by reason of the manifest uncertainty as
to whether the twenty feet from the water’s edge of
the Detroit River are to be measured landward or
otherwise. This consequence ought, if possible, to be
avoided. Res magis valeat quam pereat, The maxim,
of course, may not be used to force a conclusion con-
trary to the clear meaning of language, but that is
not this case. It further seems to me that the only
known or ascertainable southerly limit of a lot 43 is
the southerly limit of the lot 48 which we know as

duly patented.
For these reasons I think the appeal should be dis.

missed.

Appeal allowed with costs.
Solicitors for the appellant : Clarke, Bartlet & Bartlet.
Solicitors for the respondent : Fleming, Wigle & Rodd.
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ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Lease for lives—Renewal—Insertion of new life—Evidence of insertion—
Counterpart of lease—Custody of —Duration of lifo— Presumption.

By indenture made in 1805 F. demised certain premises to C. to hold for
the lives of the lessee, his brother and his wife “ and renewable for-
ever.” The lessee covenanted that on the fall otany of said lives
he would, within twelve months, insert a new life and pay a
renewal fine, otherwise the right of renewal of the life fallen shonld
be forfeited, and if any question should arise it would be incum-
bent on the one interested in the premises to prove the personon
whose death the term was made terminable to be alive, or in
default such person would be presumed to be dead. In 1884 a
purchaser from the assignees of the reversion entered into posses-
sion, and in 1890 an action was brought by persons claiming
through the lessee fo recover possession and for an account of
mesne profits. On the trial a counterpart of the lease, found
among the papers of the devisee of the lessor, was received in
evidence, upon which was an endorsement dated in 1852, and signed
by such devisee, by which a new life was inserted in place of one
of the original lives and receipt of the renewal fine was acknowl-
edged.

Held, affivming the decision of the Supreme Court of Nova Scotia,
that the words “renewable for ever * in the habendum, taken in
conjunction with the lessee’s covenant to pay a fine for inserting
a new life in place of any that should fall, conferred a right to
renewal in perpetuity notwithstanding there was no covenant by
the lessor so to renew ; that the endorsement was an operative
instrument, though found in possession of the owner of the
reversion, or at all events it was an admission by their pre-
decessor in title binding on defendants and entitled plaintiffs
to a renewal for a new life so inserted, but the right to further

PresENT :—Sir Henry Strong C.J., and Taschereau, Gwynne, Sedge-
wick and King JJ.
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renewal was gone, exact compliance with the requirements of the
lease in the payment of the fines being essential and the evidence
having shown that the original lessee was dead, and the proper
assumption being that his brother, the third life, who was a
married man in 1805, was also dead in 1884, even if the lease itself
had not provided that death would be presumed in default of
proof to the contrary.

Held, per Gwynne J. dissenting, that the ferm granted was for the
joint lives of the three persons named and ceased upon the falling
of any one life without renewal as provided ; and the fines not
having been paid on the death of the lossee and his brother there
was a forfeiture which entitled defendants to enter.

The person in possession pleaded that he was a purchaser for value
without notice and entitled to the benefit of the Registry Act R.
8. N. 8. 5th Ser. ch. 84.

Held, that the memorandum endorsed on the lease was not a deed
within see, 18 of the Act, nor a lease within sec. 25; that if a
speculative purchaser, having just such an estate as his conveyance
gave him, the person in possession would not be *within the pro-
tection of the Act ; and that there was sufficient evidence of notice.

Semble, that section 25 of the Nova Scotia Act R. 8. N. 8. 5th Ser.
c. 84 applies only to leases for years.

APPEAL from a decision of the Supreme Court of
Nova Scotia (1), varying the judgment in favour of the
plaintiffs at the trial.

The facts are fully set out in the judgment of the
Chief Justice.

Ross Q.C. for the appellants.
Borden Q.C. for the respondents.

THE CHIEF JUSTICE.—This is an appeal from a judg-
ment of the Supreme Court of Nova Scotia sitting in
banc which varied the judgment of Mr Justice Ritchie,
who tried the action without a jury. The judgment
which prevailed in appeal was that of Mr. Justice
Henry and was concurred in by Mr. Justice Weatherbe,
who, however, was of opinion that the judgment of the
learned judge at the trial was right, but assented to the

(1) 26 N. S. Rep. 410.
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judgment of Mr. Justice Henry, as otherwise there
would have been no judgment, thelearned Chief Justice
being of opinion that the action wholly failed and
should be dismissed.

On the 16th of June, 1805, John Fraser, by indenture
bearing that date, made between himself of the one
part and one Preserved Coffil of the other part, granted
and demised to Preserved Coffil the premises in ques-
tion in this cause to have and to hold the same unto—
the said Preserved Coffil, his executors, administrators and assigns,
from the day of the date hereof for and during the natural lives of
him, the said Preserved Coffil, Patrick Coffil, brother of the said Pres-
erved Coffil, and Elizabeth Coffil, wife of the said Preserved Coffil, and
renewable for ever.

This lease was expressed to be made in consideration
of the yearly rents and covenants thereinafter reserved
and contained. These covenants were to pay annually,
on the first day of May, the sum of four pounds ten
shillings, Nova Scotia currency. The lease also con-
tained a clause entitling the lessor to re-enter and avoid
the lease in case the rent should be in arrear for thirty
days and no sufficient distress should be found on the
premises, or *‘in case of failure on the part of the said
Preserved Coffil, his executors, administrators or assigns
in performing the covenants and agreements herein
contained.” Then followed covenants on the part of the
lessee to pay the rent, to make certain improvements
and repairs and to pay taxes. Next there was the clause
upon which the decision of the case principally de-
pends, which is as follows :—

And also shall and will at the fall of every life mentioned in this
indenture, pay to him the said John Fraser, hisheirs, executors, admin-
istrators or assigns, the sum of four pounds for inserting a new life in
the place of the oneso fallen, and if suchnew life be not inserted and
the sum of four pounds so paid within twelve months after the fall of
each life, the said Preserved Coffil, his executors, administrators or
assigns shall forfeit and lose their rights of renewal of such life so
fallen, anything herein to the contrary notwithstanding, provided
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always that when and as often as any question shall arise whether the
person on whose death the term hereby granted is made determinable,
it shall be incumbent on the person interested in the premises, by and
under the demise, to prove such person to be living, or in default the
person about whom such question shall arise shall be taken to be dead.

The lease also contained a covenant by the lessor for
quiet enjoyment, and a penalty of one hundred pounds
for the performance of the covenants was mutually
stipulated for. The testatum clause was in these
words :—

In witness whereof the sald parties have hereunto interchangeably
set their hands and seals.

This lease and the estate created by it was assigned
by the lessee to one David Dill, and through certain
mesne assignments it became, on or about the first of
March, 1850, vested in Edward McLatchy, the father of
the respondents other than Margaret Pernette. Edward
McLatchy, by his will, devised the premises in question
to his widow Eleanor Maria McLatchy, for life, with
remainder to the respondents, other than Margaret
Pernette. The widow died before this action was
brought. The reversion became, upon the death ofthe
lessor, vested in Elizabeth Fraser, his widow, and upon
her death in the appellants, other than William B.
Shaw. The appellant William B. Shaw claims as a
purchaser from the other appellants,

The yearly rent was paid up to the first of May, 1884.
In June, 1884, William B. Shaw, claiming as before
mentioned took possession of the premises. From the
date of the lease until the time Shaw took pbssession
the possession was continuously in the parties from
time to time claiming under the lease. In October, 1890,
the present action was brought to recover possession

and for an account of mesne profits, and the respondents

also claimed a declaration that James Shand, junior,
now James Shand, was inserted in the said lease as a
new life in place of the life of Elizabeth Coffil, which
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had fallen, and that the said lease was renewed for the
life of James Shand, junior, now James Shand, or in
the alternative that the appellants be ordered, decreed
and adjudged to insert the said James Shand as a new
life in said lease in the place of the life of Elizabeth
Ooffil, which had fallen, or to execute to the respondents
a lease of the land and premises upon the terms and
conditions contained in the lease for life of James
Shand, renewable forever by the insertion of new lives
as in the lease provided. The appellants by their
defence deny the principal allegations of the respon-
dent’s statement of claim and in substance insist that
there never had been any renewal of the lease; that all
the original lives had dropped, and that the estate of
the lessee had ceased and come to an end before the
possession was taken as before mentioned. The defen-
dant William B. Shaw pleaded the Nova Scotia Regis-
try Act and also that he was a purchaser for valuable
consideration without notice. In their reply the re-
spondents, besides joining issue upon the defence, insist
upon a waiver of any forfeitures by receipt of rent, and
allege that the defendant William B. Shaw had notice.

The action came on for trial before Mr. Justice
Ritchie without a jury. At the trial evidence was
given that Patrick Coffil was dead, and it was proved
that Preserved Coffil had left the province many years
before and gone to live in the State of Maine, and that
the witness (Edward McLatchy) had heard he was
dead. A document purporting to be the original lease
or a counterpart thereof was produced which had been
found amongst the papers of Elizabeth Fraser the
widow of the lessor. Upon this document was the
following endorsement : —

Elizabeth Coffil, the wife of Preserved Coffil within named, having

died and Edward McLatchy, of Windsor, assignee of the within estate,
having paid to me thesum of four pounds, I do hereby, at his request
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1895  and in consideration of the said payment and in order fully to carry
~~~  out aud effectuate the conditions and covenants to the within inden-
CrincH . .

2. ture of lease set forth, agree to insert and do by these insert and put
PERNETTE. James Shand, junior, son of James Shand, of Windsor, blacksmith, in
The Chief the s.te.ad and place as a life or heir in the said lease according to the

Justice, conditions thereof.
_— Dated at Halifax this sixth day of April, 1852.
(Sgd.) ELIZABETH FRASER,

Devisee of John Fraser within named.

At the date borne by this endorsed memorandum the
reversion was vested in Hlizabeth Fraser, and Edward
McLatchy was then the assignee of the lease. James
Shand therein named was still living and was called
and examined as a witness at the trial. No counter-
part of the lease was found among the papers of Edward
McLatchy, although due search was proved to have
been made therefor. The learned judge considered
that the lease was renewable for ever; that there had
been a good renewal for the life of James Shand ;
that any forfeiture of the right to renew had been
waived by the receipt of rent ; and that the respondents
were entitled to have a renewal lease executed for two
new lives to be named by them in addition to the sub-
sisting life of James Shand. By the judgment entered
it was declared that the respondents, other than Mrs.
Pernette, were entitled to the possession and that the
possession of the appellant Shaw was wrongful. An
account of mesne profits was directed and il was
ordered that the defendants, nipon payment of $182.95,
should execute a new lease to the plaintiff Edward
McLatchy (upon proof by him that his co-plaintiffs,
other than Mrs. Pernette, had assigned their interest
to him) for the life of James Shand and two other
persons to be named, renewable for ever. TUpon
an appeal to the Supreme Court in banc, this
judgment was varied by striking out the third para-
graph directing the execution of a new lease. Of the
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two judges who formed the court inm banc Mr. Justice 1895
Weatherbe agreed with the trial judge. The Chief (rmem
Justice wholly dissented and was of opinion that the , =
action should be dismissed, whilst Mr. Justice Henry, —
whose judgment prevailed inasmuch as Mr. Justice T}‘f;ﬁ?;_ef
Weatherbe formally concurred in it, was of opinion ——
that the respondents were entitled to the possession
and enjoyment of the estate during the life of James
Shand, but were not entitled to name new lives nor to
have a renewal lease containing a clause for perpetual
renewal executed. '

From this judgment the present appeal has been
brought, and the respondents have also instituted a
cross appeal.

The first consideration which presents itself relates
to the proper construction of the lease. Does it confer
a right to a renewal in perpetuity ? This must depend
on the words “renewable for ever” in the habendum,
taken in conjunction with the covenant on the part of
the lessee to pay a fine on the dropping of a life which
has been already set forth, for the lease contains no
formal covenant or agreement by the lessor to renew.
The learned Chief Justice was of opinion that the
expression in the habendum, read together with the
lessee’s covenant, was not sufficient to make out a
covenant on the part of the lessor to renew, and he
relied upon the case of Sheppard v. Doolar (1). In that
case the Irish Master of the Rolls certainly did hold
that words like those in the habendum of this case
without any other covenant by the lessor, did not
amount to a covenant to renew. But on appeal to the
Lord Chancellor (Sir Edward Sugden) (2), that decision
was not approved of, but on the contrary a previous
decision of Lord Manners, in the case of Taylor v.
Pollard (8), where a covenant had been implied under

(1) 4 Ir. Eq. R. 654, (2) 5Ir. Eq. R. 6;3Dr. & War. 1.

(3) Lyne on Leases App. p. 62.
26
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still stronger circumstances, was considered to have
been well decided. The Lord Chancellor did not, it is
true, decide the point but offered to send a case to a court
of law according to the practice of those days; this,
however, was declined by the party who contended
there was no covenant and who subsequently aban-
doned the objection.

In Chambers v. Gaussen (1), a case which much re-
sembles this, the same point again arose before Sir
Edward Sugden. There it was also expressed in the
habendum that there should be a perpetual renewal,
but reference was madein the habendum to *‘ covenants
for that purpose hereinafter expressed.” As in the
present case no covenants to renew by the lessor were
contained in the lease but there was such a covenant

" on the part of the lessee. The Lord Chancellor there

said :—

The demise is for certain lives named in the lease and for “ the life
and lives of such other person or persons as shall be nominated by the
said James Boyle upo