













































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































712
1885

[V V" W
Rose
V.
PETERKIN.

Henry J.

,

SUPREME COURT OF CANADA. [VOL. XIIL

with him as to the effect of the Registry Acts in such
cases :

[ think the judgment of court below and the decrees
of the learned Chancéllor herein should be affirmed with
costs. ‘

GWYNNE J.—I am of opinion that the appeal should
be allowed with costs and that the plaintiff’s bill should
be dismissed from the Court of Chancery of Ontario with
costs.

The case as asserted by the plaintiff in her bill, in
short substance is, that being the owner in fee simple
of the land in the bill mentioned, she, through the
intervention of her agent, one James Peterkin, applied
to one McFarlane for a loan of $500 which McFarlane
agreed to lend to her upon the security of the said land,
and that upon the advance of the said sum being made
by him to her in pursuance of the above agreement, she,
by deed dated the 31st August, 1856, conveyed the said

‘land to McFarlane in fee simple, and that, although the

said deed was in point of form absolute, it was expressly
intended and understood between the plaintiff and Me-
Farlane that it should stand as security only for re-pay-
ment of the said sum at any time to the said McFarlane;
and that the said McFarlane afterwards in pursuance of
a threat made by him to treat the said deed as absolute
and thereby to cheat and defraud the plaintiff, by in-
denture bearing date the 18th June, 1871, in considera-
tion of $1,200 absolutely sold and conveyed the said
land to Colin H. Rose and Duncan McKenzie, who
prior to the sale and conveyance of the said land to
them had full knowledge and actual notice of the plain-
tiff’s right to redeem the said land upon re-payment of
the said sum to the said McFarlane, and that by inden-
ture bearing date the 21st of June, 1872, the defendants
Rose and McKenzie having previously cut and removed
from the said-land timber of great value—to wit of the

value of $2,000—conveyed the said land in fee to the
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defendant Thomas Burke, who prior to the sale of the 1885
gaid land by McFarlane to Rose and McKenzie, and by Fose
them to him had full knowledge of the plaintiff’s right , = =
of redemption aforesaid, and became purchaser thereof
with notice of the premises, and the bill prayed, among
other things, that it might be declared that the inden-
ture executed by the plaintiff to McFarlane, although
absolute in its form, was intended by way of security
only for re-payment of the said sum of $500, and legal -~
interest at the most thereon from the date thereof,
{(although nothing had been said about interest in the
bill, nor in the agreement therein alleged as to the bor-
rowing by the plaintiff of the said sum of $500,) and
that the plaintiff is entitled, and may be let in, to redeem

the said land.

Now, if it were not for the frame of the answer, which
upon the evidence as appearing in the cause must, I
think, be admitted to have been improvident and un-
called for, there could not be any question upon the
subject. But the appellants cannot, I think, in the face
of the evidence, be prejudiced by the frame of their
answers, the gist and substance of which is that admit-
ting it to be true as alleged in the bill, that although
the deed executed by the plaintiff to McFarlane was
absolute in point of form, it was agreed between them
that it should operate as a mortgage security only for
re-payment of the said alleged loan of $500, and sub-
ject to redemption upon payment thereof to McFarlane,
nevertheless the appellants are not to be prejudiced or
affected by any such agreement, intent or understand-
ing, for that they were respectively purchasers for value
by registered title without notice of any such agreement
or right of redemption.

I entirely agree with the very able judgments of
Chief Justice Hagarty and Mr. Justice Burion, in
which, as it appears to me, Mr. Justice Paterson also
concurred, that the evidence clearly displaces the case

454

Gwynne J.
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as alleged in the bill, and shows beyond all doubt that
McFarlane never lent or agreed to lend to the plaintiff
the said sum of $500, nor any sum; that no debt was
ever due from the plaintiff to McFarlane, and that he
never agreed to hold the land by way of morigage
security for repayment of any debt ; but on the contrary
that the transaction which took place between James
Peterkin and McFarlane was an out and out sale of land
to McFarlane, which was perfected by the execution of
the deed by the plaintiff to whom James Peterkin had
but shortly previously by deed transferred the land.
And the utmost extent of the evidence, assuming it to
be uncontradictory in its character and quite true, is
that McFarlane verbally and voluntarily, and so in a
manner not binding upon him, promised James Peter-
kin, whom McFarlane regarded as the person selling
the land, although the deed to McFarlane was executed
by the plaintiff, that he, James Peterkin, might re-
purchase the land, and that he, McFarlane, would re-sell
and convey it to him upon re-payment of the sum of $500
at any time during his, McFarlane’s, life time, nothing
whatever being said about interest. Now, whether
any such promise ever could have been, or, in fact, was

‘given, I do not think it necessary to enquire, for the

case does not turn upon the credibility of witnesses ;
butupon this, that the promise, assuming it to be estab-
lished by the evidence, is clearly not the agreement
alleged in the bill upon which the equity relied upon
by the plaintiff is made to rest, and such a promise,
even though knowledge of it should be clearly brought
home to the appellants, could not justify a finding
against them upon the issue upon which they have
rested their defence, namely, that they were purchasers
for value without notice of the equity relied upon in
the ' bill, namely, that McFarlane acquired the land
upon the faith that he should hold it merely as a mort-
gage security for a loan of a sum of money made by
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him to the plaintiff and for which she was his debtor, 1885

the land being only held as security for the debt. Foss
The passages in the evidence which are relied upon Pm;’éxm.

by the late learned Chancellor as establishing notice to  ——
the defendant Thomas Burke are not, in my judgment, 3"720e I.
evidence of any notice whatever binding upon him, or
which can have any effect to defeat his purchase ; they
are for the most part loose observations made by
persons having no interest in the subject, and who had
no knowledge whatever of the circumstances under
which McFarlane acquired title, or of the nature of the
claim which the plaintiff had, if she had any—and her
own conduct in abstaining from asserting any claim if
she had any while Rose and McKenzie were to her
knowledge stripping the land of all its valuable timber
might well be regarded as shewing that she had no
claim such as she now asserts. A decree against Thomas
Burke under the circumstances as appearing in the case
cannot, in my judgment, be supported upon the anthor-
ity of any precedent nor upon any principle of Equity.
It carries the doctrine of notice of an equitable claim
alleged to exist in a plaintiff defeating a sale to a de-
fendant by a good legal conveyance executed for
valuable consideration beyond anything which is in
. my opinion warranted by any decided case.

Appeal dismissed with costs.

Solicitors for a,ppellants:_ Scane, Houston & Craddock. .
Solicitors for respondent : Atkinson & Christie.







INDEX.

ABANDONMENT-—Morine Insurance—Con-
structive total loss— 207, 506
See INSURANCE, MARINE 1, 2.

ACCEPTANCE-Contract to deliver lumber—
Aeceptance of part—Right to reject remain-
der — — — — 303

See CoNTRAOT 2.

ACTION—Substitution, Curator to—Rights of
action—Intervention by a plaintiff in another
capacity, when irreqular—Art. 154 C.C.P
Cross-Appeal.] Held affirming the judgment of
the court below, that a curator to a substitu-
tion hag no right of action to recover from a
curator in whose stead he has been appointed
any moneys due by the latter and belonging
to institutes. Also, on cross-appesal, reversing
the judgment of tile court below, that inas-
much as no final judgment could have been
obtained in the suit brought by the appellant,
as curator, against the respondent whieh could
impair the legal rights of the institutes,
the said curator’s intervemtion in said suit
brought in his capacity of assignee of the
institutes should have been dismissed. Art.
154 C.0.P. DorioN 9. DorioN 193

2——Possessory action--Equivocal possession—
Right of way.] Ina possessory action en réinté-
grandebrought by P. against H., the latter de-
nied P.’s possession and pleaded, inter elia,that
he was pr(;%rietor and had exercised a right of
way over the land in dispute for a number of
years. The land in dispute consisted of a road-
way situated between the adjoining properties
of the plaintiff and defendant. At the trial P.
proved that he had had possession for a year
by closing up the roadway with a fence and
putting his cattle there, and that at times he:
allowed the defendant H. and others to use
the roadway to get to the river, and that when
defendant H. took down the fence he imme-
diately restored it, and that defendant . then
agked him tolet him use it. That it was after
the defendant H. had again taken forcible pos-
session of the land that he instituted against
him the present action. H. proved he had used
the roadway as a passage for a number of
years, and put in his title. The courts below
held that both parties had proved ounly an
chlivoca.l possession and dismissed the plain-
iff’s action, ordering that their rights should
be tried by an action au petitoire. On appeal
to the Supreme Oourt of Canada: Held, re-
versing the judgment of the court below, Four-
nier J. dissentm% that as P. had proved a
possession animo domini for a year and a day,
he should be re-instated and maintained'in
peaceable possession of the land, and H. for-

bidden to trouble him by exercising a right of
way over the land in question, reserving to
the latter his recourse to revendicate au peti-
toire any right he might have. PivsoNNAULT
o. HEBERT - - 450

3——by individual shareholders of company—

Delay in bringiny—Parties 1
See CORPORATION.

4m—t0 annul sale by minor--Prescription--319
See TuTor AND MINOR.

5——by undisclosed principal on contract made
with agent — —_ - 401
See PRINCIPAL AND AGENT.

6— —dismissed by court below--Time for appeal

in case of —Whether from pronouncing or entry

of Judgment 434
See AppPRAL 3.

{——payment of money into court by defendant

—Withdrowal of by plaintiff—Right to retain

though action dismissed — 546
See PLEADING 2.

APPEAL—direct from court of original juris-
diction—-8.C. A. A.1879, sec 6--When appellate
court of the Province has expressed an opinion
on the merits.] A suit brought by respondents
against D. ag rector of St. James Cathedral,
Toronto, to have certain lands declared to be
held by him not only for himself but also for
the benefit of the other rectories in the city of
Toronto, was decided by Ferguson J., in
favor of the respondents, a decision which,
on appeal to the Chancery Division of the H.,
C. J., was upheld. Up to the time of the
judgment rendered by the latter court the
proceedings had been earried on in the name
of D. by arrangement between him and the
church wardens of St. James Cathedral, who
contended that they had an interest separate
from that of D. in the disposition of the lands
and the revenues therefrom, and who had
indemnified D. against costs. But upon the
chureh wardens Iprcg)osin to appeal to the
Court of Appeal, D. refused to allow his
name to be further used in the proceedings.
The Court of Appeal, upon an application
being made by the church wardens for leave
to apEeal, refused to grant such appeal, hold-
ing that the church wardens had no interest
in the lands or revenues. The church wardens
thereupon applied to Strong J. in chambers
for leave to appeal per salfem to the Supreme
Oourt of Canada under sec. 6 of the S. C. A.
A. 1879 from the judgment of the Chancer

Division. The judge held that the churc

wardens had an interest at least which justi-
k fied them in appealing. He would not, how-

[o—

%
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ever, a8 a judge in chambers, overrule the
decision of the Court of Appeal, but granted
leave to remew the application to the full
court. On the motion coming before the full
court it was held that the appeal should be
allowed upon a proper indemnity being given
bfr the church wardens to D. against all possi-
ble costs, the court expressing no opinion on
the merits of the case itself. Henry J. dissent-
ing, on the ground that it wag impossible to
decide the right to appeal without entering
into the merits, and on the merits the church
wardens had no interest in the lands or reve-
nues. DU MouniN ». LaNeTRY 258

J—"Time for appealing under 8. and 4.
C. A. sec. 25— Whether from pronouncing or
entry of julgment—Questions to be decided
on settlement of minutes by registrar.] Where
any substantial matter remains to be deter-
mined on the settlement of the minutes
before the registrar, the time for appealing to
the Supreme Court of Canada will run from
the entry of the judgment, otherwise it will
run fiom the date on which the judgment is

pronounced. In the Province of Quebec the
time runs in every case from the pronouncing
of the judgment. O’SurLLIvAN ». HarTY—431

3—38. and E. O Aect sec. 25—When lime
begins to run—Substantial matters to be seitled
before eniry «f judgment—Dismissal of plain-
tif's bill.] Where the Court of Appeal for
Ontario reversed the judgment of the Vice
Chancellor in favor of the plaintiff, and dis-
migsed the action: Held, that in such case no
substantial question could remain to be settled
before the entry of the judgment, and the time
for appealing to the Supreme Court of Canada
Woulg therefore run trom the pronouncing of
the judgment. O Sullivan v. Harty distin-
guished. WaLMSLEY ». GRIFFITH 434

4——When time begins to run—S8. and E. C.
Act sec. 25—Eniry of judgment— Varying
minutes ] Where, after the minutes of a case
decided by the Supreme Court of British
Columbia were settled, the p'aintiffs moved
before the full court to have the minutes varied
and they were varied by striking out certain
declarations respecting the rights of the
plaintiff C. and the defendant M. respectively,
and also with respect to the costs payable by
the plaintiff E. Held, that there being sub-
stantial questions to be decided before the
judgment could be entered the time for appeal-
ing to the Supreme Court of Canada would
run from the date of the entry of the judg-
ment. ’Sullivan v. Har.y followed. Marr-
LEY v. CARSON 439

b——Dismissed by Judge in chambers—Motion
to rescind order—Special circumstances.] A
party seeking an appeal obtained an extension
of time for filing his case but failed to take
advantage of the indulgence so granted,
whereupon, on the application of the respon-
dent, the appeal was dismissed by the judge

INDEX,
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APPRATL—Continued.

in chambers. On motion to rescind the order
dismissing the appeal: Held, Strong and
Gwynne JJ. dissenting, that under the ecir-
cumstances of the case the court would not
interfere by rescinding the judge’s order and
regtoring the appeal. Crry oF WINNIPEG v.
WRIGHT —_ - — 441

ASSHESSMENT AND TAXES-— roperty occu-
ted under iease by Militia Department—Not
iable to municipal tazation—Prerogative of
the Crown—10-11 Vic. ek 17—23 Vie. ch. 61
sec. 58—C. 8. L. C. ¢ch. 4 sec. 2—37 Vie eh. 51
see. 237 Q.—BMun. Code L. C. art. 112—36 Vie.
¢h. 21 sec. 18 ©.] The Dominion Government
having leased certain property in the city of
Montreal for the use of Her Majesty, with
the condition that the Government ghould
pay all taxes and assessments which might

be levied and become due on the said pre-

mises during the term of the lease, the cor-
poration of the city of Montreal brought an
action against the owners of the property for
the municipal taxes accruing during the period
of time the said property was so leased to and
occupied by the Government of the Dominion
of Canada. On an intervention filed by the

Attorney General of Canada praying that the

action be dismigsed: Helé reversing the judg-

ment of the court below, Strong J. dissenting,
that the progerty in question was exempt from
taxation nnder C.S. L. C. ch. 4sec 2. Cor-

poration of Quebec v. Leayeraft. (7T Q.L.R.
56) distinguished. ATTORNEY GENERAL OF
CaNapA 9 OITY OF MONTREAL 852

ASSIGNEE — Under assignment for benefit

of creditors — Schedule — Distribution of

assets 366

See INROLVENOY.

ASSIGNMENT—In ¢rust for creditors—Prior

Mortgage—Suit to set aside 247
See CrarTEL MORTGAGR 2,

2——for benefit of ereditors— Preference—R. S.

O. ch. 118 sec. 2—Distribution of assets — 366
See INSOLVENCY.

CASES—Brown v. Torento and Nipissing Ry.

Lo. (26 U. €. C. P. 208) over-ruled — 139
See Ramnways AND Ra1Lways Compa-

Nigs 1.

2——Confederation Life Ass. v. O Donnell (10

Can. 8. C. B. 92) adheredto — 218
See INgURANCE, LiFe 1,

3——~Corporation of Quebec v. Leayeraft (

L. R. 58) followed 4
Sec AssEesMENT AND TAXES,

4——Morean v. Motz (71 L. C. R. 147) fol-

lowed — — — 319

7Q.
— =77 ‘sz

See TuTor AND MiNoR.
5 — O Sullivan v. Harty (p. 481) distin-
guished — — —  —_ L 434

See ArPRAL 3.

6——0' Sullivan v. Harty followed
See APPEAL 4.

439
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CERTIFICATE—Of Engineer of Government
work—Condition precedent — 26
See OonTRAOT 1.

2——0f magisirate under insurance policy—
Produetion of—Waiver of condition — 270
See INSURANCE, FIRE.

CHARGE ON LAND—Zguilable interest in
land— Registered insirument executed by same
party—Eifect of notice to holder—R. 8. O. ch.
111 see. 81.] R. S, O. ch. 111 sec. 81 declares
that “no equitable lien, charge or interest
affecting land shall be deemed valid in any
court in thig Province atter this act shall come
into operation as against a registered instru-
ment executed by the same party, his heirs or
agsigns.”’ Held, that this section does not
apply to a case in which the party registering
such instrument has notice of the equitable
lien, charge or interest, even though the same
has been created by parol. Gwynne J. dis-
sented from the judgment of the court, taking
a different view on the facts presented by the
evidence. RosB v. PETEREIN — 877

CHARITY — Administration of — Grant for
schools in township—Docirine of Oy-prés—294
See TRUST AND TRUSTEE.

CHARTER PARTY
See SHIPs AND SHIPPING.

CHATTEL MORTGAGE—Insyficient descrip-
tion of goods—Interpleader—Con. Stats. Han.
ch. 49 see. 5%]1. The Consolidated Statutes of
Manitoba, ch. 49, sec. 5, enacts as follows :
# All the ingtruments mentioned in this act,
whether for the sale or mortgage of goods and
vhattels, shall contain such a full and sufficient
description thereof that the same may he
thereby readily and easily known and distin-
guished.” Held, Strong and Heory JJ. dissen-
ting, that where goods, in a chattle mortgage,
were described as ‘‘all and singular the goods,
“ chattels, furniture, and household stuff
« hereinafter particularly mentioned and de-
¢t geribed, and particularly mentioned and des-
‘¢ cribed in the schedule hereto annexed
‘“ marked A ; all of which goods and chattels
‘¢ are now gituate, lying and being, &c.” (par-
ticularly describing the premises), without
stating that such goods were all the goods on
the said premises, there was not a full and
sufficient description within the meaning of
the above enactment and the mortgage was
void as against execution creditors. McCaLn
2. WoLFF — 130

2——Fraudulent as against creditors—Assign-
ment in trust by mortgagor—-Suit by creditors to
set aside morigage~HMortgagees not included as
plaintiffs—Trust deed not otfacked.] Where
a trader who was in insolvent circumstances
hed given a chattel mortgage on his stock in
trade to seeure a debt, and shortly after ex-
ecuted an assignment in trust for the benefit
of his creditors—Held, affirming the judgment
of the courts below, that the mortgage was
void under the statute, and that certainsimple

— —_ - 166
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CHATTEL MORTGAGE— Continued.

contract creditors of such frader could main-
tain a suit, on behalf of themselves and all
other creditors except the mortgagees, to set
agide the mortgage without including the mort-
gagees as plaintiffs, and without attacking the
agsignment in trust. McCarn o. McDow-

ALD. — @ — @ — — 247
CHURCH LANDS—Rectory endowments--Rec-
torylands — — — — — 258

See TrusT AND TRUSTEE 2

CIVIL CODE~—Aris. 2538, 2541, 2544 — 207
See INsURANOE, MaRiNg, 1.

2——Arts. 2243, 2253
See Turor AND MINOR.

CIVIL CODE OF PROCHEDURE—Art. 154
Curator to substitution—Right of action—In-
tervention — — 198
See Acriow 1.

COMPANY—_Se¢¢ CORPORATION.
See RaiLways aND Ramway Com-
PANIES.

CONDITION—in Fovernme»t conlract— Certi-
Jficate of engineer 28
See Contzacr 1.

2eme—in policy of insurance—Magistraie’s ceriim
Jficate— Waiver —_ = 270
See InsuraNcE, FIRE.

8—in policy— Memorandum on margin—2a18
See INsURANOE, LiFm 1.

4——in plea—Effect of —
Se¢ PLEADING. 1, 2.

CONTRACT— Petition of Right—Intercolonial
Rajlway contract—31 V. ¢, 13 s. 18—Certifi-
cate of engincer a condition precedent to reco-
ver money jfor extra work-—Forfeiture and
penalty eclouses]. The suppliants agreed, by
contracts under seal, dated 25th May, 1870,
with the Intercolonial Railway Commissioners
(authorized by 31 V. c. 13) to build, construct
and complete sections three and six of the rail-
way for a lump sum for section three of
$462,444, and for section six of $456,946.43.
The contract provided, inter alia, that itshould
be distinctly understood, intended, and agreed
that the said lunop sum should be the price of,
and be held to be full compensation for, all
works embraced in or contemplated by the said
contract, or which might be required in virtue
of any of its provisions or by-laws, and the
contractors should not, upon any pretext
whatever, be entitled, by reagon of any change,
alteration or addition made in or to such
works, or in the said plans or specifications,
or by reason of the exercise of any of the
powers vested in the Governor in Council by
the said Act intituled, ‘ An Act respecting the
construction of the Intercolonial Railway,”’ or
in the commissioners or engineers by the said
contract or by law, to claim or demand any
further sum tor extra work, or ag damages or
otherwise, the contractors thereby expressly

319

401, 546
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CONTRACT—Continued.

waiving and abandoning all and every such
claim or pretension, to all intents and purposes
whatsoever, except as provided in the fourth
section of the contract relating to alteration in
the grade or line of location; and that the said
contract and the said specification should be
in all respects subject to the provisions of 31
Vie. ch. 13 ; that the works embraced in the
contracts should be fully and entirely com-
Elete in every particular and given up under

nal certificates and to the satisfaction of the
engineers on the 1st of July, 1871 (time being
declared to be material and of the esgence of
the contract), and in default of such comple-~
tion contractors should forfeit all right, claim,
&c, to money due or percentage agreed to be
retained, and to pay as liquidated damages
$2,000 for each and every week for the time the
work might remain uncompleted ; that the
commissioners upon giving seven clear days’
notice, if the works were vot progressing so as
to ensure their completion within the time
stipulated or in accordance with the contract,
had power to take the works out of the hands
of the contractors and complete the works at
their expense; in such case the contractors
were fo forfeit all right to money due on the
works and to the percentage returned. The
work was tak u out of the hands of the con-
tzactors for not having been satisfactorily pro-
ceeded with, Held, affirming the judgment
of the Hxchequer Court on a petition of
right filed by contractors, Fourmier and
Henry JJ. dissenting, 1st. That by their
contracts the suppliants had waived all claim
for payment of extra work. 2nd. That
the contractors not having previously ob-
tained, or been entitled to, & certificate from
the chief engineer, as provided by 31 Viec.
ch. 13 s. 18, for or on account of the
money which they claimed, the petition of the
guppliants was properly dismissed. 3rd Under
the terms of the contract, the work not hav-
ing been completed within the time stipulated,
or in accordance with the contract, the com-
misgioners had the power to take the contract
out of the hands of the coniractors and charge
them with the extra cost of completing the
same, but that in making up that amount the
court below should have deducted the amount
awarded for the value of the plant and mate-
rials taken over from the contractors by the
commissioners. BERLINGUET . TEE QUERN — 28

9——Sale of lumber—Acceptance of part—Right
to reject remainder.] T. contracted for the
purchase from D. of 200,000 feet of lumber of &
certain size and quality, which D. agreed to
furnish. No place was named for the delivery
of the lumber, and it was shipped from the
mills where it was sawed to T. at Hamilton.
T. accepted a number of carloads at Hamilton,
Bbut rejected some because a portion of the
Humber in each of them was not, as he alleged,
.of the size and quality contracted for, Held,
affirming the judgment of the Court of Appeal

INDEX.
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CONTRACT—Continued.

for Ontario, Fournier and Henry JJ. dissenting,
that T. under the circumstances of the case
had no right to reject the lumber, his only
remedy for the deficiency being to obtain a
reduction of the price or damages for non-
delivery according to the contract. THOMPSON
v. DYMaENT 303

3——by agent for undisclosed principal—Action
—Sale with privilege of taking bill of lading or
reweighing at seller’s expense. In an action for
the price of 810 tons of coal the defendants
pleaded delivery of only 755 tons and tendered
the price of that quantity which was refused.
At the trial it was proved that defendants
agreed to take the coal as per bill of lading
without having it weighed. They caused it to
be weighed, however, in their own yard
without notice to the vendors and it was found
to consist of only 7585 tons and about three
weeks after receiving the bill of lading the;
claimed a reduction for the deficiency. Held,
Fournier and Henry JJ. dissenting, that the
defendants had no right to refuse payment for
the cargo on the grounds of deficiency in the
delivery, considering that the weighing was
made by them in the absence of, and without
notice to, the plaintiffs and at a time wheu the
defendants were bound by the option they had
%reviously made of taking the coal in bulk.
C

Hupox CorToN CoMPANY v. CANADA SHIPPING
— 401

4——1>by Ratlway Co.—Land taken for railway
purposes—Agreement for erossing — 139, 162
See RAILWAYS AND Rammway CoMpa-

NIES 1, 2.

CORPORATION—Joint Stock Company—Mis-
representation by promoters of — Action of
individual shareholders—Delay in bringing
aciton—DPariies.] Individual shareholders in
a joint stock company cannot bring an action
against the promoters for damages caused by
alleged misrepresentations by the latter as to
the prospects of the company when formed,
the injury, if any, being an injury to the com-
pany, not to the respective shareholders.
(Strong J. dissenting.) If the shareholders
could bring such action a delay of four years,
during which they suffered the business of the
company to go on with full knowledge of the
alleged misrepresentations, would disentitle
them to relief. (Strong 4. dissenting.) Beazzy

— — - 1

v. NEELON

CROWN — Petition of Right — Intercolonial

Railway contract — Forfetture and penalty

clauses— Certificate of engineer — Condition

precedent 28
Se¢ ConTRAOT 1.

2——Prerogative—Property exempt from taza-
— T — " sB2

—

tion —_
See ASSESSMENT AND TAXES.

CURATOR~To substitution—Action by —198
See Aoriow 1.
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OY-PRES—Qrant to township—In trust for
schonls — Altered conditions — Discretions of
Trustees 294

See TRUST AND TROSTEE 1.

DAMAGHES — Measure of — Infringement of
patent — — — 663

See PATENT 2.

DEMURRAGE — Charter

cargs—Dead freight
See SHIP AND SHIPPING.

DESCRIPTION - of g70ds én chattel mortgage

—C. 8. Man. ch. 49 sec. 5 130
Se¢ OEATTEL MoRTGAGE 1.

BSCROW—Delivery of insurance policy—In-

struction to agent 218
See INgurANOE, LI1Fe 1.

EVIDENCE — Action on insurance policy—
Entry in books of deceased—Admissibility in
evidence ~ 218

party — Deficient
— 166

See INsURANCE, Lire 1.

BSTOPPREL— Construction of will—Legacy—
Repudiation - 842
See WL 1.

BEXECUTION—Against vendor of land—Pay-
ment by vendee—Lien of third party—Righ' to
proceeds —_ - 384

See SALE oF LAND.

FORFEITURE—of Government contract—Cer-
tificate of engineer — — 26
See CoxrtrACT 1.

FREIGHT—Insurance on--Constructive total

loss — — —_ — — 506
Se¢e INSURANOE, MARINE 2.

3——Charter party—Deficient cargo—D ea d

freight —_— - - - — 188

See SHrr AND SHIPPING.

GRANT—to township—In trust for sehools—
Diseretion of trustees--Doctrine of Cy-prés--204
See TrusT AND TRUSTRE 1.

INDIAN LANDS—Title to—Right of occu-~
pancy—Lands reserved for Indians, B.N.A.
Act sec. 91 subsec. 24—8ec 92 subsec. E—
Secs. 109, 117.] The lands within the bound-
ary of Ontario in which the claims or rights of
occupancy of the Indians were surrendered or
became extinguished by the Dominion Treaty of
1873, known as the North-West Angle Treaty,
No. 3, form part of the public domain of On-
tario and are public lands belonging to On-
tario by virtue of the provisions of the British
North America Act. Only lands specifically
set apart and reserved for the use of the In-
dians are ¢ lands reserved for Indians ” within
the meaning of sec. 91, item 24 of the British
North America Act. St. OarmarINes MILLING
AND LoMeEr Co. ». TEE QUERN — — B77

INSOLVENCY — Assignment for benefit of
creditors—Preference—R. 8. O. cap. 118 sec.
24— Creditors named in schedule—Assignee not
bound to confine distribution to.] An insol-
vent made an assignment for the benefit of his

INDEX,
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creditors. The deed purported to be for the
purpose of satisfying, without preference or
priority, all the creditors of the insolvent, and
the trust was declared to be: 1. To payin full
the debts of the several persons or firms
named in & schedule to said deed, or, if not
sufficient to pay the same in full, to divide the
agsets of the insolvent estate pro retd among
such scheduled creditors, and: 2. To pay the
surplus, if any, to the said insolvent. It
appeared that that there was a small creditor
of the insolvent whose name was not on said
schedule. Held, per Ritchie ¢. J. and Four~
nier and Tachereau JJ., reversing the judg=
ment of the court below, Henry J. dissenting,
that the consideration for the deed, ag ex-
pressed on its face, was that there ghould be a
distribution of the estate of the insolvent
among all his creditors,and the assignee was not
bound to confine such distribution to the cre-
ditors named in the schedule. Per Strong J.—
That the assignee was confined to the sche-
dule but effect must be given to the word
“intent’ in the statute, and as the evidence
showed that a bond fide effort was made to
ascertain the names of all the creditors before
the execution of the deed it did not appear
that the insolvent intended to prefer the sche-
duled creditors, and the deed, therefore, was
not void under R. 8. O. cap. 118 sec. 2.
Semble, per Strong J.—That the word * pre=-
ference ”in R. 8. O. cap. 118 sec. 2, imports &
‘¢ yoluntary preference’ and is not applicable
to the case of a deed obtained by a creditor or
creditors, who to obtain it have brought pres-
sure to bear on the debtor. MoLmaN ». GAR-
LAND 366

INSURANCHE, FIRE—Condition—Production
of magistrate' s certificate-- Waiver of condition.]
A policy of insurance against fire contained
the following conditions :—¢¢ The assured must
procure a certificate, under the hands of two
magistrates most contiguous to the place of
fire, and not concerned or directly or indi-
rectly interested in the loss or assurance as
creditors or otherwise, or related to the
agsured or sufferers, that they are acquainted
with the character and circumstances of the
agsured, and have made diligent inquiry into
the facts set forth in the statement and account
of the assured, and know, or verily believe,
that the assured really, by misfortune and
without fraud or evil practice, hath or have
sustained by such fire loss or damage to the
amount therein mentioned.” ¢ No one of the
foregoing conditions or stipulations, either in
whole or in part, shall be deemed to have
been waived by or on the part of the company,
unlegs the waiver be clearly expressed 1n
writing by indorsement upon this policy,
signed b,y the agents of the company at Hali-
fax, N.S”" The insured premises having been
destroyed by fire the agsured applied to two ma~
gistrates contiguouns to the place of the fire for
the required certificate, which they refused, and
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he finally obtained such certificate from two
magistrates residing at a distance from such
place. The proofs of loss, accompanied by
the certificate, were sent to the agent, who
subsequently made an offer of payment to com-
promise the claim, stating that if such offer
was not accepted the claim would be con-
tested The agent, on a subsejuent oceasion,
told the assured that he objected to the claim,
ag be ““did not think it was a square loss.”
Held, affirming the judgment of the court
below, that the non-production of the certifi-
cate required by the above condition pre-
vented the assured from recovering om the
policy. .Held also, that even if such condition
could be waived without indorsement on the
policy, the acts of the agent did not amount to
a waiver. Semble, that the conditien could
not be so waived. LogaN ». O ouuerorAL UNION
Ing. Co. — — — —~ — 270

INSURANCE, LIFE—Condition in policy—
Not to be valed until countersigned—Insiruc-
tions to agent—Escrow—Admissibility of evi-
dence—Entry in books of deceased-—l\%t exelu-
sively against interest—New irial.] In an
action on a policy of life insurance, which was
not countersigned according to the terms of a
memorandum on its margin, the defence was
that the preminm was never paid and the
policy was never delivered. On the trial the
learned judge admitted in evidence an entry
in the books of his fathermade by the deceased
holder of the policy, showing a payment to
the agent of the company of an amount equal
to the premium, which the evidence showed
was pald by money given to deceased by his
father. He also admitted the evidence of the
agent, who had since died, taken at a former
trial of the cause, to the effect that the pre-
mium was not paid, and that he would not
countersign the policy until it was paid,
and that the policy was only given to the
deceased to_enable him to examine it, and
oot as a duly executed policy. The jur

found a verdict for the plaintiff, but stated,
in answer to a questionr submitied by the
court, that the agent had been instructed
not to deliver the policy until it was counter-
signed. The Supreme Court of Nova Scotia
affirmed the verdict On appeal to the Supreme
Court of Canada. Feld, per Ritchie C. J. and
Gwynue J., that the policy was only delivered
to the agent as an escrow, and as it was never
duly executed and delivered the company was
not liable. Per Strong J.—That the memo-
randum a8 to countersigning was not a con-
dition of the policy, and the plaintiff was not
barred by non-compliance with its terms ; but
the evidence of the entry in the books of the
deceased was improperly admitted, and there
should be a new trial. Per Fournier and
Henry JJ.—That the policy was properly exe-
cuted and delivered, and as there was sufficient
evidence to sustaiu the verdict independent of
the evidence alleged to have been improperly
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admitted at the trial, the appeal should be dis-
missed. Per Heury J.—Under the present
practice the court is bound to uphold & verdiet
if there is sufficient legal evidence to sustain
it independently of evidence improperly re-
ceived,and cannot take into consideration the
effect on the jury of such illegal evidence.
StrongJ. contra. The court being thusdivided
in opinion & new frial was granted. Opinions
expressed in The Confederation Life Associa-
tion v. O’ Donnell (10 Can. S.C.R., 92), adhered
to.—ConrmpErAaTION Live Ass. oF CANADA v.
O’'DoxNNELL — — — — 218

2——for benefit of another—Wager policy—14
Feo. 3 ¢h. 48.7 The statute 14 Geo. 3 Cap. 48
enacts : 1. That no insurance shall be made
by any person or persons, bodies politic or
corporate, on the life or lives of any person or
persons, or on any other event or events
whatever, wherein the person or persons for
whose use or benefit, or on whose account,
such policy or policies shall be made, shall
have no interest, or by way of gaming or
wagering ; and that every insurance made
contrary to the true intent and meaning of
this act shall be null and void to all intents
and purposes whatsoever. 2. That it ghall not
be lawful to make any policy or policies on
the life or lives of any person or persons, or
other event or events, without inserting in
such policy or policies the name or names of
the person or persons interested therein, or for
what use, benefit, or on whose account, such
policy is so made or underwritten. 3. That
in all cagses when the insured hath an interest
in such life or lives, event or events, no greater
sum shall be recovered or received from the
insurer or insurers than the amount or value
of the interest of the insured in such life or
lives, or other event or events. Held,affirming
the judgment of the court below, that this
statute never was intended to prevent a per-
son from effecting a bond fide insurance on his
own life, and making the sum insured payable
to whom he pleases, such ingurance not being
“ by way of gaming or wagering ’’ within
the meaning of the first section of the act.
Held also, that section "2 of the said act
applies only to a policy on the life of another,
not to a policy b{‘ a man on his own life.
Norre AmErioAN Live Ass. Co. o. CRrar-
GEN — —_ — —_ — 278

INSURANCE, MARINE—Constructive total
loss—DPerils notinsured against—Abandonment
—Aris. 2538, 2541, 2544, . C. (P. @.)] Ounthe
28th September, 1875, a steam barge, loaded
with sand, sank while at anchor near Cha-
teauguay, in the river St. Lawrence. The
barge was raised and floated within a week
after the disaster. It was shown that on the
starboard side there was an_auger hole in the
bilge of the barge which had been plugged up
with a little wooden plug, and that the plug
had come out. The vessel was raised by the
insurers under the salvage clause of the policy.
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On the first October there was a formal protest, | 2-——Charge on land—Equitable lien—Notice
made at the request of the master and officers | —Registry laws — — — — @77
of the barge, sittinghfo]gth all the dega.ils of the See CHARGE oN LAND.

wreck. On the 6t ecember, 1875, the in-

surers were notified that the vessel was LEGAGg,e e Wonl. 842

abandoned, the notice of abandonment con-
cluding with the words: ¢‘It is hardly neces-
‘“‘ sary for me, after your taking possession of
¢ the vessel, to make any further declaration
¢ of abandonment, but I now do so in order
‘¢ fo put that fact formally of record, and now
‘¢ again give you notice thereof.” The vessel
was eventually sold by consent of all parties
interested for #150. In an action on the
policy for a total loss, Held, reversing the
judgment of the court below, that there was
not sufficient evidence to enable plaintiffs to
recover as for a total or constructive total loss
of the vegsel. Per Fournier J.—That the
notice of abandonment was not given in con-
formity with the Art. 2544 of the Civil Code,
and not made within a reasonable time. Art.
2541 C. C.--WusTERN Ass. Co. v. S0ANLAN, 207

2.——Ins. on freight—Construc ive total loss—
Abandonment —-Repairs by underwriters. A
vessel proceeding on a voyage from Arecibo
to Acquim and thence to New York, encount-
ered heavy weather, was dismasted and was
towed into Guantanamo. The underwriters
of the freight sent an agent to Guantanamo to
look after their interests, and the master of
the vessel, under advice from the owners,
abandoned her to such agent, and refused to
agsist in repairing the damage, and complete
the voyage. The agent had the vessel repaired
and brought her to new York, with the cargo.
On an action to recover the insurance on the
freight, Held, reversing the judgment of the
court below, Strong J. dissenting, that there
being a constructive total loss of the ship the
action of the underwriters, in making the
repairs and earning the freight, would not
prevent the assured from recovering. Troor
v. MERoEANTY MariNe Ins. Co. — 508
INTERCOLONIAL RAILWAY—Contract to
build sections—Certificate of engineer—Condi-
tion precedent— Forfeiture and peralty clauses
—31 Vie.ch 138¢.18 — ~— — 26
See ContrACT 1.

INTERPLEADER—Con. Stats. Man. c¢h. 49

sec. b — — — —_ — 130
8ee CuATTEL MORTGAGE 1.

INVENTION— Want of—Mechanical equiva-

lent—Patent — 469
See ParanT 1.

JUDGMENT— Appeal from—Time, how reckoned

—From eniry or pronouncing —431, 434, 439
Se¢ APPEAL 2, 8, 4.

LAND—Sale of — Bxecution against vendor—

Voluntary payment by purchaser--Lien of third

party — —_ — 384

See SALE or LaAxp,

LIEN—On land seized under execution—Pay-

ment of execution by purchaser—Right to pro-

ceeds—Interpleader Act —_ — 384
See Sanm oF Lanp.

2——EBquitable lien on land—No'ice to pur-
chaser—Regisiry laws — — — GT7
See OEARGE oN LAND.

MILITIA—Department of—Property occup ied
by under lease—Not lwable to mu icipal tazo-

tion —_ — —_ - — — 352
See AgsESSMENT AND TAXES.
MARINE INSURANCE -— — 207,506

See INSURANCE, MARINE.
MORTGAGH — — — 130, 247

See CHATTEL MORTGAGE.

MUNICIPAL CODE OF LOWER CANADA

—Art. 12— Tazation in municipality— FPrero-

gative of erown— Hzemption — — 3B2
Seec AssmesMuNT AND Taxms.

NEW TRIAL—Action on insurance policy—
Inproper reception of evidence -— — 218
See Insvranor, Lirs 1.

NOTICE—T'o purchaser of land—Equitable
lien—Registry laws — - - 877
See CHARGE ON LaND.

PARTITION—Qf property bequeathed by will
—Construction of will ——~ =~ — — 842
See Wi 1.

PATENT — Infringement of — Coiled wire
springsin groups—Substitu'ed for India-rubber
—Mechanseal ecquivalent—Want of invention.]
In a suit for the infringement of a patent the
alleged invention was the substitution in the
manufacture of corsets of coiled wire springs,
arranged in groups and in continuous lengths,
for India-rubber springs previously so used.
The advantage claimed by the substitution
was that the metal was more durable, and was
free from the inconvenience arising from the
use of India-rubber caused by the heat from
the wearer’s body. Held, afirmihg the judg-
ment of the Oourt of Appeal for Ontario, Four-
nier and Henry JJ. dissenting, that this was
merely the substitution of one well known
material, metal, for another equally well-
known material, India-rubber, to produce the
same regult on the same principle in a more
agreeable and useful manner,or 2 mere mechan-
ical equivalent for the use of India-rubber, and
it was, consequently, void of invention and
not the subject of a patent. BALnv.ORoMPTON
Corsgr Co. @ — — — — 469
2——Validity of prior patent—Infringement—
Damages— hat%rope'rz‘omeasun.] IﬁqlB’I'IL.,
a candle manufacturer, obtained ‘a patent for
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new and useful improvements in candle making
apparatus. In 1879 0., who was also engaged
in the same trade, obtained a patent for a
machine to make candles. L. claimed that
C.s patent was a fraudulent imitation of his
patent and prayed that C. be condemned to
pay him $13,200 as being the amount of profits
alleged to have been realized by U. in making
and selling candles with his patented machine,
and also - 10,000 exemplary damages. C. con-
tended his patent was valid ag a combination
patent of old elements ; that there could be no
action for infringement of L’s. patent until C.’s
patent was repealed by scire facias; and also
thatL.'spatent was nota new invention. Atthe
trial there was evidence that there were other
machines known and in use formaking candles,
but there was no evidence as to the cost of
making candles with such machines, or what
would have been a fair royalty to pay L. for
the use of his patent. And it was proved also
that L.’s trade had been increaszing. The
Superior Court on the evidence found that C.’s
patent was a fraudulent imitation of L.’s patent,
and granted an injunction and condemned C.
to pay L. $600 damages for the profits he had
made on selling candles made by the patented
machine. This judgment was affirmed by the
Court of Queen’s Bench (app.-alside). On appeal
to the Supreme Court of Canada it was Held,
affirming the judgment of the courts below,
Henry J dissenting, that C ’s machine was a
mere colorable imitation of L.s, based upon
the same principles, composed of the same
elements and differing from it only in the
arrangements of those elements, and producing
no results materially different; therefore L.’s
patent had been infringed, and there was no
necessity in order to recover damages for
infringement that 0.’s patent should first be set
agide by scire focias. Held also, reversing the
judgment of the court below, that in this case
the profits made by the defendants was not a

roper measure of damages; that the evidence
urnished no means of accurately estimating
the damages, but substantial justice would be
done by awarding $100. CoOLLETTE ». Las-
NIER — 583

PETITION OF RIGHT 26
See QoNTRACT 1.

PAYMENT—f m ney into eourt by defendant
— Withdrawal « f by plaintyf and right to retain
though action subsequently dismissed — 546
See PLEADING 2.
PENALTY—n n-completi'n of Government
contract—Ceritificate of engineer—Condition
preredent 26
8ee ContrACT, 1.
PLEADING—Plea of 1ender and payment into
court—Acknowledgment «f L ability—Agent—
Contract by, for undisclosed principal — 401
See PRINCIPAL AND A@BNT, 1.
2———DPleading — Payment wnto court-— Condi-
tional plea—Plaintif's right to wi hdraw.] In
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an action for an account the defendant after
getting up a discharge by the plaintiff of his
cause of action against the defendant pleaded
as follows :—¢‘In case this honorable Court
should be of opinion that the defendant is still
Iiable * * * * * * #* *
the defendant now brings into court, &c , the
sum of, &c., and states that the same is suffi-
cient, &c. The plaintiff took the money out
of court.” Held, Strong J. disgenting, that
this was a payment into court in satistaction
which the plaintiff had a right to retain, not-
withstanding his action was dismissed at the
hearing. Held, per Strong J., that this plea
only recognized the plaintiff’s right to the
money in the event of the court deciding that
the defendant was not discharged from his
liability, but that on the facts presented the
plaintiff was entitled to judgment for the same
amount as the sum paid into court. FRASER v.
BeLu —_ 546

POLICY-—See INSURANUE.

POSSESSION—of land—Right of way — 480
See AcTION 2.

PRACTICE—Action by shareholders of com-

pany—Parties — — — 1
See CORPORATION.

2— Curator to substitution—Intervention by

plainiff wn another capacity when irregular—

Art. 154 C. C. P. —_ — 193
See AcTIioN 1.

3——Suit to set aside mortgage—Subsequent

assignment in trust—Mortgagees not joined as

plawntiffs — 247

See CrATTEL MORTGAGE 2.

PREFERENCE ~R. §.0. ch. 118 see. 2—Volun-

tary preference 366
See INSOLVENCY.

PRESCRIPTION —Sale by Minor—Action to
annul 319

See TuTor AND MINOR.

PRINCIPAL AND AGENT—Agent—Contract
by, for undisclcsed principal—~Sale with privi-
lege of taking bill of lading, or reweighing at
seller’ s expense—Action by principal—Plea of
tender and pryment into court acknowledgment
of liabil ty]. An action was instituted by the
Oanada Shipping Co. to recover $3,038.43,
being the price of 810 tons 5 cwt. of steam
coal sold by their agents, Thompson, Murray
& Co., through T. 8. Noad, broker, as per
following note :

No. 3,435. MoNTREAL, 13th Aug., 1879.
Messrs. TaoMpgoN, MurRAY & Co :—‘1 have
¢ this day sold for your account, to arrive, to
¢ the V. Hudon Cotwon Mills Company, the
4% 810 tons 5 cwt, best South Wales black vein
‘¢t gteam coal, per bill of lading, per ‘Lake
“ Ontario,” at $3.75 per ton, of 2,240 Ibs., duty
‘¢ paid, ex ship ; ship to have prompt despatch.
“ Terms, net cash on delivery. or 30 dagys,
¢ adding interest, buyer s option. Brokerage
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‘¢ payable by you, buyer to have privilege of
‘“ taking bill of lading, or reweighing at
‘t geller’s expense.”” The defendants pleaded,
1st, that the contract was with Thompson,
Murray & Co, personally, and that the
plaintiffs had no action ; and by a second plea,
that the cargo contained only 755 tons 580
Ibs., the price of which was $2,868.72, which
they had offered Thompson, Murray & Co.,
together with the price of 10 tons more, to
avoid litigation, in all $2,890.72, which they
brought into court, without acknowledg-
ing their liability to plaintiff, and prayed
that the action be dismissed as to any further
or greater sum. Jeld, per Ritchie C. J. and
Taschereau and Gwynne JJ., that that it was
unnecessary to decide the question as to
whether the action could be brought by the
undisclosed principal, for by their plea of
tender and payment into court the defendants
had acknowledged their liability to the plain-
tiffs, although such tender and deposit had
been made ‘* without acknowledging their
liability; ”” Fournier and Henry JJ. dissenting.
Per Strong J—That the action by respondents
(undisclused principals) was maintainable.
Per Fournier and Henry JJ, that the action
by respondents (undisclosed principals) was
not maintainable and that the appellants were
not precluded from setting up this defence by
their plea of tender and payment into court.
At the trial it was proved that the defendants
agreed to take the coal as_per bill of lading
without having it weighed. They, however,
cauged it to be weighed in their own yard,
without notice to the vendors, and the cargo
was found to contain only 755 tons 530 lbs.
About three weeks after having received the
bill of lading, when called upon to pay, they
claimed a reduction for the deficiency. Heid,
Fournier and Henry JJ. dissenting, that the
appellants had no right to refuse payment for
the cargo on the grounds of deficiericy in the
delivery, congidering that the weighing was
made by the defendants in the absence of the
plaintiffs and without notice to them, and ata
time when the defendants were bound by the
option they had previously made of taking
the coal in bulk. V. Hupon Corron Oom-
paNyY 9. Cavapa Smrrine Co. 401

2———Agent of Insurance Co.—Acts of — 270
See INsuraNcE, Fimg, g
+

3——Agent of Insurance Co.—Instrutions to—
Policy to be cruntersigned by — — 218
See INsURANOR, Lire 1.

4 Of railway company—Agreement with
owner afland for crossing 139,162
See RATLwAYs AND RAILwAY CoMPANIES 1, 2:

RAILWAYS AND RAILWAY COMPANIES
— Farm erossing—Liability of Railway C-m-
pany to provide— Agreement with agent - f com-
pany—14 and 15 Vie. cap. 51 sec. 13—Substitu-
tion of “at’ for “and” in Consolidated

INDEX.
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Statutes of Canad’ cap. 66 sec. 13. [The O.S._R.
Co. having takeu for the purposes of their rail-
way the lands of C., made a verbal agreement
with C., through their agent T., for the pur-
chase of such lands, for which they agreed to
pay $662, and they also agreed to make five
farm crossings across the railway on C.’s farm,
three level crossings and two under crossings ;
that one of such under crossings should be of
sufficient height and width to admit of the
pasaage through it, from one part of the farm
to the other, of loads of grain and hay, reaping
and mowing machines; and that such cross-
ings should be kept and maintained by the
company for all time for the use of C., his
heirs and assigns C. wished the agreement
to be reduced to writing, and particularly re-

uested the agent to reduce to writing and
sign that part of it relative to the farm ecross-
ings, but he was assured that the law would
compel the company to build and maintain
guch crossings without an agreement in writ-
ing. C. having received advice to the same
effect from a lawyer whom he consulted in the
matter, the land was sold to the company
without a written agreement and the purchase
money paid. The farm crossings agreed upon
were furnished and maintained for a number
of years until the companv determined to fill
up the portion of their road on which were the
under crossings used by C., who thereupon
brought a suit against the company for dam-
ages for the injury sustained by such proceed-
ing and for an injunction. Held, reversing
the judgment of the court below, Ritchie C. J.
diggenting, that the evidence showed that the
plaintiff relied upon the law to secure for him
the crossings to which he considered himself
entitled, and not upon any contract with the
company, and he could not, therefore, compel
the company to provide an under crossing
through the solid embankment formed by the
filling up of the road, the cost of which would
be altogether disproportionate to his own esti-
mate of its value and of the value of the farm.
Heldalso, that the company were bound to pro-
vide such farm crossings as mightbe necegsary
for the beneficial enjoyment by C of his farm,
the nature, location, and number of said cross-
ings to be determined on a reference to the mas-
ter of the court below. The substitution of the
word ‘“at,’ in sec. 13 of cap. 668 of the Conso-
lidated Statutes of Canada, for the word
‘“and’ in sec. 13 of cap. 51 of 14 and 15 Vie.
is the mere correction of an error and was
made to render more apparent the meaning of
the latter section, the construction of which it
does not alter nor affect. Brown v. The To-
ronto and Nipissing Ry. Co. (26 U. C. C. P.
206) over-ruled. Canapa SourmerN Ry. Co.
9. OLOUSE 139
2——Farm crossing—Agreement f.r cattle pass
~—Construction of-Liability of railway company
10 mainta.n—Substitution of solid embankment

for trestle bridge.] In negotiating for the sale
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oflands taken by the Canada Southern Rail-
way Company for the purposes of their rail-
way, the agent of the company signed a
written agreement with the owner, which con-
tained a clause to the effect that such owner

should ‘““have liberty to remove for his own:

use all buildings on the said right of way, and
that in the event of there being constructed on
the same 1+t a trestle bridge of sufficient
height to allow the passage of cattle, the com.
pany will so construct their fence on each side
thereof as not to impede the passage there-
under. Held, reversing the judgment of the
court below, Ritchie O. J. dissenting, that
under this agreement the only obligation on
the company was to maintain a cattle pass so
long as the trestle bridge was in existence and
did not prevent them from discontinuing the
use of such bridge and substituting a solid
embankment therefor, without providing a
pass under such embankment. CANADA
SourtHERN Ry. Co. v. ErRwiN — 162

3——(' ns. Railway Act 1879 (42 Vie., ch. 9)—
Applicati n of, to special act —Canad-an Faci-
Jie Railway inesrporation act (44 Vie. ch. 1)—
Powers of ¢ mpany under —ight to build line
beyond termines.] Held, Henry J. digsenting,
that the Canadian Pacific Railway Compan;

have power, under their charter, to exteng
their line from Port Moody, in British Col-
umbia, to English Bay. Cawapiaxn Paciric
Ry. Co. ». MaJor 233

4—Intercolonial railway contract—Certifi-
cate of enginecer—Furfeiture and penaliy
clauses 26

See CoNTrAOT 1.

REGISTRY ACTS—ZHquitable lien—Notice to
purchaser of land—R.8.0. ch. 41 sec. 81 — 877
Se¢e CHARGE ON LAND.

RESERVES—IFur Indians—Definition — 577
See INDIAN L ANDS.

RIGHT OF WAY~farm crossings—Agree
ment with railway company -~ 139, 162
See RAILWAYS AND RAILWAY CompANIES 1, 2.

2—— Possessory Action — Equivecal posses-
sion — —_ 450

8See AoTion 2.

SALE OF GOODS—Contract for sale of lumber

— Delivery— Acceptance of part—Right to reject

remainder — — —_ — 303
Sée CONTRAOT 2.

2—~——DBy agent for undisclosed principal—Right

of principal to sue—~Delivery—Deficiency in

quantity — — — — 401
Sez PRINCIPAL AND AGENT 1.

SALE OF LAND—FZzecution against vendor—
Voruntary payment by purchaser —~Lien - third
party—Application of proceeds of Sale—Inter-
pleader act—Lands taken or sold under execu-
tion. Where the purchaser of land voluntarily

INDEX,
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SALE OF LAND-Continueds

aid to the sheriff the amount of an execution
in his hands in a bond fide belief that it was
a charge upon the land, Held, that a party
having a lien on said land could not, under
the Interpleader Act, claim the money so paid
to the sheriff ag againgt the execution creditor,
even where he had relinquished his title to the
land to enable the owner to carry out the said
sale, and was to receive a portion of the pur-
chase money. Semble, that as the lands were
neither  taken nor sold under execution,” the
cage was not within the Interpleader Act—
FEDERAL BANK oF CANADA v CANADIAN BANK
oF COMMERCE 384

9——By minor— Action to annul—Preserip-
tion — — —_ 319
See TuTor AND MINOR.

SHIPS AND SHIPPING—Charler party--Defi-
cient cargo—Dead freight—Demurrage. By
charter party the appellants agreed to foad the
regpondent’s ship at Montreal with a cargo of
wheat, maize, peas orrye, ‘‘ as fast as can bere-
ceived in fine weather,’and ten days demurrage
were agreed on over and above lying days at
forty pounds per day. Penalty for non-perform-
ance of the agreement, was estimated amount of
fieight. Should ice set in during loading so as
to endanger the ship, master to be at liberty to
sail with part eargo, and to have leave to fill
up at any open port on the way homeward for
ship’s benefit. The ship was ready to receive
cargo on the 15th November, 1880, at 11 a.m.,
and the appellants began loading at 2 p.m. on
the 16th November. After loading a certain
quantity of rye in the forward hold, as it would
not be safe to load the ship down by the head
any further, the captain refused to take any
more in the forward hold. No other cargo was
ready, and as the appellants would not put the
rye anywhere except in the forward hold, the
loading stopped. At 8a. m. on the 19th the
loading recommenced and continued night and
day until 6 a.m. Sunday, the 21st, at which
time the vessel sailed, in consequence of ice
beginning to set in. When she sailed she was
214% tong short of a full cargo. If theicein the
canal had not detained the barges having grain
to beloaded, the vessel could have been loaded
on the night of the 19th. The respondent sued
appellants because ship had not received full
cargo, and claimed 2% days, 15th, 16th and 17th
of November, and freight on 2143 tons of
cargo not shipped. The appellants contended
delay was not due to them but to the ship in not
supplying baggers and sewers to bag the grain.
That the time Iost on the first week was made
up by night work, and that mere delay in
loading could not sustain claim for dead
freight. The Superior Court gave judgment
for the respondent for the dead freight but
refused to allow demurrage. This judgment
was affirmed by the Court of Queen’s Bench
(appeal side). On ap[peal to the Supreme
Court of Canada. Held, affirming the judg-
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SHIPS AND SHIPPING--Continued.

ment of the court below, Henry J. dissenting
that as there was evidence that the vessel
could have been loaded with a full and com-
Elete cargo without night work before she left,

ad the freighters supplied the cargo as agreed
by the charter party, the appellants were
liable for damages and that the proper measure
of the respondent’s claim was the amount of
agreed freight which they would have earned
upon the deficient cargo.—That the demurrage
days mentioned in the charter were over and
above the laying days and had no reference
to the loading of the ship. Lorp v. Davip-
SON —_ -— — —_— — 166

STATUTES—14 Geo. 3 ch. 48 (Imp.) Wager
policy — — = — 278
See INsurANCE Lire 2.

2———B.N.A. Act sec. 91 sub-sec. 24 ; sec. 92

sub-sec. 5; sees. 109, 11" — — — 577
See INDIAN LANDS.
3——31 Vie. ch. 13 sec. 18 (D.) — — 28

See ConTrACT 1.

4—-39 Vie. eh. 11 see. 25 (D) S. & £. O.
Act —_ — - — 431, 434, 439
See APPEAL 2, 3, 4.

5——42 Vie. ¢h. 9 (D.) Cons. Ry Act 1879 233
See RAILWAYS AND RAILWAY COMPANIES 3.

6——42 Vie. ch. 89 sec. 8 (D.) 8. C. A.

Act, 1819 — -~ — 258
See ArrmAL 1.

T——44 Vie. ¢h. 1 (D.) C. P. R. Incor.

Act — — — — — 233

See RAILWAYS AND RAILwAY CoMPANIES 3.

8——10-11 Vic. ch. 17 (Cun.) — — 352
See ASSESSMENT AND TAxwms.
9——14-15 Vie. ch. 51 sec. 13 (Can.) — 139

See RatLways aAND RaiLway CoMPANIES 1.

10—-C. 8. C. ch. 66 sec. 13 (C’an(.}) — 139
See RAILWAYS AND RatLwAy CouMPANIRS 1.
11——23 Vic. ¢k 61 sec. 58 (Can) — 352

Seec ASSRSSMENT AND TAXES.

12 —29-30 Vic. ch. 18 (Can.) — Church
lands — — — — — 258
See¢ TrRUST AND TRUSTEE 2.

13——FE. 8. 0. ch. 111 sec. 81 (0.)— R gistry—

Equitable lien — — — = @77
See CEHARGE oN LANDS.

14——R. 8. 0. ch. 118 sec. 2 (0.) Registry—

Preference - — — — . 366
See INsoLVENOY.

15em(. 8. L. C. ch. 4 sec. 2 (P.Q.) — 352
See ASSESSMENT AND TAXES.

16——386 Vic ch. 21 sec. 18 (P.Q.) — 352
See ASSESSMENT AND Taxes.
17——37 Vie. ch. 51 sec. 237 (~.Q.; — 852
See AssssMENT AND TAXES.
18——C. §. ch. 49 sec. 5 (Man.) — 130

See CHATTEL MORTGAGE 1,

INDEX,
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319

STATUTE OF LIMITATIONS
See Turor AND MINOR.

STATUTORY POWERS—C. P. Ry—Eztend-
ing line beyond terminus in act - 233
See RatLways AND Rarnway Com-
PANIES, 3.

SUBSTITUTION--Curat r to--Right of action--

Intervention Ly plainiiff in another capacity,

when irreqular—Art. 154 C. C. P. — 193
See AoTioN 1.

TIME-~for appea’ to Supreme Court of Canada-—

When it begins -to run—From entry or pro-

nouncing of Judgment — 431, 434, 439
See Aprmar, 2, 3, 4.

TITLE TO LAND - —_— —
8See InpIAN LANDS.

TRUST AND TRUSTEE—Grant to Township
—Land for school—Charitable trust—Accept-
tance of by trustees—Discretion of trusrees—
Doctrine of {'y-prés.] By the patent or grant
of the townsllllip of Cornwallis, in King Co.,
N. 8., made in 1761, four hundred acres of
land were declared to be ‘‘for the school.”
By a subsequent grant from the crown in 1790,
the said four hundred acres were declared to
be vested in the rector and wardens by the
name of the Church of Saint John, in the said
towaship, and the rector and wardens of the
said church for the time being “‘in special
trust, to and for the use of one or more school
or schools, ag may be deemed necessary by the
said Trustees, for the convenience and benefit
of all the inhabitants of the said township of

Cornwallis, and in trust that all schoolsin
said fownship furnished or supplied with
masters qualified agreeably to the laws of this
province, and contracted with for a term not
less than one whole year, shall be entitled to
an equal share or proportion of the rents and
profits arising from said school lands, provided
the masters or teachers thereof shall receive
and instruct, free of expense, such poor child-
ren as may be sent them by the said trustees.””
The grantees took possession of the land men~
tioned in said grant, and they and their suc-
cessors in office have ever since remained in
possession of it, and until the year 1873 the
rents and profits arising from such land were
distributedp among the schools of said town-
ship, and poor children gent by the trustees to,
and educated in, said schools according to the
terms of the trust In 1873, however, the then
trustees discontinued such distribution and
allowed the funds realized from said lands to
accumulate, the reagson alleged therefor being
that the schools of the township had become
so numerous that the sum appropriated to
each would be too small to be of use, and also,
that under the free school system all the poor
children of the township were educated free
of expense and the object for which such funds
had previously been supplied no longer existed.
The present defendants were invested with
the said trust in 1879, when the revenue of

877
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TRUST AND TRUSTEE—Continued.

the said lands had accumulated until they
amounted to over $1,200. Shortly after they
became such trustees it was determined to
build a school house in a certain district in
said Townghip with the money. A meeting of
the vestry of the church was held and a reso-
lution passed authorizing sueh school house to
be built on land leased from the church; the
school was to be non-sectarian, but after school
hours any of the children that wished could
receive insgtruction in the doetrines of the
Church of England. On a suit to restrain the
defendants from using the trust funds to build
such school hou'e and praying for an account,
Held, reversing the judgment of the Supreme
Court of Nova Scotia, and restoring that of
the court of first instance, that the trustees
had no discretion as to the application of the
trust funds, but were bound to distribute them
among all thé schools of the township, which
would be entitled to participate under the
terms of the trust, however wanting in utility
guch a disposition of said funds might be.
Held also, that the Attorney General of the
Province was the proper person to bring this
suit. Held, per Strong J. that in interpreting
the trust, in order to explain the appare it
repugnancy in the grant in providing that the
rents were to be distributed among one or more
schools, &ec., and also among all the schools
in the township, the probable condition of the
township, in respect to the number of schools
therein, at the time the grant was made,
coupled with the long continued nsage which
has prevailed in the manner of administering
the trust, could be considered as a rule of
guidance for such interpretation. Held also,
per Strong J., that under the doetrine of Cy-
pres, a reference might be made to the master,
to report a gcheme for the future administration
of the charity. ATTORNEY GENERAL OF Nova
SooTia ». AXFORD  — — - 204

2——Church lands — Rector and wardens —
Rectory endowments—Rectory lanis—29-30 Vie.
ch. 16—Construction.] Held, a.ﬁirmingl the
judgment of the courts below, that the lands
in question in this case were rectory lands
within the meaning of the Act 29 and 30 Viec.
c. 18, entitled ¥ An Act to provide for the sale
of rectory lands in this Province.”’ Held, also,
that the lands were held by the rector of the
Church of 8t. James, in the city of Toronto,
as a corporation sole for his own use, and not
in trust for the vestry and church wardens or
parishioners of the rectory or parish of St.
James, and such vestry and churchwardens
had therefore no locus standi tn curid with
respect to said lands. Dv MouriN ». LaNe-
TRY — —_ —_ — —_ 258

3—Assignment for benefit of ereditors ~Prior
mortgage—Suit to set aside—Trust deed not
attacked — — — — — 247

See Caarten MorTeAGE 2,

INDEX.

[S. C. R. Vor. XIIf,

TUTOR AND MINOR—Sale prior to 1st Aug.
1866— Action to annul ~ Prescription—Arts
2243, 2253, 0.C. Held, afirming the judg-
ment of the court below, Fournier and Henry
JJ. dissenting, that the action to annul a sale
made in 1855 by a minor emancipated by mar-
ringe to her father and ex-tutor (withont any
account being rendered, but after the making
of an inventory of the community existing
between her father and mother) of her share
in her mother’s succession, was prescribed by
ten years from the date when the minor be-
came of age. Moreaw v. YWorz, (T L U R.
147,) followed. GREGOIRE v. GBEGOIRE — 319

UNDHERWRITERS—Repairs by—Constructive

total loss =~ = @ — @ — — 506
See InsvrANOR, MARINE, 2.
WAGER POLICY —_— —_ — 278

See INsurANcE, Lirn 2.
WAIVER—Of condition inpolicy of insurance
—Aet of gqent — - - — 270

ce INSURANOE, FIRE.
WILL—Will, construction of—Legacy—Alie-
nation of property bequea hed by testator, effect
of-Partition--Estoppel—Cro-s appeal.] W. F.
by his will bearing date 11th February, 1833,
inter alia devised to M. his daughter by an
Indian woman and to E. and M, his dangﬁters
by another woman, a defined portion of the
seigniories of Temiscouata and Madawaska,
and the balance of said property to his sons
W.and E. A short time after making his will
the testator, who was heavily in debt, receiv-
ed an unexpected offer of £15,000 for the said
geigniories. and he therefore sold at once. paid
his most pressing debts, amounting to £5,400
and the balance of £9,600 was invested by
loaning it on security of real estate. At his
death, his egtate appearing to be vacant as
regards the £9,600, a curator was appointed.
On the 27th September, 1839, the narties
entitled under the will proceeded to divide and
apportion their legacies, basing their calcula-
tions upon the approximate area of the seig-
niories deviged, and received the collected part
of the sums allotted to each by the partition.
In an action brought by W. F. the respondent,
who was residuary legatee, against the curator
in or'er to make him render an account,
the court ordered the curator to render an ac-
count. which he did, and he deposited $50,000
and other securities. On a report of distribu-
tion being made. W. F (the respoudent) filed
an opposition claiming his share under the
will. This opposition was contested by J., the
appellant, on the grounds: 1st. That the lega-
cles were revoked. and that in his capacity of
universal legatee to his mother (the legiti-
mate child, he alleged, of the testator and the
Indian woman who was ¢ >mmune en biens
with the testatori he was entitled to one half
of the proceeds of the said £9,600; and 2nd,
that in the event of his claim to legitimacy
and revocation of the legacy being rejected,
as by the will the daughters were exempt from
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WILL—Continued.

the payment of the debts, he should, as repre-
genting one of the daughters, be entitled to her
proportion of £15,000, the net proceeds of the
sale. Held, affirming the judgment of the
court below, thatJ. (the appellant), not hav-
ing at the death of his mother repudiated the
partage to which she was a party, but on the
contrary having ratified it and acted under it,
wag estopped from claiming anything more
than what was allotted to his mother. Per
Strong, Fournier and Taschereau JJ.—That
under the law prior to the Code the sale of the
seigniories which were the subject of the
legacy in question in this cause, had not, con-
gidering the circumstances under which it was
made, the effect of defeating the legacy.
Semble, per Henry J.—That there was a revo-
cation of the legacy.

The judgment of the court below held
that as the testator declared that the daugh-
ters should not be liable for the payment
of his debts, partition, as regards them,
ghould be made of the sum of £15,000, the
price obtained from the sale of the seignio-
ries bequeathed, and not of the £9,600 remain-
ing in his succession at his death. On cross
appeal to the Supreme Court of Canada, Held,
that on the pleadings before the court no adju
dication could be made as to the sum of £5,400
paid by the carator for the debts,’and that in
the distribution of the moneys in court all that
J. (the appellant) could claim to be collocat-
ed for, was the unpaid balance (if any) of his
mother's ghare in the moneys, securities,
interest, and profit of the said sum of £9,600
in accordance with the partage of the 27th
September, 1839. Jonms ». FasEr — 342

INDEX.
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2——Will—Construction of—Contingent in-
terest.—T. McK., a testator, having previously
given all his estate, real and personal, to
trustees in trust for his wife for life, or during
her widowhood, made a devise, as follows :—
“In trust, also, that at the death, or second
marriage of my said wife, should such happen,
my son Thomas, if he be then living, shall
have and take lot number 1, ete., which I
hereby devise to him, his heirs, and assigns to
and for his and their own use forever.”” The
testator then gave to his other sons and to his
daughters other real estate in fee. He directed
that all the said devises ““in this section of my
will mentioned and devised,” should  take
effect upon and from the death or marriage of
his wife, and not sooner. He gave all his
other lands in trust for sale, the rents and pro-
ceeds to be at his wife’s disposal while un-
married, and after her death or marriage all
his personal property and estate remaining
was ) be equally divided among his children ;
providing always, that in the event of any
child dying without issue before coming into
possession ‘‘ of his or her share of the property
or money hereby devised or bequeathed,” the
share of such child should go equally amon,

the survivors and their issue, if any, as shaﬁ
have died leaving issue. The residuary clause
was a8 _follows:—¢‘ All other my lands, tene-
ments, houses, hereditaments, and real estate,”
ete. Held,—Sir W. J. Ritchie 0.J. and Four-
nier J. dissenting, reversing the judgment of
the court below, that the interest devised to
Thomas was contingent upon his surviving his
mother. TrE MErcEANTS’ BANK oF CANADA ».
KesypRretal — — — ~— 616
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