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Brooks' consent to the mortgage and to the loss of 
priority in respect of the mortgage bonds to be delivered 
to him under the contract, which the mortgage would, 
of course, have taken precedence of. 

All the surrounding circumstances point to this as 
the natural construction, and it is no strain upon the 
words of the memorandum itself so to interpret it. This 
reading makes the memorandum consistent with the 
sealed agreement ; the restrictive interpretation adopted 
by the Vice-Chancellor would give rise to a conflict of 
meaning between the memorandum and the agreement, 
both executed on the same day. It is needless to dwell 
further on this point, for we entirely adopt the reason-
ing of the learned Chief Justice on this part of the case. 

The objection that promissory notes, secured by the 
mortgage, were only to be given by Brooks and 
Bickford, under the agreement, as the iron was 
delivered into Brooks' possession, to be laid on the 
railway, and not when the iron was delivered at 
Belleville, is also, in our opinion, correctly answered 
by the judgment delivered in the Court of Appeal. 
The first informal memorandum of agreement, that of 
the 9th of June, 1874, made between Brooks and 
Bickford and Cameron, makes it clear that what was 
then intended was that the notes should be given on 
the delivery •on the wharf at Belleville, for it contains 
these words " all delivered on the wharf at Belleville free 
",of duties,the said Brooks to pay wharfage and harbour 
" dues (if any), a credit of six months to be allowed, but 
" the notes of the said Brooks at three months to be given 
" and to be renewed for three months, interest being 
" added to all such notes, at 7 per cent per annum, to be 
" given from time to time as delivered." This was the 
agreement of which the contract under seal of the 
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30th June was intended to be a more formal expression. 
The argument in support of this contention, founded 
on the provision that the mortgage was to stand as a 
security only for the balance uncovered by the bonuses, 
and Government grant, which were not payable until 
the iron was laid, is, as the Chief Justice demonstrates, 
sufficiently refuted by the terms of the agreement 
" and all moneys received from such bonuses and aid 
" to be • credited on the amount secured by said 
" mortgage." We are at a loss to see that Brooks' 
covenant with Bickford to proceed with diligence in 
laying the track has any bearing on the point. 
This objection, therefore, also fails ; it was indeed but 
faintly pressed in argument here. 

The objection that the mortgage ought not to be 
considered as a security for the iron removed by 
Bickford, appeared at first more serious than either of 
those before alluded to. The agreement for the sale of 
the iron was, of course, a mere executory agreement, 
not amounting to a bargain and sale of specific chattels, 
but so soon as the iron was deposited on the wharf it 
became appropriated to the purposes of the agreement, 
and, if no contrary intention had been expressed in the 
contract, the - property would have passed to Brooks, 
the vendors retaining merely a lien until the time 
arrived for laying the iron on the railway, and it was 
delivered to Brooks for that purpose. 

The contract, however, did control the passing of 
the property, for it contains this stipulation in favor of 
the vendors :—" The said vendors to hold their lien 
" and ownership on the iron until laid down on the 
" track, when the several grants and bonuses are 
" payable." In the face of this provision no property 
passed, unless the word "ownership" is to be read 

49 
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otherwise than in its primary meaning, a construction 
there is no ground for. The law on this subject is 
clear. On an agreement for the sale of chattels ascer-
tained at the time of the contract, or afterwards 
specifically appropriated to the purposes of the contract, 
the property ordinarily passes at the time of sale or as 
soon as the appropriation takes place, but this is only a 
presumption of intention, which may be controlled by 
the express provision of the parties. In the present case 
the parties have clearly expressed their intention, that 
the property should not pass to the vendee, until it was 
delivered to him to be laid upon the railway. The 
case of Page y Cowasjee (1), referred to in the judgment 
of the Court of Appeal, is therefore inapplicable. It 
was argued that the removal of the iron constituted a 
failure of the consideration of the notes pro tanto which 
could have been set up in defence to an action on the 
notes, and that if the whole price had been paid, a 
proportion could have been recovered back in an 
action for money had and received. • The case, how-
ever, being that it was too late to set up the failure of 
consideration, as judgment had been recovered whilst 
the money had not been paid, a Court of Equity 
would, it was suggested, restrain execution on the 
judgment, in order to obviate the needless circuity of 
first paying the money, and then suing for its recovery ; 
in other words, it would be inequitable to enforce 
execution under such circumstances. 

We are of opinion, however, that this contention is 
not entitled to prevail, inasmuch as the consideration 
for the promissory notes was the vendors' covenant con-
tained in the sealed contract of the 30th June, 1874, as 
distinguished from the performance of that covenant, 

(1) L. R. 1 P. C. App., 127. 
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and, as this covenant was partly performed by the 
delivery at Belleville, that is, performed as far as the 
vendors could perform it, there was not such an entire 
failure of consideration as would have entitled Brooks, 
if the money had been actually paid, to recover back, 
in an action for money had and received, an amount 
equal to the proportion of the price paid for the iron 
removed. The recovery of that money would not have 
left the parties in statu quo, and therefore the purchasers' 
remedy would be a cross action on the agreement. The 
rights of the parties would be therefore properly adjust-
ed, in taking the mortgage account, by charging the full 
amount.of the 'promissory notes against the mortgagor, 
and then, under the general direction to make just 
allowances, deducting the reduced value of the iron at 
the time of its removal. 

The question which next arises relates, to the juris-
diction of the Master, to whom the reference was made 
by the decree, to entertain the question of the validity 
of the mortgage. In point of fact, at least as far as we 
can see on the face of the record, that point was not 
raised before the Master, but this 'can make no differ-
ence, for it was quite competent to the Court below to 
consider any objection , which could have been set up 
in the Master's office. It has been objected that this is 
a point of practice on which this Court, as an appellate 
jurisdiction, should not disturb the decision of the 
Court below ; but, without conceding that this objection 
has any force, it must be remembered that the decision 
appealed from is not that of the Court of Chancery, 
which is the Court whose practice is in question, but of 
the Court of Appeal, before which the point was dis-
cussed for the first time. However, we do not consider 
that any authority would warrant us in declining to 

49f 
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review the judgment of the Court below on this head, 
for the single reason that it is not confined to a mere 
question of discretion, or even a pure point of. practice, 
but involves the decision of a very substantial question 
—one going to the very merits of the cause—the proper 
construction and effect of the terms of compromise 
which the parties had agreed to and had embodied in 
the decree. The general practice of the Court, of 
Chancery of Ontario, according in this respect with that 
which prevailed in. England before the abolition 
there of the office of Master, is, that a question such as 
this, the invalidity of a mortgage deed, should be raised 
by the pleadings and adjudicated on by the Court at 
the hearing of the cause. We can find no exception to 
this cardinal rule of equity procedure save in some 
few respects, where the general orders of the Court of 
Chancery in Ontario have authorized the Master to deal 
with matters of account which formerly required special 
directions in the decree, and which have no relation to 
the present case. If the doctrine of the Court of Appeal 
were to prevail, it is hard to suppose any case in which 
the Master, under a reference to take the account in a 
mortgage suit, might not assume the jurisdiction to 
decide on the validity of the mortgage deed. If the 
mortgagors are to be at liberty to say in the Master's 
office, there is nothing due on this mortgage deed, 
because it was beyond the powers of the Respondents 
as a corporation to make it, why should they not also 
be heard to say, there is nothing due because the deed, 
was obtained by fraud ? Unless some arbitrary line is 
to be drawn, the right of the Master, under such a 
reference, to enquire into the validity of the deed would, 
according to the doctrine of the Court below, be co-
extensive with that of the Court at the hearing, em- 
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bracing every case in which a mortgage might be 
impeached upon a ground which would have entitled 
the mortgagor to have had it wholly set aside by decree 
or to have had the mortgagee's bill for foreclosure dis-
missed. We know of no authority for any such dele-
gation of the functions of the Court to the Master. The 
case of Penn v. Lockwood (1) has been relied upon as an 
authority for such a mode of procedure, but we are 
unable to see that it has any application. That was a 
case, in which, under a former practice of the Court of 
`Chancery in Upper Canada, the Defendant, having 
made default in answering the Bill in a foreclosure 
'suit, a decree was issued on prwcipe, as of course, from 
the Registrar's office without any judicial intervention. 
The terms of the decree were those appropriate to a 
foreClosùre suit directing the Master to take the usual 
accounts. This was at a time long anterior to the repeal 
of the usury laws. On proceeding with the account in 
the Ma'ster's office it appeared that the mortgage had 
been given to secure a loan of money, but that it covered 
an amount in excess of the money actually advanced 
Mid legal interest, whereupon the Master reported the 
actual loan with interest at six per cent. alone, as the 
amount dué,.di'sallowing to the mortgagee the illegal 
interest. This was the only course the Master could 
have pursued ; strictly confining himself to the account, 
he enquired into the consideration for the mortgage, 
and finding that the amount secured on its face com-
prised usurious interest, he disallowed it ; if he had 
proceeded otherwise and taken the amount secured as 
the true mortgage debt, he would have unjustly charged 
the mortgagor with money which was not recoverable. 
If the principle which the Court of Appeal have applied 

(I) I Grant, 547. 
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in this case had been acted on in Penn v. Lock-
wood, the Master would have found • that the 
mortgage being illegal nothing was due, for it was only 
in suits for redemption, where the mortgagor asked the 
aid of the Court, that the payment of principal and legal 
interest was imposed as a conditional term of relief ; in 
forclosure suits the Court, if usury were proved, dis-
missed the Bill. The practice of imposing such terms 
in redemption suits was an exception to the well estab-
lished general rule that the measure of a party's 
equities is the same in all cases without regard to 
his position on the record as Plaintiff or Defendant. 
Hanson v. Keating (1) ; Gibson v. Goldsmid (2). Had 
the Master in Penn y. Lockwood gone to the 
extent which the Court below have gone in the 
present case, he must have found that the mortgage 
was wholly void, and have reported that nothing 
was due in respect of it. Therefore, for the reason 
alone that the principle on which the Court of 
Appeal proceeded was at variance with the established 
practice, and that no authority has been cited in sup-
port of the decision but the case of Penn v. Lockwood, 
which is distinguishable on the ground that the Master 
was there dealing with the account, and po within the 
limits of his jurisdiction, we should be prepared to 
reverse the order under appeal. 

There is, however, the further objection that the 
terms of the decree in the present case, read and con-
sidered in connection with the proceedings in the cause, 
and with what had taken place between the parties 
excluded any such power in the Master. 

At the date of the consent decree, the Respondents 
had amended their Bill, and given notice of motion for 

(1) 4 Hare, 1; (2) 5 DeG. MCN. & G., 757. 
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an injunction to restrain the sale under the power in 
the mortgage, upon the ground that having regard to the 
fact that a portion of the iron had, as already mentioned, 
been removed and sold by Bickford, the mortgage 
was a satisfied security. Whilst this motion was pend-
ing the parties agreed to terms of compromise, which 
the decree in question was intended to carry out. The 
first clause of the decree directs the Master to ascertain 
and state the amount due on the mortgage security in 
the Bill mentioned, and to find the amount due for iron 
laid or delivered to or for the Plaintiffs' use on the track, 
and also the amount due (if anything) in respect of iron 
delivered at Belleville, but since removed, and to report 
special circumstances if requisite. The object obviously 
being to get a decision, under this consent decree, of 
the case made by the last amendment to, the Bill—
namely, that the Appellants were not entitled to recover 
for the iron removed, the only point remaining in dis-
pute, a decision which, as involving matter of account, 
could be more conveniently arrived at on an appeal 
from the Master than on a motion for the injunction. 
If, therefore, the general rule of practice had warranted 
the setting up of the defence of illegality in the Master's 
office for the first time, we should have thought that 
this decree, having regard to its peculiar wording and 
to the circumstances under which it was made, ought 
to be construed as excluding any enquiries but those 
specifically mentioned in it. 

We have also to differ from the learned Judges of the 
Court below in the opinion which they formed as to 
the validity of the mortgage. The objection to it, which 
has been sustained by the Court of Appeal, is that it 
was beyond the powers of the Railway Company to 
create such a security. It cannot be success- 
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fully contended, in the face of many decisions to the 
contrary, both in England and America, of Courts of the 
highest authority, that a statutory corporation is in-
capable of mortgaging its property, unless its incapacity 
to do so is either expressly declared, or is to be gathered 
by implication from the terms of the Act of Incorpora-
tion. In other words, no enabling power is requisite 
to confer the authority to mortgage, but primd facir.  
every corporation must be taken to possess it. 
Ashbury Carriage Co. v. Riche (1) ; Re Patent File 
Company (2) ; Scott y. Colbourn (3) ; McCormack v. Perry 
(4) ; Pennock v. Coe (5) ; Dunham v. Railway (6) ; 
Galveston Railway Co. v. Cowdry (7) ; Australian 
Steamship Co. y. Mounsay (8). If its rights in 
this respect are limited, it must be by force of some 
disability imposed by the instrument creating it, 
whether that instrument be a Statute or a Royal 
Charter ; and such a disability may be deduced either 
from the object of the corporation being limited to 
certain specific objects, or from its property being 
subject to charges or trusts in favor of the public with 
which a mortgage would be inconsistent. The deed 
of charge in question in the present case, purports to 
give, in security for the payment of iron to be used in 
the construction of the Respondent's railway, all the 
lands of the Company, as well as its franchises and 
powers. The Act of Incorporation, which creates the 
Company and authorizes the construction of the 
railway, neither confers upon nor takes away from the 
Company the power to mortgage its lands or other 
property. It incorporates with it, however, the 

(1) L. R. 7 H. L., 653 ; (2) L. R. 6 Ch., 83 ; (3) 5 Jur., N.S., 183 ; 
(4) 7 Exch., 355 ; (5) 23 How., 128 ; (6) 1 Wall., 267 ; (7) 11 Wall., 
474; (8) 4 K. & J., 733. 
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pro'iisions of the General Railway Act (1), includiig 
that contained in section 9 sub-section 11 of that Act 
which authorizes the Company to borrow money, issue 
debentures, and 'to mortgage the lands, tolls, revenues 
and other property of the Company for the payment of 
such loans and debentures, and also that contained in 
section 9 sub-section 2, giving the Company authority 
to " alienate, sell and dispose of lands acquired for the 
" construction, maintenance and accommodation of the 
" Railway." The power to borrow money and secure 
the loans cannot, we think, be considered as implying 
that the Company's powers to mortgage are to be 
limited to that object, but it indicates that, in the view 
of the Legislature, borrowing money was not so 
'obviously within the necessary general powers of the 
Company as to be considered as conferred without 
express words. Another reason for not attributing any 
such effect to the express power to mortgage just 
referred to is this : at the date of the passing of the 
original Railway Act, from which the clause in 
question in the Consolidated Act has been taken, the 
usury laws were in force, and this section gives 
authority to borrow at the rate ' of eight per cent. 
interest. Again, it is not merely a power to mortgage 
to secure loans which is created by the section in 
question, but it authorizes the borrowing on deben-
tures which .are to be secured by mortgage. Further, 
it empowers the Company to " hypothecate, mortgage, 
and pledge" not merely its lands, but also its tolls, 
revenues and other property ; thus giving enlarged 
powers as to the property which may be subjected to 
the mortgage. It seems to us, therefore, out of the 
question to say that this sub-section can either be 

(1) Con. Stat. of Canada, cap. 66. 



732 	SUPREME COURT OF CANADA, 

Bickford vs. The Grand Junction Railway Company. 

construed so as to exclude the general power of the 
Company incidental to its existence as a corporation to 
deal with its property by way of mortgage, or, that 
it can have any restrictive influence on the express 
powers conferred by sub-section 2 of section 9 of the 
same Act. 

The next enquiry must be, if this mortgage was 
within the scope of the powers conferred upon the 
Company to construct and work a railway: In 
other words, was it given for a purpose tending to 
effect the objects for which the Company was called 
into existence? The iron rails, for the price of which 
the mortgage in question was actually given, were in-
dispensable to enable the Company to carry out its 
undertaking. This iron the Company might, if they 
had so chosen, have purchased directly from the 
vendors. It was found more convenient, however, to 
make a contract for the construction of the railway, by 
which the contractor undertook to furnish the iron. 
There was nothing, however, in the circumstance that 
the construction and completion of the line of railway 
had been made the subject of contract, which took away 
from the Company the power which they originally, 
possessed of purchasing iron, and, if they thought fit, 
of securing the payment of the price upon any property 
which, in other respects, they were free to give as 
security. Then, on what principle could it be suggested 
that having this power of purchasing iron directly and 
giving security for the price, the Company were dis-
abled from mortgaging their property as a collateral 
security in aid of their contractor. This, it must be 
borne in mind, does not concern the powers of the 
directors merely, but it is a question of the powers of the 
corporation itself in its dealings with strangers. The 
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answer to the enquiry before made seems included in 
this statement of the powers of the Company. They 
have power under the general law of corporations 
to mortgage for any purpose in furtherance of the 
object of incorporation ;_ the object of the incorporation 
being the construction of a railway for which iron rails 
were absolutely requisite, they had power to give a 
mortgage to secure the price of rails, and they have 
done no more than that in the present case. That they 
have given the mortgage as sureties for the contractor, 
and not as the direct purchasers of the iron, can make 
no difference ; indirectly, they having given it to secure 
the price of the rails, and the secondary liability, to 
which they have subjected their property, is as much 
in furtherance of their undertaking as if no contractor 
had been interposed between them and the Appellants ; 
in short, the Company were, in effect, the sub-purchasers 
from Brooks of the iron which the latter had purchased 
from the Appellants, and in order to obtain the property 
instead of paying money, they gave the mortgage to 
secure the original price. 

Had the mortgage been given for any object 
foreign to or inconsistent with the purposes of 
of the incorporation, then, no doubt, it would have been 
ultra vires of the Company. A familiar instance of a 
Railway Company exceeding the limits of its under-
taking, is afforded by a well known case, in which 
such a corporation added to its legitimate business that 
of a line of steamships. Had this mortgage been given 
in aid or furtherance of any similarly unauthorized 
enterprise, it would, of course, have been ultra vires, 
but it is manifest that such was not the ,case here, and 
that the sole object of the corporation was to attain the 
end for which it had been created. 
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There remains the further enquiry : Was this 
mortgage inconsistent with any statutory desti-
nation of the property of the Company sub-
ject to the mortgage ? In this connection it must 
be borne in mind that the single question before the 
Court is that concerning the validity of the mortgage, 
and that it is premature to discuss the nature and extent 
of the remedies to which the Appellant may be entitled. 
We have only to recall the terms of the decree under 
which this contention has arisen, and which consist of a 
reference to ascertain the amount due, to be satisfied 
that the question of the Appellant's right to any parti-
cular remedy has been excluded by the decree, which 
expressly concedes the right to sell, if the money found 
due should not be paid within thirty days from the 
date of the Report. That the Appellant may have 
threatened and actually intended to offer for sale the 
franchises of the Railway Company is therefore imma-
terial in the consideration of this appeal ; in short, it is 
not under the judicial notice of the Court. I apprehend 
the Respondents will not be precluded from enforcing 
any remedy which they may have ever possessed to 
restrain any illegal act, which the Appellant may 
purpose to commit under color of availing himself of 
his legal remedies to realize the money secured by his 
mortgage. - But the question of what these remedies 
may consist is wholly beside the present controversy. 

If the mortgage comprises any property which the 
Company were free to give in security, it can make no 
difference that it also includes other subjects, which 
were so impressed with a charge or trust in favour of 
tse public, that it was beyond the power of the Com-
pany to deal with them. 

The Court below have determined that this deed was 
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wholly void, but if it creates a good charge on any 
single parcel of, land which it purports to affect, this 
cannot be the correct conclusion. The charge is on all 
the lands of the Company situate in the town of Belle-
ville, and Villages of Sterling and Hastings, and in the 
several townships designated, and on the franchise and 
powers of the Railway, between the town of Belleville 
and the Village of Hastings. Then are all the lands 
of a Railway Company so dedicated to public uses, or 
so impressed with a public trust that it is ultra vires of 
the Company to deal with them by way of mortgage ? 
On the answer to this must depend the correctness of 
the decision appealed from. Assuming for the present 
purpose that the principles enunciated by the English 
Court of Chancery in the case of Gardener y. The London, 
Chatham 4- Dover Railway Company (1) are applicable to 
the permanent way, station houses, and station grounds 
actually required for the use and purposes of the Railway, 
it surely cannot be said that a Railway corporation, 
constituted as the Respondents' Company is, may not 
legally acquire and hold other lands, which it requires 
for no such uses. All practical experience demonstrates 
that a company, of this kind, at the completion of its 
works, usually finds itself to have acquired property in 
land not required for the, purposes of its working, lands 
which it may, have been compelled to acquire as part of 
other property which it could not dispense with, 
or which, though purchased or taken as necessary 
for the use of the railway, have, in the event, been 
found to be superfluous. Is the Company, then, to be 
prohibited from dealing with such lands, the retention 
of which, . in their hands, as so much unproductive 
stock, can subserve no possible purpose of public 

(1) L. R. 2 Ch., 201. 
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utility ? The answer to this enquiry in the negative 
would be obvious on general principles, even if a 
specific enactment did not afford it. But we have 
this answer embodied in the written text of the law 
itself, for by section 9 sub-section 2 of the General• 
Railway Act (1), express power is conferred upon the 
Company to alienate, sell and dispose of lands which 
they may have acquired for the construction, main-
tenance, accommodation and use,of the railway. This 
right of alienation includes lands acquired in the 
exercise of compulsory powers as well as those obtained 
by conventional purchase. That the words " alienate, 
sell or dispose" include a power to mortgage as well 
as that of absolute disposition, requires no demonstra-
tion. 

Mr. Justice Ritchie has suggested how important a 
power of mortgaging surplus lands is in this country, 
for a reason which would have no existence in England. 
The practice has prevailed, in all the Provinces, of 
making large statutory grants of wild lands from the 
public domain in aid of the construction of railways, 
Were Railway Companies disabled from mortgaging, 
the use of such grants would be greatly diminished. 
The power of mortgaging lands so granted, has been 
expressly recognized as one of the ordinary powers of a, 
Railway Company by the Supreme Court of the United 
States. Tucker v. Furgusson (2) ; Farnsworth v. 
Minnesota and Pacific Railway Co. (3). 

For these reasons it is impossible to maintain the 
order of the Court of Appeal in the absence of evidence 
establishing the fact that the Company had no lands 
other than those required for the permanent way and 

(1) Con. Stat. of Canada, cap. 66; (2) 22 Wall., 572; (3) 2 Otto., 
49. 
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station grounds, and otherwise for the efficient working 
of the railway. The mortgage cannot be pronounced 
wholly void on the ground now under consideration, 
unless this is shown. It lay upon the Respondents, 
who seek to avoid the mortgage, to prove this, but 
there is not the slightest evidence of it. 

Therefore, conceding for the present that the mort-
gage, if confined to the franchise, and to the rail-
way and its adjuncts, would have been void as 
being a charge on subjects extra commercium, it does 
not follow that it may not be a good charge on other 
lands over which the Company had power of free 
disposition, and for that reason alone the order of the 
Court below should be reversed. 

It is proper, however, to guard against the supposi-
tion that we express any opinion as to whether, if this 
mortgage had been confined to the railway itself and. 
its franchises, it would have been wholly void and 
inoperative. Speaking for myself alone, and without 
expressing any decisive opinion, I think there was 
much force in the argument that a Court of Equity 
would give effect to such an instrument, ât least to the 
extent of treating it as a good equitable charge upon 
the net earnings of the railway, a view which would 
have been quite sufficient to have sustained this appeal. 

Further, the use of the word " franchise" seems to 
have led to some confusion in considering the rights of 
mortgagees of railways in this country. Strictly, the 
expression is not accurate as applied to a corporation 
constituted by Act of Parliament ; it should be confined 
to corporations created by Royal grant or charter, the 
word " franchise" meaning a privilege granted by the 
Crown in the exercise of the Royal prerogative (1). It has, 

(1) Chitty on Prerogatives of the Crown, pp. 118, 119. 
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however, been sometimes applied to statutory corpora-
tions in a more extended signification than even 
analogy warrants, as meaning not only the right con-
ferred on a number of individual persons to constitute 
a corporate body, but also as importing powers in dero-
gation of private rights of property conferred on such 
a body by Statute. 

The right to be a corporation is not, of course, sus-
ceptible of alienation by mortgage or otherwise, but it 
is not easy to find any conclusive reasons why other 
powers, such as those of taking lands, operating the 
railway, taking tolls, and exercising the other rights and 
powers usually conferred on railway companies, should 
not be susceptible of transfer, the transferees being, of 
course, subject to all trusts and burdens in favor of the 
public which the original Company was liable to. Very 
high American authority, including that of the Supreme 
Court of the United States (1), points to one solu-
tion of this difficult question, whilst English decisions 
maintain the opposite view ; and it was contended by. 
Mr. Cameron, in his very able argument on behalf of 
the Appellant at this bar, that the circumstances of this 
country and the conditions under which railways are 
constructed here, warranted the adoption of the Ameri-
can in preference to the English doctrine, as being more 
favorable to the rights of the holders of bonds and 
debentures issued for borrowed capital. We express no 
opinion on this point, other grounds suffice to decide 
this appeal, but it was thought right to notice the argu-
ment and to say that we still consider it an open ques-
tion which this Court may yet be called upon to decide 

(1) Hall v. Sullivan, 21 Law Reporter, 138. Judgment of Curtis 
J., in U. S. Circuit Court ; Wilmington Railway Co. v. Reed, 
13 Wall., 268. 
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without any prejudice from the present determination. 
The same may also be said of the point much pressed 

by Mr. Cameron, that a mortgagee of a railway which 
has been abandoned and become an abortive undertak-
ing before its construction has been completed, and 
which remains nothing more than so much land, may 
be entitled to very different remedies from those to 
which the holder of such a security may be restricted 
upon a completed line—a going concern—such as Lord 
Cairns in his judgment in Gardener v. The London, 

Chatham 4-  Dover Railway Company (1) likens to " a 
fruit-bearing tree," a simile very inapplicable to land in 
this country, originally designed for a railway which 
has been abandoned. When such a case is presented 
for decision, it will, in my opinion; deserve attentive 
consideration. 

The judgment of the Court being to reverse the order 
of the Court below, the minutes of the order to be drawn 
up on this appeal will be as follows : 

REVERSE the order of the Court of Appeal of the 
15th day of June, 1876, and also that of the 
Court of Chancery of Ontario, of the 15th day 
of March, 1876. 

REFER it back to the Master of the Court of Chan-
cery to review and alter his report by finding 
the amount due on the mortgage security 
in the pleadings mentioned to be the balance 
remaining due for principal and interest for 
the price of all the iron delivered on the 
wharf at Belleville by the said defendant 
Bickford, for the defendant Brooks, which 
said price was found by the said Master in 
his report, to be the sum of $219,830, after 

(1) L. R.2 Ch. 201. 
50 
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deducting from the said sum the value, of the 
iron mentioned in the said report of the 
Master, as having been removed from Belleville 
by the said defendant Bickford, at the rate 
already found by the said Master, and specified 
in his Report, with liberty to the Master to 
report any special circumstances material to 
the question of damages. 

ORDER that the Respondents pay to the Appellant 
his costs of this appeal, and also the costs in 
the Court of Appeal, as well as those , of the 
motion by way of appeal from the Master's 
Report in the Court of Chancery. 

Attorney for Appellant :—Hector Cameron. 

Attorneys for Respondents :—Bethune, Osler 4 Moss. 
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ACKNOWLEDGMENT OF DEBT-What suffi- 
cient 	 361 

See LOAN. 
APPEAL-Right to.] An appeal lies direct to the 
Supreme Court of Canada from the Supreme 
Court of Judicature of the Province of Prince 
.Edward Island, as being the highest Court 
of final resort in that Province. KELLLY V. 
SOLIVAN - 	- 	- 	- 	- 

2.—In matter of discretion.] Held, under 
section 22 of the Supreme and Exchequer Court 
Act, no appeal lies from the judgment of a Court 
granting a new trial, on the ground that the 
verdict was against the weight of evidence, that 
being a matter of discretion. BOAR: v. Tan 
MERCHANTS' MARINE INSURANCE COMPANY - 110 

3.— Right to appeal under 38th Viet., ch. 11, 
sec. 26.] Held, that the Court proposed to be 
appealed from, or any Judge thereof, cannot, 
under sec. 26 of the Supreme and Exchequer Court 
Act, allow an appeal when judgment had been 
signed, entered or pronounced previous to the 
'eleventh day of January, 1876. TAYLOR V. THE 
QUEEN - - - - - 65 

4.—Right to appeal by Defendant, (P. Q.).] 
The 38th Vict., ch. 11, sec. 17, enacts that no 
appeal shall be allowed from any judgment 
rendered in the Province of Quebec in any case 
wherein the sum or value in dispute does not 
amount to two thousand dollars. H. brought an 
action against J., praying that J. be ordered to 
pull down wall, and remove all new works com-
plained of, &c., in the wall of /3:'s house, and pay 
£500 damages, with interest and costs. H 
obtained judgment for $100 damages against J, 
who was also condemned to remove the works 
complained of, or pay the value of " mitoyen-
neté" :-Held, (Strong, J., dissenting) that in 
determining the sum or value in dispute in cases 
of appeal. by a Defendant, the proper course was 
to look at the amount for which the declaration 
concludes, and not at the amount of the judg-
ment. Per Strong, J., (dissenting) : The amount 
in dispute was the sum awarded for damages 
and the value of the wall of which the demolition 
was ordered by the judgment appealed against. 
JOYCE V. HART 	- 	- 	- 	- 	321 
ASSESSMENT-Notice of - Alteration without 
notice by Court of Review - Liability.] The 
Plaintiffs, being persons liable to assessment, 
were served by the assessors of a municipality 
with a notice, 	fc. .. prescribed by 32 Vic., 
ch. 36, sec. 48, L0., f  and on that notice the 
amount of their personal property, other than 
income, was put down at $2,500, but on the 
column of the assessment roll, as finally revised 
by the Court of Revision, the amount was put  

ASSESSMENT-continued. 
dawn at $25,000, thereby changing, without 
giving any further notice to Plaintiff, the total 
value of real and personal property and taxable 
income from $20,900 to $43,400 : Held, that 
the Plaintiffs were not liable for the rate calcul-
ated on this last-named sum, and that a notice, 
to be given by the assessor in accordance with 
the act, is essential to the validity of the tax. 
NICHOLLS V. CUMMINS 	- 	- 	- 395 
AWARD -Remitting back.] Held, that by Statute 
of P. E. I., known as " The Land Purchase 
Act, 1875," an award of the Commissioners 
cannot be quashed and set aside or declared 
invalid and void on application made to the 
Supreme Court of P. E. I., but can be remitted 
back to the Commissioners in the manner pre-
scribed by the 45th section of the Act. KELLY V. 
SULIYAN 	 1 

CHARLEVOIX ELECTION CASE - - - 145 
See ELECTION. 

CHURCH-St. Andrews Church, Montreal 235 
See PEWHOLDER. 

CIVIL CODE OF LOWER CANADA-Prescription 
under. 	- 	- 	- 	- 	360 

See PRESCRIPTION. 

COSTS-When court equally divided.] The Judges 
of the Supreme Court being equally divided in 
opinion, and the decision of the Court below 
affirmed, the successful party was refused the 
costs of the appeal. But (Per the Chief Justice) 
by 38th Vic. ch. 11, sec. 38, the Supreme Court 
being authorized, in its discretion, to order the 
payment of the costs of the appeal, the decision 
in this case will not necessarily prevent the 
majority of the Court from ordering the pay-
ment of the costs of the appeal in other cases 
where there is an equal division of opinion 
amongst the Judges. THE L. AND L. AND GLOBE 
IN, Co. V. WYLD 	- 	- 	- 	- 	605 

CONTRADICTION OF WITNESS - - 117 
See WITNEss. 

CROSS-EXAMINATION OF WITNESS-Contra- 
diction 	  117 

See WITNESS. 
CUSTOM AND USAGE - - - - 235 

See PEWHOLDER. 

DAMAGES - 	- 	- 	- - 235 
See PEWHOLDER. 

DEED-Escrow-Estoppel.] To a declaration for 
quiet enjoyment in a mortgage to the Plaintiffs, 
executed by T., the Defendants' grantee, R., 
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DEED—continued. 
one of the Defendants, pleaded that T. did 
not, after the making of that deed, convey 
to the Plaintiffs. The deed from Defendants 
to T. was dated 22nd June, 1855, and the 
mortgage from T. to the Plaintiff was dated 
10th April, 1855. Both were registered on the 
28th July, 1855—the deed first. It appeared 
that there were two mortgages from T. to 
the Plaintiffs on another lot, when this mort-
gage was made, and instead of which it was 
given. After executing this mortgage, T. found 
that a deed from the Defendants to him was 
necessary to give the legal title, and he got the 
deed in question. The two mortgages were not 
discharged until the 16th August, 1855. Held, 
on appeal, affirming the judgment of the Court 
of Queen's Bench, Ontario, that the whole trans-
actions skewed that the mortgage was not 
intended to take effect until the perfecting of 
T.'s title and the discharge of the other mortgages 
for which it was given, and that the Plaintiff, 
therefore, could recover. Also, that assuming 
the deed of the 10th of April to have been a com-
pleted instrument from its date, the usual cov-
enant contained in it that the grantor was seized 
in fee at the date of the deed created an estoppel, 
and that the estoppel was fed by the estate T. 
acquired by deed of the 22nd June, 1855. (Henry, 
J., dissenting.) THE TRUST AND LOAN Co. V. 
RUTTAN - - - - 564 
DELIVERY—of Railway iron - - - 696 

See MORTGAGE BY RAILWAY COMPANY. 
DEMOLITION OF WORKS—in Province of Que-
bec, how demanded.] Held, that demolition of 
works completed may properly be demanded in a 
petitory action for the recovery of property and 
that the present action is one in the nature of a 
petitory action. JOYCE V. HART - 	- 321 

ELECTION—Clerical undue influence.] Held, that 
the election of a member for the House of 
Commons guilty of clerical undue influence 
by his Agents is void. That sermons and 
threats by certain parish priests of the County' 
of Charlevoix, amounted in this case to acts 
of undue influence, and are a contravention 
of the 95th Section of the Dominion Elec-
tions Act, 1874. Per Ritchie, J. :—A clergyman 
has no right, in the pulpit or out, by threat-
ening any damage, temporal or spiritual, to 
restrain the liberty of a voter so as to compel 
him into voting or abstaining from voting other-
wise than as he freely wills. BRASSARD V. 
LANGEVIN - - - - - 145 
ESCROW - 	- - - - 564 

See DEED. 
ESTOPPEL 	 

See DEED. 
EVIDENCE—Special case — Further evidence.] 
Held, that when a case has, by consent of 
parties, been turned into a special case, and the 
Judge's minutes of the evidence taken at the 
trial agreed to be considered as part of the said 

FIRE INSURANCE—Interim Receipt--Description 
of premises in policy—Authority of Agent.] 
On the 9th of August, 1871, the Plaintiffs (Res-
pondents) applied to the Defendants (Appel-
lants) through their agent H., at Hamilton, for an 
insurance on goods to the amount of $6,000 con-
tained in a store on the south side of King street, 
described in the application as no. 272 in Defend-
ant's special tariff book, and marked no. 1 on a 
diagram endorsed in pencil by the Secretary of 
the Company at Montreal ; this diagram being 
a copy of the diagram on a previous application 
for policy by insured. The premium was fixed at 
62 cts. on the $100, and was paid on the 10th of 
August. On the said 10th of August the Plaintiffs 
gave a written notice to H. that they had added 
two flats next door to their former premises 
(which would form part of no. 273 in Defendants' 
special tariff book), and that part of their stock 
was then in these new flats. A few days later, H. 
inspected the building, and said the rate would 
have to be increased in consequence of the 
cuttings. On the 29th of August, H. notified 
Defendants of the opening into the adjoining 
building, but did not communicate the written 
notice in its entirety. An increased rate, making 
it one per cent., was fixed, and paid by the 23r 
of September, the agent issuing an interim 
receipt, dated back the 9th of August for the full 
premium. The policy issued immediately there-
after, dated as of the 9th of August, describing 
the premises substantially as in the application 
of the 9th of August, and referring to the diagram 
endorsed on the application of the insured, S.T., 
272. On the policy there was an N. B. in refer-
ence to"an opening in the east end gable of 
the premises, through which communication 
is had with the adjoining house occupied by 
one—." The policy was handed to the Plaintiffs 
in September, 1871, and the loss by fire occurred 
in March, 1872. The Plaintiffs brought an action 
in the Court of Queen's Bench on the policy, 
but failed on the express ground that 
the description therein did not extend to or 
cover goods which were in the added 
flats. Thereupon the Plaintiffs filed their bill to 
reform the policy or restrain the Defendants 
from pleading in the action at law that the policy 

564 covered only goods contained in S. T., no. 272. 
Held, that the construction of the application, 
written notice and interim receipt, read together, 
established a contract of insurance between the 
Plaintiffs and the Defendants, embracing the 
goods situated in the flats added by Plaintiffs, and 
that notwithstanding the acceptance of a policy 
which did not cover goods in the added flats, 

special case, the Court has no power to add 
anything thereto, except with the like consent, 
and has no power to order any further evidence 
to be taken. SMYTH V. MCDOUGALL - - 114 

— Admissibility of 	- 	- - 442 
See SALE OF GOODS. 

Contradiction of witness 
See WITNESS. 

EVIDENCE—continued. 

- - - 117 
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FIRE INSURANCE-continued. 
Plaintiffs were entitled to recover for the loss 
sustained in respect of the goods contained in 
such added flats. (Henry, J., dissenting; and 
Ritchie and Fournier, J.J., dissenting also, but 
only on the ground that the evidence did not, in 
their opinion, establish an application for insur-
ance on the goods in the added flats, nor an 
agreement for such insurance by the agent, but 
that the application, interim receipt and agree-
ment were confined to the goods in the premises, 
S. T., no. 272.) THE L. AND L. AND GLOBE INS. 
Co. v. WYLti 	- 	- 	- 	- 	604 

INFLUENCE-of clergy when undue - 145 
See ELECTION. 

INTEREST-Arrears of - - - - 360 
See PRESCRIPTION. 

JURISDICTION OF SUPREME COURT OF CAN-
ADA.] Held, that the Supreme Court of Canada 
has no jurisdiction when judgment appealed from, 
was signed, or entered, or pronounced previous 
to the eleventh day of January, 1876, when by 
Proclamation issued by order of the Governor in 
Council, the provisions referred to in the latter 
part of 80th section of 38 Vic., ch. 11, and the 
judicial functions of the Court took effect and 
could be exercised. TAYLOR v. THE QUEEN, 65 

- - in appeals from Prince Edward Island, 61 
See APPEAL. 

-- determined by conclusion of declaration, 
[821 

See APPEAL, 4. 

— where verdict against the weight of 
evidence - - - - 111 

See SUPREME AND EXCHEQUER COURT ACT, 
2. 

- - under sec. 26 of the S. and E. C. Act, 65 
See SUPREME AND EXCHEQUER COURT ACT, 

3. 

LEASE OF FEW 	 - 	- 	235 
See PEWHOLDER. 

LOAN-by a non-trader to a trader-Prescription--
Arrears of Interest-Acknowledgment of debt, 
what sufficient-Evidence. J  In 1858, W. D., 
senr., opened a credit of $584, in favor of 
his daughter I. D., with W. D. 4- Co., 
a commercial firm in Montreal consisting of 
the appellant and one T. D., W. D. 4- Co. 
charging W. D. seer., and crediting I. D. with 
that amount. In 1860, W. D., as sole executor 
of the will of D. D., credited I. D. in the books 
of W. D. Co., (appellant at that time being 
the only member of the firm) with a further sum 
of $800, the amount of a legacy bequeathed by 
such will. These entries in the books of W. D. 
4-  Co., together with entries of interest in con-
nection with the said items, were continued 
from year to year. An account current was 
rendered to I. D. exhibiting details of the indebt- 

LOAN-continued. 
edness up to the 31st December, 1861. After 
31st December 1864, the firm of W D. 4- Co. con-
sisted of the appellant and his brother T. D. In 
December 1865 another account was rendered to 
I. D. which shewed a balance due her at that time 
of $1912.08. The accounts rendered were un-
signed, but the second account current was 
accompanied by a letter, referring to it, written 
and signed by the appellant. I. D. died, and in 
a suit brought by G. T., her husband and uni-
versal legatee, to recover the 81912.08 with 
interest from 31st December, 1865 :-Held, 1. that 
a loan of moneys, as in this case, by a non trader 
to a commercial firm is not a " commercial 
matter" or a debt of a "commercial nature" ; 
that, therefore, the debt could be prescribed, 
neither by the lapse of six years under Consolid-
ated Statutes of Lower Canada, ch. 67, nor by the 
lapse of 5 years under the Civil Code of Lower 
Canada, but only by the prescription of 30 years. 
Whishaw y. Gilmour, 15 L. C. R. 177, approved. 

2. That, even if the debt were of a commercial 
nature, the sending of the account current 
accompanied by the letter referring to it signed 
by the appellant would take the case out of the 
statute. 

3. That the prescription of five years against 
arrears of interest, under Art. 2250 of the Civil 
Code of Lower Canada, does not apply to a debt;  
the prescription of which was commenced before 
the Code came into force. 

4. That entries in a merchant's books make com-
plete proof against him. DARLING V. BROWN, 360 

MITOYENNETE-Common Wall.] Held, that an 
owner of property adjoining a wall cannot make 
it common unless he first pays to the proprietor 
the part he wishes to render common, and half 
the value of the ground on which such wall is 
built. JOYCE V. HART 	- 	- 	321 
MORTGAGE BY RAILWAY COMPANY-Contract 
of sale - Power of Company to mortgage their 
road-Doctrine of ultra vires.] The Grand 
Junction Railway Company, a corporate body, 
having the statutory power to borrow money, 
issue debentures, bonds, Or other securities 
for the sum so borrowed, to sell, to hyp-
othecate or pledge the lands, tolls, revenues and 
other property of the Company, and also power 
to purchase. hold and take any land or other pro-
perty for the construction, maintenance, accom-
modation and use of the Railway, and to alienate, 
sell or dispose of the same, entered into a con-
tract with one Brooks for the construction of 
their road. When Brooks required the iron 
necessary for the undertaking, he was unable to 
purchase it without the assistance of the Com-
pany, and he thereupon authorized the officers 
of the Company to negotiate for its purchase. 
In consequence, a Mr. Bell, solicitor of the Com-
pany, as agent of Brooks, and with the approval, 
in writing, of Kelso, the President of the Com-
pany, entered into a written agreement, dated 
Toronto, 9th June, 1874, with the Defendants 
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MORTGAGE BY RAILWAY C0.—eontinued, 	MORTGAGE BY RAILWAY CO.—continued. 
(Bickford and Cameron) for the purchase of the 
iron, which was to be paid for as delivered on 
the wharf at Belleville by the promissory notes 
of Brooks, and a credit of six months was to be 
given from the time of the several deliveries of 
the iron. By that_agreement. also, Brooks agreed 
to obtain from the Railway Company an irrevoc-
able power of attorney enabling the Bank of 
Montreal, who advanced to Bickford the money 
necessary for the purpose of buying the iron, to 
receive the government and municipal bonuses, 
and to procure from the Company a mortgage 
for $200,000 on that portion of their road (44 
miles) on which the iron was to be laid—the 
mortgage to be sufficient in law to create a lien 
on the 44 miles of railroad, as security for the 
due payment of the notes of the said Brooks, but 
not to contain a covenant for payment by the 
Company. On the 30th of June, 1874, a more 
formal agreement, under seal, was executed, 
which did not vary in any material respect, the 
terms of the preceding agreement. On the same 
day, a power of attorney (upon which was 
endorsed by Brooks a written request to the 
Company to give the said power of attorney), 
and a mortgage (upon which also was endorsed 
by Brooks a request to grant the said mortgage), 
were executed by the Company under their cor-
porate seal to one Buchanan, then manager of the 
Bank of Montreal, in Toronto, as a trustee. The 
Bank of Montreal having made advances to Bick-
ford in the ordinary course of their business deal-
ings to enable him to purchase the iron, it was all 
consigned to their order by the Bills of Lading, 
and, when delivered on the wharf at Belleville, 
was held by the wharfingers subject to the order 
•of the Bank, the whole quantity stipulated for by 
the contract being so delivered ready for laying 
on the track as required. The Bank of Montreal 
and Bickford caused to be delivered, from time 
to time to Brooks, by the wharfingers at Belle-
ville,-a11 the iron he required to lay on the track, 
being about 2,000 tons, and about an equal 
quantity remained on the wharf unused. Brooks 
having failed to meet his promissory notes for 
the price of the iron, Bickford recovered judg-
ment at law against him to the amount of 
.$164,8%2.96. The Bank then sold the iron remain-
ing on the wharf for the purpose of realizing 
their lien, when Bickford became the purchaser 
thereof at $33.50 for the rails and $50.50 for track 
supplies. Bickford was removing the said iron 
when the Company filed a Bill in Chancery 
asking for an injunction to restrain the removal 
of iron. A motion to continue the injunction 
was refused on the 11th October, 1875. The 
Defendants (Bickford, Cameron, and Buchanan) 
-then answered the Bill, and on the 18th January, 
1876, by consent, a decree was made referring it 
to the Master to take the mortgage account, to 
ascertain and state the amount due to Bickford 
and Cameron for iron laid or delivered to or for 
Plaintiff's use on the track, and also the amount 
due (if anything) in respect of iron delivered at 
.Belleville, but since removed, and to report 

special circumstances, if requisite. The Master 
found due upon the mortgage $46,841.10, the 
price of iron actually laid on the track, and 
interest ; and that nothing was due in respect of 
the iron delivered at Belleville but subsequently 
removed. On appeal to Vice-Chancellor Proud-
foot the Master's report was affirmed, and, on an 
appeal to the Court of Appeal for Ontario, it was 
held that the mortgage was ultra vires, and the 
Master's report was affirmed : 

Held, on appeal (reversing the judgment of 
the Court of Chancery), that the proviso in the 
mortgage was in its terms wide enough to 
sustain the contention of the mortgagee to claim 
the price of all the iron delivered on the wharf 
at Belleville, and that the memorandum endorsed 
by Brooks on the mortgage should not be con-
strued as cutting down the terms of the proviso;  
but was intended as written evidence of Brooks 
consent to the mortgage and to the loss of 
priority in respect of the mortgage bonds to be 
delivered to him under the contract : 

Held, also, (reversing the judgment of the 
Court of Appeal for Ontario), that the statutory 
power to borrow money and secure loans 
cannot be considered as implying that the 
Company's powers to mortgage are to be limited 
to that object; and, therefore, that the mortgage 
executed by the Company on a portion of their 
road in favor of the Trustee Buchanan, being 
given within the scope of the powers con-
ferred upon the Company to "alienate, sell, or 
dispose" of lands for the purpose of constructing 
and working a Railway, was not ultra vires :—
Query ? Whether the rights of a corporation to 
take lands, operating the Railway, taking tolls, 
&c., are susceptible of alienation by mortgage in 
this country? 

Held also, that under the Pleadings and 
Decree in the cause, the objection that the 
mortgage was ultra vires was not open to the 
Company in the Master' s office, or on appeal 
from the Master's report. BICKFORD v. GRAND 
JUNCTION RAILWAY Co. 	- 	- 	- 696 

NEW TRIAL—In criminal case.] Held, that 
since the passing of 32 and 33 Vict., ch. 29, 
sec. 80, repealing so much of ch. 77 of Cons. 
Stat., L. C., as would authorize any Court of 
the Province of Quebec to order or grant a 
new trial in any criminal case ; and of 32 and 
33 Vict., ch. 36, repealing sect. 63 of ch. 77 Cons. 
Stat., L. C., the Court of Queen's Bench of the 
Province of Quebec has no power to grant a 
new trial. LALIBERTÉ V. THE QUEEN. - - 117 
NOTICE—Of assessment - - - - 395 

See ASSESSMENT. 
PEW-HOLDER—Rights of, in St. Andrew's Church, 
Montreal—Damages.] ,L, an elder and mem-
ber of the Congregation of St. Andrew's Church, 
Montreal, had been a pew-holder in St. An-
drew's Church continuously from 1867 to 1872 
inclusive. In 1869 and 1872 he occupied pew 
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PEW-HOLDER—continued. 
No. 68, and received for the rental of 1872 a 
receipt in the following words : 

" 66.50 	MONTREAL, January 9th, 1872. 
" Received from James Johnston the sum of 

sixty-six i°a dollars, being rent of first-class 
pew No. 68, in St. Andrew's Church, Beaver 
Hall, -for the year 1872. 

" For the Trustees, 
" J. CLEMENTS." • 

On the 7th December 1872, the Trustees 
notified J. that they would not let him a pew 
for the following year. J. thereupon tendered 
them the rental for the next year, in advance. 
On several occasions in 1873, and while still an 
elder and member of the congregation, he was 
disturbed in the possession of pew No. 68, by 
the Respondents, the pew having been placarded 
" For Strangers," strangers seated in it, his 
books and cushions removed, &c. For these torts 
he brought an action against Respondents, 
claiming $10,000 damages. Held, that J, being 
an elder and member of the Congregation of St. 
Andrew's Church, Montreal, as such lessee, 
having tendered the rent in advance, was, under 
the by-laws, custom and usage, and constitution 
of St. Andrew's Church,entitled to a continuance 
of his lease of the pew for the year 1873, and 
that reasonable, but not vindictive, damages 
should be allowed, viz, $300. (The Chief Justice 
and Strong, J., dissenting). JOHNSTON v. THE 
MINISTER AND TRUSTEES OF ST. ANDREW'S CHURCH. 

[235. 

POLICY OF INSURANCE—Reforming - 604 
See FIRE IhsuRANCE. 

PRACTICE—In Master's Office - 	- 	-- 696 
See MORTGAGE BY RAILWAY COMPANY. 

PRESCRIPTION—Under Civil Code of Lower 
Canada 	  360 

see LOAN. 

PROOF 	  360 
See LOAN. 

PUBLIC COMPANY—Public Company under 27 
and 28 Vic., ch. 23—Shareholders Liabilities.] 
Certain shares in a Company incorporated by 
Letters Patent, issued under 27 & 28 Viet., ch. 
23, were allotted, by a resolution passed at a 

,special general meeting of the shareholders, to 
themselves, in proportion to the number of 
shares held by them at :that time, at 40 per cent. 
discount, deducted from their nominal value, 
and scrip issued for them as fully paid up. G., 
under this arrangement,' was allotted nine 
shares, which were subsequently assigned to 
the Appellant for value as fully paid up. Appel-
lant enquired of the Secretary of the .Company, 
who also informed him that they -were fully 
paid-up shares, and he accepted them in good 
faith as such, and about a year afterwards, be-
came a Director in the Company. The shares 
appeared as fully paid up on the certificates of 
transfer, whilst on each counterfoil in the share-
book the amount mentioned was "Shares, two, 

2 

PUBLIC COMPANY—continued. 
at $300=$600" :—Held, reversing the judgment 
of the Court of Appeal for Ontario, that a 
person purchasing shares in- good faith, without 
notice from an original shareholder under 27 
& 28 

 
notice, 
	ch. 23, as shares fully paid up, is not 

liable to an execution-creditor of the Company 
whose execution has been returned nulla bona, 
for the amount unpaid upon the shares. - (The 
Chief Justice and Ritchie, J., dissenting). Mc- 
CRA%EN V. MCINTYRE. 	- 	- 	- 479 

RAILWAY COMPANY—Mortgage by - 696 
See MORTGAGE BY RAILWAY COMPANY. 

SALE OF GOODS—Damages for breach of war-
ranty—Subseqquent action for price—Evidence in -
mitigation. ] C., wishing to procure a water wheel 
which, with the existing water power, would be 
sufficient to drive the machinery in his mill, A. 
undertook to put in a "Four-Foot Sampson 
Turbine Wheel,'- which he warranted would be 
sufficient for the purpose. The wheel was after-
wards put in, but proved not to be fit for the 
purpose for which it was wanted. The time for 
payment of the agreed price of the article 
having elapsed, C. sued A. for breach of 
the warranty and recovered $438 damages. 
A. subsequently sued C. for the price, and 
C. offered to give evidence in mitigation 
of damages that the wheel was worthless 
and of no value to him. Objection was taken 
that it was not competent to C. to give any 
evidence in reduction of damages by reason of 
the breach of warranty, or on the ground of the 
wheel not answering the purpose for which it 
was intended, and the learned Judge presiding 
at the trial declared the evidence inadmissible : 
Held, on: appeal, reversing the judgment of the 
Court of Appeal for Ontario, that as the time 
for payment of the agreed price of the article 
had elapsed when the first action was brought, 
and only special damages for breach of warranty 
had been recovered, the evidence tendered by 
C. in this case of the worthlessness or inferiority 
of the article was admissible. (Strong, J. dis- 
senting). - Cloaca v. ABELL 	7 	- 	442 

SHAREHOLDER—Liability of; in Public Com- 
pany 	- 	- 	- 	- 	479 

See PUBLIC COMPANY. 
SPECIAL CASE—Further evidence - - 114 

• 

STATUTES, CONSTRUCTION OF—The Land Pur-
chase Act of 1875, P. E. I., sec. 45.] Held, 
that by the Statute passed by the Island 
Legislature, and which they had a right to 
pass the award of the Commissioners could 
not be quashed and set aside, or declared invalid 
and void, on , an application made to the 
Supreme Court ; but,  it could have been remitted 
back to the Commissioners in the manner pre-
scribed by the 45th section of the Act. The 
application for the rale in the Court below not 
having been made within the proper time, nor 
according to the provisions of that section, the 
decision of that Court is against the express 
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STATUTES, CONSTRUCTION OF-continued. 
wordi of the Statute, and cannot be allowed to 
stand. KELLY v. SuLIvert. 	- 	- 	1 

2.-37 Vie., ch. 9, sec. 95.] Held, that the 
election of a member for the House of Commons 
guilty of clerical undue influence by his Agents is 
void. That sermons and threats by certain 
parish priests of the County of Charlevoix 
amounted in this case to acts of undue influ-
ence, and are a contravention of the 95th 
section of the Dominion Elections Act, 1874. 
BRASSARD V. LANGEVIN. 	- 	- 	145 

3.—Cons. Stats., U. C., ch. 112, and Cons. 
Stat., L. C., ch. 77, sects. 57, 58 and 59, as the same 
may be effected by 32 and 33 Vic., sec. 80, and 38 
Vie., ch. 11, sec. 49.1-Held, that, since the 
passing of 32 and 33 Vict., ch. 29, sect. 80, re-
pealing so much of ch. 77 of Cons. Stat., L. C., 
as would authorize any Court of the Province 
of Quebec to order or grant a new trial in any 
criminal case; and of 32 and 33 Vict, ch. 36, 
repealing sect. 63 of ch. 77 Cons Stats., L. C., 
the Court of Queen's Bench of the Province of 
Quebec has no power to grant a new trial, and 
that the Supreme Court of Canada, exercising 
the „ordinary appellate powers of the Court, 
under sects. 38 and 49 of 38 Vict., ch. 11, should 
give the judgment which the Court whose judg-
ment is appealed from ought to have given, 
viz : to reverse the judgment which has been 
given, and order prisoner's discharge. LALI- 
BERTf V. THE QIIEEN. 	— 	— 	— 	117 

4.-27'an128 Viet., ch. 23, sec. 5, sub-sec. 19, 
no. 27.1-Held, that a person purchasing shares 
in good faith, without notice, from an original 
shareholder, as shares fully paid up, is not 
liable to an execution-creditor of the Company 
whose execution has been returned nulla bona, 
for the amount unpaid upon the shares. (The 
Chief Justice and Ritchie, J., dissenting). , Ma- 
CRA%EN V. MCINTYRE. - 	- 	- 479 

5.-32 Viet., eh. 36, sec. 48 C. - - 895 
See ASSESSMENT OF TAXES. 

SUPREME AND EXCHEQUER COURT ACT-
38 Viet., eh. 11-Construction of sec. 17.]-That 
the Court of last resort in Prince Edward Island 
is the Supreme Court of Judicature in that Pro- 
vince. KELLY W. SULIVAN 	- 	- 	- 	1 

See APPEAL, 4. 	- 	- 	- 	321 
2.—Construction of sec. 22.]-Held, under sec-

tion 22 of the Supreme and Exchequer Court Act, 
no appeal lies from the judgment of a Court 
granting a new trial on the ground that the 
verdict was against the weight of evidence, that 
being a matter of discretion. BOAR V. THE MER- 
CHANTS' MARINE INS. Co. 	- 	- 	- 	111 

3.--Construction of sec. 26.]-Held, that the 
Court proposed to be appealed from, or any 
Judge thereof, cannot, under section 26 of the 

SUPREME AND EXCHEQUER COURT ACT-
continued. 

Supreme and Exchequer Court Act, allow au 
appeal when judgment had been signed, en-
tered or pronounced previous to the eleventh 
day of January, 1876. TAYLOR V. THE QUEEN. 

[65 
4.—Construiction of see. 38.]-By 38 Vict., ch. 

11, sec. 38, the Supreme Court being authorized, 
in its discretion, to order the payment of the 
costs of the appeal, the decision in this case 
will not necessarily prevent the majority of the 
Court from ordering the payment of the costs 
of the appeal in other cases where there is an 
equal division of opinion amongst the Judges. 
THE L. & L. & GLOBE INSURANCE CO., V. WYLD. 

[605 
b.—Construction Hof secs. 38 and 49.1-Held, 

that since the passing of 32 and 33 Vict., ch. 29, 
sect. 80, repealing so much of ch. 77 of Cons. Stat., 
L. C., as would authorize any Court of the 
Province of Quebec to order or grant a new 
trial in any criminal case ; and of 32 & 33 Vict., 
ch. 36, repealing sect. 63 of ch. 77 (ions. Stat., 
L. C., the Court of Queen's Bench of the Pro-
vince of Quebec has no power to grant a new 
trial, and that the Supreme Court of Canada, 
exercising the ordinary appellate powers of the 
Court, under sects. 38 and 49 of 38 Pict , ch. 11, 
should give the judgment which the Court 
whose judgment is appealed from ought to have 
given, viz. : to reverse the judgment which has 
been given, and order prisoner's discharge- 
LALIBERTfI V. THE QUEEN. - 	- 	- 	117 

TAXES-Assessment of. - 	- - 	395 
Sèe ASSESSMENT OF TAXES. 

TRANSFER OF SHARES. - 	- 479 
See Punic COMPANY. 

ULTRA VIRES-Doctrine of. 	- 	- 	696 
See MORTGAGE BY RAILWAY COMPANY. 

WITNESS-Contradiction of.]-The Prosecutrix, 
in an indictment for rape, was asked in cross-
examination, after she had declared she had 
not previously had connection with a man, 
other than the prisoner, whether she remem-
bered having been in the milk-house of G-- 
with  two persons named M 	, one after 
the other :--H,eld, that the witness may object, 
or the Judge may, in his discretion, tell the 
witness she is or she is not bound to answer the 
question; but the Court ought not to have 
refused to allow the question to be put because 
the Counsel for the prosecution objected to the 
question. LALIBERTfs e. Tam QuimN - - 117 
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