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MEMORANDA.

On the 22nd day of March, 1911, the Honourable
Désiré Girouard, one of the Puisné Judges of the
Supreme Court of Canada, died at the City of Ottawa,
in the Province of Ontario.

On the 22nd day of June, 1911, the Right Honour-
able 8ir Charles Fitzpatrick, Chief Justice of Canada,
was created Knight Grand Cross of the Most Distin-
guished Order of Saint Michael and Saint George.

On the 11th day of August, 1911, the Honourable
Louis Philippe Brodeur, a Member of the King’s Privy
Council of Canada, and one of His Majesty’s Counsel
learned in the law, was appointed a Puisné Judge of
the Supreme Court of Canada, in the room and stead
of the Honourable Désiré Girouard, deceased.
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ADDENDA ET CORRIGENDA.

Errors and omissions in cases cited have been corrected in the
TABLE oF CAsEs CITED.
Page 65, line 18—for “oceupied,” read “occupied.”
“ 131 to 136—in side notes, for “Rogue,” read “Rouge.”

“ 187, line 7—For “Ontario Municipal Aect,” read “Municipal
corporation.”

“ 258, line 30—for ““ter,” read “Charier.”

“ 300, line 21—After “agreement” insert “according.” .
“ 391, line 23—For “Sessions,” read “Session.”

“ 495, lines 8 and 15—TFor “2,” read “20.”~

“ 620, line 6—For “refused,” read “allowed.”
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MEMORANDUM RESPECTING APPEALS FROM
JUDGMENTS OF THE SUPREME COURT
OF CANADA TO THE JUDICIAL COMMIT-
TEE OF THE PRIVY COUNCIL SINCE THE
ISSUE OF VOLUME 43 OF THE REPORTS
OF THE SUPREME COURT OF CANADA.

Attorney-General of Canada v. Standard Trust Co.
(not reported). Appeal to Privy Council dismissed
with costs, 23rd May, 1911 ([1911] A.C. 498).

Attorney-General of Quebec v. Fraser and Adams
(37 Can. 8.C.R. 577). The appeal by Wyait el al. was
dismissed with costs, 18th June, 1911 ([1911] A.C.
489). '

Alberta Railway and Irrigation Co. v. The King
(44 Can. S.C.R. 505). Leave to appeal to the Privy
Council was granted, 20th July, 1911.

Bell Bros. v. Hudson Bay Ins. Co. (44 Can. S.C.R.
419). Leave to appeal to Privy Council refused, 23rd
Nov., 1911. (London Times, 24th Nov., 1911).

Canadian Northern Railway Co. v. Robinson (43
Can. S.C.R. 387). Appeal to the Privy Council dis-
missed with costs, as between solicitor and client
([1911] A.C. 739).

Cornwallis, Rural Municipality of, v. Canadian
Pacific Railway Co. (19 Can. 8.C.R. 702). Approved
in Rex v. Canadian Pacific Railway Co. ([1911] A.C.
328).

Grand Trunk Railway Co. v. City of Toronto (Via-
duct Case) (42 Can. S.C.R. 613). Appeal to Privy
Council dismissed with costs. ([1911] A.C. 461).

Grand Trunk Pacific Railway Company’s Bonds,
In re (42 Can. S.C.R. 505). Appeal to Privy Council
allowed, 2nd Nov. 1911.



ix

King, The, v. Wallberg (44 Can. S.C.R. 208).
Leave to appeal to Privy Council refused, 11th July,
1911. -

Laidlaw v. Vaughan-Rhys (44 Can. S.C.R. 458).
Leave to appeal to Privy Council refused, 29th July,
1911.

Larin v. Lapointe (42 Can. 8.C.R. 521). Appeal to
Privy Council allowed with costs, 28th June, 1911
([1911] A.C. 520).

Lovitt v. The King (43 Can. S.C.R. 106). Appeal
to Privy Council allowed with costs, 2nd Nov., 1911.

McLellan v. Powassen Lumber Co. (43 Can. 8.C.R.
249). Appeal to Privy Council dismissed by consent,
8th March, 1911.

North Cypress, Rural Municipality of, v. Canadian
Pacific Railway Co. (35 Can. S.C.R. 550). Approved
in Rex v. Canadian Pacific Railway Co. ([1911] A.C.
328). :

Ontario Bank v. McAllister (43 Can. S.C.R. 338).
Leave to appeal to Privy Council refused, 28th Feb.,
1911.

Pilling et al. v. Attorney-Gencral of Canada; In re
Quebec Southern Railway (not reported). Appeai
withdrawn by virtue of P. C. Rule 32, and stands dis-
missed without furtsaer order, 5th Dec., 1910.

References by Governor-General in Council, In Re
(43 Can. 8.C.R. 536). Leave to appeal to Privy Coun-
cil granted, 7th I'eb., 1911.

Renton v. Galligher (not reported). Leave to
appeal to Privy Council, in formd pauperis, refused,
~ 15th May, 1911.

Ste. Anne, Club de Chasse et de Péche de, V.
Riviere-Ouelle Pulp and Lumber Co. (45 Can. 8.C.R.
1). Leave to appeal to Privy Council refused, 15th
May, 1911.



Travis v. Breckenridge-Lund Lumber and Coal Co.
(43 Can. S.C.R. 59). Leave to appeal to Privy Coun-
cil refused, 28th Feb., 1911.

Union Bank of Canada v. Feliv McHugh (44 Can.
S.C.R. 473). Leave to appeal to Privy Council
granted, 8th Nov. 1911.

Union Bank of Canada v. T. P. McHugh (not re
ported). Leave to appeal to Privy Council granted,
8th Nov., 1911.

Williams v. Box (44 Can. S.C.R. 1). Leave to
appeal to Privy Council refused, 11th July, 1911.
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' Under the provisions of section 126 of the Manitoba “Real Property
Aect,” R.SM. (1902), ch. 148, as amended by section 3 of
chapter 75 of the statute of Manitoba, 5 & 6 Edw. VII., the
court has jurisdiction to open up foreclosure proceedings in
respect of mortgages foreclosed under sections 113 and 114 of
the Act, notwithstanding the issue of a certificate of title, in
the same manner and upon the same grounds as in the case of
ordinary mortgages, at all events where rights of a third party
holding the status of a bond fide purchaser for value have not
intervened.

Judgment appealed from (19 Man. R. 560) reversed.

*PrESENT: —Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington and Anglin JJ.
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APPEAL from the judgment of the Court of Appeal

WIL;JAMS for Manitoba (1), affirming the judgment of Mathers

Box.

J., at the trial, by which the plaintiff’s action was dis-
missed with costs.

The circumstances of the case are stated in the
judgments now reported.

J. B. Coyne for the appellant.
G. W. Baker for the respondent.

TaE CHIEF JUSTICE and GIROUARD J. agreed in the
opinion stated by Mr. Justice Anglin.

Davies J.—This was an action brought by the
mortgagor (appellant) to set aside a foreclosure of
mortgage made by the distriet registrar under the
“Real Property Act” of Manitoba and to cancel the
certificate of title given by the registrar after such
foreclosure so as o enable the mortgagor to redeem.

The trial judge, Mathers J., was of the opinion
that the circumstances proved entitled the mortgagor
(plaintiff) to be allowed in to redeem if the right of
redemption had not been taken away by the “Real Pro-
perty Act.”

He reached the conclusion as he said with much
regret that this Act did take away the right the mort-
gagor would otherwise have had and that he was
powerless to grant the plaintiff (mortgagor) any
relief. .

On appeal the Court of Appeal was divided, Rich-
ards J. holding that the court had the jurisdiction to
grant the relief asked, while Perdue and Cameron JJ.
held with the trial judge that it had not.

(1) 19 Man. R. 560.
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On the hearing of the appeal at bar Mr. Baker for
the respondent, mortgagee, frankly, and I think pro-
perly, conceded that but for the statute the plaintiff
would have had the right to redeem. This concession
relieves us of the necessity of examining the facts
and of determining whether under them the ordinary
right to redeem existed in the plaintiff when she
brought her action, and leaves as the only question for
us to determine whether or not the statute has taken
away the right.

Mr. Coyne in his able argument contended that
under the true construction of the Act the district-
registrar could not foreclose the mortgage without
such notice to the mortgagor of his intention to do so
as would put the latter on her guard and give her an
opportunity of shewing cause against the final order
issuing and that the making of the final order of fore-
closure without such notice was contrary to natural
justice.

I incline to the opinion, however, that Mr. Baker
was successful in shewing that the proceedings were
in strict conformity with the Act, and that as a matter
of fact they substantially followed the procedure of
the old Court of Chancery in foreclosure cases.

The whole question before us, to my mind, turns
upon the construction to be put upon the “Real
Property Act” of Manitoba as it stood amended when
the defendant (respondent) took his first step to fore-
close under it.

Mr. Baker contended that these amendments
affected a vested right his client possessed and being
passed by the legislature after defendant became as-
signee of the mortgage would not be construed so as to
affect that right. ’

1%
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I am not able to accept this argument, as it seems
to me the amendments do not so much affect vested
rights as they do the mode and practice by and under
which these rights can be given practical effect. The
respondent became assignee of a mortgage and after-
wards and while he was such assignee, and long before
he had taken steps to foreclose, the legislature, it is
contended, by the amendments to the “Real Property
Act” made it clear that it was not the intention of that
Act to take away or affect the jurisdiction of any com-
petent court to foreclose or redeem statutory mort-
gages.

The question, therefore, is reduced to the mean-
ing of these amendments. They are two in number,
one to the 126th section of the Act and the other
to the 108th section. The latter section was one de-
claring the statutory mortgagee’s rights and remedies
at law and in equity to be the same as if the legal
estate had been vested in him and the amendment made
evidently to set at rest any possible doubts added the
words “including the right to foreclose and sell in any
competent court.”

The 126th section as amended reads as follows, the
words in italics following the words “or over equitable
interests therein” constituting the amendment:

126. Nothing contained in this Act shall take away or affect the
jurisdietion of any competent court on the ground of fraud or over
contracts for the sale or other disposition of land, or over equitable
interests therein, or over mortgages, nor shall anything contained in
this Act affect the right of the mortgagee to foreclose or sell through

any competent court, which right it is hereby declared may be ever-
cised in such court.

Now what is the true meaning of these two amend-
ments made in 1906 ? Are they practically inopera-
tive to effect anything beyond giving an alternative
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remedy to the mortgagee to foreclose a statutory mort-
gage and sell through the courts in addition to the
remedy of foreclosure and granting a certificate of
title provided by the statute ? In other language,
must the words “or over mortgages” with which the
amendment begins be read and construed as mere sur-
plusage signifying nothing ?

A little attention to the provision of the Act as first
enacted, the conditions then existing and which it had
to meet and also those existing when the amendments
were made will, it seems to me, shew clearly that these
words added to the 126th section “or over mortgages”
were intended to have and legally do have a most
important meaning and effect.

The 100th section of the statute enacts that
a mortgage or an incumbrance under the new system shall have effect

as security, but shall not operate as a transfer of land thereby
charged, or of any estate or interest therein.

The 126th section declared that

nothing contained in the Act shall take away or affect the jurisdie-
tion of any competent court on the ground of fraud or over contracts
for the sale or other disposition of land or over equitable interests
therein. ’

So that except upon one of these three grounds,—
either that there was fraud or that there was a con-
tract for the sale of land involved or that there were
equitable interests to be protected or enforced,——the
jurisdiction of the courts to intervene or control the
working of the Act by the district-registrar seemed to
have been taken away.

Now the 100th section, above quoted, had ex-
plicitly declared the statutory mortgage to be a charge
upon the land only and not a transfer of any estate or
interest therein.

5
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The mortgage, therefore, created a statutory

——
Wm.mus charge upon the land and the way and manner in

- Box

Davies J.

which it should be enforced together with the mort-
gagee’s other rights and remedies were specifically
pointed out and enacted ; sections 106 to 114.

These included the right to have the mortgage fore-
closed by the district-registrar and such an order
when made by him was declared by section 114 to
have the effect of vesting in the mortgagee or his transferee the land
mentioned in such order, free from all right and equity of redemption
on_the part of the owner, mortgagor or incumbrancer,
or of any person »claim'mg through or under him sub-
sequently to the mortgage or incumbrance.

This section 114, declaring the effect of an order
for foreclosure when made by the district-registrar,
read together with section 71 making the certificate of
title the registrar was authorized to issue conclusive
evidence of title against all the world, subject to cer-
tain specific reservations and exceptions, of which
fraud is one, may well have led to the conclusion that
the mortgagee’s right under the statutory mortgage
was not such “an equitable interest” in the lands
charged as entitled the mortgagee to ignore the en-
abling provisions of the Aect providing for foreclosure
before the district-registrar and go into the courts and
foreclose his mortgage there.

It was, I take it, to remove this possible doubt that
the amendments to sections 108 and 126 expressly con-
ceding to the mortgagee the right to foreclose in any
competent court were enacted. There may have been
other reasons. Part of the lands of Manitoba had been
brought under this “new system” provided by the
“Real Property Act”; part had not. A mortgagee of
lands which had not clearly could still resort to the
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courts to have his mortgage foreclosed. If that mort-
gage contained two plots of land, one of which had
been brought under the “new system” and one of which
had not, obvious difficulties arose with regard to fore-
closure. The result was the specific declaration by the
legislature, in 1906, of the right of any competent
court, at the instance of the mortgagee, to exercise
its jurisdiction respecting foreclosure over statutory
mortgages.

An election on the part of the mortgagee, therefore,
to invoke that jurisdiction involved necessarily a right
to redeem on the part of the mortgagor. The mort-
gagee could not invoke the jurisdiction of the courts
with respect to foreclosure without accepting that
jurisdiction in full, involving the mortgagor’s right of
redemption in accordance with the ordinary practice
and rules of the court. )

But if those amendments giving the mortgagee his
alternative remedy of foreclosure in the courts or in
the district-registrar’s office stood alone; where would
the mortgagor stand ? He certainly had no equitable
interest in the land charged which would enable him,
under the 126th section before it was amended, to
invoke the equitable jurisdiction of the court and open
up a statutory foreclosure. He was the owner of the
land possessing the entire legal estate. He could not,
therefore, invoke the aid of the courts to give him
. relief against an order of foreclosure made by the dis-
triet-registrar unless he brought his case within the
cases expressly excepted by the statute in which the
district-registrar’s order was not to be conclusive. The
consequences would be that, with respect to statutory
mortgages foreclosed before the district-registrar, the
mortgagor would be in an anomalous position and

1910
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might be powerless to have a great wrong remedied.
He certainly could not have recourse against the in-
gurance fund in such a case as this, and if the courts
had not jurisdiction to grant him relief he would be
without remedy.

It was just this condition of things, it seems to
me, which was in the mind of the legislature when
amending the “Real Property Act” in 1906, which in-
duced the insertion of the words “or over mortgages”
amongst the amendments to section 126 reserving to
the courts their jurisdiction.

The words were intended to have, and in my judg-
ment do have, an important meaning. They refer to
statutory mortgages, not to mortgages outside the
statute as to which there never was or could be any
doubt as to the court’s jurisdiction. They were in-
serted for the benefit of the statutory mortgagor who,
not having any equitable interest in the lands mort-
gaged (section 100), had no remedy in the courts
unless in cases of fraud to impeach an utterly unjust
statutory foreclosure order. The district-registrar

- would, I conceive, have no right to open up such an

order. He was functus officio when he had issued it,
and the courts could not interfere.

The amendment, therefore, was made so that, in a
proper case, the mortgagor might, even if there was no
fraud, obtain relief. The jurisdiction of the courts

‘was made clear. Section 126 as amended reads:

Nothing contained in this Act shall take away or affect the
jurisdiction of any competent court on the ground of fraud, or over
contracts for the sale or other disposition of land, or over equitable
interests therein or over mortgages, ete.

No matter, therefore, how strong the language of
the sections are declaring the effect of the order for
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foreclosure or the certificate of title they must be read 1910
as subject to section 126. Just as the courts retain WI;;\Ms
by that section the right to re-open certificates of title oy
on the ground of fraud, so they retain a similar right
to re-open, in proper cases, such certificates and the
orders for foreclosure on which they are founded, in
the cases of statutory mortgages. And this they retain
by virtue of the insertion of these amending words,
“or over mortgages,” in the section.

It is idle to refer in construing these amendments
to the decisions of the courts in New Zealand, or New
South Wales, or elsewhere, upon their “Real Property
Acts,” or to the appeals from those decisions to the
Judicial Committee. T have carefully read all of these.
Such sections as we have before us for construction
were not in the Acts of these colonies. If section 126
bears the construction I have put upon it, then the
T1st section of the Act, making the certificate of title
conclusive evidence, and the 114th, declaring the effect.
of the order of foreclosure, must as between the par-
ties to the mortgage and their transferees in actions to
redeem by the mortgagor or his representatives be read
and construed as subject to the 126th section.

I need not say that this construction of the Act
has nothing to do with the case of a bond fide pur-
chaser for value. His title stands clear of any infirmi-
ties which as between the immediate parties, mort-
gagor and mortgagee and their representatives, the
courts can investigate and, of course, cannot.be at-
tacked on the ground of any such infirmity existing
prior to the certificate of title on the faith of which he
is entitled in perfect confidence to buy or deal with the
land. Such a case is not, however, before us now.

TFor these reasons I would allow the appeal with

Davies J.
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1910 costs here and in the courts below, giving the plain-
N

wmams tiff a reasonable time to be fixed by the prothonotary
Box  Of the court within which to redeem.

Davies J.

IniNngTON J.—If we would interpret correctly the
meaning of any statute or other writing we must
understand what those framing it were about, and the
purpose it was intended to execute.

The “Real Property Act” of Manitoba, so far as
it related to the adoption and application of the “Tor-
rens System,” was as clearly as anything could well be
intended to provide a registered title to which intend-
ing purchasers could resort with facility to ascertain
the ownership and upon which they might rely with
absolute safety in buying or acquiring any interest.

The primary purpose of the Act was not for the
purpose of determining the right inter se or of quiet-
ing titles.

. The “Real Property Act” provides machinery that
may result in depriving men of their rights at common
law or in equity.

Its operation cannot be permitted to take away
men’s recognized rights beyond that which the statute
expressly enacts.

Ingenious arguments are presented based npon the
meaning of the word “‘foreclosure” and the applica-
tion of the ordinary proceedings in equity, known or
qualified by that term to the system of registration

‘now in question.

In the first place this jurisdiction now invoked is
for redemption. In the sense used in the amendment
I am about to deal with, it has nothing to do with
foreclosure. It is sought to be applied to open up a
foreclosure.
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Quite true the suit for redemption might end by a
foreclosure, so the suit for foreclosure might end in
redemption. '

All I am concerned with here is to shew they are
neither interchangeable terms as definitions of a legal
proceeding nor in any way to be treated as if they
were 80 in construing this amended statute, and espe-
cially the amending part.

Mr. Justice Perdue explains that under this regis-
tration system the mortgagee never has vested in him
the legal estate, never has and cannot get more than
a charge upon the land, and then he suggests fore-
closure never could exist as a method of procedure in
regard to.such a form of mortgage.

I will assume that to be so without entering intn
that which is a wide field in some aspects of it, and
certainly do not question the general principle. See
the judgment of Sterling J. in Re Lloyd (1), at p. 397,
speaking for the court.

Its application to this case has, I respectfully
submit, entirely different results from those Mr. Jus-
tice Perdue deduces therefrom as will presently
appear. »

These several observations and the legal conse-
quences thereof also being borne in mind, let us turn to
section 71 of the Act, which is its essentially operative
clause. This case must be determined by the con-
struction of that section and the amended section 126.
Section 71 is as follows:

Every certificate of title hereafter or heretofore issued under this
Act shall, so long as the same remains in force and uncancelled, be

conclusive evidence at law and in equity as against His Majesty and
all persons- whomsover that the person named in such certificate is

(1) [19031 1 Ch. 385.
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1910 entitled to the land described therein for the estate or interest therein

WIIETAMS specified, subject, however, to the right of any person to shew that the
». land described in such certificate is subject to any of the exceptions or
Box. reservations mentioned in the seventieth or seventy-fourth sections of

Tdington J. this. Act, or to shew fraud wherein the registered owner, mortgagee
- or incumbrancee has participated or colluded and as against such
registered owner, mortgagee or incumbrancee; but the onus of prov-
ing that such certificate is so subject, or of proving such fraud, shall

be upon the person alleging the same.

Section 126, as amended, is as follows:

126. Nothing contained in this Act shall take away or affect the
jurisdiction of any competent court on the ground of fraud, or over
contracts for the sale or other disposition of land, or over equitable
interests therein, or over mortgages, nor shall anything contained in
this Act affect the right of the mortgagee to foreclose or sell through
any competent court, which right it is hereby declared may be exer-
cised in such court. ’

Stress is laid by the respondent upon the operative
words of section 71. , ‘

With great respect I may be permitted to say that
so much has been the effect given to these strong
words that the limiting words, “so long as the same
remain in force and uncancelled,” have been entirely
overlooked.

Do these words not imply a possibility of the cer-
tificate of title being cancelled ? And if cancelled by
what power ? And under what circumstances ?

We have as a piece of great caution the exceptions
made therein of the 70th and 74th sections and fraud
added. Their repetition in the section does not add to
or detract from what its operation would have beén
without such addition. It must have, in any case,
been held, as regards the finality of title, to be subject
to these express limitations in the other sections
named. In like manner it also was always subject to
the 126th section or its predecessor. And, as to fraud,
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everything is subject to be avoided by reason of fraud.
It need not have been specified.

But who is to pronounce upon the fraud ? Is it
the registrar ? How can he deal with it ? T do not
say he may not in some way act to defeat fraudulent
devices that may have been practised upon him. But
the possibilities of how far the fraud may have oper-
ated when the whole transaction is not involved must,
of necessity, be relegated to the courts, if for no other
reason than this, that fraud may be only voidable at
the instance of some one complaining.

The rights arising under sections 70 and 74 might
also have required the assistance of the courts to deter-
mine conflicting rights arising thereunder as against
the certificate of title.

Sections 49 and 52 indicate clearly that the regis-
trar and a judge of the Court of King’s Bench have
each powers independent of the other for the correc-
tion of error. The latter section anticipates and pro-
vides for the decree of a court being executed save as
in the proviso that the issuing of a new certificate
must have the registrar’s approval in the case and way
stated. .

This 52nd section clearly contemplates such ac-
tions and, when we have regard to the purview of the
Act, the results of such actions, as well as those sec-
tion 126 reserves to the court, must be worked out by
the court and given effect to by the registrar. At the
same time by way of precaution for the protection
of the rights of others (not parties to such litigation)
which may have arisen, such rights are protected
from being cut out by a new certificate until the regis-
trar has had opportunity to see no harm can arise.

The decree of the court, signified by a judge’s

13
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order, is as to all else to be obeyed and to determine
the rights of the parties before it.

Let us turn to section 126 and we find it gives the
jurisdiction and is indeed the only effective jurisdic-
tion given by the Act in respect of the subjects stated
and had, as the section stood originally, the subjects
of fraud, contracts for sale of such lands as dealt with,
and equitable interests therein, all put on the same
footing. .

These subjects thus given did not impair in the
slightest the efficiency of the “Real Property Act” for
the purpose for which it was framed.

If any one bought on faith of a certificate he would
be protected and the protection thus given him might
limit the powers of the court to reach and effectively
remedy a wrong. But short of that the court could as
between him who got and still held the certificate by
means of some wrong done in violation of duties had
in view in said section enforce the rights of the parties
arising out of the specified subject-matters and if need
be direct the certificate to be cancelled; or by a more
indirect method direct the wrongdoer holding the title
to transfer it or such interest as demands of justice
required, to the person or persons the court had found
entitled.

I cannot for a moment suppose as has been sug-
gested that these subjects so added to that of fraud
had ever the remotest relation to an action on cove-
nant for price or anything collateral to the contract or
trust that affected the land. It was only the land or
interest therein that was being dealt with at all.

Such having been substantially the state of the law
for many years the legislature saw fit to amend it by
adding the like power “over mortgages.” Could any-
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thing be more comprehensive ? If we bear all this
in mind and then give the plain ordinary meaning to
the words “or over mortgages” or the meaning of the
interpretation clause of the last word of the phrase,
equally wide we find thus conferred a jurisdiction that
_ must comprehend all judicial powers relative to mort-
gages. :

Of these the most elementary, beneficial and far-
reaching is the power to enforce redemption which is
that now in question.

15
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Unless the express language is to be frittered .

away, that jurisdiction has been given to deal with
such cases as this.

The courts of equity have repeatedly interfered to
open up final orders of foreclosure, and permit re-
demption. They have not hesitated to deal with the
exercise of powers of sale when not conducted in con-
formity with the principles of justice that the courts
have approved of and enforced.

Without adopting in its entirety (unless connect-
ing therewith the considerations I am about to present)
the argument of Mr. Coyne, so well presented, when

he contended that the act of the registrar being a judi-

cial one he should have given or directed notice to be
given, and hence his failure to do so rendered his
action a nullity, I think the failure (when the pro-
perty was shewn to him to be worth twice the sum the
mortgage stood for) to do so or to direet a sale under
hig own supervision such as section 114 contemplates
was an improvident proceeding and so oppressive that
the court might now under the amendment well exer-
cise its inherent powers respecting mortgages in the
way desired. '

Moreover, it might well exercise its powers over
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the oppressor who thus abused the use of the powers
of an inferior court, to direct that such abuse shall not
avail him, but that he re-convey what he has so got
thereby upon payment of what is due him.

It was conceded at the opening of the argument,
and has been throughout in the court below assumed,
that the case was one in which a court of equity would
open up its own final order of foreclosure.

This proceeding given by the Act is but a statutory
application of the ordinary power of sale in a mort-
gage, plus the power of final foreclosure, or rather
statutory transfer of property.

It is a substitute for the ordinary bill of complaint,
or like procedure appealing to equitable jurisdiction,
of the mortgagee praying a sale and coupling with it
a statutory alternative foreclosure.

And when it is supplemented by the added power
given the courts in the amendment as to mortgages
and both read t()gethér as they must be, implies what
is usual in foreclosure in the way of the limited right
to redeem by opening a judicial order. I think it
must now be implied under this amended section, and
can be enforced as between the original parties. As
will be seen presently I do not rest entirely upon this
implication. '

No harm, however, can follow this interpretation,
for the mortgagee gets what he is entitled to, and it
only deprives him of the fruits of oppression or fraud
as the case may be.

To put another construction that would cut out
this power of the courts relative to foreclosure or re-
demption proceedings would equally cut out fraud
classed in the same amended section 126, of the Act as
within the power of the courts.
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It seems to me the New South Wales statute and
the cases that have arisen on that or other like Acts
are beside the question.

None of these statutes upon which such questions
have been raised have conferred any jurisdiction
upon the courts relative to mortgages and of the com-
prehensive character involved in the jurisdiction here
given over mortgages.

In giving that jurisdiction I think something far
beyond what is suggested in the court below has been
intentionally given by these words, “or over mort-
gages,” to the courts. And I do not think it is to be
restricted either to the limits of the mere matter of
procedure, discarding the principles involved or to the
cases of a foreclosure suit or incident thereto.

The grammatical construction of the language does
not permit of its restriction to a foreclosure proceed-
ing, for that is a distinct thing of itself as the lan-
guage indicates and especially so when we have due
regard to the distinction I have already adverted to
between redemption and foreclosure.

I prefer interpreting the amendment of a bene-
ficent enactment so that the wrong to be redressed may
be redressed, and so effectually that the principles
upon which courts of equity have always acted become
applicable to the like procedure under a somewhat
different form when operated by means of an inferior
jurisdiction merely having another name, but the real
character of which is a substitution of one form of
procedure for another. :

Among the many considerations presented to my
mind, though not noticed in the excellent arguments
presented, as possibly worth noting was this, that it
might be urged that at the time when the court’s juris-

2
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diction was invoked the security by virtue of the cer-
tificate and force of the Act ceased to be a mortgage
and hence no mortgage upon which the courts could
act.

The illustration Mr. Justice Richards has given
relative to a mortgage by way of absolute deed or

‘where the consideration had not been advanced (or I

may add only in part) as among the evils to be
remedied might all be cases wherein justice might be
defeated by the technical interpretation I have sug-
gested, convinced me it should not be applied.

A question is raised that this new form of proce-
dure is to be treated as a sale for taxes.

I first answer, even sales for taxes when not con-
ducted with due regard to the inherent rights of those
concerned that a fair sale be had, have been set aside
even when the statutory and, as it were, external
forms have been literally observed, but injustice has
been done. ,

In the next place we are dealing with a statute so
amended as to rectify or furnish the means of rectify-
ing the exercise of a power thus inferentially re-
stricted to operate within the recognized principles of
justice as administered in the courts of equity.

No question is raised in the factum submitted re-
specting the form of notice served on the appellant,
upon which the alleged foreclosure is founded. How-
ever, it was pointed out from the bench that the notice
does not, as usual in suits for foreclosure anticipating
possible default on the part of the mortgagor or owner
of the equity of redemption, make clear that in default
of appearance the proceedings would be taken ex parte
and without further notice.

Respondent’s counsel in answer to this pointed to
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and relied upon the first section of the notice after the
demand gives notice that in default of payment within
the time there specified the mortgagee would proceed

without any further notice to enter into possession of the land and
to receive and take the rents, issues and profits thereof,

and to lease, etc.

It does not seem to me this notice fully supplies all
it should. It rather seems to imply that the ulterior
proceedings to be taken without further notice are
limited to those above stated, ¢.e., the taking posses-
sion and reaping the fruits thereof.

It does not in regard to the later steps threatened,
declare they or either of them, shall be taken without
further notice.

Suppose the mortgagee had gone into possession
and so remained and obtained from the rents the
greater part of his claim, and then without further
notice, there being still default in completing the pay-
ment of the full sum due, offered the property for sale,
and that the attempted sale proved abortive by reason
of not reaching the reserved bid properly fixed, and a
year or two later, without further notice, made his
application to the registrar for a final order of fore-
closure, and got it, he would, if respondent’s position
is correct, have barred forever the owner of the equity
of redemption.

And that would be supposed to have been the ad-
ministration of justice.

The registrar is called and states there never has
been an advertisement under section 114, and indi-
cates pretty clearly the first part of the section is
treated as if null.

And, of course, no time or place is appointed for

2%
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hearing or for payment of the amount due when the
ulterior proceedings may be resorted to. '

On the face of the proceedings an affidavit filed
on the application for final order shews the amount
due and the value of the property.

The value thus shewn is about double the indebted-
ness.

The affidavit of value was for the purpose of fixing
the fees to go into the guarantee fund which the Act
provides for.

The learned trial judge finds as a fact the property
is worth five or six times the amount against it.

Making due allowances for the differences of opin-
ion people may form as to values of real estate the
affidavit fixing the value at $4,000 and no more does

_hot seem to have been a proper statement of fact. -

The purpose for which it was made may, however,
render the statement of no legal consequence in this
connection. Yet it is illustrative of what the registrar
conceives his duty to be under the Act when such facts
appearing on an ez parte proceeding under the Act he
does not think the power he had should be executed.

Assuming for the moment his view and practice
quite correct, but without passing upon it any opin-
ion, the existence of such a practice and long con-
tinuance thereof rendered it doubly.important that
the original notice given by the respondent should be
g0 clear and explicit that no one could mistake what
it meant, and no one could ever suppose all threatened
was to be done, without further notice.

Section 109 enabling the proceeding by such a
notice to sell, contemplates the possibility of the mort-
gagor being content with possession and its fruits but
enables without defining more the giving in the same
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a notice for sale and the further notice for resorting to
competent remedies.

Section 110 seems to contemplate the directions
of the registrar to fix the conditions. Nothing of the

kind seems to have been done so far as the record dis- .

closes. The statement of claim merely challenges the
service of notice under section 109 and does not make
any point of the absence of the direction by the regis-
trar. But even so its absence adds force to the con-
tention set up generally that proceedings so far as the
registrar was concerned and had power to direct, were
judicial, and in absence of an opportunity having been
éiven to be heard, are null. .

. Section 113 imposes upon the mortgagee the bur-
den of shewing that the lands

had been offered for sale at public auction after a notice of sale served
as hereinbefore provided, efe.

It pre-supposes that the direction of the registrar
in section 110, regarding such sale had been taken and
acted upon.

I repeat such not being shewn to the registrar it
became on the material before him doubly his duty to
see that the appellant’s land was not taken from her
without an opportunity to be heard. -

. The absence of notice to her under such circum-
stances rendered the proceedings null within the
meaning of the numerous authorities collected by ap-
pellant and referred to in the factum so fully and care-
fully prepared.

I do not think such a general notice as given by
respondent in originating these proceedings is of such
a character as to dispensé with the later notice that
the discharge of a judicial duty implies should be
given. )
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It seems to me such being the condition of things
existent in the administration of justice it was high
time there was a remedy applied.

And T can give no limited meaning to the words
“or over mortgages” which assigned expressly to the
courts entire, if not exclusive, jurisdiction as a check
upon such abuses. Much less can I read them out of

" the statute.

I think, adopting the language used in Heydon’s
Case(1), that there appears here “the true reason for
the remedy,” and that our duty is
always to make such construction as shall suppress the mischief and
advance the remedy and to suppress subtle inventions and evasion for
the continuance of the mischief and pro privato commodo and to add

force and life to the cure and remedy according to the true intent of
the makers of the Act pro bono publico.

The appellant’s rights not having been taken away
judicially she is entitled by virtue of the remedy given
to the relief prayed for, and if need be to the cancella-
tion of the certificate in question.

I think the appeal should be allowed with costs
throughout.

ANGLIN J.—The plaintiff (appellant) brings this
action to open up foreclosure proceedings taken under
sections 113 and 114 of the “Real Property Act” of
Manitoba, R.S.M. (1902), ch. 148. Under these sec-
tions and those immediately preceding, provision is
made for the foreclosure of “new system” mortgages
without action.

The regularity of the defendant’s proceedings is
attacked by the plaintiff principally on the ground
that, although he gave her notice under section 109

(1) 3 Co. Rep. 7b.
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that he intended to enter into possession of the lands
and to take the rents and profits thereof, that in de-
fault of payment he would proceed to sell the lands
and that in the event of the attempted sale not realiz-
ing sufficient to satisfy the moneys secured by the
mortgage and expenses he would, after six months’
default, make application for foreclosure, she did not
receive any further notice of the application for fore-
closure or any notice whatever of the date fixed by the
district-registrar under section 114, on or after which
he would issue a final order of foreclosure. The pro-
vincial courts have held that the plaintiff was not
entitled to such further notice. The question is not
free from difficulty. But in the view which I take of
section 126 and of other provisions of the statute, it
need not be dealt with.

Section 126, as amended in 1906, reads as follows,
the amendment being italicized :

126. Nothing contained in this Act shall take away or affect the
jurisdiction of-any competent court on the ground of fraud, or over
contracts for the sale or other disposition of land, or over equitable
interests therein, or over mortgages, nor shall anything conleined in
this Act affect the right of the mortgagee to foreclose or sell through

any competent court, which right it is hereby declared may be exer-
cised in such court.

In the Manitoba Court of Appeal, Perdue and
Cameron JJ.A. took the view that the sole purpose
of this amendment was to enable mortgagees who held
mortgages taken under the “new system” (s.e., mort-
gages to which the foreclosure procedure provided by
sections 113 and 114 is applicable) instead of proceed-
ing under those sections, to bring an ordinary action
of foreclosure. Richards J.A., who dissented, thought
that in respect of the statutory foreclosures of mort-
gages under the new system, the amendment restored
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li’i? to the court (if it had been taken away) the jurisdic-

WIL?AMS tion which it has always undoubtedly possessed over
Box. ordinary foreclosure proceedings. With very great
AnglinJ, Tespect for the views of the majority in the Court of
—  Appeal, I think that the construction which they have
placed on section 126 involves reading out of it the
words ‘“or over mortgages.” To treat any part of a
statute as ineffectual, or as mere surplusage, is never
justifiable if any other construction be possible. The
rejection or excision of a word or phrase is permissible
only where it is impossible otherwise to reconcile or
give effect to the provisions of the Act. I find no such
difficulty in the Manitoba “Real Property Act.” I
cannot see that giving full effect to the words “or over
mortgages” does violence to any other provision of the

statute. '

Section 71 of the Act deals with the effect of certi-
ficates of title and declares them to be ‘“conclusive
evidence at law and in equity,” except in certain speci-
fied cases, but only “so long as the same remain in
force and uncancelled.”

As pointed out by Richards J.A., the present sec-
tion 52, enabling a judge to order a district-registrar
to issue, cancel, or correct certificates, etc., is the suc-
cessor of section 128 of the “Real Property Act” of the
revision of 1892. Section 128 of that Act, however,
contained the following additional proviso, which is
not found in the present section 52:

(@) Provided that no certificate of title shall be cancelled or set
aside except in the cases especially excepted in the fifty-seventh sec-
tion of this Act.

While this proviso remained in the statute the
jurisdiction of the court to cancel certificates was con-
fined to the cases specially mentioned by way of excep-
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tion in section 71, the successor of former section 57. 1910

With this restriction upon the power given to the Wittians
court to order the cancellation of certificates removed, Box.

and the provision that they shall be conclusive evi- Anglin J.

dence, etc., only so long as they remain in force and
uncancelled, the court, independently of the present
section 126, would probably have jurisdiction in such
an action as this, which in my opinion is not within
section 76, upon equitable grounds other than those
specially excepted in section 71, to order the cancel-
lation of a certificate, at all events where rights of a
third party holding the status of a bond fide pur-
chaser for value Lave not intervened.

By section 52 the court is further enabled to re-
quire the district-registrar

to do every such act and make every such entry as may be necessary
to give effect to the judgment, order, or decree of the court.

Under this provision I am of the opinion that in a
proper case the court may require that an order of
foreclosure shall be removed from the register whether
a certificate of title based upon it has or has not
issued. I have not failed to note that by section 114
an order of foreclosure when entered in the register is
declared to

have the effect of vesting in the mortgagee or his transferee the land
mentioned in such order free from all right and equity of redemption
on the part of the owner, mortgagor or incumbrancer,

and that such an order is not expressly made subject
to the provision, “so long as the same remains in force
and uncancelled,” as are certificates of title under
section 71. But section 114 proceeds to provide that
upon entry of the order of foreclosure the
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mortgagee, incumbrancee or transferee shall * * * be deemed a
transferee of the land and be entitled to receive a certificate of title
for the same.

Where a certificate of title issues it is the culmination
of the proceedings for foreclosure. It cannot be that,
although this certificate is subject to cancellation
under the combined effect of sections 52 and 71, the
order of foreclosure is so irrevocable and conclusive
that it renders effective action by the courts impos-
sible and the cancellation or vacating of the certificate
based upon it entirely futile. It is true that on its
face the language of section 114 is absolute and sub-
jeet to no qualification. But reading this section in
the light of sections 52 and 71, and having regard to
the nature and the office of the certificate of title and
its relation to the foreclosure proceedings, it is, I
think, reasonably clear that an order for foreclosure
under section 114 must be subject to the jurisdiction
of the court at least to the same extent as a certificate
of title and that such an order is an instrument with
which the court is empowered by section 52 to require
the registrar to deal as it may direct.

But I entertain no doubt that since the amend-
ment to section 126, conferring upon the court, or de-
claring it to possess, in respect of mortgages, the jur-
isdiction which it would have if the “Real Property
Act” had not been passed (probably enacted to re-
move doubts), the court has power to open up fore-
closure proceedings taken under sections 113 and 114
of the “Real Property Act” in the same manner and
upon the same grounds as it may open up a foreclosure
decreed in an ordinary action. I express no opinion
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upon the existence or the exercise of this power in
cases of statutory foreclosure where the rights of a
bond fide purchaser for value have intervened. That
case is not before us. But while the property still
remains entirely in the control of the mortgagee, his
statutory foreclosure under sections 113 and 114 is,
in my opinion, clearly subject to the equitable juris-
diction of the court.

It was held by the learned trial judge, not dis-
sented from in the Court of Appeal, and admitted at
bar in this court, that if this foreclosure had been in
an ordinary action the court would in the exercise of
its discretion open it up and appoint a new day for
redemption. This admission renders it unnecessary
now to consider the sufficiency of the grounds on
which the plaintiff claims relief.

I merely desire to add that a perusal of the record
has satisfied me that the view of the learnmed trial
judge is abuhdantly supported and that the admission
of counsel for the respondent was well advised. Platt
v. Ashbridge(1); Campbell v. Holyland(2), at page
172. '

The plaintiff’s appeal should be allowed with costs
in this court and in the provincial Court of Appeal.
In my opinion she is also entitled, in the peculiar cir-
cumstances of this case, to her costs of action. She
should be declared entitled to redeem the mortgaged

premises upon payment of the proper amount of re-

demption moneys to be fixed according to the usual
practice in the Court of King’s Bench for Manitoba,

(1) 12 Gr. 105. (2) 7 Ch.D. 166.
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L”/‘_? which should also appoint a new day for redemption.
wizrams In default of redemption under this judgment the
Box.  Plaintiff’s appeal should be dismissed with costs.

Anglin J.

Appeal allowed with costs.

Solicitors for the appellant: Aikins, Fullerton, Coyne
& Foley.
Solicitors for the respondent: Baker & Young.
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THE SISTERS OF CHARITY OF 1910
PROVIDENCE TN BRITISH } Appmrrants; *Oct, 11, 12.
COLUMBIA........covvennnnn. *Nov 21.

AND
THE CITY OF VANCOUVER........ RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA.

Municipal corporation—Assessment and tawes—Exemption from texa-
tion—Board of Revision—Judicial functions—Administrative
powers — Construction of statute — “Vancouver Incorporation
Act’ 64 V. c. b4, s. 46, s.-s. 3.

The “Vancouver Incorporation Act,” 64 Viet. ch. 54 (B.C.), by sub-
section 3 of section 46, provides that “the buildings and grounds
of and attached to and belonging to * * * any incorporated
seminary of learning, public hospital, or any incorporated charit-
able institution, whether vested in trustees or otherwise, so long
as such buildings and grounds are actually used and occupied
by such institution, or if unoccupied, but not if otherwise used
or occupied; provided, that such grounds shall not exceed in
extent the amount actually necessary for the requirements of the
institution. The question as to what amount of land is necessary
shall be decided by the Court of Revision, whose decision shall
be final.”

Held, per Davies, Duff and Anglin JJ., that the functions in respect
of the limitation of exemptions from taxation 'so vested in the
Court of Revision are quasi-judicial and must be exercised in
each case with respect to that case alone; it is not vested with
power to lay down a general rule based solely upon general con-
siderations. ’

Per Idington J.—That the provision in question was merely a dele-
gation of a legislative or administrative power, probably carry-
ing with it a duty, but in no manner implying the discharge of
a judicial duty subject to review or supervision.

*PrESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.
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In proceedings, by certiorari, to remove a decision of the Court of
Revision, the evidence adduced in support of the contention that
the court had failed to dispose of the question in a proper
manner consisted merely of a minute of its proceedings whereby
it was resolved “that all charitable institutions mentioned in sub-
section 3 of section 46 of ‘Vancouver Incorporation Act’ be
exempted from taxation to the extent of the area occupied by the
buildings thereon and an additional amount of land equal to 25
per cent. of the area, and that the assessment roll for 1900, as .
amended, be confirmed.”

Held, affirming the judgment appealed from (15 B.C. Rep. 344), that
this minute, in the absence of further evidence, was not inmcom-
patible with the view that the Court of Revision had examined
each particular case before deciding to act in the sense of the
minute and that it would be a proper direction in each individual
case.

APPEAL from the judgment of the Court of Appeal
for British Columbia (1), reversing the judgment by
Morrison J. at the trial, and setting aside his order
directing that a writ of certiorari should issue to
remove a decision of the Court of Revision of the City
of Vancouver.

The circumstances of the case are stated in the
judgments now reported.

Lafleur K.C. for the appellants.

Craig for the respondent.

TaE CHIEF JUSTICE.—I agree that this appeal
should be dismissed with costs.

Daviss J. agreed with Duff J.

IpingTON J.—The respondent was incorporated
and was governed by a special charter contained in 64
Viet. ch. 54, of British Columbia.

(1) 15 B.C. Rep. 344.



VOL. XLIV.] SUPREME COURT OF CANADA.

It provides for the assessment being made in the
year preceding that for which it is to become the basis
for levying rates to meet the expenses of the city.

The duty is imposed on each owner or occupant of
ratable property to give all information and if re-
quired by the assessor to deliver a written statement
‘duly signed containing all the particulars required for
the assessment roll.

It is the duty of the assessor to enter all ratable
property at its cash value estimating separately the
improvements and the land.

The City Council
may by by-law exempt from taxation, wholly or in part, any improve-

ments, erections and buildings erected on any land within the city,
notwithstanding that they may be part of the real estate.

The next section, 46, under the heading of “Exemp-
tions,” declares
all. lands, real property, improvements thereon, machinery and plant

being fixtures therein and thereon in the city shall be liable to taxa-
tion subject

to exemptions specified in some five sub-sections.
Of these sub-sections, the third specifies a great

variety of educational or charitable institutions of

whose buildings and grounds not otherwise used than

for the purposes thereof, are declared exempt

provided, that such grounds s.hall not exceed in extent the amount

actually necessary for the requirements of the institution. The ques-

tion as to what amount of land is necessary shall be decided by the
Court of Revision, whose decision shall be final.

Under the heading “Court of Revision” there ap-
pear a number of sections dealing with the functions
of that body. The first of these is section 47, as
follows:
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47. The assessment 1‘011 of the city shall be annually revised,
equalized and corrected by the council sitting as a Court of Revision,
who may hold or adjourn the sittings of the Court of Revision as a
majority of the members present may determine.

The next section provides for the council appoint- —
ing a “time and place for the sitting of the Court of
Revision,” which is composed of the entire council,

for hearing all complaints against the assessment as made by the
a38essor.

The sections immediately following this are directed
to the form of notice of appeal, the power entitled to
give same, the ground thereof and the mode of pro-
cedure to be adopted.

"~ It does not appear to me that there is either in
these sections or in the later one providing for appeals
to a judge, any right of appeal given to bodies or per-
sons such as appellants herein, to make an appeal re-
lative to the question of how the Court of Revision may
have discharged the duty assigned to it by the sentence
quoted above from sub-section 3 of section 46.

As illustrative of the scope and purpose of the Act

I may refer to the power given by section 45, enabling
the council to exempt buildings or a percentage of im-
provements from taxation and provision which is fur-
nished afier all this by section 54, for the members of
the council constituting the Court of Revision equaliz-
ing the assessed value of land and improvements.

These powers are given in such terms as to indicate
it is in one class of cases to be exercised upon an origin-
ating motion in the court and merely by a majority of
all the members expressing their opinion, and in
another class of cases without any judicial examination
by way of hearing evidence or parties though in some
cases upon complaint.
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Then section 55 declares the roll as revised or con- 1313

firmed and passed by the Court of Revision SISTERS OF
CHARITY
shall, except in so far as the same may be further amended on an OF

appeal to a judge of the Supreme Court, be valid and bind all parties, FroVIDENCE
v

ete. C1TY OF

The appeal given to the judge as thus anticipated VANCOUVER.
does not seem to apply to any such case as the one TdingtonJ.

appellant raises, but is confined

to the question of whether the assessment in respect of which the
appeal is taken is or is not equal and ratable with the assessment
of other similar property in the having equal advantage of situation
against the assessment of which no appeal has been taken.

The first part of this is wide enough to cover such a
class of subjects as that of the property of appellant
as compared with others in like class, but these latter
words seem to render it impossible to say an appeal
would lie in either such a case as this or anything
arising under the equalizing powers under section 54
above referred to.

I present these various provisions I have referred
to in order to illuminate the character and enable us to
correctly understand the scope and purpose of the
legislation in which is found the peculiar wording of
a sentence upon which this appeal turns.

In short there is nothing in the language imposing
the duty and giving the power to the Court of Revision
which it has exercised and is now in question, that
necessarily constitutes the duty ome of a judicial
character.

It is merely a delegation of a legislative or admin-
istrative power probably carrying with it a duty, but
in neither way one can look at it implying the dis-
charge of a judicial duty subject to review or super-
vigion. ,

An omission to exercise the power would leave only

3
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E’E’ a limited exemption, and who could complain ? The

Sistees o assessor as in duty bound assesses what he deems
CHARITY

oF ratable. If any error appears to have been made by
PROVIDENCE him within the sphere of his authority, that might be
vﬁ;’é‘g t?gE " appealed against on the ground of want of ratability.
Tiington . But that involves another view I will deal with pre-
— sently. It has no relation to the duty of the Court of
Revision relative to that which is primd facie ratable,

and as to which the assessor’s only duty is to assess.

The term “Court of Revision” in this connection
means no more nor less than the council, for it is the
same body under another name.

The statute by using this alternative name beyond
doubt impliedly attaches to the execution of the power
and discharge of implied duty a limit of time for its
exercise; and in so doing also gives it a chance of being
better exercised than if given at large during the entire
year for which the council as such endures.

It seems to me appellant’s claim herein is thus in
this last suggestion entirely answered, for whether
legislative, judicial or administrative, the time has
long gone by for its exercise.

The time for its exercise had passed when these
proceedings were had.

If the Court of Revision could ever have been en-
joined or controlled in any way, it should in the very
nature of its constitution have been exercised before it
was discharged by the mere operation of the statute.
Its function ceased with the certifying by the court of
the roll as completed.

If the act done was merely legislative or adminis-
trative in its character, the name of the body doing it
could not change that character.

The word “court” is a good old English term of
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such wide import as to cover as the context in which 1;91_(}
it appears may indicate duties of these several and re- Srsrrs or

s . . " . CHARITY
spective characters and is of no peculiar signification oF
in this connection. PROVIDENCE

v.
Again let us see what is to be done. It is merely a Crry or

‘ VANCOUVER.
question of policy that has to be decided. Laington J.

The buildings and lands to be occupied thereby are ~ —
exempt, and hence not ratable and presumably were
not rated. '

Whether the city can or ought to afford more than
this absolute necessity in law is a matter respecting
which men might well differ in opinion.

Where to draw the line is left to the discretion—I
think, the absolute, unqualified discretion —of a
majority of the council sitting as a court of revision.

If an appeal from that discretion had been given,

a different inference might have been drawn.

It might have been well argued in such case that
the act was to be a judicial one. .

But beyond all these things assuming the power
exercised by the Court of Revision a judicial act and
assuming (a pretty strong assumption upon this
statute) a writ of certiorari ever could run to bring up .
the record of a court of revision constituted for work-
ing out the provisions of legislation no way dependent
upon its being the development or amended method
of imposing rates by or through a court, such as the
Courts of Sessions, of which instances can be found,
is there anything in this case that might warrant in-
terference ? '

I, for the present, put aside all the considerations
tending to shew it was a mere exercise of legislative or
administrative power and duty.

3%
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E’B I will then assume that the question of the asses-

Stsers or SOI’S rating is subject to be complained of on the
GH‘f;ITY ground that he has not properly discharged his duty,
PROV;DEME but omitted to give due exemption to the extent primd
Orr or facie claimable.
VANCOUVER,
— What happened ? An appeal was taken as if
IdingtonJ: 5 painst the assessor’s act.

Counsel was heard for the appellant. No witnesses
were tendered. No claim was made here that such
should be heard and then a refusal to hear them. In
such latter event I could understand how the court
(discharging for the moment a judicial duty) might
be said to be acting without jurisdietion.

Nothing of the kind appears. Courts of revision are
not bound of their own motion to call evidence. They
may be entitled when the assessor’s action is thus pre-
sented incidentally to hearing complaint against his
ruling, to use their own judgment as men of affairs
and often do so, as was done here to reduce the
assessment.

Under this statute they are by section 54 expressly
given such power quite independently of the general
power.

Now what this court did, when appellant failed
to give evidence or claim to do so, was to assume, as
entitled to assume, the assessor’s rating presumably
correct and quite well warranted by the statute, and
then to exercise their power to reduce. It was either
an exercise of the express power to exempt or fix ex-
emption or of power, incidental to an appeal, to re-
duce. I think it was the former.

The strange complaint is made that they coupled
all institutions of the classes the statute enables them
to relieve together, and made a uniform reduction on a
percentage basis.
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What is Wrong with that ? The court could have
dismissed the complaint as unsupported by evidence.

The court might then, so far as the law goes, have
ignored the appellant’s complaint and in other cases
-upon evidence, have given more ample exemption, Yet
what ground of complaint could appellant have ?

The judgment and aet of the assessor stood, and
stands yet (subject to the power exercised not by way
of determining the appeal, but executing their special
power), by every presumption of law as correct.

The sole question possible to be raised by this pro-

" ceeding, if it lie at all, which I more than doubt, is
whether jurisdiction existed or not.

It would be hard, I think, to find a clearer case of
acting within jurisdietion.

Moreover, the rules of British Columbia require
that any case of certiorari the objection, whether of
omission or mistake to be relied upon, must be speci-
fied in the order for the issue of the writ.

None appears on this order.

The appeal should be dismissed with costs.

Durr J.—Under section 46, sub-section 3, chapter
54 of 64 Vict. (B.C.), the appellants are, I think, primd
facie exempt from taxation in respect of “the buildings
and grounds attached and belonging to” their institu-
tion in so far as such buildings and grounds are actu-
ally used and occupied by them for the purposes of
that institution. The same sub-section confers upon the
Court of Revision the power to limit this exemption.
It is quite clear, I think, that the function thus vested
in the Court of Revision is quasi judicial and must be
exercised in each case with respect to the merits of
that case alone; no administrative authority is con-
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ferred upon the Court of Revision empowering it to
lay down a general rule based only upon general con-
siderations. The principal contention of the appel-
lants is that in this case the Court of Revision did not
apply itself to the merits, but acted upon some such
self-imposed general rule.

I express no opinion upon the question whether had

- the appellants succeeded in establishing this, the sub-

stance of their contention, they might still have been
successfully met by the objection that the case is not
a proper one for certiorari; they fail, in my opinion,
because on the whole of the evidence before us we are
not entitled to conclude that the Court of Revision
acted otherwise than in accordance with its legal duty.
There is in evidence a minute of that body in these
words:

That all charitable institutions mentioned in sub-section 3 of
section 46 of “Vancouver Incorporation Aect” be exempted from
taxation to the extent of the area occupied by the buildings thereon
and an additional amount of land equal to 25 per cent. of the area,
and that the assessment roll for 1900, as amended, be confirmed.

And that the court then adjourned sine die.

And it is upon this minute that the appellants chiefly
rely in support of the contention just indicated. The
existence of this minute does not appear to me to be
conclusive. In itself it is not incompatible with the
view that the Court of Revision had examined each
particular case falling within the enactment before de-
ciding to act in the sense of this memorandum. We
have no evidence as to the number of these institutions
in Vancouver, and it is quite conceivable that in re-
spect of all of them there is such a similarity of rele-
vant circumstances that the direction contained in the
minute would be a reasonable and proper direction in
each individual case. We are bound, of course, to
assume that this municipal body did, pursuant to its
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duty, examine each case until there is some solid 1910
reason for otherwise deciding. The presumption that StsTems o
they -did so is strengthened by the circumstance that Onf,f;m
the appellants’ solicitor being present on the occasion PRO"I‘TEN"E
on which the appellants’ case was considered, took no . Crrror
. VANGOUVER.
objection to the mode of procedure, and further by the ——
~additional circumstance that in his affidavit he re- DE_J '
frains from saying that the case of the appellants was
not discussed or considered on its own merits.
I should not wish to be understood as undervalu-
ing in the least degree the importance of a proper ob-
servance by courts of revision and the like bodies of
the broad rules of judicial conduct when exercising
judicial functions; but it is just as important that mis-
conduct should not be imputed to such bodies upon evi-
dence so meagre and equivocal as that upon which this
proceeding is based. I have the less hesitation in dis-
missing the appeal in that the material before us
appears to indicate that if the charge of misconduct
be well founded there was palpable abuse of the statu-
tory authority vested in the council. Abuse is only
one form of excess; and whether the circumstances of
this case do or do not now preclude these appellants
from bringing forward fresh evidence in another pro-
ceeding—there seems to be no good reason for thinking
that at an earlier stage (assuming the assessment to
have been, on the true facts, vitiated by the council’s
alleged ultra vires proceeding) they were not without
a complete and satisfactory remedy. . .

ANGLIN J. agreed with Duff J.

Appeal dismissed with costs.

Solicitors for the appellants: McPhillips & Tiffin.
Solicitor for the respondent: J. G. Hay.
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1910 ALBERT E. LEWIS, GEORGE F..
*0ct.24,25. CAMPBELL, GEORGE C. HAS-
*Nov.2l.  (ALL anp ROY B. ROBINETTE,
TRADING TOGETHER AS CO-PARTNERS >APPELLANTS;
UNDER THE NAME AND STYLE OF
PRAIRIE CITY OIL COMPANY

(PLAINTIFFS) o oo vee e eeeae e e

AND

' THE STANDARD MUTUAL FIRE ‘
FENDANTS) . oo vttt st ieennrnannnn

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA.

Fire insurance—Policy—~Statutory conditions—Gasoline on premises
—Illuminating oils insured—Notice of loss—Remedial clause in
Act — Discretion of court— Construction of . statute— R.S.M.
(1902) c. 87.

By the Manitoba “Fire Insurance Policy Act” (R.S.M. (1902) ch. 87,
sch.), an insurance company insuring against loss by fire is not
liable “for loss or damage occurring while * * * gasoline
* * * jg stored or kept in the building insured or containing
the property insured unless permission is given in writing by the
company.” Insurance was effected “on stock consisting chiefly
of illuminating and lubricating oils, ete.,, and all other goods
kept by them for sale.” A quantity of gasoline was in the
building containing the stock when destroyed by fire.

Held, that gasoline, being an illuminating oil, was part of the stock
insured and the above statutory condition could not be invoked
to defeat the policy. ’

Held, per Anglin J., that if gasoline was not insured as an illumin-
ating oil it was within the description of “all other goods kept
for sale.”

*PrESENT :—Sir Charles Fitzpatrick «C.J. and Girouard, Davies,
Idington and Anglin JJ.
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By section 2 of the Act “where, by reason of necessity, accident or
mistake, the conditions of any contract of fire insurance on pro-
perty in this province as to the proof to be given to the insur-
ance company after the occurrence of a fire have not been strictly
complied with * * * or where from any other reason the
court or judge before whom a question relating to such insur-
ance is tried or inquired into considers it inequitable that the
insurance should be deemed void or forfeited by reason of imper-
fect compliance with such conditions,” the company shall not
be discharged from liability.

By statutory condition 13 (e) in the schedule to the Act every person
entitled to make a claim “is forthwith after loss to give notice in
writing to the company.”

leld, Fitzpatrick C.J. dissenting, that the above clause apphes to
said condition and under it, in the circumstances of this case,
the insurance should be held not to be forfeited by reason of
the failure to give such notice.

Judgment appealed from (19 Man. R. 720) reversed, Fitzpatrick C.J.
Ci:senting.

APPEAL from the judgment of the Court of Appeal
for Manitoba(1), affirming the judgment of Metcalfe
J., at the trial, by which the plaintiffs’ action was dis-
missed with costs.

The circumstances of the case are stated in the
judgments now reported.

J. B. Coyne and S. Hart Green for the appellants.
Affleck for the respondents.

THe CHIEF JUSTICE (dissenting).—Referring to
the objection that the policy was void by reason of a
breach of the statutory condition which exempts the
ingurer from liability for loss occurring where gaso-
line is kept upon the premises insured without permis-
sion in writing from the insurer, I agree absolutely in
the conclusion reached by the majority of the court on

(1) 19 Man. R. 720.
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this point. Insurance contracts are to be construed
like ordinary contracts. The duty of the court is to
seek the intention of the parties, which, in this case, is
manifest; that is, it was, in my opinion, clearly in-
tended to insure the stock in trade of the appellants,
an oil company, which, to the knowledge of the re-
spondents, dealt in gasoline and other petroleum pro-
ducts. The general agents of the company inspected
the premises; saw gasoline there; and their know-
ledge was, in the circumstances of this case, the
knowledge of the company. Holdsworth v. Lan-
cashire and Yorkshire Ins. Co.(1). To hold that
because of some statutory condition the policy was
rendered void if the insured kept and stored goods
covered by the description in the body of the policy
without the permission in writing of the insurer
would be to assume that one of the parties may insert
some condition in a contract which will avail on a
possible construction of the whole instrument to de-
feat the right of the other. ILet me test it in this way.
When the contract was made, did the risk attach to
any gasoline that might then be on the premises ?
This question must be answered affirmatively. The
object of the insurance was

the stock, consisting chiefly of illuminating and lubricating oils,

viz., those articles of commerce, including gasoline,
which to the respondents’ knowledge the appellant
kept on the premises for sale. Further, can it be
doubted that gasoline, which is well known to be one
of the products obtained from the distillation of petro-
leum, and generally used for illuminating purposes,
comes within the generic name and description of

(1) 23 Times L.R. 52I.
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illuminating 0il ? Is it conceivable that the main
object of the contract is defeated by a condition such
as the one relied upon ?

I cannot add anything further to what has been
said by my brothers Davies and Anglin, in all of which
I concur.

I regret, however, that it is impossible for me to
accept their conclusion with respect to the breach of
the statutory condition (sch. 13(@)), which imposes
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upon the insured the obligation forthwith after the -

loss to give notice in writing to the company. By the
contract declared upon the appellants were insured
by the respondent company to the amount stipulated
against loss resulting from or occasioned by the hap-
pening of the event insured against—fire. It is clearly
a contract of indemnity and the payment of the
amount for which the company is liable under the
policy is made subject to certain conditions with
respect '
1. To notice of loss;
. To proofs of loss.

And the questlons to be determined by us on this
branch of the case are:

1. Is the condition in this policy as to notice of
loss so framed as to make a strict compliance with its
requirements a condition precedent to the right to
recover the amount of the policy ?

2. Are the provisions of the policy concerning

notice of loss and proofs of loss severable and dis-
tinet ?

Whether the condition as to notice of loss is a con-
dition precedent may not be free from doubt; but, on
the whole, I agree with the conclusion reached by the
trial judge, based as it is upon what may be called
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the well-settled jurisprudence of this court. Acci-
dent Ins. Co. of North America v. Young(1); Em-
ployers’ Liability Assurance Corporation v. Taylor
(2) s Home Life Association of Canada v. Randall(3),
and Hyde v. Lefaivre(4). See also Scott v. Pheniz
Assurance Co.(5), decided in the Privy Council.

Whether the condition as to the notice is a condi-
tion precedent or not is, I admit, a question of con-
struction in each case; but the obligation to give notice
is clearly distinguishable from the obligation to pro-
duce proofs of loss. The imperfect compliance with
the condition to provide full and complete proofs of
loss may be remedied without injury to the company
and is merely a directory provision. The purpose which
proofs of loss are intended to serve, that is, to enable
the company to determine the amount of its liability
may be effected otherwise. DBut the failure to give
notice of the loss cannot be remedied. The opportunity
to inquire into the circumstances of the fire while the
matter is still fresh is lost and this may be of great
importance to the company. See In re, Coleman’s De-
positories and Life and Health Assurance Association
(6), per Fletcher Moulton L.J., at page 807. More-
over, the policy is made and accepted subject to the
conditions imposed by the legislature upon the insur-
ance companies for the benefit presumably of the
public and one of those conditions, accepted by the
insured, is that the amount of the claim is made pay-
able sixty days after due notice of the loss has been
given in writing and the condition cannot be waived

(1) 20 Can. S.C.R. 280. (4) 32 Can. S.C.R. 474.
(2) 29 Can. S.C.R. 104. (5) 1Mathieu, Rev. Rep. 188;
(3) 30 Can. S.C.R. 97. Stu. K.B. 354.

(6) (1907) 2 K.B. 798.
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unless the waiver is clearly expressed in writing, signed by an agent
of the company.

If notice is not given, when does the amount be-
come due and exigible ?

The remaining question now is: Can section two of
the Manitoba “Fire Policy Act” be held to vest this
court with authority or jurisdiction to relieve the
appellants against their failure to comply with the
condition as to notice of loss ?

That section is in these words:

Where by reason of necessity, accident or mistake, the conditions
of any contract of firs insurance on property in this province, as to
the proof to be given to the insurance company after the occurrence
of a fire, have not been strictly complied with, or where, after a
statement or proof of loss has been given in good faith or on behalf
of the insured, in pursuance of any proviso or condition of such-con-
tract, the company, through its agent, or otherwise, objects to the
loss upon such conditions, or does not, within a reasonable time after
receiving such statement or proof, notify the insured in writing that
such statement or proof is objected to and what are the particulars
in which the same is alleged to be defective, and so from time fo
time, or where from any other reason the court or judge before whom
a question relating to such insurance is tried or inquired into con-
siders it inequitable that the insurance should be deemed void or
forfeited by reason of imperfect compliance with such conditions, no
objection to the sufficiency of such statement or proof or amended or
supplemental statement or proof (as the case may be), shall, in any
such case, be allowed as a discharge of the liability of the company
on such contract of insurance wherever entered into. R.S.M. ch. 59,
sec. 2, part.

The purpose of the statute was undoubtedly to
protect persons insured who, by reason of necessity,
accident or mistake, failed to comply strictly with the
conditions of the policy as to the proof to be given to
the éompany after the oceurrence of the fire. This extra-
ordinary power to relieve one of the parties to a con-
tract from the consequences of a breach of its condi-
tions, which is vested in the court, is limited to the
proofs of loss and, in order to make it applicable to
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the present case, it is necessary to extend the scope of
the statute so as to include the condition as to notice
of loss. I cannot agree that the statuté gives us power
to make, practically, a new contract for the parties.
If this condition is, as I hold, a condition precedent;
and, as to this, I think we are bound by the cases de-
cided in this court and mentioned above; failure to
comply with that condition defeats the claim and we
cannot, in this court, revive it. Moreover, as T said
before, the section of the Act is intended to relieve
against necessity, accident or mistake. Under which
head can we give relief ? There can be no suggestion
of necessity. It is obvious that it is not a case of
mistake or accident. To say that a man forgot to do
something is not the same thing as saying that he
was mistaken. It is not accident, in the sense in
which that word is used in the Act, to say that a man
omitted to do something which his contract required
him to do. Johnston v. Dominion Guarantee and
Accident Ins. Co.(1). I may add that if I saw
my way to find for the appellant, I would gladly do
80, but the giving of the notice is a fundamental
condition of recovery, a condition that goes to the root
of the contract; and against the consequence of his
failure to comply with the condition we cannot give
relief.
I would dismiss this appeal.

GIROUARD J. agreed with Anglin J.

Davies J.—This was an action brought on a policy
of insurance to recover a loss sustained by fire which

(1) 44 Can. L.J. 783.
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destroyed the plaintiffs’ goods alleged to have been
insured under the policy.

The two main grounds set up by way of defence at
the trial and afterwards in the Court of Appeal for
Manitoba were that under the conditions of the policy
the presence of gasoline kept or stored on the premises
discharged the insurance company from all liability,
and secondly, that under rule 13 it was a condition pre-
cedent to the plaintiffs’ right to recover that he should
forthwith after loss give notice in writing to the
company, and that he had not done so.

The trial judge held the objection as to want of
notice to be fatal and entered judgment for the defend-
ant accordingly.

On appeal the four judges were divided as to the
want of notice; Chief Justice Howell, with whom Per-
due J. concurred, holding that the defendants had not
in their defence distinctly set up the condition and its
non-performance as required by rule 15A of the
statute regulating the practice and pleading of the
court, while Richards and Cameron JJ. held that there
was a substantial compliance with the rule, and that
the want of notice had been sufficiently pleaded and
was fatal to plaintiffs’ right to recover.

The Chief Justice and Perdue J. also held that
under the circumstances of this case, and having re-
gard to the special kind and character of the stock
insured and the actual knowledge of the agent who
issued the policy, that the insured did actually keep
for limited times small quantities of gasoline on hand
and that as such quantities were in the stock of the
insured and seen by him at the time the policy issued,
it might fairly be held that on a true construction of
the policy the statutory condition I, prohibiting petro-
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leum, coal oil, gasoline, etc., from being kept or stored
on the premises insured was inapplicable to this par-
ticular insurance. On this point the other two judges,
Richards and Cameron JJ., expressed no opinion.

As the appeal court was equally divided the judg-
ment of the trial judge remained.

As the point was taken and argued before us that
gasoline was stored or kept on the premises in viola-
tion of statutory condition F, it is necessary to con-
sider the written part of the policy relating to the
stock insured and determine whether statutory condi-
tion F' is applicable to such an insurance policy.

That part reads as follows:

On stock consisting chiefly of illuminating and lubricating oils,
greases, paints, varnishes, and all other goods kept by them for sale,
manufactured and in process, including advertising matter and all
materials used in the manufacture, packing and shipping of same,
their own or held in trust, or on commission, or sold but not removed,

while contained in the above described building or on platforms on
ground within 100 feet of building.

The Prairie City Oil Company, which entered into
the above insurance contract was, as its name indi-
cates, a dealer in oils of all kinds. They formed, in-
deed, a large part of its stock in trade. The insurance
agent who visited their place of business and filled up |
the insurance policy now sued on knew this. The
fact was a patent and visible one. He embodied it in
the above written description of the property insured
by the policy. The insurance company in accepting
such a policy from their agent and insuring a mer-
chant’s stock of the character described never could
bhave intended that the statutory condition F now
invoked to relieve them from liability should apply.
The risk they expressly undertook in the written part
of their policy to accept was in large part on the very
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-clags of articles prohibited at the risk of forfeiture
from being kept or stored on the premises by such
condition F. The stock insured, as described, and
this statutory condition, were repugnant to and incon-
sistent with each other, and could not be harmonized
or reconciled. One or other-must be ignored, and it
-needs no argument to shew that in such cases the
statutory printed form of condition being repugﬁant
to the substantive part of the contract entered into in
writing cannot be held to govern the contract. This
contract can fairly be read and construed ignoring
such statutory condition, so far as least as it is re-
pugnant to the real contract of insurance entered
into; otherwise the courts would be lending themselves
to the carrying out of a fraud.

As to whether gasoline comes within the terms
used in the written part of the policy “illuminating
oils” there was little argument at bar and the evi-
dence seems clear that it may be so classed. Smith,
the insurance agent who issued the policy, said in
answer to a question from the trial judge asking
whether gasoline was considered an illuminating oil,
that from his point of view, the insurance point, it
would be, but he did not know how the trade would
- ‘consider it. He said they got

permits for it as an illuminating oil—as a gasoline lighting system.

Mr. Lewis, the head 'of the plaintiff’s firm, in
answer to questions on this point, speaking from the
trade point of view, said that gasoline was used largely
for illuminating, that it was used in the city by half
a dozen different companies who sold a system for light-
ing with gasoline, that of his own knowledge a large
quantity of it was used for illuminating purposes and

4
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that he would, if asked to name the different il-
luminating oils, include gasoline. The fact seems to
be that it cannot be used in the ordinary house-
hold or other burning lamps, but that it can be
and is used in lamps and ways specially designed as
an illuminant and as fuel. -

In Webster’s new unabridged dictionary it is de-
scribed as being a product of petroleum and its uses
are stated as “solvent; fuel; illuminant.”

Other oils such as petroleum, rock oil, kerosene,
coal oil, burning fluid, are classed together with gaso-
line in the condition F as being dangerous and are
prohibited from being kept or stored on the insured
premises without written permission. All of these
are admitted as coming within the general words of
the policy “illuminating oils” and under the evidence
given I think gasoline should also in this contract be
so included.

That being so, the words of condition F “unless
permission is given in writing by the company”
clearly apply. If the company have insured expressly
the very articles prohibited by clause F, unless per-
mission is granted to keep or store them, surely it is
not open to argument that in such a case written per-
mission has been given.

The other question raised as to the assured’s non-
compliance with the condition requiring him forth-
with after loss to give notice in writing to the com-
pany gives rise to greater difficulties than the one I
have already disposed of.

I am not able to accept the reasoning of the learned
judges below who held the telegram sent to the com-
pany by their local agent stating the facts of the fire
and loss could under the circumstances be held as a
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compliance with the condition requiring written notice
from the assured. The agent of the company was in
no sense the agent of the assured when sending his
telegram to0 his principals. I have, however, after a
good deal of consideration reached the conclusion
that this notice comes within section 2 of chapter 87
of the Revised Statutes of Manitoba, and that this sec-
tion enables and justifies us in refusing to allow the
objection as to the neglect of the insured to give the
notice in question to be set up as a discharge of the
liability of the company under the policy sued on.
That it was under the circumstances proved a most
inequitable defence was found by the trial judge and
- hardly admits even of argument.
The only question remaining was whether that
notice S0 required came within the terms of the
~ enabling section above referred to. |
Strangely enough it does not appear to have been
called to the attention either of the trial judge or of
the Court of Appeal. )
The statutory condition requiring the notice is
No. 13. It reads:

Any person entitled to make a claim under this policy is to
observe the following conditions:

(a) He is forthwith after loss to give notice in writing to the
company.
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This is followed by a number of other conditions, ’

(b), (c), (d), and (e), relating to the proofs or par-
ticulars of loss which are subsequently to be delivered.

The question is whether the section of the statute
I have above referred to is to be construed as limited
to the requirements of statutory condition 13 relating
to the particulars of loss as required by sub-sections
(b), (¢), (d), and (e), or whether it embraces and

4%
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includes the requirement of sub-section (@) relating to
the notice in writing to be given forthwith after the
fire.

The question is one not free from doubt. The first
part of the sectlon reads:

Where by reason of necessity, accident, or mistake, the conditions
of any contract of fire insurance on property in this province, as to
the proof to be given to'the insurance company after the occurrence
of a fire, have not been strictly complied with, or where after a state-

ment or proof of loss has been given in good faith or on behalf of
the insured, ete.

Do -the words “as to the proof to be given to the in-
surance company after the fire” embrace or exclude
the notice in Writing required by sub-section (a) of
statutory condition 13. ‘

The word “proof” as used here is inapt. In the
latter part of the section it is used alternatively, but
evidently synonymously with “statement,” and in this
way “no objection to the sufficiency of such statement
or proof,” etc.

The statutory condition 13 does not in itself use
the word proof with reference either to this written
notice of loss or with reference to what is called in it

as particular account of the loss as the nature of the case admits of.

These are to embrace: 1. Statutory declarations; 2.
Books of account, invoices and other vouchers, etc.; 3.
A certificate under the hand of a magistrate or other
specified official. '

The condition 14 which follows refers to the “above
proofs of loss,” but, of course, that may embrace as
well the notice as the “particular account of the loss”
the assured is required to deliver. These statements’
the assured is required to deliver are not, properly
speaking, proofs, they are supposed to be and embrace
the best evidence of the loss ‘he can supply.
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- In reason and equity there is no ground for putting
the narrow construction upon the above section 2 of
chapter 87 giving to the court or judge the power to
prevent on the ground of it being inequitable any ob-
jection as to the sufficiency of “such statement or
proof” required after the fire. Non-compliance with
the condition required as to notice of the fire arising
from mistake, accident or necessity from which the
company was not prejudieed is just as inequitable a
plea as non-compliance arising from the same causes
and with the same innocuous results in respect to the
fuller particulars which the assured is subsequently
required to give.

-The notice of the fire is required by the same statu-
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fory condition as the subsequent more particular state-

ments or accounts. That they are called “proof” in
one part of section and “statements or proof” in
another part, satisfies me that the legislature intended
the equitable jurisdiction it vested in the court or
judge to extend to and cover as well the written notice
required by sub-section (@) as to the fire having oc-
curred as the more particular subsequent of the loss
required by sub-sections (b), (¢), (d), and (e).

The appeal should be allowed with costs here and
in the court below and judgment entered for the
amount of the claim with costs.

IpiNeTON J.—The learned trial judge held the ap-
pellants’ action must fail by reason of the first para-
graph in the list of conditions embraced in No. 13 of
the statutory conditions indorsed on the policy sued
upon.

The Court of Appeal for Manitoba dividing equally
on an appeal against that decision, the appeal failed.
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In answer to the appeal here the respondent be-
sides maintaining the contention upheld as above,
urged as had been urged throughout, and I rather
think had been its chief objection at the outset, that
the condition on the policy forbidding the keeping of
coal oil, gasoline and a number of other products of
petroleum, had been violated.

As to this contention it was shewn that gasoline
itself as well as other things kept, were in fact illum-
inating oils and thus within the very terms of the
specific things that were described as what was in-
sured. Moreover, the oral evidence was clear that the
contention ought never to have been set up.

Therefore, I need not argue that this contention
is quite untenable.

The other contention I have referred to though
one not to be favoured has not so much inherent ab-
surdity in it. '

I think each one of a number of answers that
appear hereunder may be held good.

It so happens that neither one of these helps the
other. Each must stand or fall of its own strength
or weakness.

The fire took place in Winnipeg where the oil busi-
ness of appellaht‘s is carried on and where a firm en-
gaged as the general agents of the respondents, live
and represent it, by virtue of a power of attorney that
seems comprehensive enough to sanction almost, yet
not altogether, everything an insurance company may
have to transact in the course of its business.

It was such as to attract both the junior member
of the firm of general agents and one or more members
of the appellant firm to the spot whilst the insured
property was being burned on the 18th November,
1908.
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The senior member of the firm of general agents
also knew of it and immediately reported by wire to
his company at its head office in Toronto, on the same
day as the fire took place, the fact of the total loss.

The next day the company’s manager, on the 14th
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November, wrote the general agents acknowledging Insurawcm

this message and making remarks clearly indicative
of liability to pay and expectation the company would
pay.

The general agents acting within their powers en-
gaged one Paterson, a professional or official adjuster
of insurance losses.

Mr. Smith says

we instructed the adjuster to adjust the claim of the plaintiffs. * *
We supplied him with the forms that the company supplied us with.

The papers contain statements of loss; declaration

of one of the plaintiffs as to the fire and other insur-

ances and valuation by the adjuster of the property
burned and of the salvage.

But to my mind, in the view of the case that the
question of estoppel gives rise to, the most important
part is an apportionment of the loss between this com-
pany and five other insurance companies.

The amount of what would on such bases be pay-
able to the appellants by the respondent company was

thereby fixed at $3,532.70 and agreed to.
’ The whole mass of work and consideration to be
given thereto lasted until the 27th November, when
the papers having been completed were duly handed

over by Paterson to the said general agents and by -

them forwarded to the company’s head office on the
1st December. -

The general agents write at same time requesting
cheque within thirty days. In short they treat the

Co.

;[dington J.
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whole business as closed except the payment within
usual delays.

No answer or objection appears until January
when Smith, at the head office, brought the matter
under the notice of the president and-the manager of
the respondent, who replied they had the impression
other companies concerned were resisting payment,
and upon being told other companies were paying, the

- manager said he would recommend payment by his

company also.

No such objection as now relied upon was ever
made until the statement of defence shewed it amongst
a great many other random shots.

It is in ‘argument replied to this objection that the
pleading does not, as the rules require, distinctly set
up such a condition as now relied upon, (namely, the
omission to give written notice), but ore of a dis-
tinctly different nature, namely, of “the alleged loss
and damage.” The want of its being in writing is not
pleaded. .

I incline to think the objection is well taken. If
the issue joined is looked to, then it may well be said
that issue is to be found in the appellants’ favour
proven by oral notice to the general agents. It may
be inferred from what transpired between them and
the appellants. '

It is the notice to the company at their office that
is pleaded and their office, I think, for the purposes of
the business in hand must be held to be that in Win-

.nipeg conducted with such ample powers as the con-

stitution thereof by the power of attorney to the

general agents both expresses and implies. .
Again the reason for the notice is that at the

earliest practicable time after its receipt the company
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may have an opportunity to investigate and, if pos-
sible, adjust the damages. All the purposes which
the notice could serve were served by the oral notice to
the general agents. Suppose the case, not an unusual
one, but a thing likely to arise daily, of an English
company with an agency well-known and through
which a policy was issued in this country, and a man,
insured thereby, instead of directing his notice upon
loss occurring to the office with which the business was
transacted took it in his head for improper purposes
desiring to defeat investigation to direct his notice to
. the head office in England.

What would such a company say and the law hold
relative to such conduct ?

I think notice was intended in such a case and in
this case to be directed to the general agency in the
province where the fire occurred. Such, undoubtedly,
was what the company intended by this so-called
condition. :

Even if, looking at the condition, oral evidence is
not sufficient it is a complete answer to the plea as
framed. .

Let us pass such technicality and get to the sub-
stance. Suppose a fire occurred next door to the head
office of a company liable for the loss under a policy
such as this. '

Suppose, further, the insured in half an hour called
at the head office, saw the manager, explained the loss
which had occurred and the manager wrote down in
his books a record of the oral notice. Could the company
plead in such a case want of written notice ? Could
not the insured point to the manager’s own written
record as a full answer ? Suppose, following all that
the happening of such dealings in relation to the loss
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as appear herein and the company had no other de-
fence. I can hardly imagine such a defence successful.

I certainly do not think the writing must of neces-
sity be that of the insured or signed by him if framed
80 as to identify the parties concerned.

There is the purpose of the thing and reason for it
to be considered.

Let us consider further that the writing in this
case was sent by wire. Is that sufficient ? Can any
one say if done by the appellants it was not in writing,
but by wire, and the writing was not transmitted to
the company ? Where is the end to be of all such
wretched subterfuges if we pass by the reason for the
thing and the substantial purpose of the parties ? I
by no means wish to imply that there may not be
cases of a writing being imperatively required by the
hand of a named person as part of the contract.

The appellants claim the respondent estopped by
reason of its inducing them to enter upon extensive
and expensive inquiries and to an assent to the finding
and apportionment of the loss implying thus a dis-
charge pro tanto of each of the other companies. T
think there is a great deal in the contention, but I
doubt if the pleadings give the ground for either that
or the claim of a binding adjustment or adjudication.

Again, can the appellants not be taken to have
adopted the act of the agents and that adoption to
relate back to the time the agents gave the written
notice ? I merely suggest that as a possibly fair
inference from the facts kndwing as matter of common
knowledge how much the agents for insurance com-
panies daily constitute themselves the agents of both
parties for many things relative to the transaction of
the business in hand.
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This point was not taken in argument and the ap-
pellants’ case being well argued probably not enough
in the evidence to maintain it. I, therefore, have not
fully examined it.

I think there is a complete answer to the whole con-
tention furnished by section 2 of chapter 87 of the Re:
vised Statutes of Manitoba, enabling the court to dis-
allow such objection.

The section is identical with one in force in Ontario
in whose legislature it originated as the result of a
commission designed thirty-five years ago to put an
end to the unjust advantages taken by virtue of such
conditions as insurance companies saw fit to put upon
their policies.

The fact that not a single case has arisen and been
reported of such an attempt as this is pretty strong
evidence that the profession and judges of that pro-
vince and other provinces adopting the legislation have
interpreted the section as a cure for such wrong as in-
volved in permitting such a defence to prevail.
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No such case hag been cited and a diligent search -

by myself has not resulted in finding one.

The cases cited as decided in this court do not
touch the point. _

The statute in this second sect1on is wide enough to
cover any mistake of which this is one.

My only doubt has been as to its language relative

to statement or proof of loss and that is wide enough

when we have regard to the purview of the statute
and especially the clauses of the condition relative to
proofs of loss.

I think No. 13 is intended to form a group of sub-
ject-matters designated by No. 14 as proofs of loss
and so introduced by No. 12 on the same subject.
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1t seems to me the remedial nature of the Act must
also be borne in mind. Though this is a conti'act, it is
one of which the Act in this regard has imposed the
form and tried to limit its meaning.

Its use is rendered imperative upon the companies
and was designed to protect insurers, and hence re-
quires we should interpret it as I have no doubt it
has in practice and judicially been for a long time.

The appeal should be allowed with costs here and
in the courts below.

ANGLIN J.—To the appellants’ claim to recover on
an insurance policy for $4,000 on their stock, buildings
and machinery the respondent company answers (a)
that the policy was rendered void by the appellants’
breach of statutory condition 10(f), exempting the
insurers from liability for loss or damage occurring
while gasoline is stored or kept on the premises with-
out permission in writing from the insurers; and (b)
that the appellants failed to give to the company the
notice in writing required by statutory condition 13
(a). ‘ -

The statutory conditions are found in the schedule
to chapter 87 of the Revised Statutes of Manitoba, 1902,
They were printed on the policy issued to the appel-
lants.

(@) The appellants were an oil company and were
notoriously dealers in gasoline and other petroleum
products. This feature of their business was specially
brought to the notice of the insurers through their
agents at the time the risk was taken. If statutory
condition 10 (f) was applicable, and if the permission

. in writing of the company which it requires had not

been obtained, it deprived the appellants of any insur-
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ance by the respondents, because the very keeping or
storing of staple articles in which they dealt would
exempt, the insurers from all liability.

The description of the risk on the face of the policy
contains the follow paragraph:

$3,000. On stock, consisting chiefly of illuminating and lubrieat-
ing oils, greases, paints, varnishes, and all other goods kept by them
for sale, manufactured and in process, including advertising matter
and all materials used in the manufacture, packing and shipping of
same, their own or held in trust, or on commisssion, or sold but not
removed, while contdined in the above described building or on plat-
forms on ground within 100 feet, or in cars within 100 feet of
building.

The evidence, in my opinion (if indeed evidence of
such a fact of common knowledge be necessary), estab-
lishes that gasoline is an illuminating oil within the
meaning of that term in the above description. I
think the words “illuminating and lubricating” should
be read distributively, and that the insurance was not
confined, as argued by counsel for the respondents, to
such oils as were both illuminating and lubricating,
but included all oils in the appellants’ stock which
were either illuminating or lubricating. But if gaso-
line was not within this part of the description it was
undoubtedly within the other part, which reads,

other goods kept by (the appellants) for sale, manufactured and in
process.

It was part of the appellants’ stock in trade when the
general agents of the respondents, who prepared this
description to insert in the policy, inspected the pre-
mises of the appellants for that purpose and, as al-
ready stated, their attention was then specially drawn
to it. Unless we are to regard the policy as a nullity
because of inconsistency between the description of the
risk and condition 10(f), we must either discard that
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1910 condition as void for repugnancy—something left
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P}g}ﬁﬂﬂ in the document per incuriam—or we must treat the
OmCo. policy containing this description as itself a permis-
STA;‘,,ABD sion in writing of the insurers for the insured to keep
M]gf;;“‘ and store all goods covered by the description and a

INSgl;f&NCE compliance with this requirement of condition 10(f).

——  Because it does not involve the rejection of any part of

Anglin g he contract, I incline to think that the latter is the
correct view. '

Whether on that ground or by rejecting the con-
dition 10 (f) for repugnancy, ut res magis valeat, we
should uphold the policy and regard the insurance
given by the appellants as real and not illusory. I am,
therefore, of the opinion that the keeping and storing
of gasoline on the appellants’ premises did not exempt
the insurers from liability. That was one of the very
risks against which they insured the plaintiffs, and
for which the policy itself embodied their written
permission. .

(b) The appellants admittedly did not themselves
give to the company notice of the loss in writing forth-
with after the fire. The general agents of the com-
pany, however, immediately notified their principals of
the loss by telegram. The company’s adjuster on in-
structions from its agents at once prepared the par-
ticulars and other evidence of loss called for by articles
(b) and (¢) of the 13th condition and attended the
insured and had them execute these documents and
adjusted with them the amount of their claim. Until
they delivered their statement of defence in this action
1o exception appears to have been taken by the com-
pany to these proofs or statements on the ground that
the insured had failed to give the notice in writing
called for by clause (@) of the 13th condition.
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It is, perhaps, doubtful whether they have in their
plea set up want of notice in writing with the precision
required by the Manitoba Judicature Rule 315(a).
But in the view I take it becomes unnecessary to deal
with this question of practice.

Ordinarily I should not regard a notice such as is
called for by clause (a) of the 13th condition as any
part of the proofs of loss. But I find-that other clauses
of this 13th condition deal with what are unquestion-
ably proofs of loss. Proofs of loss are first mentioned in
clause 12 and the references to them are completed in
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clause 14. Clauses 12, 13 and 14 appear to be a -

fasciculus of provisions dealing with proofs of loss.
Because of the collocation in which it is found, I have,
though not without some hesitation, reached the con-
clusion that the requirement of a notice in writing
under clause 13(a), is one of

the conditions * * * ag to the proof to be given to the insurance
company after the occurrence of a fire,

referred to in section 2 of the statute(1). This is a
case in which (in the language of section 2) after re-
ceiving a statement or proof of loss given in good faith
by or on behalf of the insured in pursuance of a proviso
or condition of the contract, the company has objected
to the loss upon other grounds than for imperfect com-
pliance with such conditions: it did not within a rea-
sonable time after receiving such statement or proof
notify the assured in writing that such statement or
proof was objected to, giving the particulars of the
alleged defects. Its officers had, through the telegram
from its own agents, all the benefit which they could
derive from a notice in writing given personally by the

(1) R.S.M. 1902, ch. 87.
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insured. They so conducted themselves that the in-
sured may well have been lulled into the belief that the
company would accept its agents’ notification as a com-
pliance with clause (@) of the 13th condition. The

_ omission of the insured to give the notice in writing

was obviously due to accident or mistake. This is,
therefore, in my opinion, eminently a case in which it
would be inequitable that the insurance should be
deemed void or forfeited by reason of imperfect com-
pliance with the condition as to immediate notice in

. writing. The use in section 2 of the terms “statement”

and “proof” indifferently and as interchangeable
equivalents helps the conclusion that the notice in
writing under clause 13(a) is part of the proof men-
tioned in section 2. It follows that the company’s plea
that the insured had failed to give this notice, assum-
ing it to be formulated in compliance with rule 315(a)
and to be proven, should not be deemed an answer to
the plaintiff’s claim. Section 2 of the statute renders

‘the plea of want of notice in such circumstances in-

effectual.

On these grounds I would, with respect, allow the
plaintiffs’ appeal with costs here and in the provincial
Court of Appeal, and would direct the entry of judg-
ment for them for the amount of their claim and costs
of the action.

Appeal allowed with costs.

Solicitors for the appellants: Chapman & Green,.
Solicitors for the respondents: Richards, Affleck & Co.
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THE VANCOUVER, VICTORIA & 1910
EASTERN RAILWAY & NAVL *Oct, 13.
GATION COMPANY (DEFEND-

[ APPELLANTS;  *Dec.9.

AND

PHILIP McDONALD (PLAINTIFF)....RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
) COLUMBIA.

Railways — Construction and operation — Location plans — Delaying
notice to treat—Action to compel expropriation—Compensaiion
in respect of lands not acquired—Mandamus—TUse of highway—
COrossing public lane—Nuisance.

The approval and registration of plans, ete., of the located area of the
right-of-way, under the provisions of the “Railway Act,” and
the subsequent construction and operation of a railway along
such area, do not yender the railway company liable to manda-
mus ordering the expropriation of a portion of the lands shewn
upon the plans which has not been physically oceupied by the per-
manent way so constructed and operated. ’

Judgment appealed from reversed, the Chief Justice and Davies J.
dissenting,

APPEAL from the judgment of the Court of Appeal
for British Columbia affirming the order for -manda-
mus made by Irving J. at the trial.

The plaintiff is lessee of land on the projected line
of the railway. The company, pursuant to sections
158, 159 and 160 of the “Railway Act,” obtained from
the Board of Railway Commissioners the approval of

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ. .
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a plan, profile and book of reference, shewing the
fi'ght—of—way as including part of the plaintiff’s pro-
perty, but at no point was the whole of the right-of-
way upon this property; the greater part of it was on
adjoining lands. The company caused the plan, etc.,
to be duly registered and, without resorting to arbitra-
tion, acquired the interest of plaintiff’s landlord, and
constructed their permanent way clear of that portion
of the right-of-way which extended over the land in
which the plaintiff was interested, keeping it upon the
adjoining lands in which the plaintiff had no interest.
The company consequently proposed to wait until the
expiration of the plaintiff’s lease before taking posses-
sion of the portion of the right-of-way in question and
contended that they could not be compelled to make
compensation for the portion of its right-of-way of
which théy had not actually taken possession, and
that they were operating their railway without inter-
fering with the plaintiff’s enjoyment of his property.
They gave no notice to treat and took no steps towards
expropriating the plaintiff’s rights. The property in
question is sitwated in the townsite of Huntingdon,
B.C., and, in virtue of permission to cross the high-
ways granted by the Board of Railway Commissioners,
the company constructed the railway across a public
lane in rear of the plaintiff’s property. The evidence
shewed that, on one occasion, a projection from one
of the company’s trains damaged the fence and an
outbuilding upon the plaintiff’s property, the injury
so caused being to the amount of $10.

By the judgment appealed from the plaintiff re-.
covered judgment for $10 for the damages mentioned,
and the company was directed forthwith to acquire the
portion of the right-of-way shewn over the plaintiff’s
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' property and make compensation therefor under the 31_(]
pi‘ovisions of the “Railway Act. ” VANCOUVEE,
VIoToRrIA &
EASTERN
Ewart K.C. for the appellants. The company is NA‘I,{IE;%ION
not bound immediately upon the filing, approval or %0
registration of the plans, etc., to acquire, by purchase McDoxazo.
or expropriation, all the lands and interests in lands
shewn to lie within the limits of the right-of-way. Un-
- less they enter upon or injure the prdperty they are
not bound to take proceedings to acquire it or settle
‘compensation under the “Railway Act.” They have
constructed and are operating the railway without
such entry or injury, they have done no wrong to the
owner or occupant, and he cannot compél them to do
him an injury in order that he may obtain compensa-
tion therefor. There is nothing to prevent the com-
pany permitting an owner or tenant remaining in
possession of a portion of their right-of-way.
The “Railway Act” does not contemplate that a
railway company should acquire a right-of-way of uni-
form width. See section 158. If it was contemplated
that all the lands shewn on the plans should be ac-
quired the provisions of section 164 requiring the
filing of another plan when the railway is completed
would be superfluous. See also 3 Edw. VII. ch. 58,
sec. 128. The amendments, in 1909 (sec. 3), to sub-
section 2 of section 192 give the owner the remedy of
forcing the company to take the lands and pay com-
pensation whenever the plans have been filed.
The judgment appealed from is inconsistent with
section 194 requiring an engineer’s certificate that
the land is necessary for the purposes of the railway,
at the date of the certificate. There is nothing to shew
that the lands in question in this case are so required ;

5%
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on the contrary, the fact that the railway is in opera:
tion without taking or interfering with these lands
indicates that they are not required. If, under section
207, the company may decide not to take the lands
mentioned in the notice, why may they not come to the
same decision before any notice is given ? We also
refer to sections 151 and 155 as to alteration and dis-
continuance of works and the making of compensa-
tion. By refraining from entering or interfering with
the plaintiff’s lands and allowing him to remain in
possession for the unexpired term of his lease the com-
pany is carrying out the spirit of the Act. | )

There is no precedent for an action such as the
present. The powers given to railway companies are
permissive only and not compulsory. So long as the

' respondent remains in occupation, by lease or license,

without injury to himself or to the public there can
be no ground of complaint.

We rely upon the decisions in York and North Mid-
land Railway Co. v. The Queen(1); Scottish North
Eastern Railway Co. v. Stewart(2); The Queen V.
Great Western Railway Co.(3).

George F'. Martin for the respondent. We rely
upbn section 2, sub-sections 11 and 15, section 155 and
section 237, sub-section 3, of the “Railway Act.” The
cases of Corporation of Parkdale v.- West(4), and
Hendrie v. Toronto, Hamilton and Buffalo Railway
Co.(5), apply; and it is admitted that the lessee is in
the same position as an owner of land.

The company have taken the lane in rear of the

(1) LE. & B. 178, 858. (3) 62 L.J.Q.B. 572.
(2) 3 Maeq. 382. , (4) 12 App. Cas. 602.
‘ (5) 26 O.R. 667; 27 O.R. 46.
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property and trespassed upon the property itself. The 131_?
respondent is, therefore, entitled to compensation to VAxcouves,

) . . VICTORIA &

be settled under the “Railway Act.” Section 158 of Eﬁsmgn ‘
Y.

the Act does not contemplate the operation of a rail- Navicarion
way for years without acquiring the right-of-way. The (i,o'

MODOl.\TALD.

‘company has acquired the fee from the owner, but
insist that the tenant must await their pleasure. If
the lease had 99 years to run, could they delay until
it had expired ?

On filing the plan mentioned in section 164 the
company have the right to obtain forcible possession
under sections 217 and 218. This clouds the title to
the lands and prohibits improvements of a permanent
nature or advantageous sale of the plaintiff’s rights.
When the company commenced the operation of the
railway the right-of-way shewn on the plan must have
been acquired; sections 192 and 193. The provisions
of section 254, sub-section (a), are directory and must
mean the whole right-of-way, not a zig-zag course.
The railway fencing could not be done without inter-
fering with the plaintiff’s property. The amendment
by 8 & 9 Edw. VII. ch. 82, sec. 3, was passed after the
writ in this action was issued. Mandamus or direc-
tion to proceed to acquire the right-of-way is the pro-
per remedy under the provisions of the “Railway
Act.” Corporation of Parkdale v. West(1) ; Bowen V.
Canada Southern Railway Co.(2).

THE CHIEF JUSTICE (dissenting).—I would dis-
miss this appeal for the reasons given by Sir Louis
Davies.

(1) 12 App. Cas. 602. (2) 14 Ont. App. R. 1.
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Davies J. (dissenting).—A very nice and difficult
question has been raised by the appellants in this case,
namely, whether a railway company can at any time
be compelled by law to have compensation assessed
and paid to the owners of parcels of lands embraced
within the “located area” of the approved plans de-
posited by them with the Railway Board and in the
county registry offices and over or along which they
have constructed their roadbed, when such construe-
tion does not physically cross or touch these parcels
of lands. /

The appellate court of British Columbia held in
this case that under the circumstances existing at the
time respondent made his application for a manda-
mus such a right existed in him with respect to his
lands, they being embraced and included in the located
area of the approved plans deposited with the Board
and with the registrar of deeds for the county or dis-
trict through which the line of railway passed, and
the roadbed having been constructed and the road
operated on the adjoining parcels of lands past plain-
tiff’s lot within the railway “located area.”

The appellants contend that while they have the
right to take the necessary proceedings to value any
parcel of land embraced within the plans at any time
after the latter’s approval and registration has taken
place, and the further right to take possession of any
such lands upon payment or legal tender ‘of the
amount awarded, the right is purely optional, and
that, with respect to lands within the located area not
physically taken for the roadbed or touched by it, they
cannot be forced or compelled to take the necessary
proceedings to have compensation awarded whether
their roadbed is completed past such lands or not. In



VOL. XLIV.] SUPREME COURT OF CANADA. . o0m

\

other words, they contend that they can lay and run 1:’2
their railway along the lands embraced within their varcouves,

. . VicTORIA &
plans and can leave any one or more plots or parcels of g, gmmy
land on either side of their rails and embankment, A‘l:“li;&i‘mw
although within the area of the approved and filed QDO
plans, without taking the statutory steps to compen- McDonaro.
sate the owner. They, of course, concede that they payiesd.
could not legally take physical possession of any part
. of any plot of land without first compensating the
owner, but they contend that, if they can succeed in
constructing their roadbed and laying their rails and
running their road without touching any particular
parcel of land within the located area, the owner of
that parcel is powerless to compel them to take the

compensation proceedings.

These propositions are,-to say the least, a little
startling. If the “Railway Act” permits a company
to construct and run its road within and along a
“located area” as to which their plans have been ap-
proved and registered, and compels them only to pay
compensation to the owners of such plots of land
within such located area as their roadbed has physi-
cally crossed, while permitting them to refuse com-
pensation to the owners of such plots within such area
as they have constructed their roadbed past, but have
not physically touched, then a legislative wrong has
been unintentionally committed. A cloud will have
been placed on the owner’s title; he will practically
be unable to sell or utilize his lands as he might other-
wise desire to do, and be helpless to have the wrong
remedied. I cannot adopt such a construction of the
statute. ‘

The general scheme of the Act provides in section
157 fpr the fixing, subject to the approval of the Minis-
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ter, of the general location of the proposed line of rail-
way, shewing among other things the termini and the
principal towns and places through which the railway
is to pass. . '

Then section 158 provides for the special and
defined location and enacts that, when the provisions
of section 157 are complied with, the

company shall make a plan, profile and book of reference of the

railway
shewing a great many particulars, amongst them being

(d) the property lines and owners’ na,mes;‘ (e) the areas and length
and width of land proposed to be taken, in figures, stating every
change of width.

Sub-section 4 provides that

the book of reference shall describe the portion of land proposed to be
taken in each lot to be ¢raversed giving numbers of the lots and
the area, length and width of the portion of each lot proposed to be
taken, and the names of owners and occupiers so far as they can be
ascertained.
I take it as beyond doubt that the words “traversed”
and “taken” apply in this sub-section to all the parcels
of land -within the located area, whether physically
crossed by the company’s roadbed or not.

Sub-section 6 provides that
the plan, profile and book of reference may be of a section or sections
of the railway.

The 159th and following sections provide for the
sanction of the Board being given to such plan, profile
and book of reference and for their deposit, when sanc-
tioned, with the Board, and the deposit of copies in
the offices of the registrars of deeds for the districts or
counties through which the road passes; and the 168th
section prohibits the commencement of construction
until the plan, profile and book of reference have been
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so sanctioned by the Board and copies deposited with 3}9

the registrars of deeds. VANCOUVER,
. . . . ., VICTORIA &
The practical effect of these sections is to delimit Easrern
‘Ry. &

definitely the right-of-way of the company and to ac- x,yrearron
curately fix and determine the areas, length and width %0-

of the lands proposed to be taken “and the proportion McDONALD.
of land proposed to be taken in each lot” to be tra- DaviesJ.
versed and to give the company “power to proceed at
once with the construction of the railway.”

The 191st section provides for a notice of the deposit
of such plans being given and published after which
the ‘company may enter into voluntary agreements
with any of the owners of the lands taken “touching
the same or the compensation to be paid therefore”;
and section 192 declares that the deposit of the plans,
etc., and the notice of such deposit shall be deemed a
general notice to all parties of the lands which will be
_rcqufired for the railway and works, and that the date
of such deposit shall be the date with reference to
which such compensation or damages shall be ascer-
tained. .

An amendment was made in 1909 to the latter part
of section 192 providing that, if the company did not
actually acquire title to the lJands within one year from
the date of such deposit, then the date of such acquisi-
tion should be the date with reference to which such
compensation or damages should be ascertained.

This amendment does not, however, in my opinion,
affect the question of the owner’s right to compel the
company in case the compensation cannot be volun-
tarily agreed upon to take the statutory steps to have
it fixed by arbitration.

Then follow sections 193 to 214 setting out the
method or procedure with respect to the fixing of the
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compensation for the lands taken if not mutually
agreed upon. The initiation of these proceedings lies
with the company and, as I understand the argument
submitted to us, it comes to this, that as the Act does
not in the cases of disagreement as to the amount of
compensation to be paid specifically confer on the
owners of the lands taken power to initiate or bring
about an arbitration to fix the damages, the company
cannot be compelled to exercise its statutory powers
of having an arbitration held for the purpose, and the
owner, although his title had been clouded by the plan,
profile and book of reference filed, and he himself prac-
tically denied the power of utilizing his lands for the .
purposes an owner may legitimately desire to do, must
submit for just so long a time as the company deter-
mines. The argument is pressed in the case before us
to the length of saying that even if the company by
agreement or otherwise with some of the owners of
these located lands is able to lay its rails along and
across their lots past the lots of other owners, all being
within the “located area,” and operate its railway on
these rails, without encroaching upon the actual area
of these latter parcels, the owners of these latter
parcels within the “located area” must submit to go
without compensation at the whim or caprice of the
company, and are powerless to invoke the aid of the
courts to compel the company to exercise its statutory -
powers of having the damages assessed. In short, the
argument is that the lands within the “located area”
are not necessarily to be compensated for, but only
such lots or parcels as the roadbed physically touches.
The 215th section declares that on payment or legal
tender of the compensation or annual rent as awarded
and agreed upon to the person entitled to receive it,
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the award or agreement shall vest in the company the E’i‘}
power forthwith to take possession of the lands. 1 ‘%ﬁgggx‘fi
cannot, however, conceive it to be the true construe- Easrernx
tion of the “Railway Act” to vest in the company the y,or, ¥ o
arbitrary powers of selecting which of the parcels of Cvo
lands they have desecribed in the located area for their McDoxaro.
railway right-of-way they shall have the compensa- Davies J.
tion assessed for and which they can refuse unless

they can get the lands on their own,terms.

The depositing by the railway company of the ap-
proved plans with the Board, and the registrars of the
several counties through which the road is to pass, and
the public notice given of such deposit vests a power in .
the company to take all the lands within the bounds of
the located area of the right-of-way for the purposes
of their road. It seems to me that if the company in
the exercise of that power, either by agreement or
arbitration, acquires the right to possession of some of
the areas within their located right-of-way and then
actually constructs their railway along and across
those areas so acquired, their right to have compensa-
tion assessed as against the owners -of other areas
within the located area, which their railway has
passed by but has escaped touching, at once ripens
into a duty, which the injured owner can invoke the
aid of the courts to have enforced.

If this is not so then it must be held that the com-
pany’s caprice with regard to the parcels of land in
the located area not physically crossed by their road-
bed for which they must pay damages shall be the test
of their liability to pay compensation, and that, al-
though they have done everything required by the
statute to delimit and fix the located area for their
right-of-way, they can construct their roadbed in such
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way and manner that many parcels of land which they

Vancouver, cannot-obtain at their own price may be tied up in

VIcTORIA &

EASTERN
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their owners’ hands, the title clouded by the statutory

Naviearroy action taken by the railway in placing the lands

Co.
.
MceDowarLp.

Dévies J.

within the located area, and the owners left without
any remedy to compel a valuation and payment. Such
a construction is, to say the least, very startling and
would result in many cases in creating most grievous
hardship. I have reached the conclusion that there
is a stage in the progress of these statutory proceed-
ings when the powers of the railway ripen into a duty
and that the facts of the case now before us shew that
stage had been reached when the plaintiff began this
action and entitled him to invoke the powers of the
courts to compel the performance of that duty.

In the case now before us the determining factors
are the approval in the first instance by the Minister
of Railways of the general location of the defendant
company’s proposed line of railway. Secondly, the
submitting by the company to the Board of Railway
Commissioners of the plan, profile and book of refer-
ence of the located area, which included plaintiff’s
lands, and obtaining the Board’s sanction to the same.
Thirdly, the deposit with the Board of such approved
plan, profile and book of reference, and of copies of
the same in the offices of the registrars of deeds of the
districts or counties through which the railway was to
pass. Fourthly, the actual construction of such rail-
way along the company’s located right-of-way past
and beyond but not touching physically plaintiff’s
lands. ‘

The company’s answer to the plaintiff’s demand
for compensation is that as it was able te construct
its railway along its located right-of-way past the
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plaintiff’s lot of land without physically touching his 1910
plot they cannot be compelled to initiate the compen- Vancouvez,’

sation proceedings with respect to it. Vg
These several acts by the defendant company, all A\Ir{zzlemﬁ

of them done under the authority of the “Railway  Co.
Act,” combine, in my judgment, to create a condition McDonatp.
under which the defendant’s statutory power to e€X- Davies J.
propriate plaintiff’s interest in the lands in question
and have the compensation for-such interest fixed by

the arbitrators developed into a statutory duty of
which the courts were competent to enjoin the per-
formance. The language of the statute in co‘nfei'ring

these powers, it is true, is not imperative, but the de-
fendant’s action may, in my opinion, at a certain stage

make them so. . ,

We have to choose between two interpretations of

the statute, one leaving in the railway company an
arbitrary discretion as to what lands within their
located right-of-way they will pay compensation for,
limited and.controlled only by their ability so to con-
- struet their roadbed as to avoid trespassing physically

upon areas or plots they do not desire to pay compen-
sation for, or the interpretation I have adopted which

is that, after the deposit of the approved plans with

-the Board and the registrars of the counties along

the “located right-of-way,” and after the giving of the

. prescribed public notice of this having been done, and

after the construction of the roadbed along and across

such located area has actually taken place, the com-

pany can be compelled to take the statutory proceed-

ings to have the damages assessed with respect to all

lands within such located and approved right-of-way

along and past which they have so constructed their
roadbed, whether the roadbed physically touches any

part of such lands or not.
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The statate is careful to guard against the railway
being compelled to pay for the lands within the right-
of-way before they are required, because it provides
that the plans submitted to the Board for its approval
may be of a section or sections of the railway only, and
the construction of the Act I contend for as the correct,
one does not impose upon the company the duty of
initiating the proceedings for compensation except
with respect to lands within the located area of their
right-of-way as far as they have constructed their
roadbed. ’

The conclusion, therefore, I reach is that where

construction has commenced and been carried on

along the located line and to the extent to which such

~ construction has been carried, there has been a statu-

tory taking of all the lands within such located lines,
and that all of the owners of such lands have by rea-
son of such statutory taking become entitled to require
proceedings to be taken for the assessment of their
compensation or damages; that the option of paying
one such owner and refusing to pay another is not
vested in the company, and that the test is not
whether an owner’s lot within the located area has
been physically touched by the constructed roadbed,
but whether such roadbed has been constructed on the
located area past an owner’s lot within such area.

I would, therefore, dismiss the appeal.

IpingroN J.—The appellant obtained an order
from the Railway Commission approving under sec-
tion 237 of the “Railway Act” of the plans filed by said
company, and permitting construction in accordance
therewith.
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It registered said plan and constructed said rail- 195’
way according thereto before this suit. VANCOUVER,

The right-of-way claimed by said plan and ap- VEIiTS(;B;]ﬁ\T&
proved by said order covered part of the lands of NA&;‘%‘IO .
which respondent was and is a lessee. %0

The appellant took no steps to acquire the title to MoDowazp.
said lands so leased, by giving notice to treat or ob- Idi,rgto_n J.
,taining an order for-possession.

The railway track does not touch said lands, but
passes 80 closely that a piece of timber on a passing
car struck and damaged a fence or shed thereon.

The respondent sued for such damages and also to
have a mandatory order issued directing the appellant
to acquire said lands and compensate respondent
therefor, so far as lying within the limits of said pro-
posed right-of-way.

The case coming on for trial was disposed of, on
statements of counsel as to the facts, by a judgment
for ten dollars, to cover said damages, and ordering
the appellant to proceed forthwith to acquire the
right-of-way for their railway through and over lots
19 and 20, block 10, which includes the lands held by
respondent as lessee, and pay him compensation he is
entitled to by virtue of the “Railway Act.”

On appeal the Court of Appeal for British Colum-
bia maintained the judgment and dismissed the
appeal.

I regret I cannot see my way to-upholding the
mandatory part of the said judgment.

It seems to me no legal relationship has arisen be-
tween the parties respecting said lands entitling any
court to so direct as this judgment does, relative to the
acquisition of said lands or compensation therefor.

In the absence of a notice to treat or any other
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basis in way of contract, there is no such contractual

Vancouver, relation created as to warrant such interference.
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Idington J.

Nor can I see any other obligation in law springing
from what has transpired to form a basis of action for
such adjudication. ‘

The statute neither expressly nor impliedly asserts
any such thing by way of creating a right in re-
spondent,

The conduct of appellant, in refraining from living
up to the spirit of what the Commission, in making the
order permitting the construction, probably antici-
pated would be done, may be improper.

It may render the appellant liable to such proceed-
ings as the Board of Railway Commissioners in dis-
charge of their duties relative to public safety may
see fit to take.

It does not, however, give to. the respondent any
special and personal right peculiar to him apart from
the rest of the publiec.

It is, in a loose sort of way alleged, that the rail-
way lhas been constructed along or across a lane in
such a way as to injuriously affect the respondent’s
property. , ,

I am not able on the meagre facts presented rela-
tive to this branch of the case made by the pleadings to
see how we can give any relief on that score.

I am not sure that any relief in law is possible.

So far as it appears it may be that the appellant
has acted entirely within its rights in law and injured
no more than necessarily incidental to the exercise
of its powers.

It may, on the other hand, have brought itself
within the range of what is contemplated by section
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155 of the “Railway Act,” which has not been passed ‘1‘9'1-0 .
upon by this court in any case I can find. VANCOUVER,
So far as judicial authority goes the railway com- Vﬁiﬁ;ﬁ;&
pany may in constructing and running its road, or at NA‘lfIzAme
all events the latter, do much detrimental to others CO
for which no compensation can be claimed. MODONAI.D
I am not prepared, however, to say, that no case Idington J.
can be made for claim to damages arising from ob- —
structing and impeding the entrance to any part of
an owner or lessee’s property.
Probably this part of the case of the lessee has
merely been alleged in the pleading on the supposition
that the claim for mandamus, if tenable, would cover
the whole, and substantially give full relief.
Without expressing any opinion on the legal merits
of such a claim or that our present judgment may be
pleaded by way of res judicate thereto, I think, as the
respondent may be justified in overlooking it under
the circumstances, he ought to be given, if he desires
- it, the opportunity to strike it out of his pleading if
he thinks our refusal to maintain the mandatory order
can be treated as relative thereto res judicata.
I would, therefore, allow the appeal and direct that
the judgment be set aside and the claim for mandamus
covered thereby be dismissed.

Durr J—I think the appeal should be allowed
and for the reasons given by my brother Idington.

ANGLIN J.—Notwithstanding that the defendants
appear to have used their statutory powers in a man-
ner which I find it impossible to conceive that Parlia-
ment contemplated, I fear that the present action
must fail.

6
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'E’;l_“’ Apart from the injury to his fence, which is ad-
Vancouves, Mitted and’in respect of which he has been allowed $10
VEIiTS(gI‘ﬁq& as damages, the plaintiff has not shewn that his lands

Ry. & have been “injuriously affected” by the construction
NAavIGATION

Co. of the defendants’ railway. He has not established
MGD;’I;M a case of interference with access to and from his pro-

An;; 7. Derty by the lane in question. . He has not shewn that
— this lane has actually been taken by the company as
part of its right-of way. Without a specific order
for the closing or diversion of a highway the mere
approval of a loeation plan, which shews it to. be in-
cluded in the projected right-of-way, does not warrant
its being closed to traffic by a railway company. If it
‘were duly closed and were actually taken as part of
the right-of-way it may well be that the company
-would be obliged to fence it off from the adjoining
property under section 254(a). There is no evidence
that it has been so closed or taken. The only order of
the Railway Board produced gives to the company
merely a right to cross the lane—not a right to close it
or divert it. An order merely authorizing the cross-
ing of a highway does not confer the right to close it
or the right to fence it off or otherwise to interfere
with the access to it of the public or of adjoining pro-
j perty owners. It has been held in many cases that
the mere laying of a railway upon a public highway
does not give a right to compensation to the property
owaers whose property ad]oms such highway. Powell

V. Toronto Hamilton and Buffalo Railway Co.(1).
Assuming that the construction of the defendants’
railway and its operation where it passes the plain-
tiff’s property with a narrower right—of—way\than that
shewn upon the location plan and sanctioned by the

(1) 25 Ont. App. R. 209.
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‘Railway Board involved “a change, alteration or devi- Eﬂ’
ation” prohibited by section 168 of the Act, because ‘%ﬁgg:ﬂ
the steps prescribed by section 167 had not been taken, Easreen
and that such construction and operation were, there- i A‘I,‘Igﬁm
fore, illegal, the plaintiff has entirely failed to give (3;0
evidence of any special damage such as he would have McDoxarn.

to prove to entitle him to an injunction restraining All_g?n J.
the operations of the defendants if he had in other ‘
respects made out a case for such relief. At the trial
he tacitly disclaimed any special damage except as to
the injury to his fence valued at $10. already referred
to. Moreover, in his statement of claim he has not
asked that the operation of the defendants’ railway
‘be enjoined as a nuisance, and at the opening of the

trial his counsel defined his claim in these words:

This is an action to compel the railway company to take lots 19
and 20 in the town-site of Huntingdon.

The proceedings which followed, consisting merely of
statements by the opposing counsel to the presiding
judge, make it clear that the only relief sought by the
plaintiff was a mandatory order requiring the defend-
ants to take statutory steps for the expropriation of
his interest in.the portions of the above lots included
in their right-of-way as shewn on their location plan
and to make him compensation for the interest so to
be taken. In order to grant the plaintiff aﬁy other
relief his action must be entirely re-cast and infer-
enices of the existence of .certain conditions and of
special damage must be drawn without evidence to
support them. I think it impossible that this should
be done at the present stage of the litigation.

For the reasons given by Mr. Justice Idington I
am of the opinion that the mandatory order granted .

6%
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to the plaintiff in the provincial courts cannet be
maintained. However far the appellants may have
departed from the spirit, and indeed from the letter, of
the provisions of the “Railway Act”—however grossly
they may have abused their statutofy powers, I find
no basis on which to rest an adjudication that they
have established between themselves and the plaintiff
a relationship such that from it flows a duty on their

. part to acquire his interest in the property in question

which the courts may enforece by mandamus. I reach
this conclusion with regret, because the conduct of the
defendants seems to me to have been high-handed and
most objectionable.

Although, in a proper case and upon proper evi-
dence, it may be that the plaintiff would not be en-
tirely without relief, the circumstances of this case
appear to me to make it reasonably clear that legisla-
tion is desirable expressly empoweriilg the Board of
Railway Commissioners, when approving a location
plan, to fix either a period within which the railway
company must acquire or abandon the lands included
in its right-of-way as shewn thereon, or after which
the notices mentioned in section 193 shall be conclu-
sively deemed to have been given, and, whether the
Board has or has not fixed such a period when sanc-
tioning the location plan, on the application of the
owner of any such land at any time thereafter to
fix such a period in respect of his property. The
amendment of 1909 enabling the property owner,
where notice to treat (section 193) has been given to

. him but has not been followed up by the company,

himself to apply for the appointment of arbitrators,
ete., does not provide for what is a case of real hard-
ship, viz., the inclusion by a railway company in its
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projected right-of-way, as shewn upon a location plan, 121-(‘)
of lands in respect of which it unreasonably postpones vancouves,
the giving of notice to treat, although by the registra- Véﬁﬁ%&
tion of the sanctioned location plan the owners of all NA&&% ox
lands within the located right-of-way are practically Co.

prevented from selling them or using them to any ad- McDgﬁALn.
vantage. Where the company has not only filed the 4 .5, 5.
location plan, but proceeds to construct and operate
its lines without acquiring some of the land included
in its right-of-way as shewn on the location plan the
hardship to which the owner of such land is subjected
is still greater. It may be that in the latter case the
land-owner can obtain some indirect and not very
satisfactory relief by way of injunction or otherwise;
but in the former, under the present legislation, he
appears to be entirely without relief.

I am, with respect, of the opinion that this appeal
" must be allowed.

Appeal allowed with costs.

Solicitors for the appellants: MacNeill, Bird, Mac-
donald & Bayfield.

Solicitor for the respondent: George E. Martin.
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JOSEPH LIMOGES (DEFENDANT)..... APPELLANT;

AND

ACLE C. SCRATCH AND OTHERS ,
RESPONDENTS.

(PLAINTIFFS) ... .vv i ir et

'

ON APPEAL: FROM THE SUPREME COURT OF ALBERTA.

Mechanics’ lien—Construction of statute—Alberta Mechanics’ Lien
Act—6 Edw. VII. c¢. 21, ss. 4 and 11—Building erected by
lessee—Liability of “owner.”

Section 4 of the “Alberta Mechanics’ Lien Act” (6 Edw. VII. ch. 21)
gives to any contractor or materialman furnishing labour or
materials for a building at the request of the owner of the land
a lien on such land for the value of such labour or materials.
Sub-section 4 of section 2 provides that the term “owner” shall
extend to and include a person having any estate or interest “in
the land upon or in respect of which the work is done or materials
are placed or furnished at whose request and upon whose credit
or on whose behalf or with whose privity or consent or for whose
direct benefit any such work is done, etc.” By section 11 “every
building * * * mentioned in the fourth section of this Act,
constructed upon any lands with the knowledge of the owner or
of his authorized agent * * * sghall be held to have been con-
structed at the request of such owner,” unless the latter gives
notice within three' days after acquiring such knowledge that
he will not be responsible.

The lessee of land, as permitted by his lease, had buildings
thereon pulled down and proceeded to erect others in their place,
but was obliged to abandon the work before it was finished.
The owner of the land was aware of the work being done but
gave no notice disclaiming responsibility therefor. Mechanics’
liens having been filed under the Act:

Held, that the interest of the owner in the land was subject to such
liens.

Judgment appealed from, varying that at the trial (2 Alta. L.R. 109)
in favour of the lienholders, affirmed.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington and Anglin JJ.
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Alberta, affirming, with some variation, the judgment Lruocss
of Beck J.(1), at the trial, by which the respondents’ gegarom.

action was maintained with costs.

The appellant was the registered owner of property
used as a hotel in the Town of High River, Alta., which
he leased to persons named Anderson and Skead for
a term of years, giving the lessees an option to pur-
chase the property within a time limited and granting
them permission fo remove certain buildings con-
structed on the land and build others in their stead.
The lessees took possession of the premises and, pur-
suant to the terms of the lease, removed several of the
buildings then on the land and proceeded to construct
new ones, but, after they had been partially con-
structed the tenants failed in business, the building
operations were discontinued and the appellant re-
entered the demised premises for breach of the coven-
ant to pay rent. The respondents filed mechanics’
liens against the property for work and labour done
and materials furnished in cons"cructing the new build-
ings and instituted actions against the owner and his
lessees to enforce their liens, these actions being, subse-
quently, consolidated by order of a judge. The prin-
cipal ground of defence urged by the appellant was
that the liens claimed attached only to the interest of
the lessees, which had determined, and that his interest
as owner could not, in the circumstances, be affected
by the charges sought to be imposed under the “Me-

-chanics’ Lien Act” of the Province of Alberta.

At the trial, Beck J. held that the appellant’s title

was affected to the extent to which the improvements

(1) 2 Alta. L.R. 109, sub nom. Seratch v. Anderson.
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made had benefited his property, and, by the judgment
appealed from, the full court in effect affirmed the
judgment of the trial judge but varied it by declaring
that the estate of the owner was liable generally for
the claims for which the liens were sought to be
enforced.

Perron K.C. for the appellant.
Bennett K.C. for the respondents.

THE CHIEF JUSTICE.—I would dismiss this appeal
for the reason that, as the trial judge found, the appel-
lant, owner of the property, allowed the improvements
in connection with which the mechanic’s lien arises to
be made without notice or protest.

GIROUARD J.—In my opinion this appeal should be
dismissed for the reasons stated in the court below.

Davies J.—For the reasons given by the Appeal
Court of Alberta delivered by Mr. Justice Harvey, and
to which I do not desire to add anything, I think this

- appeal should be dismissed with costs.

_ IoiNeTON J.—In this appeal arising out of a judg-
ment of the Supreme Court of Alberta to enforce
mechanics’ liens under the “Mechanics’ Lien Act” of
that province, otherwise known as chapter 21 of the
statutes of that province for 1906, there is nothing
involved but the construction of sections 4 and 11 of
that Act.

Sub-section 4 of section 2 declares a lien in favour
of every contractor and sub-contractor, and other
named classes furnishing labour -or material of the
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classes specified “at the request of the owner of such
land.”

Sub-section 4 of that section declares that the term
“owner” shall extend to and include a person having
any estate or interest, etc.,
in the land upon or in respect of which the work is done or materials
are placed or furnished at whose request and upon whose credit or
on whose behalf or with whose priority or consent or for whose

direct benefit any such work is done or materials are placed or fur-
nished, ete.

Section 11 declares

every building, ete., mentioned in the fourth section of this Aect, con-
structed uvpon any lands with the knowledge of the owner or his
authorized agent, or the person having or claiming any interest
therein, shall be held to have been constructed at the request of such
owner, ete., unless such owner, ete., shall within three days after he
shall have obtained knowledge of the construction, alteration or re-
pair give notice that he will not be responsible for the same,
in manner specified.

The owner here in question is admitted to have
known and to have omitted to give any such notice.

I am unable to understand how on such clear and
explicit language declaring he must in such case be
held to have requested the construction for which a
lien is created on certain things having been done,
could ever have given rise to difficulty.

'The proviso at the end of section four limiting the
charge to the interest of the owner and the definition
of the word “owner” have been made a source of
confrsion.

Neither of these conflict with the plain, imperative
language of the remaining parts of this section 4, and
are left operative in proper cases to which they re-
spectively may be applicable.

89
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The owner’s interest has been herein properly
reached.
The appeal should be dismissed with costs.

ANGLIN J.—The question for determination in this
appeal is the liability of the interest of the owner of
leased land to a mechanic’s lien in favour of a con-
tractor employed by the lessee. It is conceded that the
work done upon the land is such as would entitle the
plaintiff to a lien under section 4 of the Alberta
“Mechanics’ Lien Act” (6 Edw. VIL ch. 21), if done
at the request of the owner. By section 11 it is pro-
vided that every such work if
constructed upon any lands with the knowledge of the owner or his
authorized agent or the person having or claiming any interest there-

in, shall be held to have been constructed at the request of such
owner or person having or claiming any interest therein,

unless, within three days after obtaining knowledge
of the construction, he gives notice that he will not be
responsible for the same, ete.

The knowledge by the owner of the construction
and his failure to give the statutory notice are ad-
mitted. The contention for the appellants is that the
word “owner” in section 11 is subject to the defining
provision contained in sub-section 4 of section 2.
Apart from the fact that in this sub-section it is pro-
vided not that the word “owner” shall “mean,” but
only that it shall “extend to and include,” a person,
having any estate, etc., it is obvious from a mere
perusal of section 11 that the definition of “owner”
in sub-section 4 of section 2, as a person at whose re-
quest and upon whose credit, or on whose behalf, etc.,
work is done, can have no application to that section
which provides that in certain circumstances a build-
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ing, not constructed at the request, etc., of the owner 13'1‘2

shall, nevertheless, be deemed to have been constructed Livocss
at his request. The context in section 11 precludes Sorate,
the application to it of the definition of the word ,p.n g,
“owner” in section 2, sub-section 4. I have no doubt —
that section 11 was intended to provide for just such a

case as the present.

The judgment in appeal was, in my opinion, en-
tirely correct and should be affirmed with costs.

Appéal dismisséd with costs.

Solicitor for the appellant: J. E. Varley.
Solicitor for the respondents: R. B. Bennett.
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THE BLACKWOODS LIMITED,
AND THE MANITOBA BREW- | APPELLANTS;
ING AND MALTING COMPANY.

AND

THE CANADIAN NORTHERN
RAILWAY COMPANY anxp THE RESPONDENTS.
CITY OF WINNIPEG...........

ON APPEAL FROM THE BOARD OF RAILWAY COMMIS-
SIONERS FOR CANADA.

Board of Railway Commissioners—Jurisdiction—Private siding —Con-
struction of statute—“Railway Act,” R.8.0. (1906) c. 37, ss.
222, 226, 317—Branch of ratlway—Estoppel—Res inter alios.

The Board of Railway Commissioners for Canada has not the power,
(except on expropriation or consent of the owner,) to order that
a private industrial spur-track or siding, constructed and oper-
ated under an agreement Detween a railway company and the
owner of the land upon which it is laid and used only in connec-
tion with the business of such owner, shall be also used and
operated as a branch of the railway with which it is connected.

- APPEAL, by leave of a judge of the Supreme Court

of Canada, upon the question of the jurisdiction of
the Board of Railway Commissioners for Canada to
order the construction of a railway siding extending
from the extremity of an existing spur-track or siding
upon the property of the appellants.

The circumstances of the case are stated in the
judgment of Mr. Justice Duff, commencing at page 96
of this report.

*PrESENT :—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.
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W. L. Scott for the appellants. 110
Chrysler K.C. for the respondents. Brackwoops
: . ‘ LiMITED

v.
THE CHIEF JUSTICE and GIROUARD and DAvIES JJ. I(\JTANADIAN
. .. . ORTHEEN
concurred in the opinion stated by Anglin J. Ry. Co.

IpiNngroN J.—The appellants and respondents
agreed that a siding or industrial spur, purely of a
private character, should be put down over the rail-
way company’s land and part of appellants’ property
to serve the latter’s use.

It seems the agreement was reduced to writing, but
that writing does not appear on the record. Save by
statements and admissions which do appear of record
we know nothing of it.

These make it, however, quite clear that the re-
spondents never acquired any permanent rights of pro-
perty in appellants’ land; that the work of construec- -
tion, so far as grading and ties, was either done by or
at the expense of appellants, and the iron placed
thereon at the expense of respondents; that the appel-
lants pay a rental for the use of the iron; that the
respondents had the right to shunt cars from their
track over this siding; and that the whole arrange-
ment is terminable at any time by either party.

The appellants gave the following letter to agents
now alleged by some one, but not proven, to be part
owners of land to which it is now proposed to extend
said siding.

Messrs. Berry & Bond, June 22, 1908.
City.

Dear Sirs,—With reference to your application for right-of-way
over our land, on the CN.R. spur, we are perfectly willing to grant
thlsl.&rrangements can be made later.

Yours very truly,

THE BLACKWOOD’S LIMITED,
(per N. W. B.).
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It was stated before the Board, and not denied,

——
Brackwoops that the party who was about to buy at the time when

LIMITED

v.

CANADIAN
NORTHERN

Ry. Co.

-this letter was written failed to complete the expected
purchase.

The party who has since acqﬁired the property and

Idington J. moved the respondents to make the application now in

question, did so in 1909, sometime not exactly stated,
but as result of negotiations begun in the early part
of said year, 1909.

The Board made an order giving leave to extend
the said siding or spur from the point where it ends on
the appellants’ property to another point on the said
property, acquired as just stated and as shewn on a
plan
for the purpose of furnishing railway facilities to the owner of the
said last mentioned lot.

The appellants by leave appeal against said order
on the ground that the Board had no jurisdiction to
make the said order.

The Board finds as a fact that the party who
bought last mentioned land as an industrial site and
upon whose behalf or for whose benefit the application
now in question was made, relied upon the said letter
in making his purchase.

It is quite clear that the Board founds its juris-
diction upon that fact.

Two clear implications spring from this.

One is that the siding or spur was not in the view
of the Board part of the railway. If it had been, then
the Board needed no such authority to provide for and
direct an extension, but could and would have rested
solely on the “Railway Act.”

The other is that but for the said letter the Board
did not conceive it had, on the facts, any jurisdiction.
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The first implication just stated, is what I would 1910
have been inclined to infer, notwithstanding Mr. BL]__A‘;J;;X;SDS
Chrysler’s ingenious suggestion, that the siding being v.
used by the respondents, must be taken or presumed t0 onporas

have been constructed under the Act and to have &Y Co

formed part of the railway. Ldington J.
But the first of said implications rebuts if neces- T

. sary any such presumption and effectually disposes of

its results.

In the second implication I cannot think that the
Board had any jurisdiction over the parties to enforce
specific performance, as it were, of rights springing
from the letter, however much that might or might
not bear upon the compensation to be fixed in case
of expropriation.

As to this T am not to be supposed as expressing
any view much less that the letter should affect that
compensation. I merely wish to peint out the only
conceivable result the letter in any way can by any
possibility have on the guestions involved herein.

This brings me to the crucial test of authority in
the Board to make the order. The order is made for
the express purpose of furnishing facilities. It would
be no facility if its aperation ended at a point ninety
feet within the appellant’s grounds.

The order clearly implies the giving of authorlty
to run over the appellants’ siding.

With great respect, I cannot read the letter above
quoted as having any such consequences as thus im-
plied even if as fact found by the Board which I must
observe the purchaser of an 1ndustr1a1 site bought on
faith thereof.

His buying on faith thereof cannot confer upon
the respondents ény right to construct and operate a
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branch railway or spur over a mere private siding to

Brackwoonsserve the rest of the industrial community.

LivITED

.

CANADIAN
NORTHERN

Ry. Co.

Duff J.

The doing so would be clearly ultra vires.
I think the appeal must be allowed with costs.

Durr J—The Blackwoods are owners of land ad-
joining the line of the Canadian Northern Railway
Company at Winnipeg. In the year 1907, under an
arrangement between them and the railway company,
a spur-track was constructed upon their land con-
nected with the railway; and by the terms of the
agreement the railway company were to supply them
and did supply them with facilities for receiving and
delivering freight. The agreement is not in evidence,
but from the uncontradicted statements made at the
hearing it is clear that the expense of construction
was borne by the Blackwoods with the exception of
the actual laying of the rails which was borne by the
railway company; that the railway company retained
the ownership of the rails for which the Blackwoods
pay an annual rental; that the spur was constructed
for the purpose of providing facilities for the Black-
woods and that the railway company acquired no per-
manent rights in the land, and, indeed, no rights in it
of any kind except such as might be implied in their
obligation to carry out the provisions of the agree-
ment.

It was not disputed on the argument that the
spur-track was constructed solely under the auth-
ority of this agreement, and I think that is the
necessary result of what occurred at the hearing.
After the delivery of judgment it is true the Chief
Commissioner stated that he would make no finding
upon the question of fact whether in respect of this
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spur the provisions of section 222 of the “Railway
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Act” had been complied with, and he also expressly Brackwoons

stated that he did not understand that any admission
upon the point had been made. Since, however, the
Blackwoods in their answer to the railway company’s
application expressly alleged the non-observance of
the requirements of section 222 the onus of shewing
that these requirements had been observed would ap-
pear to have been upon the railway company unless
some presumption in their favour can be held to arise
from the construction and use of the track since the
year 1907. No such presumption does, in my opinion,
arise because it appears to me to be clear that in such
a case as this, reading sub-section 5 of section 317 with
section 226, no warrant other than that of the ar-
rangement between the parties themselves would be
necessary to authorize the furnishing of such facili-
ties as those provided under the agreement mentioned.
Sub-section 5 indeed is perhaps little more than a con-
firmation by the legislature of the décision of this
court in Canadian Northern Railway Co. v. Robinson
(1), which affirmed the validity of such an arrange-
ment in the absence of any special sanction by the
Board of Railway Commissioners. Since, then, the
authority of the Board under sections 221-223"was not
in this case needed, there is no presumption arising
from the construction and operation of the work that
this authority was obtained. The spur-track upon
the land of the Blackwoods is therefore to be treated
as a private siding or private branch owned by them
and worked so far as it is worked by the railway under
the aufhority of a special agreement with the Black-

(1) 87 Can. S.C.R. 541.

LiMiTED
.
CANADIAN
NORTHERN
Ry. Co.

Duff J.
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woods to provide them with shipping facilities. The

——
Bracgwoons question which on this state of facts comes before

LiMITED
v.
CANADIAN
NORTHERN
Ry. Co.

Duff J.

this court is this: Has the Board of Railway Commis-
sioners the power to authorize the railway company to
extend this spur-track from its present terminus on
the Blackwoods’s property into property situated be-
yond that of the Blackwoods for the purpose of pro-
viding others with the same sort of facilities as those
which the Blackwoods enjoy without first acquiring,
by expropriation or otherwise, from the Blackwoods
the property or additional rights of user in the exist-

ing spur-track. The Board of Railway Commissioners

has held the jurisdiction to exist and has exercised it.
The assumed basis of jurisdiction is, I think, neatly
put by the Chief Commissioner in the course of the dis-
cussion in these words: “We are treating this spur
as the railway.” If this spur can properly be treated
as part of the railway for all purposes within the
meaning -of sections 221, 222 and 226 there is juris-
diction unquestionably to make the order the Board
has made. On the other hand it seems to be equally
clear that it is a condition of the jurisdiction that
the spur should appear to be of this character. I
am not able, with great respect, to agree with the
opinion of the Chief Commissioner, although the ques-
tion is certainly not free from difficulty.

The strong point in favour of the Chief Commis-
sioner’s view appears to be that by sub-section 21 of
section 2 of the “Railway Act”(1), “railway” is for
the purpose of the Act defined in these terms:

(21) “Railway” means any railway which the company has

authority to comstruet or operate, and includes all branches, sidings,
stations, depots, wharves, rolling stock, equipment, stores, property

(1) R.S.C. (1906) ch. 37.
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real or personal and works connected therewith, and also any rail- 1910
Wa:y bridge, tunnel, or other structure which the company is auth- BLACEWOODS
orized to construct. LimITED

v

If we are to treat the word “railway” wherever it CANADIAN
NORTHERN

appears in the Act as always and for all purposes de- Rx. Co.
noting the whole and every part of this definition then pu# 7.
the argument is primd facie at all events a forcible one ™
that this spur-track being a branch or siding connected

with a “railway which the company has authority to
construct or operate” is by the terms of this definition

a part of the railway. The courts have often, however,

taken occasion to observe that there is some danger

that this method of applying an interpretation clause

in an Act of Parliament dealing variously with a large

range of subjects may lead to results out of con-
formity with the intention of the legislature and that

the particular provision in respect of which it is pro-

posed to apply the definition must be carefully ex-
amined to see whether such an application of it may

not defeat the obvious purpose of the provision itself;

and this is recognized in the main enacting clause of
gection 2. Coming to sections 221, 222 and 226, sec-

tion 221 authorizes the construction of branch lines

“from the main line of the railway or from any branch
theteof.” 1t is not open to doubt that what this pro-

vision contemplates is the construction of lines which

are not only physically connected with the main line

of the railway, but which may be operated in connec-

tion with the main line. In this view there would
appear to be very little difference between a branch

line so called which should be wholly en Pair in refer-

ence to the main line or any of its branches, and a
branch (so called) which should connect itself with

the main line only through an intervening link of

%
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track over which the proprietors of the railway should

Bracrwoobs have no rights to run their trains. Nor do I see any

LIMITED
?.
CANADIAN
NORTHERN
Ry. Co.

Duff J.

substantial distinction between this latter case and the
case in which, as in that before us, there are rights to
use the intervening track for a limited purpose only
which does not include that of passing traffic over it
originating at or destined to points on the so-called
branch. The same observations apply to section 226.

In the absence of consent by the Blackwoods it
follows from this that the authority needful to sus-
tain the order is lacking, unless, indeed, we are en-
titled to act upon the theory that the Blackwoods’s
rights in this spur-track and in the land upon which
it is constructed (which include, of course, the right
to exclude from the use of it all persons who have
no legal title to use it) may under the authority of
the “Railway Act” be taken from them without com-
pensation. The Chief Commissioner in his opinion
expressly states that the Act confers upon the Board
no authority to assess compensation in respect of
the rights of user which the order assumes may be
exercised by the railway company and the persons
for whom the railway company desires to provide
facilities. ~Among canons of statutory construction
none, I think, is more important than that which
declares the legislature to be presumed not to intend
to take away private rights without compensation;
and I know of nothing in the “Railway Aet” which
excludes the application of it. It must, of course,
yield where an intention to abrogate or limit the prin-
ciple is clearly expressed or implied,“ but it may, I
think, be taken to be a general principle of the “Rail-
way Act” that a railway company governed by the Act
can only acquire the property of private persons or
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rights of user in respect of such property either by
putting in motion the machinery provided by the com-Bracrwoons
pulsory clauses of the Act or by agreement, and sec- ™™
tions 222 and 224 seem to shew conclusively that this %ﬁiﬁ;’g
principle, as one would expect, applies to the construc- Rv. Co.
tion and operation of branch lines as well as to the Duff J.
main line. I do not understand, therefore, on what
principle it can be held that without proceeding under
the compulsory clauses of the Act, and without the
consent of the Blackwoods, the railway company can
acquire the right to use this spur as a part of the pro-
posed branch.

It is contended, however, and the contention has
been accepted by the Board, that the Blackwoods are
by reason of their conduet precluded from deﬁying
that rights of user over this spur have been acquired
by Mr. Hugh Sutherland for whose benefit the pro-
posed extension is now applied for. A certain letter
written by the Blackwoods, on the 22nd of June,
1908, was held by the Chief Commissioner to have been
reasonably relied upon by Mr. Sutherland as contain-
ing a representation by the Blackwoods of their will-
ingness to permit the use of their spur for the purpose
of affording the facilities desired and that Mr. Suther-
land purchased the property in respect of which it is
proposed to grant the facilities on the strength of this
letter. It was held that the effect of this was to pre-
clude the Blackwoods from objecting to the order ap- .
plied for. In so far as this conclusion of the Chief
Commissioner involves a finding of fact, I do not think
it is open to be questioned in this court. In so far as
it involves a conclusion upon a question of law which
was made the foundation of the Board’s jurisdiction
it is, I think, subject to be reviewed; the Board can-

1910
——
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not acquire jurisdiction through an erroneous decision

Bracgwoons upon a point of law. I am unable to agree with the

LIMITED
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Duff J.

Chief Commissioner that the legal effect of these find-
ings of fact is such as to preclude the Blackwoods from
opposing the application. I repeat that I take the
findings to be that the letter in question was communi-
cated to Mr. Sutherland and that he reasonably acted
upon it in purchasing the property mentioned. The
legal effect of this upon the position of the Black-
woods appears to me to be absolutely nil. The letter is
not addressed to Mr. Sutherland, but I shall assume—
as I think we must in view of the finding of the Board
assume—that it might reasonably be taken to have
been given to the agents for the information of intend-
ing purchasers of the property. . .

The argument on this assumption is that this letter
contains representations that the Blackwoods will not
insist on their legal rights in respect of this spur and
that these representations they are bound to make
good to the person who acted on the faith of them.
Now, that contention can only be sustained upon one
of twd views respecting the construction of the letter.
One of these alternatives is that the letter contains
some misrepresentation as to some state of facts
alleged to exist at the time it was written upon which
Mr. Sutherland acted. If such be the construction of
the letter then equities in Mr. Sutherland’s favour
might arise. But where is the representation of fact? .
The only representation of fact actually existing re-
lates to the then existing state of the Blackwoods’s
intentions. Nobody suggests that there is any misre-
presentation here—that is to say, nobody suggests
that the Blackwoods in writing the letter did not
sincerely express the state of their minds in the matter
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—that in other words, they were committing a very lfvl_?
stupid and motiveless fraud. BLACKWOODS
LIMITED

We may then put aside any suggestion that the o.
appellants can rest upon estoppel or misrepresenta- gananay
tion of fact. What is left? The construction put R¥. Co.
upon the document by the Board and by Mr. Suther- Duff J.
land was that it was a representation that the Black-
woods ‘“were,” to quote the words of the Chief Com-
missioner,
perfectly willing to grant an application for the right-of-way for the
extension of this spur.

Now, that is a representation of intention de futuro
which juridically can only take effect ex contracti.

- It is binding as a promise or not at all. I shall not
labour the authorities which shew that the supposed
equitable doctrine of making representations good has,
apart from estoppel or contract, no place in English
law. Jorden v. Money (1) ; Maddison v. Alderson(2),
at pages 472, 473, 487, 491, 492 ; Chadwick v. Manning .
(3).

The Board has not found a contract between the
parties and there appear to be insuperable difficulties
in the way of doing so. It is necessary in this connec-
tion to call attention to one point only. The letter
plainly indicates that the terms of any arrangement
entered into pursuant to it are to be left for further
settlement; and there could, of course, be no com-
pleted winculum juris until these terms had been
agreed upon. I think, therefore, that this supposed
- foundation of the Board’s jurisdiction fails in point
of law. ’ '

(1) 5 H.L. Cas. 185. (2) 8 App. Cas. 467.
(3) [1896] A.C. 231.
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ANGLIN J.—The material facts are fully stated in

Brackwoons the opinion of my brother Idington in whose coneclu-

LiMmitep
v,
CANADIAN
NORTHERN
Ry. Co.

Anglin J.

sions I concur.

Unless the order in appeal authorizes the use of
the existing siding in connection with the extension of
it for which it provides the new construction would be
merely of a detached piece of railway. At bar the
order was treated (I think properly having regard to
the statement that the extension authorized was “for
the purpose of furnishing railway facilities” to the
applicant) as involving the taking by the respondents
for the purposes of their railway of the appellants’
existing siding, without their consent and without
expropriation or compensation.

The letter in evidence neither expresses nor implies
a consent to this being done.

It has, I think, been clearly shewn that the existing
siding is the private property of the appellants.
Neither authority for its construction as part of, nor

" an order for its connection with, the respondents’ rail-

way has been produced. The case has proceeded on the
assumption that no such authority or order exists.

The order in appeal is, in my opinion, beyond the
jurisdiction of the Railway Board.

Appeal allowed with costs.

Solicitors for the appellants: Hlliott, Macneil &
Deacon.

Solicitors for the respondents: Clark & Sweatman.
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THE BRITISH COLUMBIA SUGAR l

REFINING COMPANY (DEFEND- APPELLANTS ;
ANTS) ittt iiieiiniee i ennans
AND
KATE GRANICK (PLAINTIFF)....... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA.

Employer and employee—Compensation for injury—~Coniributory
negligence—Construction of statute—“Workmen’s Compensation
Act,” 2 Edw. VII. c. 74, s. 2, s.-8. 2(¢) and 4, sch. 2, art. 4—
Remedial legislation—Refusal of damages—Right of appeal—
Evidence.

In an action in the Supreme Court of British Columbia claiming
damages under the “Employers’ Liability Act” and, alternatively,
under the “Workmen’s Compensation Act,” the plaintiff, at the
trial, abandoned the claim under the former Aect and, there-
upon, the judge dealt with the case as a claim under the “Work-
men’s Compensation Act,” found that the plaintifi’s deceased
husband came to his death solely in consequence of his own “wil-
ful and serious misconduct,” and, therefore, under sub-section
2(c) of section 2 of the Act, held that she was precluded from
obtaining compensation in consequence of his death.

Per Davies, Duff and Anglin JJ.—The right of appeal from a decision
in the course of proceedings to which article 4 of the second
schedule of the “Workmen’s Compensation Act” applies is
available only for questioning the determination of the court or
judge upon some question of law. Decisions upon questions of

 faet in adjudicating upon a claim brought before the Supreme
Court under sub-section 4 of section 2 of that Aect are not sub-
ject to appeal. Whether or not there is any reasonable evidence
to support a finding of wilful and serious misconduct is an
appealable question.

‘In the circumstances of the case the court held, Davies and Anglin
JJ. dissenting, that there was not reasonable evidence to support
the finding of wilful and serious misconduct.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
‘Duff and Anglin J.J.

105

1910
*QOct. 12.
*Dee. 23.



106

1910
N
BRITISH
COLUMBIA
SueAr
REFINING
Co.

V.
GRANICK.

SUPREME COURT OF CANADA. [VOL. XLIV

The appeal from the judgment of the Court of Appeal for British
Columbia (15 B.C. Rep. 198) was dismissed, Davies and Anglin
Jd. dissenting.

APPEAL from the judgment of the Court of Appeal
for British Columbia(1), reversing the judgment of
Morrison J. at the trial(2), and referring the case
back to the trial judge for the assessment of compensa-
tion to the plaintiff.

The circumstances of the case are stated in the
head-note and. are discussed in the judgments now

" reported.

Lafleur K.C. for the appellants.

Craig for the respondent.

THE CHIEF JUSTICE.—This is an appeal from a
judgment of the Court of Appeal for British Columbia
in an action for damages brought under the “Em-
ployer’s, Liability Act,” but disposed of by the trial
judge as a claim under the “Workmen’s Compensation
Act.” The reasonable inference from all the evidence
as found by the trial judge, is tliat the deceased lost
his life when in the employment of the defendants
through an accident arising out of that employment.
This finding having been accepted by both parties, the
question, and the only question, the provineial appeal
court was called upon to decide was: In the materials
he had before him was there sufficient to justify the
learned trial judge, when fixing the compensation to
be assessed under the “Workmen’s Compensation Act”
for British Columbia, in dismissing the respondent’s
claim on the ground that the deceased had been guilty

(1) 15 B.C. Rep. 198. - (2) 14 B.C. Rep. 251.
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of serious and wilful misconduct to which the acci-
dent was solely attributable? That court found no
evidence from which this conclusion could reasonably
be drawn. It is now for us to say whether the finding
of the appeal court is so clearly erroneous that we
should reverse. No one saw what occurred and the
real cause of the accident is left to conjecture and the
evidence shews it could have happened in a variety of
ways. The deceased was a foreigner with an imper-
fect knowledge of the English language. He was
hired as a temporary man in the appellants’ factory
and his work brought him in contact with a lift or
elevator used for the hoisting of goods and the convey-
ance of employees from one floor to another. No one
was in charge of the lift which appears to have been
slow going, of simple construction and easily managed.
It was in fact set in motion by each one of the em-
ployees as he required to use it. After he had been
at work for the best portion of the first day, the body
of the deceased was found caught between the elevator
and the archway at the ceiling.

The plaintiff (now respondent) having proved that
she was dependent on the deceased and that he eame
to his death during his employment, the defendants
(now appellants) to escape liability were required to
prove that the injury was attributable solely to the
serious and wilful misconduct or serious negligence
of the deceased. ,

How can the appellants be held to have discharged
this burden so long as the cause of the accident is ad-
mitted to be unknown ? The deceased is not here to
explain; and with all their witnesses available the
appellants are obliged to admit that they cannot say
how the body reached the place where it was found.
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The learned trial judge, it is quite true, drew this
inference;
that on his way to the lavatory, he worked the lift in the wrong way

and upon finding it ascending instead of descending, the deceased
attempted to get out and was caught.

I admit that where the evidence is contradictory one
must proceed very cautiously in considering the
weight to be given to inferences drawn by a judge
when assessing damages in a proceeding under the
“Workmen’s Compensation Act”; but here there is
no dispute as to the facts. The only evidence of the
occurrence is given by the employees of the defend-
ants, and our duty is to decide whether the inter-
mediate provincial court of appeal was absolutely in
error when they held that the inference drawn by the
trial judge from that evidence read and considered as
a whole was wrong.

If the trial judge might fairly assume that the de-
ceased met his death when using the elevator, this
question remains: Was there any evidence to justify
the further assumption that to have done so in the
circumstances was such serious and wilful miscon-
duct as to defeat the plaintiff’s claim ? The miscon-
duct consisted, as the trial judge apparently found, in
the deliberate breach of a rule and warning, in that
the deceased used the elevator contrary to an order
and that he was personally and specifically told not
to use it. I agree with the Court of Appeal. There is
no evidence to support these findings. Morgan, in his

‘evidence, states that Woodworth, the head foreman,

said:

I told Granick and Morgan both standing there not to let Granick
use the elevator until he was acquainted with it. * * * T told him

to leave it alone until he learned how to run it.
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The only evidence of the rule relied upon by the trial
judge is to be found in Morgan’s deposition where he
states the rule with respect to new men. He says that

new men were generally instructed not to use the elevator at all
unless there was somebody running it.

In this case no such rule was ever made known
to the deceased. He received, when entering upon his
dilties, the qualified instruction not to use the elevator
until he knew how to run it, leaving it,.therefore, by
implication, to himself to decide when he could safely
use it. Assuming, as inferred by the judge, that the
deceased used the elevator when going to the lavatory,
— what were the special instructions he received at
that time ? Being asked to give all the conversation
- that took place, Morgan says:

I was in quite a hurry and I explained to him as well as I could
where it was, pointed to the stairway.

Does this hurried instruction to a foreigner imper-
fectly acquainted with the English language imply a
prohibition against using the elevator on his way to the
lavatory ? And, if he did use it, what evidence is there
he had not learned to use it at that time ? He had
been employed previously in electric works in Win-
nipeg and as a blacksmith for the Canadian Pacific
Railway Co. The elevator was easily worked. Is
there a necessary and inevitable presumption that he
/_did not then know how to useit ? The previous warn-
ing given by Morgan, and so much relied on, was given
some time in the forenoon. The accident was at No. 2
elevator, and the conversation with Morgan in the
forenoon was at No. 1. To sum up my view I cannot
agree that, because of the instructions given-by Wood-
worth in the early morning before work began, or by
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1910 Morgan sometime in the forenoon, or again imme-

le)iggi diately before the accident when Granick started for
Svear  the lavatory, to use the elevator, if the deceased did

REFINING

Co. use it, was wilful wrongdoing and not mere thought-
Gr ;11{1 - lessness. No categorical rule applicable to those who

Tha Chiet used the elevator is proved to have been observed in
Justice. the factory, or ever brought to the notice of the de-
T ceased; and to support the trial judge we must infer
from the vague instructions given as to the use of the
elevator in the forenoon, from the hurried explanation
of the way to the lavatory given immediately before
the fatal accident, that the deceased, if he used the
elevator, was in so doing guilty of serious and wilful
misconduct. I think the reasonable conclusion on all
the evidence is that, the direct cause of the accident
being admittedly unexplained, it must be classed
among those known in the French law as accidents
anonymes which apparently are almost inevitable in
the operation of large industrial establishments and
the burdens of which are made a charge directly
upon the industry but indirectly on the public by the
“Workmen’s Compensation Act.” Planiol, Théses sur
la weéponsibilité civile, vol. 34 ; Rev. Orit. de Lég., at p.

282.

The body was found between the elevator and the
floor. How it got there, how the deceased was killed,
is the secret of Providence. All in so far as this record
shews, is left to conjecture. I am fortified in my con-
clusion by the rule laid down in this court in Demers
v. Montreal Steam Laundry Co.(1), where Taschereau
J. said, at page 538, speaking for the court:

For it is settled law upon which we have often acted here, that
where a judgment upon facts has been rendered by a court of first

(1) 27 Can. S:C.R. 537.
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instance, and a first court of appeal has reversed that judgment, a
second court' of appeal should interfere with the judgment on the
first appeal only if clearly satisfied that it is erroneous.

I would dismiss with cost’s.'

Davies J. (dissenting).—I agree that there is no
general right of appeal from the decisions of a judge
in assessing or refusing to assess damages under sub-
section 2 of section 4 of the “Workmen’s Compensa-
tion Act” of British Columbia. The only right of
appeal given by the statute to the full court from any
such decision is upon any question of law in respect
of such assessment of damages.

Such being the case, the only question for the ap-
peal court to decide was whether there was any evi-
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dence from which a reasonable man could find that

the accident which caused the death of the deceased
was solely attributable to the serious and wilful mis-
conduct of the workman.

I have reached the conclusion that there was such
evidence and that the finding of the trial judge was
right, but whether we agree or do not agree with his
conclusions, we have no power to interfere if there is
any evidence from which a reasonable man might find
as he did.

Some remarks of Lord Loreburn, in the case of
Johnson v. Marshall Sons & Co.(1), at page 412, were
relied upon as shewing that in his opinion the use of a
l1ift contrary to orders or rules was not so dangerous as
in itself to amount to serious misconduct. But I ven-
ture to think no such general conclusion should be
drawn from his language, which was intended to be

(1) [1906] A.C. 409.



112

1910
St
BRITISH
CoLUMBIA
SucAR
REFINING
Co.

V.
GRANICK.

Davies J.

SUPREME COURT OF CANADA. [VOL. XLIV.

applied to the facts with which he was dealing only.
In that case the lift was for use by workmen in charge
of a load, forbidden to workmen not in charge of a
load ; as His Lordship there says:

the offence was not that the man used it, but that he used it without
@ load.

User by a workman entitled to use it when in
charge of a load was not “serious misconduct” on the
same workman’s part if used by him at a time when
there was no load, because, though a breach of the
orders, it was not such a breach as necessarily in-
volved himself or others in danger.

The language of Lord Loreburn in my judgment
lends no countenance to the conclusion that a work-
man not understanding how to use or control a lift
and forbidden to operate it until he does understand
it, is not guilty of “serious and wilful misconduct” if
he attempts to use it in violation of his orders.

In a later case, George v. Glasgow Coal Co.(1),
at page 128, Lord Loreburn says:

In my opinion it is not the province of a court to lay down that
the breach of a rule is primd facie evidence of serious and wilful
misconduct. That is a question purely of fact to be determined by
the arbitrator as such. The arbitrator must decide for himself and

ought not to be fettered by artificial presumptions of fact prescribed
by a court of law.

Now, in the case before us the judge, acting as
arbitrator, found as a reasonable inference from all
the facts that the deceased workman was guilty of
serious and wilful misconduct in attempting, contrary
to his explicit instructions, to use the elevator before
he had learned how to use it, and we have no rightasa

(1) [1909] A.C. 123.
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court of appeal, to “fetter by artificial presumptions
of fact” any such finding or to review it.

As to whether the use of an elevator contrary to
express orders by a workman ignorant of how to use
and control it is “serious misconduct,” I think the
judgment of Lord Robertson, concurred in by Lord

Collins in the case of George v. Glasgow Coal Co.(1)

conclusive that it is. He says, at page 130:

You are to judge of the question of seriousness by reference to
the subject-matter, if it touches life or limb.

I understand it is contended that as fhe deceased
"man’s instructions were not to use the elevator until

113

1910
S
BRITISH
COLUMBIA
SuGAr
REFINING
Co.

.
GRANICE.

Davieé dJ.

he had learned how to do so, he cannot be held guilty

of wilful and serious misconduct in using it unless it
is proved he had not at the moment of the accident
learned how to do so. There is evidence, I think, be-
yond doubt, from which it may fairly be inferred that
he did not know how to use the elevator when he was
employed in the morning, and also that he had not
learned how to use it at some time not fixed in the fore-
noon, It is obvious that such proof cannot be direct
and positive and have relation to the man’s knowledge
at the very moment of the accident. I'rom the very
nature of the case the question whether he had learned
to use the elevator or not must remain and be a ques-
tion of fact to be found by the arbitrator by reasonable
inference from all the proved facts.

The broad facts here are that the man was hired in
the morning as a temporary hand during a rush of
work. That the foreman instructed him to go to work
with Morgan, one of the older hands, and told them
both, Granick (the deceased) fand Morgan, while

(1) [1909] A.C. 123.
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standing together, that Granick was not to use the
elevator until he was acquainted with it, and that

Morgan was to send him up to open the trap doors and shut them
again and ecome down the steps.

Here we have one thing prohibited and other
work prescribed. The foreman saw the man after-
wards doing the work of opening and shutting the
trap doors specially assigned to him.

It seems clear from Morgan’s evidence that this
division of work was maintained during the few hours
between the hiring and the occurrence of the accident,
Morgan operating the lift and Granick opening and,
closing the trap doors of the several floors, using the
staircase while so doing. That once, during some
part of the forenoon, the exact hour not being fixed,
Granick went on the elevator ahead of Morgan and
attempted to run it, but was promptly told “to leave
it alone till he knew how to run it.” That after dinner
and just before the fatal accident, the same division
of labour continued. The elevator was on the third
floor; Morgan and Granick were there and the former
sent the latter down the staircase, as usual, to close
the traps while he himself took two trucks down the
elevator; and when he descended to the shipping or
first floor he there met Granick, who had come down
the staircase and who said he wanted to go to the
toilet, whereupon he explained where it was and
pointed to the stairway for him to go to it.

Morgan further explained that he, Morgan, closed
the doors of the elevator, left it standing at the first
floor where he got out, and went to an adjoining shed
for a few minutes to get something wanted; when re-
turning, he found the elevator up against the bottom
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of No. 2 floor, and the body of Granick jammed be-
tween the elevator and the floor.

The inference which the trial judge drew as an
arbitrator from this evidence was that
on his way to the lavatory he worked the lift in the wrong way and

finding it ascending instead of descending, he attempted to get out
and was killed.

I think this a justifiable finding of fact under the
evidence. The evidence may not be as strong as one
" could wish, but there is some and enough to enable the
reasonable inference to be drawn which the arbitrator
has drawn.

Granick was forbidden when taken on as a tem-
porary hand in the morning to use the elevator until
he had learned how to do so. He was put with and
under the charge of an experienced man who was to
use the elevator and to employ Granick at other work,
such as opening and closing the traps while the eleva-
tor was being used in carrying loads. At some time in
the morning hours before dinner, he went into the
elevator ahead of Morgan and made an attempt to
use it, but was promptly stopped and forbidden to do
80 until he knew how. Neither at that time nor when
the foreman gave him his instructions at the hiring did
he suggest that he knew how to use it. Immediately
before the accident, at 2 p.m., he came down from the
third floor by way of the staircase, attending to his
special duty of opening and closing the trap doors
while Morgan descended by the elevator. He asked
for the toilet and was told to go by the staircase and
evidently must, as soon as Morgan turned and went
to the adjoining shed, have wilfully opened the door
of the elevator and attempted, with fatal results, to
use it.

8%
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As I think there was evidence on which the arbitra-
tor-judge could make his finding, and as in such case
we have no right to review it, I would allow the appeal
and dismiss the action.

IpiNgTON J.—The respondent sued for damages
arising from the death of her husband as result ot an
accident in appellants’ factory claiming under the
“Employers’ Liability Act” and alternatively under
the “Workmen’s Compensation Act.”

She failed under the former, but was entitled to
have succeeded under the latter and have her dam-
ages agssessed by the learned trial judge under and
by virtue of sub-section 4 of section 2 of the said Act,
unless her late husband’s death had been the result
of his own serious and wilful misconduect.

The learned trial judge held the husband had been
8o guilty and respondent had thereby become disen-
titled to recover at all.

The Court of Appeal for British Columbia re-
versed this finding and referred the matter back to the
learned trial judge to assess the damages.

The sole question thus raised for our decision is
whether or not the deceased had been guilty of such
misconduct.

He was found crushed in an elevator used in appel-

lants’ warehouse, and which it is alleged he was for-
bidden to use.
" Tt is not by any means clear how deceased came
into the place where his body was found. Whether it
had been the result of its use solely by himself or by
some other of the employees whom he had been help-
ing is left in doubt.

He was only a casual hand hired by the day at so
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much an hour, coming on for the first time at seven
a.m., and he was found dead at two p.m., in the eleva-
tor, crushed between its cage and the ceiling of one of
the five or six flats served by this elevator.

The evidence is very meagre and, I agree with the
learned Chief Justice below, could have been made
clearer on many points by the appellants on. whom the
burden of proof lay. :

It is contended that deceased violated a positive
command not to use the elevator at all.

But there is not any proper evidence to maintain
such a contention, and in any event I doubt if any-
thing short thereof could avail appellant.

The foreman says as follows:

17. Q. What conversation did you have with him then? A. I told
Granick and Morgan, both standing there, to not let Granick use the
elevator until he was acquainted with it, and send him up and open
the trap doors and shut them again, and come down the steps.

. 18. Q. You say you told Granick that ? A. Well, Morgan and
Granick together; I says to Morgan, I say you take the things up the
elevator and bring them down again and let Granick open up the
trap doors and close them again.

19. Q. Do you know whether Granick understood you or not ? A.

He must have understood me, because he done as he was told, he shut
the trap doors and opened them.

This foreman directing operations did not know
whether the deceased could speak English or not, yet
seeks to lead the court to infer from the man’s doing
things he had been directed to do that he must have
understood English.

I surmise, from the fact that the foreman’s remarks
were addressed to Morgan, enjoining him not to let
Granick use the elevator till he was “acquainted” with
its use, that the foreman had a pretty shrewd idea
Granick was not possessed of an English tongue.

Moreover, why was there any doubt left to exist on
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the point of this command being expressly and clearly
understood if intended to insist upon its breach as
misconduet of any kind ?

The first thing done by Morgan and Granick was
to use this or another elevator. Morgan ran it then.

If the Swede, or German, had the ordinary intelli-
gence of his race and calling that ride alone probably
enabled him to see how it was run.

Even if he understood English only as imperfectly
as appears, he might not so have grasped the purport
of the words addressed to Morgan as to understand
them in the sense that he was duly commanded to re-
frain from running the elevator.

But the man’s command of English was most im-
perfect if we read the respondent’s broken English in
which she gave her evidence and believe her when she
says:

Q. And did he speak or understand English ? A. He didn’t speak
very well, but he could understand enough if he got work any places.
Q. He couldn’t speak as well as you ? A. No, not half so good.

Q. How do you account for that; as a matter of fact he was in
the country longer than you, had he not been ? A. Yes, but he
wasn’t working with English people.

Q. In Winnipeg he was working ? A, He didn’t work for English
people.

Q. How do you come to speak as well ds youdo ? A. I come from
the old country and went right straight working in one place
two years.

Q. (By the court): With English-speaking people ? -A. Yes.

No one questions her veracity.
Morgan, who took him to shew him his work, says:

Q. What did you say to him ? A. We were talking about several
things.

Q. Did he understand English ? A. Yes, sir.

Q. Well, or fairly well, or how ? A. He understood it pretty good.

Q. You hadn’t any difficulty in understanding him ? A. No.

Q. Did he have any difficulty in understanding you ? A. None.
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I venture to submit with respect, that any person
who can find from this evidence, giving all of it due
credence, that the deceased had any accurate idea of
what the word “acquainted” as used by the foreman
meant or implied, must, I fear, have little idea of the
embarrassments that such a man as deceased has to
endure in his struggle to understand the English
_ tongue.

It seems to me that to infer, even if we are to
assume, what is not proven, that the user of this eleva-
tor on the fatal occasion was solely an act of the de-
ceased undirected or unaided by any one else, was a
disobedient, wilful violation of this alleged command
would be cruel indeed.

To treat it as serious and wilful misconduct is
something never intended by the Act.

But reliance is also placed by appellants on another
circumstance stated by Morgan as follows:

Q. Was there any other circumstance connected with the accident;

that is, you used some other elevator ? A. Yes, sir.

Q. Did you have any conversation with him about the elevator ?
A. Yes, sir. ’

Q. What was it; tell me ? A. He went on the elevator ahead of
me there over in No. 1 shed, and he wanted to run it, and I told him
to leave it alone until he knew how to run it.

Q. How long was this before the accident ? A. That was some
time in the forenoon.-

What is there in this ? Or coupled with the fore-
going, what do these suggestions amount to ? The
elevator was of a slow-running type and the descrip-
tion given of all one had to learn shews its operation
to have been of the simplest kind.

Any ordinary man who had been engaged as the
deceased was in a Cahadian Pacific Railway shop as
blacksmith’s helper, for nearly a year, must have been
very stupid if he could not learn the i-unning of such ‘a
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machine by watching Morgan do it on the two occa-
sions he was with him,

Besides we have, as the learned Chief Justice of the
Court of Appeal points out, a half-day’s work all over
the place and what it implies, and no attempt to fix
this latter incident later than it might have been, pos-
sibly the same hour as the first.

The very direction given by the foreman in regard
to a man only hired for a day, implied the expectation
that the man would learn through the day to use the
elevator. His usefulness as a servant demanded that
he should do so as soon as possible.

There is no evidence that he did not or from which
it can be fairly inferred he did not.

In addition to all this I agree with the reasoning
of the learned Chief Justice in the court below.

Moreover, if I had any doubt it necessarily should
be resolved in favour of the judgment appealed from.

In my view of the evidence I find no occasion for
struggling with the problem of whether or not the
learned trial judge is to be held as taking the place of
and being held as an arbitrator. There is, I respect-
fully submit, no such evidence as would entitle, within
the law as laid down in Johnson v. Marshall Sons &
Co.(1), the learned judge to draw such inference of
serious and wilful misconduct as to exonerate ap-
pellant.

The appeal should be dismissed with costs.

Durr J.—I think this appeal should be dismissed.
I am not able to agree with the opinion of the court
below that there is a general right of appeal against a

(1) [1906] A.C. 409.
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refusal by a judge of the Supreme Court to assess
compensation under section 2 (4) of the “Workmen’s
Compensation Act, 1902.” It seems to be clear that
the right of appeal from a decision of the Supreme
Court in the course of proceedings to which article 4
of the second schedule applies is available only for the
purpose of questioning the determination of that court
upon some point of law. If decisions upon questions
of fact in adjudicating upon a claim brought before
the Supreme Court under sub-section 4 of section 2
are to be treated as decisions falling within the provi-
sions of the “Supreme Court Act” conferring a right
of appeal from judgments and orders of the Supreme
Court, then these provisions must also extend to deci-
sions on points of law in any such adjudication; and if
so what purpose is served by that part of article 4
which expressly gives a right of appeal from such last-
mentioned decisions ? That part of the enactment is
upon the hypothesis suggested, entirely superfluous.
The implication that the general right of appeal is ex-
cluded is palpable; and it is of much the same order
as that which excludes the remedy by action for the
infringement of a newly created statutory right where
the enactment that constitutes the right at the same
time provides another remedy for the violation of it.
Here there is an authority vested for the first time in
the Supreme Court to hear and determine claims
under a new statutory provision and a right of appeal
restricted to a special class of decisions given in
the course of passing upon such claims. In the ab-
sence of something indicating a contrary intention the
legislature must be taken to have intended that the
claimant’s statutory right should be vindicated in the
manner prescribed as well in respect of appeals as of
proceedings in the first instance.
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1910 This view finds in my judgment some confirmation

BRT;;;;H when we consider that the frame of the statute indis-
9%3&‘;“ putably shews that a most important feature of the
REFégING scheme adopted was this limited character of the right

v of appeal given by article 4. The legislature intended

GRAN.IOK. . . . .
— " obviously to provide a speedy and inexpensive means
DE‘ of dealing with claims under the Act. The import-
ance of instituting some such procedure for deter-
mining the claims of the persons—usually of very
limited resources—for whose benefit the scheme was
designed, can hardly beexaggerated; and the last thing
a legislature with such objects in view would be likely
to sanction is a general right of appeal on facts as
well as on law—with all that such a right of appeal
implies in a controversy between litigants of large
resources and adversaries with means inadequate to
sustaining the burden of a protracted contest.

The questions which the learned trial judge had
before him were: (1) Whether the deceased, Granick,
lost his life through an accident arising out of and in
the course of his employment: (2) Assuming the
first question to be answered in the affirmative,
whether the claim of the plaintiff must be rejected on
the ground that the injury is attributable solely to the
“serious and wilful misconduct or serious neglect” of
Granick.

Both of these questions were decided by the learned
trial judge in the affirmative and the claim was con-
sequently rejected by -him. The question before us is
whether there was evidence before him on which such
findings could reasonably be reached; and upon the
admitted facts of this case I think the decision of the
House of Lords in Moore v. The Manchester Liners(1)

(1) [1910] A.C. 498.
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is conclusive in favour of the respondent upon the
questions whether or not the learned trial judge had
before him sufficient evidence to support his conclu-
sion upon the first point.

The second question raises greater difficulties, but
I have come to the conclusion, after careful examina-
tion of the evidence and the decision of the learned
trial judge, that there was not before him evidence
to support a finding against the plaintiff upon that
point. In Johnson v. Marshall Sons & Co.(1), at
page 412, Lord Loreburn, L.C., said:

I cannot agree that a lift is an appliance so dangerous that the
use of it, when believed to be in proper condition and intended for
use, does in itself amount to serious misconduet. Certainly it is

for the arbitrator under the Act to decide questions of fact; but
when there is no evidence it is for the court to interpose.

In that case the workman had used the lift in dis-
obedience to orders and it was held that that circum-
stance alone was not sufficient to support a finding
bringing him within the “misconduct” clause. In
this case the learned trial judge has found that Gra-
nick was forbidden to use the lift until he should learn
how to use it. This direction was given at 7 o’clock in
the morning when Granick was first taken on by the
appellants as a temporary hand. There is no evidence
that between 7 o’clock in the morning and 2 o’cloek in
the afternoon, when the accident occurred, Granick
was not taught to use the 1ift. The learned Judge
~ has found that Granick was inexperienced as regards
lifts, but that is an observation, with great respect,
which is not based on anything in the record. It is ad-
mitted that the lift was of the very simplest kind, and
it seems to me to be too palpable for discussion that

(1) [1906] A.C. 409.
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1910 there is nothing in the evidence whatever to shew or

—

Brrrise - ypon which to base an interference that complete mas-
CoLUMBIA

RSUGAR tery of it could not be acquired by any man of ordinary

. EFINING , . . . .

Co. intelligence within a very short time. There are sug-
Granioz. Zestions in the evidence to the effect that there was a

pat y. rule forbidding the employees to use the lift except
—  for the purpose of carrying freight. That, however, has
no bearing upon the issue the learned judge was called
upon to decide because there is nothing whatever to
shew that any such rule or practice was ever brought

to Granick’s attention.

ANGLIN J. (dissenting).—The defendants appeal
from the judgment of the Court of Appeal for British
Columbia, reversing the judgment of Morrison J., who
held that the plaintiff was not entitled to damages for
the death of her husband under the “Workmen’s Com-
pensation Act” of British Columbia, chapter 74 of the
statutes of 1902.

The plaintiff brought her action under the “Em-
ployers’ Liability Act”; but, at the trial she was
obliged to abandon her allegations of negligence
against the defendants and the trial judge thereupon
dealt with the case as a claim under the “Workmen’s
Compensation Act.” He found that the death of the
plaintiff’s husband was due to his own ‘“wilful and
serious misconduct,” which precluded her claim for
compensation. It was practically conceded at bar —
and the authorities fully support the view — that
there can be no appeal upon any question of pure fact
from the decision of an arbifrator in proceedings
under the “Workmen’s Compensation Act.” Hod-
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dinott v. Newton, Chambers & Co.(1), at page 68;
George v. Qlasgow Coal Co.(2); Clover, Clayton &
Co. v. Hughes(3). Where, instead of proceeding
under that Act, a plaintiff brings an action to re-
cover damages independently of it and the court in
which the action is tried finds him not entitled to
recover in such action, but, nevertheless, entitled
to compensation under the provisidns of the statute,
although it dismisses the action, the court, if the
plaintiff so elects, may proceed to assess such com-
pensation and its certificate of the compensation
awarded ‘shall have the force and effect of an award
under this Act.” (Section 2, sub-section 4.) If the
trial judge had found the plaintiff entitled to com-
pensation under the statute and had assessed such
compensation his findings of fact would, in my opin-
ion, be non-appealable, as are similar findings of an
arbitrator made in a proceeding taken under the other
provisions of the statute. Otherwise a plaintiff ob-
taining an award of compensation in this manner,
although his recovery is absolutely the same, would
be subject to an appeal essentially different from that
given to the defendant where the plaintiff has pro-
ceeded and recovered compensation under the other
provisions. of the statute. I think the legislature did
not intend that there should be such different rights
of appeal under the same Act where the recoveries are
substantially the same.

I am, therefore, of the opinion that the full effect
intended by the legislature can be given to the pro-
vision that a certificate under sub-section 4, of section
2, “shall have the force and effect of an award under

(1) [1901] A.C. 49. (2) [1909] A.C. 123.
(3) [1910] A.C. 242.
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this Act,” only by holding that where a plaintiff has
obtained such a certificate the defendant’s right of
appeal is precisely the same as he would have had
if there had been an award in his favour under
the other provisions of the statute and questions of
law had been dealt with by the judge on a submis-
sion by the arbitrator. This limited right of appeal
appears to be given by section 4 of the second sche-
dule “in any case where (the judge) himself settles
the matter.” The right to compensation being purely
statutory, the limited right of appeal specially con-
ferred excludes any right of appeal, which might other-
wise exist under legislation of general application.
Should there be a broader right of appeal where, in-
stead of awarding compensation, the judge has found

- the plaintiff disentitled to recover by reason of seri-

ous and wilful misconduct ? Had proceedings been
taken under the other provisions of the statute there
could not have been an appeal upon any question of
fact. Where the trial judge, having found that there
is no liability independently of the “Workmen’s Com-
pensation Act,” also holds that there is no liability
under that Act, the proceeding is not expressly within
the terms of sub-section 4, of section 2, of the statute
and the concluding provision as to the force and

" effect of a certificate of compensation may not be

strictly applicable. Nevertheless, in dealing with the
plaintiff’s claim under the “Workmen’s Compensa-
tion Act” and determining the question of the de-
fendants’ liability, the functions of the trial judge,
in my opinion, were much the same as if there
had been no action and he had been acting as
an arbitrator in proceedings instituted in the first
instance under the “Workmen’s Compensation Act,”
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except that it was superfluous for him to form-
ally state questions of law involved for submis-
sion to himself, and for purposes of appeal he must
be deemed to have dealt with such questions as if they
had been so submitted. To hold otherwise, would, I
think, be contrary to the spirit and the scope of the
entire statute. Hoddinott v. Newton, Chambers & Co.
(1), at page 59, per Lord Shand. This is a “case
where (the judge) himself settles the matter.” (Sec-
tion 4, Schedule 2.) The right of appeal under this
provision is expressly confined to “any question of
law” and is the same appeal which is given where the
judge deals with a question of law submitted for his
decision by an arbitrator acting under the statute.
There is, in my opinion, no other right of appeal. I,
therefore, think that the defendants’ right of appeal
from the judgment of Morrison J. was confined to
questions of law, or of mixed law and fact, and that
the British Columbia Court of Appeal erred in dealing
with this case as if the appeal were from a trial judge
whose findings and inferences of fact were open to
review.

Upon a perusal of the record I am unable to say
that there was not some evidence upon which an arbi-
trator might reasonably base a finding that the plain-
tiff’s husband had been guilty of wilful misconduct to
which his injury was solely attributable. He was en-
gaged on the morning of the day on which he was
killed. That he had then been forbidden to use the
elevator is abundantly proved. Whether the prohi-
bition was absolute, or only “until he was acquainted
with it” may be open to question. There is evidence
in support of either view. If the prohibition was un-

(1) [1901] A.C. 49.
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qualified, the finding that Granick deliberately dis-
obeyed it can scarcely be challenged. If it was quali-
fied, Granick’s silent acquiescence in the direction
given him affords some evidence of his inexperience.
He was again told by his companion, Morgan, in the
course of the morning “to leave the elevator alone.”
His work kept him off the elevator. His duty was “to
open and shut trap doors.” Only five minutes before
the accident occurred he was directed by Morgan to
use a stairway, although his destination would have
been reached more directly by using the elevator.
From these facts taken in conjunction with the circum-
stances of the accident itself, assuming that the bur-
den rested on the defendants of shewing that Granick’s
unfitness to operate the elevator continued up to the
moment of the accident, I think a jury might reason-
ably infer that, notwithstanding its simplicity, he was
not yet “acquainted with” the elevator and was, there-
fore, still subject to the prohibition against its use.
That he was injured while attempting to use it seems
sufficiently clear. I, therefore, think there was some
reasonable evidence upon which a finding that the
death of Granick was due to his own wilful miscon-
duct might be based. Upon the weight of that evidence
it is not within the province of an appellate tribunal
to pass.

Neither am I prepared to hold that deliberate dis-
obedience to a lawful instruction given by his em-
ployer involving danger to his life is not serious mis-
conduet on the part of the workman. George V.
Glasgow Coal Co.(1), at page 129 —if indeed this
“guestion purely of fact” be open to review on appeal
(ibid., at page 128). This is not a case merely of

(1) [1009] A.C. 123.
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disobedience to a regulation of an employer designed
to promote economy in the use of motive power or
some convenience of management. Johnson v. Mar-
shall Sons & Co., Ltd.(1). It is a case of the breach
of an express direction of which the subject-matter
“touches life and limb.” George v. Glasgow Coal
Co.(2), at page 130.

I am, therefore, with great respect, of the opinion
that this appeal should be allowed with costs, the
judgment of the Court of Appeal vacated with costs
and that of Morrison J. restored. ‘

Appeal dismissed with costs.

Solicitors for the appellants: McPhillips & Tiffin.
Solicitors for the respondent: Burns & Walkem.

(1) [1906] A.C. 409. (2) [1909] A.C. 123.
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THE CAP ROUGE PIER, WHARF
AND DOCK COMPANY ........ }APPELLANTS:

AND

THE HEIRS OF THE LATE HON-
OURABLE ANTOINE JECHE- l{'RESPONDENTS.
REAU DUCHESNAY ........... J

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Title to land—Possession—Prescription—Interruptive acknowledg-
ment—EHEvidence.

The company claimed prescriptive title to a part of the bed of a small
river on which D., the respondents’ auteur, had been a riparian
owner. D. had leased lands on the banks of the river to the
company which, it was alleged, included the property in dispute.
The only evidence as to interruption of preseription consisted of
a letter by the company to D. enclosing a cheque in payment for
“use of your interest in Cap Rouge River this year,” with an
indorsement by D. acknowledging receipt of the funds “with the
understanding that the navigation of the river is not to be pre-

_ vented.”

Held, reversing the judgment appealed from (13 Ex. CR. 118),
Girouard and Idington JJ. dissenting, that the memorandum was
too vague to serve as an interruptive acknowledgment sufficient
to defeat the title claimed by the company.

APPEAL from the judgment of the Exchequer Court
of Canada (1), allotting to the respondents the sum of
$800, with interest, from and out of the amount
awarded as compensation for property expropriated

*PRESENT :—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.

(1) 13 Ex. C.R. 1186.
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by the Crown for the purposes of the National Trans- fi?

continental Railway. Car ROGUE
PiER, WHARF

On an information by the Attorney-General of  awp

Canada, on behalf of the Crown, against the parties to D% %

the present appeal to have the certain wharves, timber DUCHESNAY.

coves and riparian lots, including the lands in ques-

tion, vested in the Crown and compensation therefor

ascertained, the value of the whole property to be ex-

propriated was fixed at $40,000- and, in the court

below, the remaining question to be decided was

whether or not the Duchesnay heirs were, at the date

of the expropriation, in 1906, entitled to compensation

in respect of six-tenths of an acre of the property form-

ing part of the bed of the Cap Rouge River. The heirs

claimed the property in dispute in virtue of a seignioral

grant, in 1652 ; at high tide it was completely covered.

with water, but at low tides the area above mentioned

was uncovered ; the value was fixed at $800. The com-

pany claimed the property in dispute, having held

possession of the whole area as owners since 1857,

while it was contended by the heirs that it had been

held by the compény as tenants of their auteur under

a lease which was still subsisting in 1877. On 21st

June, 1877, the manager of the company wrote the

following letter to the late Honourable A. J. Duches-

nay: “Enclosed please find cheque for $60 for use of

your interest in Cap Rouge River this year. Can you

oblige by letting me know, from old deeds or other- _

wise, where my line is between you and the property

I bought on the Cap Rouge Hill. I would be willing

to make all the fence at my expense if you will be

kind enough to have the lines hunted up.” Written

across this letter was the following, signed by A. J.

Duchesnay: “Received the sum of sixty dollars as

9%
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}31_? mentioned in the note, with the understanding that
car Roeur the navigation of the river is not to be prevented. —
Fres, WIARR Another receipt sent. — In a few days I shall be able

Docf Co. to give you the description of the property which
Ducmssvay. Messrs. Atkinson (former managers) had at Cap
Rouge.” The learned judge of the Exchequer Court
held that the effect of this letter was to interrupt pre-
scription in favour of the company and awarded the
value of the lands in dispute ($800), to the Duchesnay
heirs.

The material questions on this appeal are dis-

cussed in the judgments now reported.

G. G. Stuart K.C. for the appellants.
Flynn K.C. and E. T. Paquet for the respondents.

Arthur Fitepatrick for the Attorney-General of
Canada.

TaE CHIEF JUSTICE—IL am of opinion that this
appeal should be allowed with costs for the reasons
stated in the judgment of Anglin J.

GIROUARD J. (dissenting).—I am of opinion that
this appeal should be dismissed for the reasons stated
in the eourt below.

Davies J—I agree in the opinion stated by my
brother Anglin and that the appeal should be allowed
with costs.

~ IpiNeToN J. (dissenting).—I think this appeal
should be dismissed with costs. I agree with Mr. Jus-
tice Cassels’ reasoning. The test he applies to the
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effect of the receipt as a piece of evidence that would ﬂ)

have answered any action brought to recover the pre- P(i;:: 1%);1;;

mises in question is, to my mind, on this evidence as a AND

whole unanswerable. Docf_ Co.
The evidence relied upon to furnish any answer DUCHESNAY. -

does not go far enough and only gives rise to a sus- IdingtonJ.

picion that there may, after all, have been existent

at the time some further explanation or evidence there-

of lost through lapse of time. The onus of answering

the case, the receipt shews, rested upon the re-

spondents.

Durr J—It is hardly disputed that the appellants
entered into corporeal possession in 1857, or that the
animus rem sibi habendi was sufficiently evidenced by
the character of the occupation then assumed.

This state of facts is met by the respondents with
an allegation that an interruption of this possession
occurred in 1877. Since there was no rupture of the
continuity of the appellants’ physical oceupation, the
respondents, on this point, can only succeed by prov-
ing an express acknowledgment of title in them, or
by adducing evidence unmistakably evincing an inten-
tion to recognize such a title. The evidence they pro-
duce is a letter addressed to M. Duchesnay by the
appellants, dated the 21st June, 1877, containing this
sentence:

Enclosed please find cheque for $60, for use of your interest in
Cap Rouge River this year.

This document does not appear to me to imply any
admission respecting the extent of M. Duchesnay’s in-
terest; how then can it be said to contain an acknow-
ledgment that within his interest was comprised the
property in dispute ? With that property the docu-
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ment does not connect itself; and it is, consequently,
inefficacious for the purpose of establishing an inter-
ruption of the appellants’ possession of it.

ANGLIN J.—Subject to an alleged interruption
founded on a letter of their manager, dated the 21st
of June, 1877, the evidence in the record, in my opin-
ion, satisfactorily establishes the prescriptive title of
the appellants to the property in question in the pre-
sent appeal. This letter is, in part, as follows:

Hon. A. J. Duchesnay, Quebec, 21 June, 1877.
Quebec.

Sir,—Enclosed please find cheque for $60 for use of your interest
in Cap Rouge River this year. * * *
: Yours truly,
J. Bowen, Jr.

Without evidence that M. Duchesnay had no in-
terest in the river other than that in question in this
action the allusion in this letter to “your interest in
the Cap Rouge River” is, in my opinion, too vague and
indefinite to warrant ascribing it to the property now
claimed by the appellants and, without more, treating
their prescriptive title as defeated by “interruptive
acknowledgment.”

Les lettres ont donné lieu 4 bien des contestations, parcequ’il est
rare qu’elles ajent la préecision requise en droit. Laurent, vol. 32, x.
128.

But when produced by the respondents, this letter
bore upon it this memorandum, presumably in the
handwriting of the late M. Duchesnay:

Received the sum of sixty dollar;s as mentioned in this note; with
the understanding that the navigation of the river is not to be
prevented. . 22 June, 1877.

Ant. J. Duchesnay.

Another receipt sent.
A.J. D,
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Tt has also been proved that the interests of the E’E
Hon. A. J. Duchesnay in Cap Rouge River were not Cae Roeue
confined to the property in issue. The appellants PIER;‘IZTVDHARF
were, indeed, lessees of some of his other interests and Doof_ Co.
paid him rental therefor. These latter facts alone, in DUcHESNAY.
my opinion, suffice, in the absence of any evidence that AnglinJ.
the appellants ever paid rent for the property now in ~
question, to render it not improbable that the letter of
the 21st of June referred to such other interests.

But the indorsement,

»

with the understanding that the navigation of the river is mot to be
prevented—

seems to me to make it still more doubtful that the
“interest in Cap Rouge River” to which the writer of
the letter of the 21st of June had reference was the
property in question in this action. This wharf was
of such a character that its use for legitimate wharf-
age purposes while necessarily involving some inter-
ference with navigation would not prevent it. As
owner of interests in another part of the Cap Rouge
River the seigneur Duchesnay leased to the appellants
the right to boom or store logs. This right might be
80 exercised as to prevent navigation and the stipula-
tion in the memorandum ‘“that the navigation of the
river is not to be prevented” indicates that the rental
of which receipt is acknowledged was in resbéct of an
interest of this character.

In my opinion the respondents have not satisfied
the burden which was upon them to make out a case of
interruptive acknowledgment.

It is, therefore, unnecessary to consider the other
important and difficult question, to which so much
argument was devoted at bar, viz., whether the fundus
upon which the wharf in question is erected properly
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1810 forms part of the bed of the Cap Rouge River, or
Car Roeur ghould be regarded as part of the bed of the River St.
Prer, WHARF

axp  Lawrence.

Docx Co. I am, with great respect, of the opinion that the.
DUCHBSNAY. gpypeal should be allowed with costs and that judg-
AnglinJ. ment should be entered in the Exchequer Court for

the appellants also with costs.

Appeal allowed with costs.

Solicitors for the appellants: Pentland, Stuart &
) Brodie.
Solicitor for the respondents: B. J. Flynn.
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J. H. RODD (PLAINTIFF) ............. APPRLLANT; 1910
*Nov. 23.
AND *Dec. 23.

THE MUNICIPAL CORPORATION
OF THE COUNTY OF ESSEX RESPONDENT.
(DEFENDANT) .o ovviieineanene

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Municipal corporation—Staiutory duty—County officers—Office ac-
commodation—Discretion—Mandamus.

The courts should not interfere by mandamus with the reasonable
exercise by a County Council of its discretion in selecting the
place in the county at which an office shall be provided for the
County Crown Attorney and Clerk of the Peace.

Judgment of the Court of Appeal (19 Ont. L.R. 659) affirmed.

APPEAL from a decision of the Court of Appeal
for Ontario(1) reversing the judgment at the trial
in favour of the plaintiff.

The plaintiff, as County Crown Attorney and Clerk
of the Peace for the County of Essex, applied for a
mandamus to compel the municipality to provide him
a proper office. In his statement of claim he set out
the fact that Windsor is by far the most important
place in the county, and that an office there instead of
at Sandwich, the county town, would be the most con-
venient for the public; also that the office had been
at Windsor for many years prior to 1908, when the

*PRESENT:—S8ir Charles Fitzpatrick C.J. and Girouard, Idington,
Duff and Anglin JJ.

(1) 19 Omnt. L.R. 659.
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County Council refused to continue it and provided
and could provide none at Sandwich.

At the trial Falconbridge C.J. held that the allega-
tions in the statement of claim were proved while those
in the statement of defence were not; that suitable
offices could not be provided at Sandwich ; and that the
plaintiff was entitled to a mandamus to compel the
corporation to provide one at Windsor. This judg-
ment was reversed by the Court of Appeal.

Wigle K.C. for the appellant. By the Ontario
“Municipal Act” certain officers of the county must
reside in the county town. No such provision is made
as to the County Crown Attorney and Clerk of the
Peace, and the maxim expressio unius est -exclusio
alterius applies. See Morgan v. Crawshay (1).

If the corporation fails in its duty to proiride a
proper office for these officials they may do so them-
selves at its expense. Lees v. County of Carleton(2).

A. H. Clarke K.C. for the respondent.

THE CHIEF JUSTICE.—I concur in the opinion of
Mr. Justice Anglin.

GIROUARD J.—1 would dismiss this appeal for the
reasons given in the court below.

IniNgTON J.—It is important that the records of
which the Clerk of the Peace is custodian, should not
only be safely kept from risks of fire but in such
orderly manner as to be readily accessible to whom-

(1) LR. 5 HL. 304. (2) 33 U.C.Q.B. 409.
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soever their inspection may concern. For this pur- E’B
pose alone a vault in the court house would seem the RC;?D
best arrangement. CORPORATION
It is necessary also that offices in the court house C(?Tfl\TT};EOF
should be available in connection therewith to serve FSS¥%- .
the same officer as Clerk of the Peace and County Idingtond.
Crown Attorney whilst discharging his duties in con-
nection with the sittings of the several courts at which
he must attend in the court house.
Under the peculiar conditions that have developed
in Essex, where the largest city therein is two miles
from the court house, it is not to be expected that any
man, who would be a desirable incumbent of the
office, should stay in the court house continuously.
On the one hand the people who wish to see him at
other times than on the occasions of a court sitting,
would have to travel two miles out of their usual busi-
ness resort to transact a piece of business that may
not require ten minutes of attendance.

On the other hand, the officer is generally a man
in such active practice that he cannot afford to in-
convenience his general clients and himself by staying
- two miles from the centre of business in the county.

An allowance for a share of office rent in Windsor
to supplement the periodical use of some offices in the
court house is not a very large item, and the refusal by
respondent’s council to do what had long been done for
many years in that regard, is not to be commended.

However regrettable it may be that the respond-
ent’s council have not seen their way to act otherwise,
and in some such way as I have indicated as a reason-
able solution of the difficulties, I do not see how we
can help appellant.

The law does not seem to have been yet put in such
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shape as to enable us to interfere with the jurisdiction
of the county council in the matter.

If we allowed the appeal and granted a mandamus
the court could only execute it so far as to enforce the
furnishing of accommodation in or near the court,

IdmgtonJ house, which has been offered and rejected.

It is not to be supposed that the council are acting
in bad faith in the offer made and, though not as ex-
pressly continued in their pleadings as it might have
been, I doubt if we should be justified in assuming as

necessary a mandamus limited to an office in or near

to the court house.

The sort of office so far provided in the court house
is entirely inadequate.

I think the appeal must be dismissed.

Dvurr J.—The appellant, Mr. Rodd, is the County
Crown Attorney and Clerk of the Peace for the County
of Essex, and the municipal corporation of that
county is bound to provide him as the incumbent of’
these offices with proper office accommodation under
section 506 of the “Municipal Act” of Ontario.

The county town of Essex is Sandwich. Mr. Rodd
resides and carries on the practice of his profession
in Windsor. The County Council profess their will-
ingness to provide office accommodation for Mr.
Rodd at the court house in Sandwich. The learned
Chief Justice of the Court of King’s Bench, who
tried the action, held that there is no place in the
court house or in the county town which is suitable or
which can be made suitable for the performance of the
official duties of Mr. Rodd, who, indeed, before the
commencement of the action, had informed the coun-
c¢il that he would not occupy an office in Sandwich.
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I think the Court of Appeal rightly dismissed the E’B
action, because I do not think the evidence warrants  Roop
the conclusion that the County Council might not in CoRPORATION
a reasonable exercise of their discretion decide that gygxreor
the plaintiff in his official capacities ought to be domi- Eﬂ‘-
ciled in the county town. That being so, it follows, DuffJ.
of course, that a refusal to provide an office in Wind-
sor accompanied by an offer to furnish accommodation
at Sandwich does not necessarily amount to a refusal
to perform the duty of providing ‘“proper offices” in
accordance with the enactment mentioned.

In view of the position taken by Mr. Rodd criticism
of the accommodation actually furnished at Sandwich
appears to be irrelevant. A mandatory order at the
suit of the plaintiff directing something which the
plaintiff has from the outset declared would be useless
to him would involve a startling disregard of the con-
siderations which govern the court in the exercise of
its discretionary powers; and there can be no remedy
in damages first because there has been no refusal to
‘'provide accommodation at Sandwich, and secondly, be-
cause if there had been, the plaintiff, whose action, if
any, is an action on the case(1), cannot be said to
have suffered any harm through the failure to furnish
accommodation which admittedly he would not have
used.

ANGLIN J.—I agree in the view that, having regard
to the provisions of section 506 of the “Consolidated
Municipal Act of Ontario,” the selection of the place
at which it shall provide an office for the Crown
Attorney and the Clerk of the Peace rests with the

(1) Mayor of Balford v. County Council of Lancashire, 25 Q.B.D.
384, at p. 391,
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County Council, and while the courts may compel
the performance of the duty of making the selection,

. . . ) .
Corporatron Where a conscientious judgment has been exercised by

OF THE

Covnrror the body to whom that duty is committed, the court

Essex.

Anglin J.

will not substitute its sense of fitness for that of such
body. Judicial interference might be warranted if it
were shewn that the discretion of the County Council
had not been exercised “in a manner fair, candid and
unprejudiced.” Upon the evidence, such a case has
not here been established. Having regard to the fact
that some of his duties render it necessary that the
Crown Attorney should have an office in the county
court house, it is impossible to say that in determining
that any office which it should provide must be in the
court house, the conduct of the council was “arbitrary,
capricious or biassed.” Rex v. Askew(1).

It is not contended for the appellant that he is en-
titled to have two offices provided for him at the publie
expense. If it be necessary for the discharge of some
of his duties, as is admitted, that the Crown Attorney
should have an office in the court house, however de-
sirable it may be that he should also have an office
in Windsor, the statute does not, I think, impose on
the County Council the duty of providing it.

Although it would appear from their judgments
that the learned judges of the Court of Appeal re-
garded the right of the appellant to an office in the
City of Windsor, at the expense of the County of
Essex, as the only substantial question in this action,
it is now urged that the right of the appellant to a
proper office in Sandwich, (which it has been found
the County Council failed to furnish for him,) was
also in issue. This right is asserted in the statement of

(1) 4 Burr. 2186, at p. 2189.



VOL. XLIV.] SUPREME COURT OF CANADA. 143

claim, and is repeated in the reasons against appeal in }35)
the Court of Appeal. The prayer for relief covers it. RZ].)D
The finding of the learned Chief Justice of the Court gorrorarion
of King’s Bench that the office provided in the county gemreor
court house was unsuitable and inadequate, is well Essex.
supported by the evidence, and has been affirmed in Anglind.
appeal. The statutory duty of the council to provide
a proper office, etc., is clear. If there were nothing
more in the case, assuming that a private action for
such relief might be maintained by the appellant, his
" prayer for a mandamus requiring the County Council
to provide him with a proper office should perhaps be
acceded to. -
But mandamus is a discretionary remedy which
will not be granted merely to enforce some abstract
right so as to entail upon the defendant expense and
trouble without any substantial benefit or advantage
accruing therefrom to the plaintiff. To the remedy
of mandamus the maxim lez neminem cogit ad vana seu
inutilia peragenda applies. The King v. The Bishop
of London(1l). Moreover, notwithstanding that an
applicant may have made out a case of strict legal
right, in the exercise of its discretionary power the
court will consider his motives, and if not convinced
of their propriety, will withhold relief.. The Queen v.
Liverpool, Manchester and Newcastle-upon-Tyne Rail-
.way Co.(2). Antecedent demand and refusal must
also be made clear. '
The plaintiff gave the following evidence at the
trial :—

I may say frankly -that I told the County Council, I think in the
June session a year ago, that it was not a proper place for me to per-
form the duties of my office, that I could not do it properly living

(1) 13 East 418, at p, 420(n) (2) 21 LJ.Q.B. 284,
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1910 in Sandwich, and it would be useless for them to prdvide any office
1;0?3; here if they intended me to perform, if I was expected to perform, the

2 duties of my office properly. I could not do it here at all; I would not
CorpPoraTION Come; that was the truth of the matter. T told them I would not
OF THE  come here and T would not do it for my own sake, and it would not be
C%Isl‘;;‘? OF proper so far as my office is concerned. My presence in Windsor, so
__X' far as my duties are concerned, is imperative,

Anglin J.

In view of this attitude of the plaintiff, the dis-
cretion of the court will, in my opinion, be properly
exercised in refusing the mandamus for which he asks.
His apparent failure to press this part of his claim
before the Court of Appeal renders this course all the
more proper.

The appeal should, therefore, be dismissed with
costs,

Appeal dismissed with costs.

Solicitors for the appellant: Wigle ¢ Rodd.

Solicitors for the respondent: Clarke, Bartiet &
Bartlet.
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THE GRAND LODGE OF THE
ANCIENT ORDER OF UNITED ]
WORKMEN OF QUEBEC AND APPELLANT;
THE MARITIME PROVINCES J

(DEFENDANT) ........c.ovivnen.

AND

ELIZABETH A. TURNER (PrLamN- |
RESPONDENT.
TIFF) oo vt eeeeeeeeiennenenns J

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Benefit association—Life insurance—By-laws and regulations—Trans-
fers between lodges—Member in good standing—Regularity of
affiliation—Payment of dues and assessments—Evidence—Pre-
sumption—Watver.

Where the constitution of a benefit association provides that mem-
bers shall not be transferred from one lodge to another unless all
dues and assessments have been paid, up to and including those
for the month in which the application for affiliation is made,
the fact that, upon such an application, a member was trans-
ferred from one lodge to another involves the presumption as
against the association that the transfer was regularly made
when the member was in good standing and in accordance with
the regulations.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, affirming the judgment of the
Court of Review, which reversed the judgment of the
Superior Court, District of Montreal, at the trial, and
maintained the plaintiff’s action with costs.

The late J. A. Farlinger was a member of Valley-
field Lodge and, in January, 1894, entered into a con-

*PrESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.
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tract of life assurance with the Order, for the benefit
of his wife, for $2,000, on the assessment plan. In
December, 1905, he applied, in accordance with the
rules of the Order, for a “clearance card” or certificate
which would entitle him to have his membership trans-
ferred to another lodge, known as the Longueuil
Lodge. By the Constitution of the Order mo such
certificate could issue nor could such a transfer be
effected unless the member requesting it was in good
standing and had paid all dues and assessments up to
and including those for the month in which his appli-
cation was made. He received the necessary certifi-
cate from the defendant and, on the 2nd of June, 1906,
applied for affiliation and was transferred to the
Longueuil L.odge. He paid his dues and assessments
to that lodge, from month to month, up to the time of
his death on the 19th of November, 1906. The claim
by his widow, the plaintiff, was resisted by the Order
on the ground that at the time of the transfer, on 2nd
June, 1906, Farlinger had not in fact been a member
in good standing as he was then in arrears for dues
and assessments which should have been paid to or
through the lodge to which he had previously be-
longed; that he was under suspension at the time of
his death, and, consequently, that, by the conditions of
the policy, the Order was relieved of obligation to pay
the amount of the insurance. The plaintiff’s action
was dismissed at the trial in the Superior Court, Dis-
trict of Montreal, but'that judgment was reversed on
an appeal to the Superior Court sitting in review.
The judgment now appealed from affirmed the judg-
ment of the Court of Review.

The issues on the present appeal are stated in the
judgments now reported.
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T. P. Butler K.C. and Aimé Geoffrion K.C. for the
appellant,

Atwater K.C. and J. Wilson Cook for the re-
spondent,.

THE CHIEF JUSTICE.—I am disposed to agree with
the trial judge that the October assessment was not
paid and the deceased was not a member in good
standing at the time of his death. I am confirmed in
this impression by the failure of the respondent to
produce the receipts for July, August, September and
October, and the attempt to make a payment after her
husband’s death. The month for which each of these
payments was made must have appeared on the face
of these receipts. The presumption is that they were
in the possession of the respondent with the policy,
and, if not, their loss has not been accounted for nor
explained satisfactorily. The highly technical nature
of some of the features of the defence, such as the
denial of liability on the contract because made in the
first instance with the Ontario lodge, and the fact that
the deceased is alleged secretly to have joined a lodge
in that province, is calculated to prejudice one against
the meritorious part of it. The evidence as to suspen-
sion in November, 1906, is not as satisfactory as it
should be. On the whole I think the appeal should be
allowed but do not dissent as the two intermediate
courts of appeal have come, on this question of fact,
to a contrary conclusion in which my learned brothers
concur.

GirOUARD J.—I am of opinion that this appeal
gshould be dismissed with costs for the reasons stated
in the court below.

10,
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Davigs J.—I agree that the appeal should be dis-
missed with costs for the reasons stated by my brother
Anglin.

IpINGTON J.—The deceased, Farlinger, having re-
ceived the letter of the 4th July, 1906, telling him he
could “forward the next and future assessments’ to the
financier of Longueuil Lodge, and, in the same letter,
a certificate of his transfer to said lodge which could
only issue on the faith of all pending and past assess-
ments having been paid, must be taken to have made
such payments and to have relied thenceforward upon
that and the direction as to the next assessments, un-
less it is established all this was clearly erroneous.
The dates of his later payments are in accord there-
with.

If we are to assume these dates are respectively
applicable to prior months, then his insurance, at
least twice if not three times, had so elapsed that he
could have been reported as in default, yet that does
not seem to have been done till the 9th of November,
1906.

And, curiously enough, on the 20th of November,
1906, a postal card was addressed to him by the
financier notwithstanding this reported default, re-
minding him his assessment No. 11, i.e., for 1st Novem-
ber, would be due on the 28th, and requesting him to
pay “before that date, in order to avoid suspension,”
when in fact, if report well founded, he was already
under a suspension from which he could only be
relieved by being able to satisfy onerous specified
conditions.

The man died on the 19th of November. There is
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nothing in all this late report and the sequel thereto
directly in law affecting the issues raised.

But, when we are asked to reject the strong case
made Dy the facts above stated and upon which the
‘courts below, other than the Superior Court, have
rested judgment, we must ask ourselves if we can
because, and simply because, the numbers of the
assessments for which the same financier, making his
grotesque mistakes just referred to, gave credits, can
be held to overbear the case made. I think not. I
may suspect that there being so many irregularities
the affiliation of deceased with Longueuil Lodge was
also founded on an irregularity. In fact, that is what
is now in effect, though not admittedly so, claimed to
have taken place. \

We are asked to hear the evidence of the Grand
Recorder to shew that a payment made in June was in
respect of what was due for May, and thus leave a
pending assessment, on the 1st of June, unpaid and
outstanding at the time he was admitted to the
Longueunil Lodge, notwithstanding the express pro-
hibition apparent on the face of his clearance card
against such a thing being done.

In answer to the motion to admit here and now
such evidence, I do not think, even if we have the
power to do so (relative to which I say nothing), it
would be in accordance with the due administration
of justice to exercise such a power.

And, on the case as it stands, I think the appeal
should be dismissed with costs.

Durr J.—At the trial it was assumed, and on that
basis argument before this court proceeded, that the
Longueunil Lodge, in its reception of the deceased, John
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1910 Augustus Farlinger, as a member, was governed by the

~—~—
13;;1;313 provisions of article 188 of the constitution of the
Usrtep  Society., By the provisions of that article he could not
WORKMEN . . :
or Queses become a member without first paying all the “dues
Tomups, DA assessments” for, inter alia, the month in which

Dot 7. his application was made. It was admitted at the
——  trial that his application was made on the 2nd-of
- June; and, the fact of his election is, therefore, primd
facie evidence that the June payments were made on
that date at the latest.  So far (as against the society)
the presumption of regularity in their proceedings

will carry us. '

This primd facie case has not been met; and, as
four subsequent payments were made, it follows that
the last of them must be attributed to the month of
October, and, consequently, that Farlinger was in good
standing at the date of his death.

ANGLIN J.—A{ the opening of this appeal the appel-
lants applied, under section 98 of the “Supreme Court
Act,” to be allowed to supplement the evidence in the
record by a further examination of one Patterson,
Grand Recorder of the Grand Lodge, A.O.U.W. of
Quebec, who had given evidence at the trial. Assum-
ing that section 98 confers power on this court, in a
proper case, to entertain such an application — hav-
ing regard to its history, its collocation and the cases
in which it has been considered, I think it does not —
in the exercise of a sound discretion the present
motion should be refused.

The purposes of the proposed re-examination of
the witness would be to establish that, when he was
received into Longueuil Lodge on the 2nd or 4th of
June, 1906, the deceased, Farlinger, still owed the
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assessment which fell due on the 1st of June. The
materiality of this question was made apparent in
the plaintiff’s factum prepared for the Court of Re-
view. The basis of the judgment of that court was its
holding that Farlinger had paid this assessment be-
fore his admission into Longueuil Lodge. Again in
the Court of King’s Bench, the principal contest was
about this point and the opinion of the judges of that
court, confirming the judgment of the Superior Court
in Review, proceed on the specific finding that IFar-
linger had paid the June assessment before his election
to Longueuil Lodge. Kither in Reéview or in the
Sourt of King’s Bench the appellants might have
asked to be permitted to supplement their proof as
they now desire. Certainly in Review, and, I think,
also in the Court of King’s Bench, their application,
if made, could have been entertained and given effect
to. Articles 1208 and 1248, C.P.Q. No such appli-
cation was made. In these circumstances, if this
court had the discretionary power which the appel-
lants invoke, their application would be entirely too
late. Moreover, the evidence which it is now sought
to introduce might have been given at the trial. No
sufficient excuse is made for the failure to adduce it
then. Tts materiality and importance upon the dis-
tinct issue raised by the fifth paragraph of the plain-
tiff’s declaration should have been apparent. For
these reasons, if clothed with such a discretionary
power as the appellant invokes, the court should re-
fuse to exercise it on this appeal.

The ground on which the appellant resists the
payment of the plaintiff’s claim is that, at the time
of his death, on the 19th November, 1906, Farlinger
was properly under suspension for non-payment of the
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October assessment. He paid assessments to Longu-
euil Lodge on the 3rd July, the 2nd August, the 31st
August, or the 6th September (it is not quite clear on
which date this payment was actually made), and the
5th of October. If he had paid his June assessment
before admission to the lodge his payment on the 3rd
of July was of the assessment for the month of July;
and, in that case, his payment of the 5th of October
was of the October assessment, and he was not in
default and was not legally suspended.

- At bar, this case was treated as within article 188
of the Constitution of the Grand Lodge of Quebec. I
shall presently deal with the matter on the assumption
that this article applies.

Farlinger had been a member of Valleyfield Lodge,
which had been dissolved. His transfer was effected
not upon a card issued from this defunct lodge, but
upon a clearance card issued by the Grand Recorder
under article 213 which expressly provides for such a
case. A perusal of articles 185-189 shews that article
188 is not in terms applicable. It deals only with the
case of a clearance card issued by the local lodge of
which the applicant for election had been a member.
It requires that before electing as a member a person
so transferred the lodge to which he has applied for
admission shall ascertain by inquiry from the local
lodge which granted his clearance card that

all lodge dues and assessments have been paid by the brother holding
the card up to and including the month in which the application is
made.

The constitution contains no corresponding provi-
sion governing the case of the transfer of a member
of a defunct lodge under clearance card issued by the
Grand Recorder. The card issued by that officer to
Farlinger contained these clauses:
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That he must pay all assessments for which he is liable, to the
Grand Recorder of the Grand Lodge of Quebec, A.O.U.W., until he is
elected a member of some subordinate lodge of the order.

That no lodge has any right to accept this card after it has
expired, nor to elect the member holding this eard until officially
notified by the Grand Recorder, signing this card, that all pending
alnd past assessments have been paid.

This latter provision is, I think, at least open to
the construction that, before electing Farlinger as a
member, Longueuil Lodge should have obtained from
the Grand Recorder an official notice that he had paid
all past assessments and the assessment which was
then, i.e.,, at the time of his election, “pending.” If
so, the very fact of his election on the 2nd or 4th of
June, which is conceded, raises a strong presumption
—conclusive in the absence of proof to the contrary—
that the June assessment had been duly paid before
he was admitted to Longueuil Lodge.

But, assuming that, in the absence of any other
corresponding provision in the constitution governing
FFarlinger’s case, article 188 applies and that Longueuil
Lodge, before electing him, was only required to
satisfy itself that he had paid the assessment for the
month “in which his application was made” and all
prior assessments, upon the evidence in the record the
result must be the same.

The Superior Court in Review and the Court of
King’s Bench have both found that Farlinger made
application for admission to Longueuil Lodge on the
2nd of June. The evidence supports this conclusion.
It includes the following letter:

MoNTREAL, June 4th, 1906.
J. A. Farlinger, Esq.,
Morrisburg, Ont.
Dear Sir and Bro.:
In accordance with your letter of 2nd inmst. I have arranged for
your transfer to Longueuil Lodge, No. 21. The Financier of that
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Lodge is A. P. Pigeon, No. 1595 Ontario St., Montreal, to whom you
can forward newt and future assessments, also lodge dues of 40ec.
per month, which includes your capita tax. o

I enclose your receipt, also certificate indorsed as being trans-
ferred to Longueuil Lodge.

Yours fraternally,
A. T. PATTERSON,
Grand Recorder.

On examination, Mr. Patterson said:

Q. Then the statement in paragraph number five of the plain-
tiff’s declaration to theeffect that on the 2nd of June, 1906, the said
Farlinger requested that he be transferred to and made a member of
the Longueuil Lodge, Number 21, which said request was granted,
and said transfer duly and properly made, is correct? A. Yes, as far
as I know.

There is no other evidence in the record bearing
upon the date of Farlinger’s application for admis-
sion to Longueuil Lodge.

For the appellant it is contended that the pro-
visions of the constitution cannot have been complied
with if Farlinger was admitted on the 2nd or 4th of
June on an application made on the 2nd of June.
They, therefore, maintain that it must be assumed that
this application was in fact made in the month of
May. No doubt, in the ordinary course of events,
some days would elapse between the receipt by a lodge
of an application for transfer and the election of the
applicant. But, as pointed out by Mr. Justice Arch-
ambault, there is nothing in the requirements of the
constitution which would prevent an election within a
few hours of the receipt of the application, where the
Grand Recorder’s certificate that all assessments due,
including that of the current month, have been paid
by the applicant, is immediately available. In the
present instance, Farlinger appears to have made his
application through the Grand Recorder himself, who
happened to be also a member of Loﬁgueuil Lodge.
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This would, no doubt, facilitate the taking of the
requisite steps preliminary to a regular and valid
election. 'We have no evidence of the actual proce-
dure followed by Longueuil Lodge. The appellant
had that evidence in its own hands and should have
furnished it if it would have shewn an application
by Farlinger earlier than in June. Since it is quite
possible that making applicafion on the 2nd of June
Ifarlinger could have been duly elected on that day or
on the 3rd or 4th of June without violation or disre-
gard of any provision of the constitution, there is no
ground for the conclusion, urged by the appellant, that
his application must have been made in the month of

May, notwithstanding the indication of Mr. Patter-

son’s letter and his oral testimony above quoted that
it was made in June,

Not only is it impossible on the evidence before us
to say that the Superior Court in Review and the
Court of King’s Bench were clearly wrong in holding
that the application of Farlinger was made on the 2nd
of June—as we must be prepared to do if we would
reverse them : Demers v. Montreal Steam Laundry Co.
(1) ; on the contrary, from that evidence, in my opin-
ion, no other conclusion can legitimately be drawn.

If article 188 of the constitution was applicable
either by analogy, or by reason of some pfactice of the
order, under the maxim omnia presumuntur rite esse
acta, it must be assumed that before electing Farlinger
Longueuil Lodge ascertained that all dues and assess-
ments had been paid by him up to and including the
month in which his application was made. In the
absence of convincing proof to the contrary (the re-
cord contains none at all) this suffices to establish

(1) 27 Can. S.CR. 537.
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that Farlinger had paid his June assessment before he
became a member of Longueuil Lodge. If that be the
case, his subsequent payments were applicable to the
months in which they were respectively made—treat-
ing that of the 81st August or the 6th of September as
haviflg been made in September. It follows that he
duly paid his October assessment and that, at the time
of his death, he was not in default and not under sus-
pension, but was a member of the order in good
standing. )
The appeal fails and must be dismissed.

Appeal dismissed with costs.

Solicitor for the appellant: 7. P, Butler.
Solicitors for the respondent: Cook & Magee.
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ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Evidence—Burden of proof—S8ale of bank stock—Allotment to share-
holders—Shares refused or relinquished—Sale to public—Auth-
ority—R.8.C. [1906] ¢. 29, 5. 34.

M. was sued by a bank on a promissory note alleged o have been
given in payment for a portion of an issue of increased stock.
He pleaded want of consideration and non-receipt of the stock.
On the trial evidence was given of a resolution by the bank
directors authorizing the allotment of the new issue to the then
shareholders of whom M. was not one, and counsel for the bank
admitted that there was no resolution alloting it to anybody
else. A verdict in favour of the bank was set aside by the
Court of Appeal.

Held, Idington and Duff JJ. dissenting, that the onus was on M. to
prove that the stock was issued to the public without authority
and such onus was not satisfied.

Held, per Idington and Duff JJ., that such onus was originally on M.
but the evidence produced, and the said admission of counsel

- had shifted it to the bank, which did not furnish the requisite
proof.

APPEAL from a decision of the Court of Appeal for
Ontario reversing the judgment of a Divisional Court
by which the verdict for the plaintiff at the trial was
maintained.

The facts will be found in the opinions of the
judges on this appeal.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davis,
Tdington and Duff JJ.
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Moivivge,  THE CHIEF JUSTICE and GIROUARD J. agreed in the

—  opinion stated by Davies J.

Davies J—This was an action brought upon a
promissory note given by the defendant to the bank
for $1,380 payable on demand.

The defendant pleaded amongst other defences
‘want of consideration and that if any such note was
given by him
it was given conditionally for stock in the bank which he had never
received, and that he was not to pay the said note.

The defence that he was not to pay the note arose
out of a conversation, at the time of the giving of the
note, between defendant and one Karn, a local mana-
ger of the bank, who had induced defendant to pur-
chase the stock for which the note was given. Some
general statements were made by Karn to McIntyre
at the time he signed the note to the effect that he
never would be called upon to pay it, but the bank
was no party to any such promise directly or indi-
rectly, and knew nothing of it.

As a matter of fact, it appears that Karn and Mc-
Intyre agreed to go into the purchase of this stock
as a speculation, and Karn, who was urging MecIntyre
to go into it, gave the assurance, which is not unusual
in such cases, that if he gave the note he would never
be called upon to pay. DBoth parties expected the
stock to rise in price, in which case they intended to
sell and take the profits. I only mention this de-
fence and these facts because the impression made
upon my mind from the reading of the evidence was
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that they constituted in McIntyre’s mind the real and
only defence he had.

The defence relied upon in this appeal was that the
necessary evidence to shew a right in the bank to sell
these shares was wanting, and that under the circum-
stances the onus of such proof lay upon the bank.

I am of the opinion, concurring with the trial
judge, the Divisional Court and Mr. Justice Meredith
of the Court of Appeal, that the onus of such proof

lay entirely upon McIntyre and that nothing trans-

pired to change that onus. .

It seems clear to me that these shares sold to Me-
Intyre formed .part of certain shares which had been
allotted by the bank to its shareholders and not taken
up by them. They were then held by the bank and
might be at any time
offered for subseription to the public in suech manner and on such

terms as the directors prescribed.

Sub-sec. 2 of sec. 34 of “Bank Act.”

I think it a fair inference from the correspondence
and documents put in evidence that Karn had, acting
on behalf of certain applicants in London for such
shares, amongst them the defendant for ten shares,
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applied to the bank for them. The application itself is

not forthcoming, but on the 19th April, 1906, Mr.
Snyder, the inspector of the bank, wrote to Karn, the
local manager at TLondon, saying:
We are in receipt of yours of the 13th and have drawn on you to-day
for $9,300 in payment of 67 shares at $140, distributed as follows.
Then follow nine names with the number of shares
stated for each name, amongst them D. MclIntyre, de-
fendant, ten shares. ‘
The evidence leaves no doubt upon my mind what-

ever that McIntyre had agreed with Karn to pur- -
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chase these ten shares; that Karn had, acting as his
agent, applied to the bank for them at the rate of $140;
that the application had been granted, the certificates
for the shares forwarded, and that McIntyre had, after
such certificate had been received, signed a note of hand
for the amount of the purchase price of the stock which
was afterwards renewed by the demand note for
$1,380 sued on. A statement of MclIntyre’s current
account with the bank from May, 1906, to September,
1908, was put in evidence by MecIntyre and made part
of his case. ~It shewed amongst other things that on
1st June, 1906, McIntyre was charged with $1,400
presumably, from his admission that he had no other
dealings with the bank to which this debit could be
attributed, the price of this stock, ten shares at $140,
and that on July 14th, he was credited with $1,365.30
under the head of discount which it was shewn was
the discount of the $1,380 note sued on. Melntyre
had, on June 30th, $1,365.30 standing to his debit, he
having been previously charged with the $1,400, and
this discount exactly squared the account to that date.
I mention these details and use the word “pre-
sumably” because it was impossible to get any clear
definite answer to any material question from Karn
adverse to McIntyre’s interest. In almost every case
whére he was asked questions as to facts which it
seemed he should, as former local manager, have re-
membered, he fell back upon the time-honoured
answer, “I don’t remember.” It is needless to say that
he has long since ceased to be an official of the bank
and that he admitted being a friend of McIntyre’s.
Notwithstanding the sad loss of memory alike by
Karn as by MclIntyre, there is sufficient evidence of
record in the books and correspondence to prove the
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material facts relating to the actual purchase of these
shares.

Subsequently to giving his note for the shares, the
bank from time to time forwarded to the London
agency cheques for the quarterly dividends declared
on its stock. Melntyre received his dividend chegues,
payable to his order, indorsed them, paid some into
the agency of the bank in London where they were
placed to his credit, and cashed others elsewhere, using
the moneys for his own purposes. No less than five of
these quarterly dividends were so received and dis-
posed of by McIntyre. In the end, closing up this bank
account of his which he himself put in evidence, he on
September 28th, 1908, withdrew by cheque the small
balance of $20.30 then standing to his credit.

His own evidence and admissions, coupled with the
evidence reluctantly given by Karn, together with the
bank books, convince me beyond any doubt that Mec-
Intyre did agree to purchase these ten shares for 140;
that Karn as his agent applied to the head office of the
bank to purchase them; that McIntyre knew of the
receipt at the London agency of his scrip or certificate
for such shares, that he gave his note in payment of
the cost of the shares and for five successive quarters
subsequently received his dividend cheques for the
dividends payable in respect of the shares.

I think the facts as proved and admitted on all
these points quite inconsistent with the assumed ignor-
ance of McIntyre respecting them, and that the real
facts are that he bought the shares with full know-
ledge, hoping for a rise in their price and depending
upon his friend Karn’s assurance that he never would
be called upon to pay his note.

There remains only the legal question as to which

11
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party the onus rested upon of proving that the bank
did not hold any stock available for sale to McIntyre.

On this question I think the onus rested upon the
defendant as the maker of the promissory note sued on
given for the stock, and that he has not discharged it.
He has not called any of the bank directors or given
any evidence to shew that the shares purchased by him

. were not shares which were available for subsecription

by the public. The onus lay upon him of shewing that
there were no such shares and that the directors had
not prescribed the manner and terms on which they
should be offered to the public. The certificate of the
issue of the stock to the plaintiff, the evidence of
Snyder, the inspector, the correspondence between the
head office and the branch at London, all combine to
shew that there was such available stock. If he wished
to rely upon the absence of authority on the part of
the directors for its sale to the public, surely the duty
lay upon him of giving some evidence on the point.

Then it is contended that the admission of the
counsel for the bank at the trial that there was no
resolution in the books specifically allotting these ten
shares to MeIntyre and that the allotment resolution
was confined to shareholders, changed the onus of
proof to the shoulders of the bank.

I do not agree to any such proposition. Sub-sec-
tion 2 of section 34 of the “Bank Act” provides that
any of such allotted stock not taken up by the shareholders to whom
the allotment has been made within six months from time when
notice of allotment was mailed to his address or which he declines
to accept, may be offered: for subscription to the public in such
manner and on such terms as the directors presecribe.

It was not necessary under this section, in offering
stoeck to the publie, to go through the‘formal methods

‘provided for in the Act for allotting new stock which
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the bank may issue pro ratd amongst the shareholders.
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sold to the public. Once that was done and communi-
cated to the proper officer of the bank a legal sale
could be made.

No “allotment,” in the sense in which the Act uses
the term, was necessary to be made to the public pur-
chasers of such stock and when the counsel used the
language he did admitting there was no resolution
allotting the ten shares to McIntyre, he did not admit
that there had not been a bond fide sale of such shares
made by the bank on the terms prescribed by the direc-
tors, and was evidently not so understood by the trial
judge. .
Everything was done by the bank in its books, its
stock ledger, its certificate of the issue of the stock, its
enclosure of the same to the purchaser, its continuous
payment of dividends to the purchasers, to shew that
there had been a bond fide sale of ten shares of stock to
him. _ ,

If McIntyre wished to shew that the directors had
not given the necessary authority for such sale, the
onus lay upon him of shewing it, and in my opinion
that onus he has not discharged.

IpiNeTON J. (dissenting).—The only consideration
pretended to have been given for the note sued on was
the sale of ten shares of stock in the appellant bank.

« There had been a written application made by re-
spondent for that number of shares on terms rejected
by appellant and thereby everything relative to that

114,
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proposal is, so far as the present issue is concerned,
eliminated.

When we find that application had been so altered
in the bank as to substitute in pencil the price now
claimed for that entered originally and other evident
irregularities existing relative to the dealings now in
question we may suspect much as to the conduct and
purposes of all concerned therein, but in the view I
take all that may be put aside.

It is admitted that all the stock the appellant had
to dispose of was, at a meeting of the directors on the
31st March, 1906, allotted to the shareholders of
record on the books of the bank and to others in such a
way that we have to consider all the provisions of sec-
tion 34, but especially here sub-section 2 of section 34
of the “Bank Act,” to see how a sale of stock could
become effectual to respondent who was not a share-
holder. That sub-section is as follows:

2. Any of such allotted stock which is not taken up by the share-
holder to whom the allotment has been made, within six months from
the time when notice of the allotment was mailed to his address, or

which he declines to accept, may be offered for subsecription to the
public, in such manner and on such terms as the directors prescribe.

In the minutes of the directors’ meetings we have a
number of resolutions passed on the said date. But
we have nothing passed by the directors then or at any
time dealing with the question of stock not taken up
by the shareholders to whom allotted, unless in what
1 will hereafter refer to.

We are told, and it is not contradicted, that the
minute book was in court at the trial and resolutions
extracted therefrom which I will hereafter refer to.

During respondent’s examination as a witness the

following admission was made:

Q. Did you ever get any notice that there was any stock allotted
to you? A. No.



VOL. XLIV.] SUPREME COURT OF CANADA.

Mr. McEvoy:—I ask you now, Mr. McKillop, under the notice to
produce, to let me have the resolution of the directors allotting this
stock to Mr. McIntyre, if you have it; I asked you to produce it on
the examination for discovery?

Mr. MecKillop:—There is a general resolution allotting it to the
shareholders in proportion.

His Lordship:—That you produce?

Mr. McKillop:—Yes, my Lord.

His Lordship:—It is admitted that there is no resolution allotting
it to McIntyre?

Mr. McKillop:—Yes, my Lord.

Mr. McEvoy:—It is admitted there was no resolution allotting
it to anybody but sharekolders; that is the admission, Mr. McKillop ?

Mr. McKillop:—VYes.

To Mr. McEvoy:—Q. You had nothing to do with that Soverelgn
Bank stock before this? A. No, I had not.

Mr. McEvoy:—I ask you now to produce, under the notice to
produce served, the acceptance book, shewing where Mr. McIntyre
signed to accept those ten shares of Sovereign Bank stock; let me
see the book, please, in which he signed?

Mr. McKillop:—We cannot find either the power of attorney to
accept, or the book.

Counsel for appellant must be taken to have been
as usual quite candid with the court. I at least am
quite sure he was. His statements tmply not only that
there was no record of any allotment of stocks to re-
spondent, either in the narrowest sense or in the wide
sense in which the learned trial judge, the Divisional
Court and the Court of Appeal each refer to the pos-
sible transaction upon which to found the alleged
consideration for the note in question.

It seems to me, therefore, quite clear that there
never was anything done by the directors that would
or could have supported a binding sale of the stock in
question to the respondent.

It is as plainly enacted as words can make it, in
the sub-section .quoted, that any such sales as could
have taken place of shares failing to be taken up by
any of those to whom allotted could only have been
made

in such manner and on such ferms as the directors prescribe.
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Not only is there the admission of counsel for ap-
pellants as to the non-existence of any such record of
allotment, in the sense used by all concerned, but there
appears on the stock register produced this entry of
particulars relative to this very stock: “New stock
allotted March 31, 1906.”

Respondent’s title was thus made to appear on the

- stock register as that of an allotment on that date.

This is not merely descriptive, for it is as it were the
root of his title.

But besides this we have the allotment made by a
resolution that fixed the prices to be paid at $130 for
each share and the time given to pay the premium of
thirty per cent. up to the tenth of April.

And the letter of the 19th of April purporting to
enclose certificates of stock of that date (of which
that said to cover respondent’s ten shares was one)
refers to one of the 13th of April, as what is being
answered. .

The directors must, on the hypothesis of a valid
foundation for this stock certificate, have prescribed
sometime between the 31st of March and the date of
the certificate “the manner and terms” upon which it
was to issue,

And we are asked to presume not only that it was
so done, but the improbable thing that it was done
(if it could legally so be done, which I much doubt)
before the tenth of April when the option to others
had expired.

And we are asked further to presume either that
the bank directors transacted such important business
without putting it in the minute book, or that such a
record which must have been on the minute book
(close after that extracted and put in this case)
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escaped the attention of all those engaged in the trial
of this case. In other words, we are asked to presume
that the very thing needed in law to maintain a con-
tention, struggled for in many curious ways by appel-
lants’ counsel, was not resorted to though there at
his hand.

For it is to be observed respondent’s case was not
left severely alone at the close thereof, when in its
weakest state, as it might well have been, but appel-
lants strove to shew its officers had done everything
needed in law, .

Nor does the story end here. The resolutions of
the 31st March recite that the capital stock of two
‘million dollars had been increased to four million
dollars, that 16,250 shares had been issued and al-
lotted, leaving 23,750 shares for allotment, of which
8,125 shares were then allotted to shareholders.

And that business having been, in order to comply
with the law, disposed of, it was resolved that the re-
maining 15,625 shares of the unissued shares should
be allotted to the shareholders
at the rate of one hundred and thirty ($130) per share, and further
that any of said shares so allotted, which have been or shall hereafter
be relinquished or refused by the shareholders entitled thereto, shall
be issued and allotted to the Dresden Bank of Berlin, Germany, or
its nominees, at the said price of one hundred and thirty ($130)
dollars per share
payable as specified.

What does all this mean? This last clause seems
to be a specific dealing with the shares relinquished
and may be taken as an express prescribing within
sub-section 2 above quoted.

I am not concerned with the regularity or legality
of the mode adopted for disposing of the business, or
conclusively holding that the relinquished shares
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lastly dealt with related to all the allotments of that
date. ‘

I am merely concerned with the creation thereby of
a state of facts that rendered it unnecessary for re-
spondent or his counsel to look further for evidence
shifting the onus resting on his client.

It seems to me in the highest degree improbable in
face 'of such a course of conduct and policy of the
directors in relation to the business in hand, that it
could all be reversed and another course of conduct
and policy in accordance with the statute, have been
so taken as to render the issue of share certificates on
the 19th of April, to any but shareholders, legal.

The presumed celerity of action and reaction in-
volved therein is too great even for stock gamblers,
much less staid bank directors, as these must be pre-
sumed in absence of evidence to the contrary to have
been. '

It is, in face of this, rather absurd to rely on a
bit of evidence given by the inspector of appellants as
to shares having been relinquished at some time not
specified, but possibly and probably months or so
later than the 19th of April. It is absolutely incon-
ceivable (if the statement was intended to refer to a
date anterior to the 19th of April) that it was not so
put and demonstrated. 1t is idle to say the demon-
stration did not rest on him, for it was what he was
in fact attempting to do.

The conclusion I reach is not only that there is
left no ground for such presumption as the learned
trial judge proceeded upon, but that in fact no such
foundation as the law requires ever existed for trans-
ferring to respondent any title to the shares alleged
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to have been sold, and hence the whole ground for the
alleged consideration for the note in question fails.

One cannot have much sympathy with the respond-
ent, but it is of the highest importance that bank
directors should discharge their duty according to law
and in a satisfactory manner.

So far as I can see there never was legal founda-
‘ion for the certificate issued in respondent’s name,
»nd there was an issuing of certificates of stock at one
hundred and forty dollars ($140), concurrently with
a pending proposition to another party to take all such
at one hundred and thirty ($130). )

Of course this concurrent disparity or inequality
did not necessarily exist if we assume everything in
the business involved was all despatched within three
days, ¢.e., between the 10th and the 13th of April. We
must proceed upon the ordinary and not the miraculous
when driven to draw inferences or rely on presump-
tions.

The appeal should be dismissed with costs.

Durr J. (dissenting).—I think this appeal should
be dismissed. The onus is of course upon the re-
spondent to establish the defence of want or failure of
consideration. On this the countroversy at once nar-
rows itself to the point whether the professed allot-
ment of shares evidenced by the entries of the 19th
April in the stock register and the certificate of the
same date was the act of the bank or merely that of
some person acting without authority.

To summarize briefly in chronological order the
admitted facts. There was an application by Mec-
Intyre for shares at $130 in January. In March the
capital stock of the bank was increased to $4,000,000.
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On the 31st of that month there was an allotment to
the shareholders of the whole of the unissued shares
under section 34 of the “Bank Act.” On the 19th of
April MclIntyre’s name was entered on the share regis-
ter as the holder of ten shares; and a certificate was
issued of the same date declaring him to be the holder
of that number of fully paid-up shares, which, with
others, was forwarded to Karn, the bank’s agent at
London, on the same day. Karn then debited the
London branch in account with the head office with
$1,400 as the price of these shares at $140 a share,
and on the 1st of June this sum was charged against
MecIntyre in the books of the bank. On the 14th of
July or thereabouts McIntyre gave his note for $1,400;
and, as I think the evidence sufficiently shews, he both
understood and intended it to be for the price of these
shares.

The application of January was admittedly not
acted on. The view of the facts put forward by the
bank is that the letter of the 19th of April for-
warding the share certificate to London was in
response to an application made by Karn on be-
half and with the authority of Melntyre for ten
shares at $140; that this application was accepted .
and that MclIntyre had notice of the acceptance and
of the entry and certificate in his favour at, the time
he gave his note on the 14th of July. That, as I
understand, was the case primarily made by Mr.
Macdonell, with, however, the alternative, that in any
event McIntyre had notice at the time of giving his
note that these shares had been allotted to him and
stood in his name and that the note was given for the
purchase price of them. In either view if the officers
of the bank acted without authority in accepting Mec-
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Intyre’s offer on the one hand, or in appropriating
shares to him by entry in the share ledger and by issue
of the certificate, McIntyre’s note was given without
consideration and the appeal must fail. Upon this
issue of authority or want of authority I agree with
the majority of the Court of Appeal in thinking that,
though the onus was originally on McIntyre the evi-
dence and the facts admitted at the trial was suffi-
cient to shift the burden of evidence to the shoulders
of the bank and that burden has not been sustained.

The nominal capital of the bank was originally
$2,000,000 divided into shares of $100. Before the
31st of March, 1906, 16,250 of these shares had been
allotted to shareholders and on that day resolutions
were passed by the directors under ‘the authority of
section 34 of the “Bank Act” allotting the residue
(23,750 shares) of the bank’s capital to the existing
shareholders at $130 per share. McIntyre was not a
shareholder and consequently could not participate in
the benefit of this general allotment. 'Section 34,
however, sub-section 2, contains a provision authoriz-
ing the directors to offer for public subscription any
shares offered to shareholders under the authority of
the section which may be refused or not accepted;
and it is under the authority of this provision that
the sale to McIntyre is said to have taken place.

It is said, and it may be conceded, that on the 19th
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of April, when McIntyre’s name was entered in the '

share register as a holder of shares, there were some
shares available for disposal under this provision.
The directors, and the directors alone, however, had
authority to offer these shares to the public. They
and they alone had authority to fix the “terms” and
the “manner” of subscription. In the absence of
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measures taken by them prescribing the manner and
terms of such disposal any attempt to sell them must
be a mere nullity—however regular in form and
though evidenced by never so many certificates and
entries in the stock registrar and payments of divi-
dends; for the authority conferred upon the directors
by section 34, sub-section 2, is one of that class of
powers the exercise of which cannot be delegated.
Howard’s Case(1); Cartmell’s Case(2); Re Paken-
ham Pork Packing Co.(3). The evidence bearing
upon the point was, of course, entirely in the hands of
the bank; and in view of the following passage ex-
tracted from the record I do not think it is open to the
bank to contend that the authority of the directors
had ever been given:

Mr. McEvoy:—I ask you now, Mr. McKillop, under the notice to
produce, to let me have the resolution of the directors allotting this
stock to Mr. McIntyre, if you have it; I asked you to produce it on
the examination for discovery?

Mr. McKillop:—There is a general resolution allotting it to the
shareholders in proportion.

His Lordship:—That you produce?

Mr. McKillop:—Yes, my Lord.

His Lordship:—1It is admitted that there is no resolution allotting
it to MeIntyre?

Mr. MeKillop:—Yes, my Lord.

Mr. McEvoy:—It is admitted there was no resolution allotting
it to anybody but shareholders; that is the admission, Mr. McKillop ?

Mr. McKillop:—TVYes.

To Mr. McEvoy:—Q. You had nothing to do with that Sovereign

" Bank stock before this? A. No, I had not.

Mr. Macdonell in his ingenjous argument found it
necessary to minimize the effect of this conversation,
and his suggestion was that the whole sense of the
passage is limited to this—that the shares received by
McIntyre were part of the totality of shares allotted

(1) 1 Ch. App. 561. ’ (2) 9 Ch. App. 691.
(3) 12 Ont. L.R. 100.
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to the shareholders by the resolutions of the 31st of
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March. In support of this view he mainly relies upon Soveeren

the suggestion that the words “allot” and “allotment”
when applied to the disposal of its share capital by a
bank subject to the “Bank Act” are words of technical
import which signify the operation of appropriating
or offering shares to shareholders under the first part
of section 34. These terms, it is argued, are meaning-
less as applied to the disposal of shares refused or
not accepted by existing shareholders after such an
appropriation or offer to them under section 34, and
consequently could have no application to a trans-
action between the bank and McIntyre touching the
acquisition by him of any shares returned or not
accepted by shareholders to whom they had been
allotted by the resolutions of the 31st of March.

There is here, I think, some error as to the com-
mon meaning of the terms in question as well as
the sense in wvhich they are employed in the “Bank
Act”” The terms ‘“allot” and “allotment” are not
technical terms. “An allotment of shares,” says Stir-
ling L.J. (then Stirling J.) in Spitzel v. The Chinese
Corporation (1),

Broadly speaking, is an appropriation by the directors or the manag-
ing body of the company of shares to a particular person. The legal
effect of the appropriation depends on circumstances. Thus it may
be an offer of shares to the allottee, or it may be an acceptance of an
application for shares by the allottee; but of itself an allotment does
not necessarily create the status of membership. The allotment
may be, and probably generally is, such as to give a title to the
shares the moment the allottee communicates his acceptance of it to
the company whose directors make the allotmment, but it seems to me
that the allotment may be subject to a condition—as, for example,
that the allottee should not only indicate acceptance, but perform

some other act, such as payment of a sum of money. In other
words, I think that a company may offer specified shares to A.B. on

(1) 80 L.T. 347, at p. 351, in 1899.
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1910 the terms that the title of A.B. should not arise until he had paid a .
— sum of money to the company, and, this being so, a contract may

S]‘;‘gRKEIOGFN provide, as I think, that the allotment shall be subject to conditions.

CA?DA It is in the sense indicated by the first sentence of
MCINTYRE. g passage that the term “allot” is used in the Do-
DuffJ. minion “Companies Act,” R.S.C. (1906)‘ ch. 79, sec.
" 46, in articles 5974, sub-sec. 1, and 5976, R.8.Q.(1),
and in the same sense it was used in section 26 of the
Ontario “Companies Act,” p. 10, R.8.0., 1897 , ch. 191
(since repealed) ; that is also the meaning attached to
the term when used in reference to the disposal of the
shares of provincial companies governed by statutes

modelled upon the English “Companies Act, 1862.”
It does not appear to be open to doubt that this is
the signification of the term in section 34 of the “Bank
Act.” That section directs that when it is proposed

to dispose of any of the

original unsubseribed capital stock or of the increased stock of the
bank

the shares shall first be offered to the shareholders.
The existing shareholders are to have a pre-emption;
the first step in the operation is to “allot” or appro-
priate the shares to the shareholders, but it is plain
that this is only a conditional appropriation and that
no title passes until the offer has been accepted. The
operation in other words is precisely the second of the
two kinds to which Stirling L.J. refers. It does not,
of course, follow that the term “allot” is not equally
to be applied to the act of the proper authority in
accepting an application or in appropriating shares in
response to a subscription. Parliament has applied
the word to a transaction to which according to well
understood usage among those conversant with the

(1) See Common V. Matthews, Q.R. 8 Q.B. 138, at p. 141.
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management of incorporated companies, it is properly
applicable; but I should think it very far-fetched
to infer from the language of this section that there
is anything unusual in employing the term — in speak-
ing of bank shares — according to the whole of its
commonly understood purport.

Indeed, the record in this action affords us conclu-
sive evidence that those responsible for the manage-
ment of the bank in question understood the term to be
applicable to the appropriation of shares to a pur-
chaser or subscriber under the second sub-section.
The second of the resolutions of the 31st of March ex-
pressly authorizes the disposition of shares under the
second sub-section—shares that is to say which should
be “refused” or “not accepted” by shareholders to
whom they were allotted by that resolution—in this
phraseology :
and further that any of said shares so allotied which have been or
shall hereafter be relinquished or refused by the shareholders entitled
thereto, shall be issued and allotted to the Dresden Bank of Berlin,

Germany, or its nominees, at the said price of one hundred and
thirty ($130) dollars per share, payable as follows.

There can be no question in face of this resolution
that the advisers of this bank did not use the word
“allot” in the restricted sense it is now proposed to
place upon it. Indeed, it is obvious from this docu-
ment that in their view the apt word for describing
the operation of appropriating surrendered shares
under that sub-seetion was that very word.

Such then being the sense of this term in its
ordinary signification and according to the usage of
this bank what meaning is to be attributed in the pas-
sage from the record quoted above ? In what sense
. was it used by counsel for McIntyre ? In what sense
was it understood by counsel for the bank? There
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can, of course, be no question that when counsel asked
for the resolution allotting shares to McIntyre he had
not in mind the resolution of the 31st of March which
affected only existing shareholders of whom MecIntyre
to everybody’s knowledge was not one; there can be
as little doubt that counsel for the bank could not
have so understood him; but the point is put beyond
question by the last question and answer in which
it is agreed that there is no resolution allotting shares
to anybody but shareholders. We may put aside as
pure subtlety the distinction between an allotment spe-
cifically made by the directors and one made under the
authority of a general resolution passed by the Board;
no such distinction was in anybody’s mind. There
was then no resolution giving authority for the entry
of McIntyre’s name in the register or the issue of the
certificate of shares; none authorizing the acceptance
of Karw’s application on behalf of McIntyre if we pro-
ceed on the assumption that there was such an appli-
cation. Mr. Justice Maclaren says, and with him the
Chief Justice of Ontario agreed, that

it was admitted at the trial that the only resolutions of the directors

regarding the stock now in question were the two resolutions of the
31st March.

This, I think, is palpably involved unless we are to
reduce the whole of this episode to mere fatuous
trifling.

The bank’s case appears also to have been put
upon the ground that having accepted dividends Me-
Intyre is estopped from disputing his status as a
shareholder.

Estoppel, where there is no record and no deed,
which is the case here, is a rule of evidence by which
a person whose words or conduct have misled another
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into acting to his prejudice upon the assumption of
the existence of a non-existing state of facts is pre-
vented in a court of justice from disputing the actu-
ality of that state of facts. What conduct of Mc-
Intyre misled the bank ? The bank knew the facts.
McIntyre did not know them. MecIntyre acted upon
the representation that he was a shareholder and on
that basis of fact accepted the dividends. I can only
say that the contention is one which I do not under-
stand.

Then.it is said that the bank could not dispute the
status of McIntyre as a shareholder and consequently
McIntyre must also be bound. I am not satisfied in
view of section 34 that the bank could not set up the
absence of authority from the directors. But conced-
ing it could not, that could only be upon the ground
that the bank had estopped itself from denying auth-
ority in fact. As the discretion of the directors under
section 34(2) could not be delegated, the act of any
officer assuming to perform the function of the direc-
tors would be incapable of ratification ; Gibson v. Bar-
ton (1) ; and there is indeed no suggestion of ratifica-
tion in fact by any proved act of the board. Since
estoppel is the only ground upon which the bank could
be held notwithstanding want of authority in fact, one
does not see how that can help the bank against McIn-
tyre. The effect of the estoppel is simply to preclude
the bank from proving the facts. That cannot prevent
MecIntyre from proving the facts. There is, of course,
the widest possible distinction between a void contract
or a nominal contract which for want of assent on
one side is no contract, but the validity of which one
of the parties is estopped from disputing and a contract

(1) L.R. 10 Q.B. 329, at p. 337.
12
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1910 which is'voidable in the sense of being rescindable but

b ol 3 . - .
Soverzrex valid until rescinded. Such transactions as those last
BANK oF . . Y
Oanapa Inentioned may cease to be impeachable by a change of
v. s ) .
Molwryge, Circumstances alone. -Change of cmcumstai_lces al{one )
ey not involving a true consent could not produce a con-
——  tract out of that which never was a contract because

of want of consent by one of the nominal parties.
Appeal allowed with costs.

Solicitors for the appellant: McKillop & Murphy.
Solicitor for the respondent: J. M. McEvoy.
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LESTER W. DAVID (DEFENDANT)....APPELLANT;
AND

EDWARD F. SWIFT AND OTHERS

ENTS.
(PLAINTIFFS) + 2 oo e veeneneennnn, } RESPONDI

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA.

Construction of contract — Condition precedent — Arbitration and
award—Right of action.

A contract for the sale of timber limits contained a guarantee by the
vendor that the quantity of timber thereon at the time of the
sale would prove equal to that shewn in a statement annexed and
a covenant that he would re-pay to the purchasers the amount
of any shortage found in proportion to the price at which the
sale was made. In another clause, provision for arbitration was
made in case of dispute as to the amount of any such shortage
but it did not in express terms deprive the purchaser of the
right to recover any claim for shortage until after an award
had been obtained.

Held, affirming the judgment appealed from (15 B.C. Rep. 70), Iding-

ton J. dissenting, that an award by arbitrators had not been.

made a condition precedent to recovery for the amount of any
deficiency in the quantity of timber guaranteed to be upon the
limits.

APPEAL from the judgment of the Court of Appeal
for British Columbia(l), reversing the decision of
Mr. Justice Morrison, at the trial, and directing a new
trial to be had between the parties.

The action was to recover $250,000 for deficiency
in the amount of timber on certain lands under a

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

(1) 15 B.C. Rep. 70.
1234
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guarantee contained in a written agreement between
the parties for the sale by the defendant (appellant)
to the plaintiffs (respondents), of timber limits, in
British Columbia, wherein the defendant guaranteed
that the quantity of timber thereon, as shewn by a
statement annexed to the agreement, was true and
accurate, it being made a condition of the contract
that the timber should “at least run in quantity to the
number of feet shewn in the attached statement.”
In the clause of the contract, which immediately fol-
lowed the clause containing the guarantee, it was
provided :—

“Fourth. Second parties (plaintiffs) are to have
until September 1st, 1907, to cruise and verify the
figures on the attached statement of April 80th, 1907,
regarding the quantity of timber on said various
tracts, and in event of all of the tracts, from a cruis-
ing or other verification, failing to reach the quantity
represented in the attached statement, first party
(defendant) is to repay second party in just propor-
tion that the amount of shortage bears to the value of
the total number of feet of timber estimated to be on
said tracts as appears in said attached statement bear-
ing date of April 30th, 1907.

“It is further agreed that in event second party
fail to find the quantity of timber on said tracts repre-
sented by the statement of April 30th, 1907, attached
hereto, and said first party fails to agree on a basis of
gettlement concerning such shortage, then and in that
event an arbitration committee composed of three men,
one named by each of the respective parties hereto,
and the two thus named agreeing on and naming a
third, which arbitration committee will and shall have
full power to settle the matter regarding shortage,
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and whose action and decision in the matter shall be
final.

“In event the two parties so named as the arbitra-
tion members fail for any reason to agree on or name
a third party within thirty days after their appoint-
ment on the committee, then and in that event the
judge of the District Court of New Westminster, Dis-
trict of British Columbia, shall name the third party,
and decision by any two of said committee above re-
ferred to shall be considered and treated as the deeci-
sion of the whole and accepted as final.”

The plaintiffs claimed that the timber set out in
the schedule to the agreement did not reach the quan-
tity represented therein and claimed a refund in re-
spect thereof. The defendan'f contended that the plain-
tiffs could claim no shortage until the matter went to
arbitration and an award had been made according to
the terms provided in the paragraph of said agree-
ment above quoted.

At the trial Mr. Justice Morrison considered that
the settlement of the shortage by arbitration was a
condition precedent and dismissed the action. On
appeal by the defendant the Court of Appeal for
British Columbia ordered a new trial, with costs in
the Court of Appeal and all costs thrown away by the
abortive trial in the court below. From this judgment
the defendant appealed to the Supreme Court of
Canada.

Laﬂéur K.C. for the appellant.
Nesbitt K.C. for the respondents.

Tae CHIEF JUSTICE.—I would dismiss this appeal
for the reasons given in the court below.
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Davies J.—The question raised in the appeal is
whether on a true construction of the contract made
between the parties and sued upon in this action
there arose a legal obligation on the defendant’s part
to pay plaintiffs certain monies, or whether the obli-
gation or liability to pay was dependent upon an
award first having been made in plaintiffs’ favour
under a clause in the agreement providing for a refer-
ence to arbitration. ' '

I agree generally in the reasoning and in the con-

_ clusions of the Court of Appeal for British Columbia,

as expressed by Mr. Justice Galliher.

The question resolves itself into a finding of the
intention of the parties as expressed in their agree-
ment, ‘ '

Is the true meaning of the agreement such that no
liability or obligation to pay arose on the part of the
defendant unless and until an arbitration had been
held and an award made in plaintiffs’ favour. In
other words, was the finding of such an award a con-
dition precedent.

It is unnecessary to refer to authorities from Scott
v. Avery(1), down to date, as the answer to the ques- .
tion depends in each case upon the language the
parties have used in their contract.

The rule cannot, I think, be better stated than it
was by the Lord Chancellor Herschell in Caledonia
Insurance Company v. Gilmour(2) :

' The question is not whether, where a contract creates an obliga-
tion to pay a sum of money, it is a good answer to an action to
recover it that disputes have arisen as to the liability to pay the
sum and that the contract provides for the reference of such differ-

ences to arbitration, but whether, where the only obligation created
is to pay a sum ascertained in a particular manner, where, in other

(1) 5 H.L. Cas. 811. (2) (1893) A.C. 85, at p. 90.
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words, such ascertainment is made a condition precedent to the obli-
gation to pay, the courts can enforce an obligation without reference
to such ascertainment.

In my judgment the obligation to pay under the
first part of clause four was complete in itself and en-
forceable in the courts. The obligation of the defend-
ant to pay for the shortage found on the cruising to
exist was not made conditional on a finding of such
shortage or other finding by the arbitrators. Such
arbitration and award as is provided for was not made
a condition precedent to the obligation to pay.

The latter part of section four providing for an
arbitration in the double event of their being a short-
age of timber and the defendant (vendor)

failing to agree on a basis of settlement concerning such shortage

whatever these words may mean, doubtless intended
that there should be an arbitration between the
parties in case of dispute which “would settle the
matter with regard to shortage,” but the language used
providing for such arbitration falls far short of mak-
ing the arbitration and award a condition precedent to
the defendant’s obligation to pay for such shortage.

No express words either taking away the right to
sue in the courts to recover the shortage or making
the arbitration a condition precedent to such right are
used, nor are any words used from which, in my judg-
ment, it can be reasonably concluded that it was the
intention of the parties to make the defendant’s (ven-
dor’s) obligation to pay for the shortage conditional
on there having been first an arbitration and an award
under it.

IniNeTON J. (dissenting).—The appellant bought
from respondents a block of shares in a saw mill
company.
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The value of these shares depended on the assets of
the company.

The assets consisted largely of timber limits of
which there were five or six specified classes and an
estimate based on such classification was set forth in
a schedule annexed to the written contract the parties
entered into for carrying out the bargain and sale of
the said shares.

The total was accepted no doubt as basis of ap-
proximate value that the shares would have.

It might happen, however, that the estimate was
too high.

Whether it was or not in no way affected the
stated terms of the bargain and sale which was con-
cluded and made to appear in the first two paragraphs,
as if quite independent of the right to abatement of
price if justice demanded any on account of the esti-
mates having been placed too high.

The agreement was set forth in a long written con-
tract which was divided in the operative paragraphs
into thirteen different paragraphs each intended as
far as possible to deal with and dispose of its subject-
matter as a whole.

The third paragraph states that the appellant was
to give a satisfactory guarantee to second party that the quantity of
timber on the different tracts of land as shewn by the statement of
the Fraser River Saw Mills, Ltd., corporation, under their statement’
of April 30th, 1907, copy of which is attached hereto and made a part
hereof, is true and accurate, it being the intention and made one of
the conditions of this trade that the timber shall at least run equal
in quantity to the number of feet shewn in the attached statement.

This paragraph almost does, but does not alto-
gether give the guarantee.

It seems expressly to avoid giving any covenant or
anything upon which an action might be founded —
and why so ?
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It seems to me clear that the draftsman abstained
because an action was not to be given or any chance
thereof, unless and until the machinery in the follow-
ing paragraphs provided had been first applied.

I see with this introduection to the fourth para-
graph declaring for a guarantee, but absrtaining from
giving it more clearly than I would from reading para-
graph four by itself, that the fourth paragraph as a
whole constituted the kind of guarantee that was to be
given,

It was a most complex problem the parties had thus
to have resolved for them if within the time named
a shortage eould reasonably be claimed.

It was clearly the honest purpose of both that the
appellant’s cruisers should produce for comparison if
need be with the schedule a report of results of the
cruising and then both sides, if need be, should attempt
to agree, but failing agreement the reference provided
was to take place and an award got before any lia-
bility to an action could arise.

Stress was 1aid by respondents on the fact that the
first part of paragraph four shews the party of the first
part is to repay the second part “in just proportion,
ete.”’

But surely what consequences had ultimately to
flow from a shortage had to be stated some place, and
when we find the principle of procedure pointed out in
the next line, and in the very next sentence the pro-
cedure for fixing and settling “the matter of shortage,”
it does seem to me that to hold the first part quite
independent, and the next merely collateral and not
necessarily interdependent, the true intention of the
parties is frustrated.

A consideration of the entire scope and purpose of
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paragraphs three and four, seem to me to point to a
creation of a liability only when everything provided
had been done to weigh and measure that liability.

The action was, I think, for these reasons, properly
dismissed.

The appeal should be allowed with costs.

May I be permitted to add that decisions of other
cases are of little help. But of the cases cited and
distinguished by Mr. Justice Galliher’s judgment,
several seem to me, I say it with great respect, rather
hard to reconcile with the result arrived at, if com-
parison of phraseology can ever serve one.

Durr and ANGLIN JJ. concurred with Davies J.
Appeal dismissed with costs.

Solicitors for the appellant: Bowser, Reid & Wall-
bridge.

Solicitors for the respondents: Davis, Marshall & Mac-
neill.
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THE JOHN GOODISON THRESHER}
COMPANY (PLAINTIFFS)......... APPELLANTS;
AND
THE TOWNSHIP OF McNAB (Dg- |
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ON "‘APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Statute—Construction—Ontario “Municipal Act”—Bridges—Cross-
ing by engines—Condition precedent—R.8.0. (1897) c. 242—3
Edw. VII. ¢. 7, s. 43—4 Edw. VII, ¢. 10, s. 60.

R.S.0. (1897) ch. 242, as amended by 3 Edw. VIL ch. 7, sec. 43, and
4 Edw. VII ch. 10, sec. 60, provides as follows:—

“10. (1) Before it shall be lawful to run such engine over any high-
way whereon no tolls are levied, it shall be the duty of the person
or persons proposing to run the same to strengthen, at his or
their own expense, all bridges and culverts to be crossed by such
engines, and to keep the same in repair so long as the highway is
so used.

“(2) The costs of such repairs shall be borne by the owners of differ-
ent engines in proportion to the number of engines run over such
bridges or culverts. R.S.0. 1887, ch. 200, sec. 10.

“(3) The two preceding sub-sections shall not apply to engines used
for threshing purposes or for machinery in construction of road-
ways of less than eight tons in weight. Provided, however, that
before crossing any such bridge or culvert it shall be the duty
of the person or persons proposing to run any engine or machin-
ery mentioned in any of the sub-sections of this section to lay
down on such bridge or culvert planks of such sufficient width
and thickness as may be necessary to fully protect the flooring or
surface of such bridge or culvert from any injury that might
otherwise result thereto from the contact of the wheels of such
engine or machinery; and in default thereof the person in charge
and his employer, if any, shall be liable to the municipality for
all damage resulting to the flooring or surface of such bridge

*PRESENT:—S8ir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington and Duff JJ.
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or culvert as aforesaid. 3 Edw. VII. ch. 7, sec. 43; 4 Edw. VII.
ch. 10, sec. 60.”

Held, affirming the judgment of the Court of Appeal (19 Ont. L.R.
188), TFitzpatrick C.J. and Girouard J. dissenting, that the
strengthening of a bridge or laying of planks over it is a condi-
tion precedent to the right to run an engine over the same, and
any engine crossing without observing such condition is unlaw-
fully on the bridge and liable for injury resulting therefrom.

Held, also, Fitzpatrick C.J., and Girouard J. dissenting, that planks
required by sub-sec. 3 over a bridge or culvert were not intended
merely to protect the surface from injury by contact with the
wheels of the engine or machinery passing over it, but was also
to guard against the danger of the flooring giving way.

APPEAL from a decision of the Court of Appeal
for Ontario(1) reversing the judgment of a Divisional
Court by which the verdict for the plaintiffs at the
trial was maintained.

The issues raised for decigion on the appeal are
sufficiently stated in the above head-note.

Robinette K.C. and J. M. Godfrey for the appel-
lants.

William White K.C. and W. M. Douglas K.C. for
the respondent.

. Tuar CHIEF JUSTICE (dissenting).—I am of opinion
that this appeal should be allowed for the reasons
stated by Chief Justice Moss.

GIROUARD J. (dissenting) was of the opinion that
the appeal should be allowed.

Davies J.—This was an action brought against the
defendant municipality for damages sustained by rea-
son of a traction engine less than 7 tons in weight be-

(1) 19 Ont. L.R. 188.
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longing to the plaintiff falling through a bridge of
the appellant municipality which was alleged to have
been so insufficiently constructed as not to have been
able to carry such traction engine safely across.

The defendant municipality counterclaimed for
damages caused to the bridge by the illegal and im-
proper action of the plaintiff in attempting to take
the engine across the bridge without complying. with
the statutory requirements in that regard.

Both here and in the Court of Appeal the case was
argued upon the findings of facts of the trial judge
which were accepted by both parties. These ﬁndihgs
8o far as they are necessary to refer to in the view I
take of the case were that the stringers of the bridge
were inadequate to carry the weight (about four
tons) that would come upon them from the rear
wheels of the engine in question, but that the use of
planks as required by the statute when taking such
an engine across the bridge would have added to the
. sustaining power of the stringers sufficiently to have
enabled them to have carried the weight of the en-
gine in safety.

The trial judge and a minority of the Court of
Appeal held that the provisions of the statute were in-

tended simply as a means for the protection of the sur- -

face of the bridge, and not for the purpose of
strengthening its carrying capacity, and that failure to
comply with these requirements in such a case as this
did not relieve the municipality from what would
otherwise be its responsibility.
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The judgment of the majority of the court was to -

the effect that compliance with the conditions set forth
in the proviso of the statute was in the nature of a
condition precedent to the user of the bridge by such
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traction engine, and that failure to comply with them
before and when taking the traction engine across,
made such user an unlawful one.

The statute referred to is chapter 242 of the Re-
vised Statutes of Ontario, 1897, as amended by 3 Edw.
VII. ch. 7, sec. 43, and 4 Edw. VII. ch. 10, sec. 60.

Section 10 of the said Act as amended provides as
follows:

10 (1) Before it shall be lawful to run such engines over any
highway whereon no tolls are levied, it shall be the duty of the person
or persons proposing to run the same to strengthen, at his or their
own expense, all bridges and culverts to be crossed by such engines,
and to keep the same in repair so long as the highway is so used.

(2) The costs of such repairs shall be borne by the owners of
different engines in proportion to the number of engines run over
such bridges or culverts. R.S.0. 1887, ch. 200, sec. 10.

(3) The two preceding sub-sections shall not apply to engines used
for threshing purposes or for machinery in construction of roadways
of less than eight tons in weight. Provided, however, that before
crossing any such bridge or culvert it shall be the duty of the person
or persons proposing to run any engine or machinery mentioned in
any of the sub-sections of this section to lay down on such bridge or
culvert planks of such sufficient width and thickness as may be
necessary to fully protect the flooring or surface of such bridge or
culvert from any injury that might otherwise result thereto from the
contact of the wheels of such engine or machinery; and in default
thereof the person in charge and his employer, if any, shall be liable
to the municipality for all damages resulting to the flooring or sur-
face of such bridge or culvert as aforesaid. 3 Edw. VIL ch. 7, sec.
43; 4 Edw. VIIL. ch. 10, sec. 60.

The conclusion I have reached is that the construec-
tion of the statute by the majority of the Court of
Appeal was the right construction, that the provisions
of sub-section 3 as to the precautions to be taken by
the person in charge of the traction engine before
taking it across the bridge were obligatory and a con-
dition precedent to the right to take the engine across,
and not having been observed the engine was on the
bridge unlawfully.

The intention of the statute, so far as engines eight
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tons in weight and over are concerned, is clear beyond
dispute. The persons in charge must, before crossing
the bridges and culverts, strengthen them at their own
expense to enable them to bear safely the weight of
such engines. The third sub-section, while declaring
that these provisions should not apply to engines used
for threshing and other defined purposes of less than
eight tons in weight, went on to provide other duties
and obligations which were to be ohserved as well by
these special classes of engines if they were taken
" across bridges or culverts as by any other engines.
It says before crossing any such bridge or culvert it
shall be the duty of the person in charge of the engine
to lay down planks, etc. No language could be
stronger or clearer. But it is contended that the object
of this planking is further on clearly set out, that it
has nothing to do with the strengthening of the bridge,
and that its neglect in view of the finding of the trial
judge with regard to the inadequacy of the stringers
of this bridge to carry the weight which the rear
wheels of the engine brought to bear on them is of no
importance.

The argument is weighty and there is no doubt the
language of the proviso is not as apt and clear as it
might well have been.

I do not agree, however, with the contention that
the object of the proviso was simply and only the i)ro-
tection of the surface of the bridge from being injured.
The proviso went much further than that, and was,
to my mind, clearly intended to protect the planks of
the bridge from being broken through by reason of
the great weight (some four tons in the case of the
engine in question), which the rear wheels, if they
passed directly over the planks, would necessarily bring
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to bear on them with all the possible consequences
which might follow, and so it stipulated as a condition
of the crossing of the bridge by any such engine for
the laying down of these longitudinal planks, along
and over which the engine wheels should pass. The
obvious effect of these longitudinal planks would be
by distributing the weight carried not only to protect
the surface of the flooring from being torn, worn or
scratched, but to minimize the danger of the planks
of the flooring bei”ng broken through by the enormous
weight to which they would be subjected if the wheels
passed over them in direct contact with them. These
provisions and statutory obligations placed upon the
engine driver before using the bridge were conditions
precedent to the right of user, and were obligatory
upon him. Their primary object may have been the
protection of the surface of the flooring of the bridge or
culvert from injury, but that was not their only object,
as I have shewn. <Compliance with these statutory
conditions incidentally strengthened the bridge’s
carrying power and the special finding in the case
before us is that if observed it would have so strength-
ened the bridge in question as to have prevented the
accident.

The two findings must be read together. That
which holds the stringers of the bridge to have been
inadequate to bear the weight of the engine when
carried over the bridge without compliance with the
statutory conditions is neutralized by the holding that
compliance with the conditions would have ensured
safety.

I would dismiss the appeal with costs.

IpiNeTON J.—I am, with great respect, unable to
comprehend how a man ¢an recover damages suffered
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by him from doing that in an illegal manner which if
done in a legal manner would have caused him no
injury.

The finding of fact that if the bridge in question
had had the planks laid upon it by appellant as re-
quired by the statute, it would have been of sufficient
strength to have ensured safety, seems to me to be an
impassable barrier to the appellant herein. '

I think the statute clearly prohibits any use of such
bridges for the purpose attempted by appellant, unless
and until the provisions of the statute are complied
with. It seems idle to argue, as persistently pressed
upon us, that the object of the legislature was merely
to preserve to the municipality a right of action in-
stead of preserving a bridge for the public use.

Some practical men in the legislature understood
quite well what they were about in this regard, even
though it did take some time in a struggle extending
over a great many years preceding the various amend-
ments to the “Act to authorize and regulate the use
of traction engines on the highways,” to get this indif-
ferent expression of a duty that they well understood
was needed to be imposed in prohibitory terms.

The amendment, it may be obseﬁed, relates to cul-
verts as well as bridges. It would entail needless ex-
pense to make all these safe for an eight-ton load likely
to be needed only once or twice a year, when a simple
and not very burdensome measure of precaution on the
part of those to be so served, at such rare intervals,
might avoid that expense.

I agree so fully with the reasoning of Mr. Justice"

Garrow that I need not enlarge further here, merely
to repeat what is well stated.
Yet I may be permitted to add that it may be a
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question whether or not negligence, as American auth-
orities have it, is as accurately descriptive of the legal
barrier in appellant’s way as to say simply that what
was done being illegal, therefore appellants doing it
directly led to its injury, and hence that there is no
foundation for its action.

The appeal should be dismissed with costs.

Durr J.—I think the action should be dismissed
because I think the findings of the learned trial judge
shew that mishap was caused by the failure of the
plaintiffs’ servants to perform the conditions under
which alone they were entitled to take the engine upon
the bridge. The question presented turns, in my judg-
ment, upon the effect to be given to the phrase “floor-
ing or surface” in the context in which it is found.
The view of the learned trial judge was that the ob-
ject of the enactment was to provide protection for
the surface of the platform constituting the travelled
highway against injury by contact with the wheels of
veliicles of the kind dealt with; and that in the phrase -
quoted “flooring” adds nothing to the meaning con-
veyed by “surface.”

The phraseology used to deseribe the injury which
the bridge is to be protected against (“injury” * *
“from the contact of the wheels”) does undeniably
suggest that the legislature had the protection of the
surface very clearly in its view and desired to empha-
size it. The question, however, at this point is: Can
the object of the section be taken to be limited to
that? Are we really justified in treating “flooring or
surface” as equivalent to the surface of the flooring?

" The construction put forward by the appellant
mainly rests upon the words “caused by the contact
with the wheels.” But the statute is not making provi-
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sion against the effects of mere contiguity of the surface
of the wheels with that of the floor; the contact con-
templated is that of wheels resting or moving upon the
bridge and carrying the weight of the engine; and it
is every injury arising from contact in such circum-
stances that is provided against. Let us suppose
boards broken by a smooth-wheeled engine; why is
that a kind of injury not within this language? To
hold so would effect the obliteration of the word
“flooring”; are we justified in obliterating it? The
legislature might be justly concerned with protecting
the surface of such floors from defacement. But why
not also in protecting the boards and the frame sup-
porting them from breaking under the strain of a
heavy load. One can quite understand the legislature
assuming that the main superstructure of bridges
would be sufficient to support such a weight; but the
fact that they have done so affords no basis for pre-
suming an intention to expose every bridge floor in the
province to the same test. While, no doubt, the section
presents an inviting field for controversy, I do not
think the doubtful phrases relied upon afford a satis-
factory ground for refusing to attribute their full sig-
nificance to the concluding words “for all damage,”
ete.’

The meaning of the word “flooring” as applied to
a bridge is indicated clearly in the following passages
and unquestionably in the absence of a controlling
context includes such longitudinal joists as that
which gave way in the accident in question here:

The timber frame-work of floors is called “naked flooring.” It is
of three kinds—single, double and framed. Single flooring consists of
a series of joists stretching across the whole void from wall to wall,

without an intermediate support. The flooring boards are laid on
the top of these, and the ceiling of the lower story fixed to the under
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side. Double flooring consists in laying binding joists across the
floor about six feet apart, crossed above by bridging joists, and also
crossed below by the ceiling joists. Framed flooring is provided with
girders or beams in addition to the binding, bridging and ceiling
joists. 3 Encyclopmdia Americana “Carpentry.”

The flooring is so arranged as to constitute a platform adapted
to the character of the traffic carried over it, and forms a subsidiary
part of the superstructure; but the main superstructure is that which
carries the distributed weight of the fioor and its load, transferring it
to the supports on either side. 2 Nelson’s Encyclopeedia, p. 287.

Double flooring (see Plate XXIV., fig. 8, Nos. 1 and 2, and Plate
XXV., fig. 3) consists of three distinet series of joists, which are
called binding, bridging and ceiling joists. The binders in this are
the real support of the floor; they run from wall to wall, and carry
the bridging joists above and the ceiling joists below them. Binders
need not be less and should not be much more than 6 feet apart, that
is, if the bridging or flooring joists are not inordinately weak. 4
Ency. Brit., p. 482.

In this view it is not necessary to consider many
of the questions that occupied a good deal of attention
at the argument., '

Appeal dismissed with costs.

Solicitors for the appellants: Cowan & Towers.
Solicitor for the respondent:J. B. Thompson.
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JOHN M. GARLAND, SON AND)} 25’
COMPANY ON BEHALF OF THEM- *gzz: i’iO
SELVES AND ALL OTHER CREDITORS OF - AppELLANTS; el
EpwArD O’REILLY, DECEASED (DE- —

#*Feb. 21.

FENDANTS)...... e e
AND

ELIZA OREILLY (0R PETRIE)
(PLAINTIFF), AND JOSEPH
O’REILLY aAnNp WILLIAM
O’REILLY, EXECUTORS OF THE RESPONDENTS.
ESTATE OF THE SAID EDWARD
(’REILLY, DECEASED (DEFENDANTS) |

‘ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Donatio inter vivos—Anite-nuptial contract—Gift to wife—Payment
at death of husband—Institution contractuelle—Onerous gift.

An ante-nuptial contract provided that “in the future view of the
said intended marriage he, the said Edward (’Reilly, for and in
consideration of the love and affection and esteem which he hath
for and beareth to the said Miss Eliza Petrie, hath given, granted
and confirmed and by these presents doth give, grant and con-
firm unto the said Miss Eliza Petrie, accepting hereof * * *
the sum of twenty-five thousand dollars, currency of Canada, pay-
able unto the said Miss Eliza Petrie by the heirs, executors, ad-
ministrators or assigns of him the said Edward O’Reilly, the
payment whereof shall become due and demandable after the
death of him the said Edward O’Reilly.” The parties were
married and on the death of the said O’Reilly his wife claimed
the right to rank on his estate as a creditor for the said sum of
$25,000 which claim was contested by the general body of credi-
tors who had all become such after said contract was made,

*PRESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington and Duff JJ.
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Held, affirming the judgment of the Court of Appeal (21 Ont. L.R.
201) that this clause in the contract must be construed as a
donatio inter vivos creating a present debt in favour of the future
wife, payment of which was deferred; that, in ‘the absence of
proof of fraud, such a contract could not be attacked by subse-
quent creditors; and that the wife was entitled to rank on the
estate for the amount of said gift.

- Held, per Girouard J., that the donation was one “a titre onéreum.”

APPEAL from a decision of the Court of Appeal for
Ontario(1), affirming the judgment of a Divisional
Court which sustained the verdict for the plaintiff at
the trial.

The only question to be decided on this appeal was
the construction of the clause of Edward O’Reilly’s
will which is set out in the above head-note. The
plaintiff, Mrs. O’Reilly, had judgment in her favour
in all the courts below. ‘ :

Casgrain K.C. for the appellants.
Lafleur K.C. and Chrysler K.C. for the respondents.

THE CHIEF JUSTICE.—This is a claim for $25,000
filed by a wife on the estate of her deceased husband to
whom she was married at Aylmer, in the Province of
Quebec, on the 26th of June, 1889. The marriage con-
tract produced in support of the claim was made at
the same place on the twenty-second of the same
month., The husband died on the 30th of December,
1907, leaving children issue of the marriage. The
widow’s claim to rank pari passd with them is con-
tested by the appellants on behalf of themselves and
all other creditors of the deceased. The claims of all
these contesting creditors arose after the marriage

(1) 21 Ont. L.R. 201, sub nom. O’Reilly v. O’Reilly.
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contract was made and registered in the proper
registry office. It was found by the trial judge: First,
that O’Reilly, the husband, was insolvent at the time
of his marriage and at his death ; secondly, that when
the contract was made there existed no intent to de-
fraud either existing or future creditors.

On these facts two questions have been argued be-
fore us; one of law depending upon the construction
of that clause in the marriage contract upon which the
claimant relies; the other a mixed question of law and
fact which involves the status of the contesting partiés
to impugn the validity of the gift made by the de-
ceased to his wife. The clause in the marriage con-
tract runs as follows:

Fourthly.—And in the future .view of the said intended marriage,
he, the said Edward O’Reilly, for and in consideration of the love
and affection and esteem which he hath for and beareth to the said
Miss Eliza Petrie, hath given, granted and confirmed, and by these
presents doth give, grant and confirm unto the said Miss Eliza Petrie,
accepting thereof: 1st, the household furniture now owned by the
said Edward O’Reilly and that which may be hereafter acquired by
him by any title whatsoever, to be, the said household furniture, held,
used and enjoyed by the said Miss Eliza Petrie as her own absolute
property for ever. 2ndly, the sum of twenty-five thousand dollars,
currency of Canada, payable unto the said Miss Eliza Petrie by the
heirs, executors, administrators or assigns of him, the said Edward
O’Reilly, the payment whereof shall become due and demandable after
the death of him, the said Edward O’Reilly; and, in the event of the
said Miss Eliza Petrie departing this life before the said Edward
O’Reilly, but there being children issue of the said intended marriage
at the death of the said Miss Eliza Petrie, the said sum of money
shall be held in trust by the said Edward O’Reilly, or his heirs, execu-
tors, administrators or assigns for the sole benefit of all the children
issue of the said intended marriage and shall be paid unto them share
and share alike as they shall attain the age of majority; it being ex-
pressly understood that should she, the said Miss Eliza Petrie, depart
this life before him, the said Edward O’Reilly, and should there be no
children issue of the said intended marriage at the death of the said
Miss Eliza Petrie, then the said gift shall become null and void as if it
had not been made; and provided further, that the said sum of money
(said gift), or any portion thereof shall not be liable for the debts
of the said Miss Eliza Petfrie, nor in any way liable to seizure there-
for.
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The effect of such a clause in a marriage contract
made under the civil law of the Province of Quebec is
the first question to be determined. The widow con-
tends that it is to be construed as a gift of present pro-
perty (donatio inter vivos), and that as a result of

-her subsequent marriage she became forthwith her

husband’s creditor for the sum of $25,000, the payment
of the debt only being deferred to the date of his death,
if he should predecease her. (It is not necessary to

consider the rights of the children.) The creditors

contesting say, on the other hand, that in terms this
clause purports to be merely a gift of future pro-
perty—a gift made in contemplation of death, or, as it
is sometimes called in the civil law, an institution
contractuelle, translated by Mr. Justice Anglin in the
court below, very happily, I think, as “a contractual
institution of heirship.” If this latter construction of
the clause prevails, then all further consideration of
the second question is unnecessary for the very obvi-
ous reason that a gift of future property carries with
it, in the absence of any stipulation, the ¢bligation on
the part of the donee to pay the debts duc by the
donor at the time of his death; and, as the deceased
was then insolvent, the claim of the widow to rank
pari passi with the other creditors must be dismissedl.
Rambaud, Code Civil (9 ed.), vol. 2, page 270, says:

Dans la donation des biens 4 venir le donateur ne fait que disposer
des biens qu’il laissera & son déces, dans I’état o ils se trouveront; et
par suite il ne se dessaisit pas actuellement et irrévocablement des
biens donnés. Il reste, au contraire, propriétaire de ces biens; il
peut les grever de servitudes et d’hypothéques; les aliéner a titre
onéreux; il peut aussi contracter de nouvelles dettes qui; si elles n’ont
pas été acquittées par lui, resteront & la charge du donataire. Mais
il ne peut pas faire de nouvelles dispositions a titre gratuit, qui
puisse préjudicier aux droits de eelui-ci. La loi ne lui permet que
des.dons ou legs de sommes modiques, & titre rémuneratoire.

!

11 en résulte que le donataire ne devient pas propriétaire des biens
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donnés, ni maéme créancier sous une condition suspensive; sa situa-
tion est celle d’un héritier futur.

The question was very ably argued for the appel-
lants and is most interesting; but, in the last analysis,
our obvious duty is to ascertain the common intention
of the parties to the contract, giving to the particular
words they used for the purpose of expressing that in-
tention their natural meaning. Rambaud, vol. 2,
pages 269 and 270, defines a gift of present property
and a gift made in contemplation of death in these
words:

La donation des biens présents est celle qui se rapproche le plus
des donations ordinaires. Ainsi le donateur se dessaisit actuellement
et irrévocablement des biens donnés au profit du donataire; il ne
peut plus les grever de servitudes et d’hypothdques, les aliéner a
titre onéreux ou & titre gratuit; en un mot, le donataire en acquiert
la propriété actuel et irrévocable, d’ot le nom de donation de biens
présents qui lui a 6té donnée.

* * * * * * *

La donation de biens & venir est celle par laquelle la donateur
s’oblige 4 transmettre au donataire tout ou partie des biens qu’il
laissera & son déces, en se depouillant du droit d’en disposer pour
Pavenir & titre gratuit, en faveur d’autres personnes.

La donation de biens & venir est aussi appelée institution con-
tractuelle. Institution, parce qu'elle se rapproche du testament, en
conferant au donataire un droit sur la succession; coniractuelle,
parce qu'elle se rapproche du contrat, par le concours de volonté
qu’elle suppose chez les deux parties.

Applying to the clause under consideration these de-

finitions which set out very accurately and plainly the
distinctive character and legal effect of each of these
two dispositions in a marriage contract, we are, in my
opinion, driven irresistibly to the conclusion that it
must be construed in favour of the claimant. The terms
used express as clearly as possible the intention on the
part of the donor to create a present obligation. The
future husband declares that in view of the intended
marriage he hath given, granted and confirmed and
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by these presents doth give, grant and confirm unto his
future wife, who accepts: 1. The household furniture;
2. The sum of $25,000. Language could not be found
to express more clearly the intention to create a
debitum in presenti, and that intention is not in any
way qualified by the following words which fix the
death of the donor as the time when the payment of
the sum given is to become due and demandable.
Taken altogether the words used clearly create an un-
conditional obligation to pay at a determinable future
time fixed by the oceurring of an event which is cer-
tain to happen. Rambaud, vol. 2, at page 158, says,
after enumerating the essential elements of a donation
inter vivos:

Peu importe, sous ce rapport, que la donation soit pure et simple,
ou que Pexécution en ait été reculée jusqu’as une epoque déterminee,
et méme, & la mort du donateur. En effet, le terme ne met obstacle
ni & la translation. immédiate de la propriété, ni 4 la naissance
immédiate de ’obligation; il ne fait que retarder Vexécution du droit.

If T have given to this provision of the marriage
contract its proper legal construction the widow by
reason of the marriage contract and her subsequent
marriage became a creditor of her late husband and is
entitled primd facie to be collocated pari passi with
the other creditors on his estate. The validity of
the gift as against the contesting creditors now
remains to be considered. The nature of the con-
tract with respect to its gratuitous or onerous char-
acter was much discussed here and in the courts below
where there has been on this point some difference of
judicial opinion. There is much to be said on both
sides. It might be argued, possibly, that, on a true
construction of all the provisions of the marriage con-
tract, the gift of $25,000 should be held to constitute &
eonventional dower which is not in law deemed gra-
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tuitous; but it is not necessary for me to decide this
difficult question now as, in my opinion, the appel-
lants have no status on the facts to impugn the validity
of the gift. They are subsequent creditors and the
trial judge found that, although the deceased O’Reilly
was insolvent at the time of his marriage and at the
time of his death, no intention to defraud existed when
the marriage contract was entered into. Under such
circumstances on what ground can the appellants ask
that the contract be set aside ? If we take the mea-
sure of the claimants’ rights as fixed by the Quebec
Code, we find that the avoidance of a contract may be
asked for when it is made by the debtor with intent
to defraud his creditors and that actual injury re-
sults to that creditor. (Art. 1033, C.C.) There must
be the animus and the eventus as in the revocatory
action (action Paulienne) of the Roman law. The
right to attack such a contract is limited, however, by
the Code to those creditors whose claims arose previ-
ous to the transaction impugned, art. 1039, C.C., and
the reason: for the limitation is obvious. Whoever
incurs an obligation renders all his property, present
and future, liable for its fulfilment (art. 1980, C.C.),
and the property of a debtor is the common pledge of
his creditors. The common pledge of the creditors is
the property which their debtor has at the time he
incurs his obligations towards them, and that which he
acquires during their currency. If, having contracted
with his creditor on the faith of his possessions, the
debtor subsequently diminishes that creditor’s security
by fraudulently dealing with his estate, the creditor
is injured and to that extent can complain. Subse-
quent creditors are not in the same position. The
estate of their debtor was when the claim arose dimin-
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ished to the extent of all the obligations lawfully con-
tracted by him before that time. Rambaud, ibidem,
page 336 ; Langelier, vol. ITI.; page 436 ; and Mignault,
vol. V., page 294. '

It must be remembered that there is no article in
the French Code which corresponds with our article
1039. As Planiol says, commenting upon article 1167
C.N,, in vol. II. (5 ed.), at page 109: :

Cet article, qui est un des plus importants et des plus pratiques
du Code, équivaut a4 une simple mention de P'action; la loi nous
avertit que Paction Paulienne existe toujours; elle ne nous en donne
point la réglementation. Pour toutes les questions que cette action
souldve, nous en sommes done réduits a la tradition,  c’est-a-dire
presque uniquement aux textes romains.

"~ It was to supply this omission in the French Code
and to provide rules for the protection of the rights of
creditor-s that articles 1033-1034 of the Quebec Code
were originally enacted. (First Report of Codifiers,
page 14.) The Commissioners say:

These rules are of obvious necessity; for imputed fraud against
third persons is a fruitful source of litigation and there is no class of
rights uponr which well defined rules are more required.

And they add:

There are but three of the articles in which a deviation has been
made from the acknowledged law.
And article 1039, C.C., is not one of the three. That
article expressly declares that no contract can be
avoided by reason of anything contained in section V1.
of the Civil Code at the suit of a subsequent creditor.

I have carefully examined the cases to which we
have been referred, and Ivers v. Lemieuxs (1) is the
only one in which the effect of article 1039 of the
Civil Code was considered. In that case the deed

(1) 5 QLR. 128,
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was set aside not because the effect of it would be to
prejudice subsequent creditors generally, but because
the object of the parties at the time they made their
contract was to defraud the particular creditor who
attacked the deed. Casault J ., Speaking for the court
of review, composed of Meredith C.J., Stuart J., and
himself, a very strong court, says, at page 131:

La preuve &tablit que P’acte attaqué par le demandeur avait pré-
 cisement pour objet de dépouiller le défendeur de ses biens afin
d’empecher le demandeur d’exercer un recours contre eux, ou, pour
employer le langage de la mére de opposant, pour permettre au
défendeur de plaider et de soutenir un procés sans gaspiller son butin.

The same observation applies to Perreault v. La
Parroise de la Malbaie(1), which ‘is referred to by
Langelier. I do not wish, of course, to be understood
as holding that if an intent to defraud the particular
creditors attacking the deed is proved that the prin-
ciple fraus omnia corrumpit would not apply. In any
event the positive finding of the trial judge, con-
curred in by the provincial courts of appeal, that,
on the facts, there was no intent to defraud rebuts the
presumption created by article 1034, C.C.

On the whole I would dismiss with costs,

For the rule laid down by the French commenta-
tors, I refer to Beaudry, vol. 1., “Obligations,” no. 689 ;
Planiol, vol. I1., nos. 312 and 313; Dalloz, ’91, 1, 331;
Dalloz, ’93, 2, 470 ; Dalloz, Code Annoté, art. 1167, nos.
131 et seq., and specially no. 138.

GIROUARD J.—On the 22nd day of June, 1889, in
the Village of Aylmer, in the Province of Quebec, be-
fore Dumouchel, notary, the respondent, Eliza Petrie,
and Edward O’Reilly, both domiciled in Aylmer, made

(1) 14 R.L. 338.
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a marriage contract, which was followed by the cele-
bration of their marriage; and, in that marriage con-
tract the parties stipulated separation as to property,
and the future wife renounced to the community of
property and also all dower; and, finally, the future
husband made a gift to his intended wife in the fol-
lowing terms: |

Fourthly. ‘And in the future view of the said intended marriage,
he, the said Edward O’'Reilly, for and in consideration of the love and
affection and esteem which he hath for and beareth to the said Miss
Eliza Petrie, hath given, granted and confirmed and by these presents
doth give, gran’ and confirm unto the said Miss Eliza Petrie, accept-
ing hereof: First, the household furniture now owned by the said
Edward O’Reilly and that which may be hereafter acquired by him
by any title whatsoever, to be, the said household furniture, held, used
and enjoyed by the said Miss Eliza Petrie as her own absolute pro-
perty forever. Secondly, the sum of twenty-five thousand dollars,
currency of Canada, payable unto the said Miss Eliza Petrie by the
heirs, executors, administrators or assigns of him, the said Edward

O’Reilly, the payment whereof shall become due and demandable after
the death of him, the said Edward O’Reilly.

It is contended that this stipulation constitutes
only an institution d’héritier to take effect after the
payment of the debts of the donor, if any, and only
after his death, and, also, subject to the condition that
the wife survived him.

In this case the wife has survived the husband ; but
he has not left sufficient property to pay flis debts in
full and the above mentioned sum of twenty-five thou-
sand dollars. Therefore she claims the right to rank
on his estate as a creditor.

It is difficult to understand how this agreement can
be considered otherwise than as a donation. The mar-
riage contract calls it a “gift”; and, should the wife
die before her husband, he agrees to keep the said sum
of money “in trust” for their children, to be paid unto
them as they shall attain the age of majority.



VOL. XLIV.] SUPREME COURT OF CANADA.

It seems to me that this stipulation is not only a
- donation, but a donation & titre onéreux. The deed
must be read as a whole, each clause being duly
weighed, to carry out the intention of the parties. The
gift is made not only “in consideration of the love and
affection and esteem,” but also “in the future view of
the said intended marriage” which is to be celebrated
after the wife has renounced the advantages of com-
munity of property and of dower (art. 1038, C.C.);
and for that reason article 1034 of the Civil Code does
not apply. Finally, the creditors contesting the
claim of Mrs. O’Reilly -are all creditors posterior to
the said marriage contract and, therefore, are not in

a position to contest the validity of her claim; art.

1089, C.C.

During the lifetime of the husband no claim could
be made; but, after his death, it becomes exigible,
“due and demandable,” as expressed in the said mar-
riage contract.

I am, therefore, of opinion that the appeal should
be dismissed with costs.

Davries, IpINgTON and DUFF JJ. concurred in the
opinion of the Chief Justice. :

N Appeal dismissed with costs..

Solicitors for the appellants: MacCraken, Henderson,

McDougall & Greene.

“ Solicitors for the respondent Eliza O’Reilly : Ohristie,

Greene & Hill.

Solicitor for the respondents, Executors: M. J. Gor-
man.

207

1911
—
GABLAND,
Sox & Co.

V.
O’REILLY.

Girouard J.




208

1_9"13 HIS MAJESTY THE KING (De-

*Nov. 25, 28.

1911
——
*April 3.

SUPREME COURT OF CANADA. [VOL. XLIV.

FENDANT) ..o vevevennanannannns . } APPELLANT;

AND

EMIL ANDREW WALLBERG (PrLAIN-

TIFF) v ot eeennnnernneneennneanns }RESPOND BNT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Oontract—Public work—Work dehors contract—Acceptance by Crown

Ww.

2

—Payment—Fair value.

was contractor with the Crown for constructing a car and locomo-

tive repair plant at Moncton, N.B., and was subject to the orders
of the government engineer. By order of the engineer and with
no contract in writing therefor he constructed sewers and a
water system in connection with said works, and on completion of
his contract the Crown accepted the additional work and agreed
to pay its fair value, but not the amount claimed, which was
deemed excessive. The Department of Railways referred the
claim to the Exchequer Court and, by consent, it was referred to
the Registrar of the court to have the damages assessed, the
order of reference providing that ‘‘the amount to be ascertained
shall be the fair value or price thereof allowed on a quantum
meruit.” The Registrar fixed the amount at $53,205, as the fair
value of the work reasonably executed on a somewhat different
plan. The judge of the Exchequer Court added $39,000 to.this
amount, holding that the Crown had admitted the authority of
the engineer to order the work to be done, and that W. was
entitled to the actual cost plus a percentage for profit. On
appeal by the Crown:

Held, Anglin J. dissenting, that the judgment appealed against (13

Ex. C.R. 246) was not warranted; that the Crown had not ad-
mitted the authority of the engineer, but expressly denied it by
pleadings and otherwise; that all W. was entitled to be paid was
the fair value of the work to the Crown and the amount allowed
by the referee substantially represented such value.

*PrESENT:—8Sir Charles Fitzpatrick C.J. and Davies, Idington,

Duff and Anglin JJ.
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APPEAL from a decision of the Exchequer Court of
Canada(1) varying the report of the registrar on a re-
ference to ascertain the amount due to the plaintiff for
work done by him and accepted by the Crown.

The facts of the case are sufficiently stated in the
above head-note.

Tilley and Friel for the appellant.
Nesbitt K.C. and Harold Fisher for the respondent.

Tae CHIEF JUSTICE.—I agree with Mr. Justice
Duff. No contractual relation existed between the
parties when the works in question were executed and
there was no liability in the Crown to pay for them
when completed.

The power, except-in certain cases, to make con-
tracts which are binding upon the Crown is limited
by section 36 of the “Public Works Act” (R.S.C. ch.
39), to such as are executed under the direction of
the Governor in Council and it is not contended that
any such contract was ever entered into between the
parties, or that this case comes within the enumerated
exceptions. The authority of the engineer to contract
for the works, or any part of them, is expressly denied
in the second paragraph of the statement of defence.
It does not even appear that the Minister, or the
Deputy Minister, sanctioned or was aware of the in-
structions given by the engineer.

The Crown, having profited by the work which was
done upon property belonging to the Crown, the Minis-
ter of Railways agreed to refer the claim to the Ex-
chequer Court under the powers conferred upon him
by 50 & 51 Vict. ch. 16, sec. 23, and the important

(1) 13 Ex. CR. 246.
14
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question we are asked to determine upon this appeal
is: Assuming that the Crown avails itself of the statu-
tory provision in question for the purpose of ascertain-
ing what it is fair the Crown should pay for work
done without its authority upon its property, and of
which it has received the benefit, is it competent for
the Court of Exchequer to measure the moral volun-
tary obligation of the Crown, without its consent, by
what the work in question, proceeding by extrava-
gant and unreasonable methods, has cost the person
who did it, plus a profit thereon to that person, ignor-
ing altogether the value of the work to the Crown, and
declining to apply any measure which requires the
reasonable and economical performance of the works?

To this question there can be but one answer. The
Crown was under no legal liability, on the facts as
proved, to pay for the work; and the measure of the
voluntary obligation assumed by the reference to the
Exchequer Court under the statute must be the value
of the work to the Crown. :

It has been argued that the scope of the inquiry was
widened by the order of reference made by the judge to
the registrar, and that the duty of the latter was
under that order to ascertain the fair value or price of
the works in question allowed on a quantum meruit
basis. This contention cannot be maintained, 1 say
it with all deference. The Minister referred the claim
to the Exchequer Court for adjudication but without
the admission contained in paragraph five of the
statement of defence there would be no liability what-
ever on the part of the Crown and there should have
been no reference to the registrar. The liability of the
Crown is to be measured and the power of the judge
to refer the claim is limited, therefore, by the scope of
the admission which is to the effect that, the Minister
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of Railways, having accepted and taken over the works &H

on behalf of His Majesty, is willing to pay the fair THEUI.{ING

value of the same;and it is not to be presumed that the . warrsese.

judge intended to exceed his authority or to add t0 1y. cpier

the moral, voluntary obligation of the Crown without Justice.

its consent. The registrar, giving to the terms of the

reference their plain meaning when read with the de-

fence, reported the fair value of the works to the

Crown, if proceeded with economically and reason-

ably. Reversing this decisjon, the judgment appealed

from (1) allows to the respo®dent the cost of the work,

plus a profit, without regard to its value to the Crown.

If the language used in the order referring the matter

to the registrar was susceptible of the construction

put upon it by the judgment of the Exchequer Court

on appeal, then I am of the opinion that the learned

judge, in making such an order, exceeded his juris-

diction, which was limited expressly by the refer-

ence under the statute and the defence and could

not be extended by counsel for the Crown. To permit

the basis of liability in cases referred by the Minister

under the statute, 50 & 51 Vict. ch. 16, sec. 23, to be ex-

tended by consent of counsel would lead to abuses,
«~which it is not difficult to foresee. Ior the reasons

given by Mr. Justice Duff, I do not think that it was

intended by the order of reference to substitute for

the fair value to the Crown the amount expended by

the respondent, plus a surplus to him.

- I am of the opinion that the appeal should be
allowed with costs.

Davies J.—It seems to me this appeal must be dis-
posed of largely, if not altogether, upon the construc-

(1) 13 Ex. C.R. 2486.
141/,
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tion put upon the order of reference made herein by
the Court of Exchequer to the registrar of that court.

The action was brought by the plaintiff, respond-
ent, for payment of certain works carried out by him
in connection with the Intercolonial Railway pro-
perty at Moncton.

These works comprised a main sewer, branch
sewers, a water-system, all connected with certain
buildings which the plaintiff, respondent, had con-
tracted with the Crown to build for the railway.

No contract had been entered into or authorized
by the Crown for the construction of the works in dis-
pute, but the plaintiff claimed that they became neces-
sary in connection with the construction of the build-
ings which he had contracts for, and that the chief
engineer, Mackenzie, of the Intercolonial Railway, who
had been appointed to supervise and control these con-
tracted-for works on behalf of the Crown, had author-
ized him to construct the sewer and water system in
question.

The plaintiff contended that the works as com-
pleted by him had been accepted and taken over by the
Minister of Railways and Canals of Canada, and he
claimed payment for the same either as extra work
done by him under his contracts with the Crown, or,
in the alternative, for work and labour done and mater-
ials supplied by him at the request of the Minister of
Railways and Canals.

It seems quite clear that the elaim for payment as

. extra work under the contracts could not be main-

tained, and no question arises on this appeal on that
ground. .

It was also equally clear under the evidence that
the only authority which the plaintiff had for doing
the work sued for was that of the chief engineer.
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The Crown, in its statement of defence, denied hav-
ing entered into any written or other contract with
the claimant for the execution of the work sued for;
and also denied having authorized the chief engineer,
Mackenzie, to contract for the same.

The fifth paragraph of the defence reads as follows:

The Minister of Railways has accepted and taken over the said
works on behalf of His Majesty and is willing to pay the fair value
of the same, but not the amount claimed, which is considered ex-
cessive,

After issue was joined on these defences, an order
was made by consent of counsel for both parties,

that it be referred to the registrar of this court for inquiry and re-
port to ascertain the value of the works executed by the plaintifl
referred to in the statement of claim, and in respect of which this
action is brought.

And,
that the amount to be ascertained shall be the fair value or price
thereof on a quantum meruit.

The registrar entered upon the inquiry and took
an immense mass of evidence. In reaching his conclu-
sion he stated in his report that

the only -question now to be determined, the Crown having accepted
and taken over the works, is the fair and reasonable value so to
speak of the said works.

After a very full and careful review of the evidence,
the registrar reported in favour of allowing the plain-
tift $53,205.65, which he held was

not only a fair and reasonable value, but a very liberal price to any
ordinary contractor.

On appeal to the Exchequer Court from the report
of the referee, the learned judge held that the regis-
trar had proceeded upon a wrong principle in reaching
his findings. The learned judge held as follows:

There being no written contract making Mackenzie the sole judge,
the Crown is not bound by his report as to the amount due. But
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the Crown does admit his authority in ordering the works. To my
mind it would be manifestly unfair to the contractor in the face of
what has taken place and in the face of this judgment to act on the
evidence of other engineers who endeavour to shew that Mackenzie
might have adopted a different plan which would have cost less. It
seems to me the case must be viewed from the standpoint of the
works being executed on the plans of Mr. Mackenzie and accepting his
plans then a quantum meruit.

Now, if I could reach the conclusion that the refer-
ence meant an admission of Mackenzie’s authority to
order the works and an acceptance of his plans, I
should have no hesitation in agreeing with the learned
judge’s conclusions. The plaintiff, once he proved that
he had obeyed the orders of a person authorized by the
Crown to give them, and had, in doing so, expended a
certain amount of money in the completion of the
works, would be entitled to rely upon those facts as the
best evidence of what he was entitled to receive,
namely, the full amount of his expenditure plus 15
per cent. for his contractor’s profit in terms of Mac-
kenzie’s orders to him,

There might, of course, be some deduction from
this for improvidence or recklessness or extravagance
in carrying out the orders if such were clearly proved,
but apart from that, nothing remained for the referee
to do but ascertain what the works Mackenzie ordered
the plaintiff to do cost him and report that as the
amount he should recover, plus 15 per cent. contrac-
tor’s profit. X

The finding of the learned judge was the logical
outcome of his construction of the order of reference.
He says, p. 282:

I think on the evidence as a whole the plaintiff should be paid the
amount found as due by Mr. Mackenzie.
I am not able, however, to agree in his construction of
this order of reference. It places the Crown in the
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position of “admitting Mackenzie’s authority in order-
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ing the works,” that is, of admitting that which upon TrEKixe
the record the Crown distinctly denied, and on which WA&BERG,

denial the Crown’s claim to reduce the plaintiff’s de-
mand largely depended.

The Crown in its pleadings denied that.the works
were done under any written or other contract with
the plaintiff, or that Mackenzie had authority to order
them to be done. . :

But the Crown went further and said in its fifth
plea, that, as the Minister of Railways had accepted
and taken over the works, the Crown was

willing to pay the fair value of the same, but not the excessive claim
of the plaintiff.

It was under this plea that I take it the consent to
the reference was given, and it is with respect to the
admitted willingness of the Crown to pay the fair
value of the works because of their acceptance and
because of that only, that the terms of the reference
must be construed.

In construing the order of reference I do not think
we should either ignore the plea of the Crown consent-
ing to the payment of the fair value of the work be-
cause the Crown had accepted it and taken it over, or

the plea specifically denying Mackenzie’s authority to -

order the works to be done. Nor are we justified in
ignoring the fact that the works in question were con-
structed by the plaintiff in direct defiance of the pro-
visions of the statute relating to public works. The
sole and only ground upon which the Crown in its plea
consented to pay the fair value of the works was that
they had been accepted and taken over. To read into
the order of reference an admission of Mackenzie’s
authority to order the works is really to give away the

Dayvies J.
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Crown’s defence altogether and reduce the reference .
down to one of mere form.

The work sued for was done without any contract
and in fact in direct violation of the provisions of the
statute law. That fact must have been perfectly well

" known to-such an experienced contractor as the plain-

tiff, and he was equally responsible with Mackenzie

for the illegality of the entire proceedings and con-
struction of the works. He knew there was no tender
and that not even the sanction of the Department of
Public Works had been obtained for these works.

The Crown did not agree to a reference because the
contractor had carried out works which its chief en-
gineer had authority to order. In fact it denied ex-
plicitly any such authority, and on the record before
us it must be taken that Mackenzie had not any such
authority.

The Crown agreed to the reference because, as said
in its plea, it had accepted and taken over the work, and
was willing to pay the fair value of the same. It was
this fair value of the works which was intended to
be referred and nothing else.

It was certainly not such fair value estimated on
the assumption that Mackenzie had authority to order
them and to direct the manner and mode in which they
should be constructed.

I can quite understand the equity of position taken
by the defence in saying, it is true the Crown did not
order or authorize these works for which you claim
payment to be constructed, and it is equally true that
their construction has taken place in direct violation
of the provisions of the statute requiring tenders to
be called for, but the Crown is in the position of a
person who finds his property improved by works
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which he did not order, and for which he did not agree
to pay. The Crown, under the circumstances, how-
ever, has accepted the work. It might be said that
the Crown had hardly an alternative choice between
acceptance and rejection. It was under the circum-
stances almost obliged to accept. But having so ac-
cepted and taken the benefit, it was just that payment
should be made of the fair value of the work. But
such a consent cannot involve an obligation to pay
more for the unordered work than its fair value to the
Crown so accepting. The reference was not to find out
what, under the peculiar circumstances of the case,
the works did cost the contractor, but what their fair
value was if they had been constructed as they should
have been.

Disagreeing, therefore, as I do, with the basic prin-
ciple upon which the learned judge reached his con-
clusions, and agreeing substantially with that on
which the Registrar proceeded and made his report and
valuation of the work, I am unable to find anything
in the record to justify interference with his findings
of fact, and would allow the appeal with costs and
confirm the report of the referee.

~ IpiNgTON J.—The conflicting points of view taken
by Mr. Justice Cassels and the Registrar of the Ex-
chequer Court require us in this appeal to solve the
question of which is right in the construction of the
order of reference.

It is not pretended now, though it once was, that
the appellant ever in fact authorized the works for
which the respondent claims to be paid.

In the course of carrying out contracts, let to re-
spondent for the erection of shops at Moncton for the
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Intercolonial Railway service, he and the chief en-
gineer of that road conceived that a sewer and
branches leading thereto and also water-pipes, might
become serviceable for said shops.

Instead of bringing this under the notice of the
Minister responsible for such expenditure as the ex-
ecution of such works would involve, the chief en-
gineer improperly and illegally took it upon himself
to direct respondent to carry out the execution of such
works. The contractor, from what we are told of him
by his counsel relative to his knowledge, intelligence
and wide experience, must have known of the need for,
and entire absence of, authority to give such an order.

This proceeding attracted public attention before
the unauthorized work was quite finished. Yet re- -
spondent never presented his claim till some months
after these works were finished. This action is the
result.

In answer to the statement of claim making a case
for extras under said original contracts, the appellant
pleaded denying any contract or authority in any one
to direct such works and that they were not extras
under said contracts. '

Thereafter is the following plea:

5. The Minister of Railways has accepted and taken over the said

works on behalf of His Majesty and is willing to pay the fair value of
the same, but not the amount claimed, which is considered excessive.

Upon this plea issue was joined and an order of
reference was made by consent as follows:

2. This court doth order that it be referred to the registrar of
this court for inquiry and report and to ascertain the value of the
works executed by the plaintiff referred to in the statement of claim,
and in respect of which this action is brought.

3. And this court doth further order that the amount to be ascer-
tained shall be the fair value or price thereof allowed on a quantum
meruit.
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The costs were also left to the disposal of the
registrar. The registrar has reported and therein
said as follows:

The Crown having accepted and taken over the works, stands in
the position of a person who employs another to do work for him
without any agreement as to his compensation, and in such a case
the law implies a promise from the employer to the workman that

he will pay him for his services as much as he may deserve or merit—
quantum meruit.

In the result he has refused to allow for more than
he has found as fact these works could have been
executed in the place and within the time necessary
for their construction and fixed the sum due on that
basis at $53,205.65.

On appeal Mr. Justice Cassels has reached the con-
clusion, although as already stated absolutely and
specifically denied in the pleading, that “the Crown
does .admit his” (i.e., the engineer’s) “authority in
ordering the works.” And as a consequence thereof
he arrives at the conclusion that the engineer having
directed, as he himself avows, that to be done which
would comprehend each step taken, no matter how
fruitless in value to the appellant, everything paid by
respondent as part of such proceedings must be repaid
him with fifteen per cent. profit added thereto, and has
substituted the sum of $92,305.48 for that allowed by
the registrar.

With great respect I am quite unable to accept any
such conclusion.

I am unable to see how, when a party, as explicitly
as is done here, denies authority, he can be held to
have admitted it.

I am unable to draw any such admission by way of
inference from the enforced or almost enforced occupa-
tion or possession by him of the works built without
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authority and an expressed willingness to pay for
their fair value. |

Nor am I able to see how when he has agreed to
refer the question of value to any judicial officer to
determine that value, he can be presumed to have, by
adopting the language used here, implied in such adop-
tion some technical meaning not necessarily involved
in the language and which the attendant circum-
stances so clearly excluded.

If the Crown intended to pay for these works not
what they are or were worth, but what they cost, I
see no need for a reference.

I cannot impute to the law officers of the Crown on
the motion for reference or at the trial of such an issue,
such an obvious absurdity, or the bad faith it must
imply towards the Crown entitled to be guarded
against making any such admissions, lest doing so
might lead to just such conclusions as reached by the
learned judge. - ‘

In other words, the language is just that used
where excess of authority may have happened, yet the
proprietor ought to pay that which justice demands
from him, thus driven by force of circumstances to
accept results and use them.

The only implication of authority is that which the
law implies in order that the fair value of that used,
and only so far as used, may be paid for, but never
extends to or reaches any abortive efforts in producing
the thing used.

In this particular case, the paragraph, in addition
to the preceding words, relative to ascertaining value,
was clearly to express this idea, and to shew that no
such refinement of meaning, as might in its absence
be contended for, was to be implied. IFor example, on
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the one hand, the works when disconnected from the
building, might be held to be of little value, and on the
other hand, their value when used in connection with
the appellant’s buildings might be almost inestimable,
apart altogether from what it might have cost to have
them properly constructed.
' To deduce from the authority so plainly denied
such consequences as appear in this case seems an
absolute denial of justice.

Two illustrations may be given here of how far
the learned judge’s construction of the order of refer-
ence carries him. _

Proceeding in a reckless way, indeed quite in
keeping with the recklessness characteristic of the
proceedings throughout, the chief engineer instructed
the contractor to begin the main sewer through pro-
perty neither had a right to enter upon, or so far as I
can see either ever could have supposed he had a right
to enter upon. The contractor says he spent thereon
something over seven hundred dollars ($700) when
one of the owners drove them off. Forced from that
place the engineer and contractor abandoned that
woik and proceeding, and turned their attention else-
where to the locality where the sewer was finally
placed.

The expenses of this unwarranted work are in-
cluded in the sum allowed in the learned judge’s
judgment.

Again the work was delayed in a most unwar-
ranted manner if to be ended in 1906, as it might have
been done. )

The contractor having delayed beyond his instruc-
tions, began in September with a force entirely inade-
quate for the purpose of completing even a substantial
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part of the work before the winter frosts set in, which
everybody is agreed forbid the prudent continuation
of such work.

This feeble force dug out unevenly along the entire
line of the proposed main sewer, leaving deep holes
likely to catch water and produce cavings in here and
there.

The contractor’s own foreman speaks of this as
follows: ‘

Q. How much of the main sewer was done when you took hold?
A. How much had been done?

Q. Yes? A. Well, they had done that much that if I had been
taking the contract I would have taken it for less money than
when I commenced.

Q. Try that again? A. If you want to understand it more thor-
oughly, all the work they had done I considered a detriment at
that time.

The Registrar: Q. In what way? A. In this way, that as the
stuff where they had scooped it out in holes had filled in with soft
stuff off the banks, and slid right in there, there was no chance for
the water to get away from that hard pan or get through it; it was
in sort of basins,

Mr. Friel: Q. You mean by using the teams? A. It had not kept
it level.

The Registrar: Q. By leaving a knoll? A. Yes, where they
would go up over and down; that run in and was filled up with stuff,
and you could not shovel it or do anything with it.

Q. You would not have done it in that way? A. No, sir, I would
not; I would have kept it so that it would have drained.

Counsel for respondent quite properly points out
that all this 1906 expenditure in the proper place did
not much exceed two thousand dollars ($2,000). And
according to the lordly way in which it seems govern-
ment engineers and contractors are entitled to look
at things, that is a mere trifle. He forgets that it is
not only the direct expenditure which is involved, but
the wretched condition in which it left the entire work
when spring came and the work had to be done over
again.
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Counsel overlooks the direct expenses of excavation
and removal of this earth that is shewn elsewhere in
the evidence to have caved in, and but for the condition
created by bungling, would never have needed removal.
Exactly how much that was, no one in the evidence in
this case tells. He omits also to measure how much
the results of this bungling hindered next year the
prosecution of the work. No one can accurately tell
that either.

It is, on the other hand, evident that a portion of
the work done in 1906 could not have been rendered
useless by the winter frosts. The best I can do is to
say the amount of loss direct and indirect to cover this
bungling far exceeds what counsel suggests and the
problem is, if accuracy is to be reached, almost in-
soluble on the evidence before ums. The respondent
made no effort to solve it. Why should he if he has
only to shew how much money he paid out and become
thereby entitled to be repaid so long as the chief
engineer says “yes’?

The rule laid down in the judgment appealed from
relative to the quantum meruit to be applied, simplifies
things and measures that by what the chief engineer
may be supposed to have tolerated even though not
specifically directed. It is, that whatever expenditure
the chief engineer chooses to pass as in his opinion
proper to be paid, must be paid, unless it is shewn he
fraudulently passed it.

Respondent’s counsel very prudently receded ap-
parently from this position so far as to say that any-
thing improvidently done could not be claimed.

His concession was more apparent than real, for
he strenuously contended for the entire amount al-
lowed and a good deal more including every dollar of
all T have so far referred to.
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It comes back to this, that this improvident expen-
diture so severely condemned by respondent’s own
witness and foreman, has been allowed on the suppo-
sition that the chief engineer’s orders, conduct and
opportunity to object, yet not doing so, have to be
taken just as if he were substituted for the appellant
or His Minister. The result reached is quite logical if
the learned judge’s construction of the order of refer-
ence is correct.

These illustrations shew the absurd consequences
of such interpretation. That, of course, can have no
place if the order clearly means what the learned judge
puts on it. But we are face to face with the fact that
no one during the reference took that position. It is one
thing to say that the evidence of value given by the
engineer is well worth considering in estimating a
quantum meruil. It is entirely another thing to say
that the order means an admission of his authority. In
the latter case there was no need for expert evidence or
the long expensive inquiry joined in by both sides. I
cannot think this would have ensued if the parties
conceived that the order meant what the learned judge
holds.

Nor can I accept such construction. I must, there-
fore, examine the whole case so far as to see if the
referee’s findings are or are not correct.

Roughly speaking the total discrepancy between
the results arrived at by the learned judge and the
referee amounts to thirty-nine thousand dollars
($39,000) and that, speaking again in the rough, is dis-
tributable over the several works as follows: Twenty-
three thousand dollars on the main sewer. Three
thousand five hundred dollars on the branch sewers,
and twelve thousand seven hundred dollars on the put-
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ting in of the water pipes, which were supplied or paid
for by the appellant besides.
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In other words, the branch sewers have had added wiu’i:me.
to their estimated actual value, nearly thirty per cent., 1qington J.

the main sewer seventy per cent., and the putting in

of the water pipes nearly one hundred and fifty per
cent,

It is to be remarked that the greatest discrepancy
exists just where the greatest blundering or worse,
according to the evidence, was made most apparent.
These I will revert to in detail before concluding.

The water-works were over a mile long, and the
main sewer over half a mile, according to respondent’s
evidence. The length of the branch sewers 1 am un-
able to fix as definitely.

This great excess of alleged cost over value in re-
gard to a commonplace job of constructing a sewer
only 2,880 feet long, of which eighty feet was a cedar
box pipe at the outlet, is something so striking that
I bave been led to read and carefully consider every bit
of evidence given by respondent or on his behalf, as
well as the greater part of that given on behalf of
appellant, to see if I could find any reasonable explana-
tion for such results other than gross mismanagement
or probable error on the part of all or some of those
concerned in the execution of the work.

Q. I think you said the excavation was hard pan; is that correct?
A. The excavation on top of the soil was a layer of peat, pretfy nearly
black, and that went down a foot or a foot and a half or two feet
deep. Then below that was a clay for a few inches or so, a clay that
seemed to be a little softer, and we got below that and got into a
harder clay, and a large number of small pebbles and boulders; and
you got deeper, and as you got deeper right straight along to the

extreme depth, it grew harder, and the boulders grew larger, and
more of them, and the soil grew harder to handle, harder to pick.

15
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Nothing very extraordinary one would say if per-
mitted to use common knowledge.

And to make clear what is involved in the word
“poulders” we find the foreman engaged in 1906 speaks
as follows:

The Registrar: Q. What sized boulders would they be, varying
from what size to what size? A. Well, now, the boulders would be
—1I1 do not know as I—I never managed one, but there were some
there that we chained out, and a great many the men took into the
scrapers, and they would be quite a size.

Q. Those that you chained out could be drawn by one team of
horses? A. Yes, sir, any of them could be drawn by one team,

Next year’s foreman speaks of sometimes four
horses being used to pull one out, but he fails to say
how often.

Some witnesses who never saw the work in its
execution dwell on veins of sand, and others who
worked at it, speak of occasional veins of sand, or
pockets of sand, but are very indefinite as to the extent
of all that.

I suspect respondent knows a great deal more of
the subject than all these other witnesses put together,
yet he fails to put the stress they try to do upon that
point of nature of soil.

And when any of those knowing better than he by
reason of having done the work, come to speak de-
finitely or as definitely as they could be induced to,
we find one serious spot 1,100 to 1,200 feet from the
lower end of the sewer.

When this point was reached the banks by reason,
it is said, of this sand and gravel, began to give way and
induced the men to try shoring, in which they failed.
Regarding that question of shoring I will deal later on.

I am only now trying to describe the character of
the soil as the evidence gives it.
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In addition to what I have stated there are a good
many general allusions to sand mixed with clay form-
ing a part of the soil, but definite or exact statement is
hard to find save that when water touched the mixed
soil it was difficult to handle, and to this I will refer
when I come to speak of the water question.

I desire first to call attention to the proofs of cost.

As to whether these entire works actually cost what
the respondent claims, I have the gravest doubt.

The main works executed under the contracts were
going on at the same time (save in winter, when much
of the water-system was done) and some six hundred
men were employed thereon at times.

The men on these works now in question were
liable from time to time to be called off to parts of the
contract works. There was no time-keeper specially
detailed for these works. There was no superintend-
ing staff of any kind, specially set apart to look after
them. The division of time and material was, by rea-
son of the want of system that prevailed, liable to be-
come at many stages badly done. I do not say it was
with one common staff impossible, but there occur at
many stages of the doing so with this staff many
chances for gross mistakes.

When we are told there never was an account
opened in the ledger for these works during the two
years they were in progress, and that the accounts
which afterwards were made up and are now sub-
mitted were of such tracing as could be done from the
invoices as marked at the time and the time sheets, it
is impossible not to feel it was a most unbusinesslike
way for handling the expenditure of so much money.

. When we find the original slips on which the time
was entered were kept until after each pay-day, and

15,
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then destroyed, how can we have implicit confidence
in what was done? If it was necessary to keep a check
of that kind on file to meet the labourer and any of his
possible objections, surely it was quite as important
to have done so to satisfy the final paymaster.

Again as to the method, sometimes we find an
alleged checking over with the foreman from day to
day, yet we have not all the foremen called.

We have a foreman saying he kept a book and re-
turned it into the office. 'Why so, if the time-keeper
had taken it?

And when we find the respondent claiming one-fifth
or one-fourth of the salary of his superintendent as
against these works, though they only formed of the
whole a twelfth part or less; claiming to be paid 20 per
cent. of profit in face of a bargain with the chief
engineer for 15 per cent. profit; claiming for weather
wear on a conecrete mixer standing over two years for
works that should not have taken more ‘than six
months, at the outside; claiming for work done in
Winter at rates involved in so doing it in excess of what
it would have cost in Summer, according to an over-
Wheiming weight of testimony, when there existed no
necessity for doing it in the Winter time at all, and we

_ find so doing it might have been for his indirect ad-

vantage in keeping men there, although work ceased
on the contracts, I am not disposed to place unbounded
confidence in the loose methods I have referred to as
sure to result in the greatest attention having been
paid by all concerned to save the pockets of the ulti-
mate paymaster.

There were three time-keepers, of whom the first is
said to have since died. The two others were ex-
amined. Jones, the next, says he came in June, 1907,
and his evidence is very unsatisfactory.
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~ He hesitates and seems not to understand many
questions so simple th at if the man had been doing the
work for months he should easily have answered. He
does not strike me as dishonest, but as just the sort of
man to make a bad bungle of his work of keeping and
distributing time so kept in the way we are asked to
believe it was kept and distributed. His self-contra-
dictions in this regard do not tend to my putting im-
plicit confidence either in what he is got finally to say
or resulis derived from such a source. Yet it must
have been he who kept time if it was kept during the
summer of 1907, in which the greater part of the main
sewer-work was done.

(Gass, the next in order, came on the 11th of Novem-
ber of that year. He seems to have been, though inex-
perienced and a lad of only nineteen at the time he en-
tered, of a brighter stamp than Jones. He had to de-
pend in a way not quite clear upon one Manuel, who
also kept time of some Italians employed And
Manuel is not called.

The whole system, if it can be called so, was at the
mercy of the honesty of the foremen, and we have only
the evidence of some of these engaged on the main
sewer, but none of those on the other work. ‘

We have that of Kitchen, under whose handling of
the work in 1906 we have seen something.

Then we have the evidence of Godfrey, who was in
charge of the main sewer-work in 1907, until the 20th
of October of that year, when he left.

We have the evidence of a stable boss and a car-

penter on the same work, all of which is not very

important. :
On such- evidence and such methods I could not
give with confidence I was right, any such award as
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the judgment appealed from if T were to adopt the cost
to the contractor as the basis for payment.

But it iy said the chief engineer is honest and
he approves.

It is not necessary to enter upon this issue further
than ‘to point out that he is human, that he made a
tremendous mistake in so far forgetting his duty and
loyalty to those he served as to presume to make a bhar-
gain he had no authority or colour of right to make. If
he by any possibility could have supposed this was an
extra within the ambit of the execution of the contracts
he had the supervision of, then the schedule prices
ought to have governed him.

If the schedule prices were not appropriate he had
no right to substitute anything else. The moment he
made a bargain he had no authority to make, he placed
himself in a situation where his duty and his interest
conflicted.

Whether from that cause or from other causes he
certainly was mistaken either in his former evidence
with which he was confronted, or in what appears
herein.

He is not to be taken as a disinterested witness in
this case.

He no doubt is a busy man and liable to err through
want of time to investigate details. And I am quite
sure, on the evidence, he never had personal knowledge
of all these details, or investigated them.

He assumed and erroneously supposed till a late
period some one on behalf of appellant kept time, and
then suggested .it being done with results not very
clear, or at all to be relied upon.

Then we are asked to take the evidence of other ex-
perts, because eminent in their profession, who are
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called by respondent and say these expenses are rea-
sonable.
For myself an expert has no more weight when
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human reason and apprehension as the subject-matter
here is, than any other man when he fails to bring
home to my mind as probably correct the reasons he
gives and the explanation he offers relative to the
matter he speaks of.

I need not enter into detail why such evidence as
referred to, given on respondent’s behalf, does not ap-
peal to me lherein, further than to say a close examina-
tion of the grounds therefor and reasons given for it
fails to convince me that they are right or ever got
seized of the actual facts in detail of which they spoke,
or from which they pretended to make the deductions
they presented.

If they had confined themselves to saying it was
possible or even probable such expenditure might be
reasonably made, I could understand their position,
though it might not have been very definite in its
results. ~

And we have this further erucial test that when
called in rebuttal after hearing Mr. Chipman and Mr.
Ker, Mr. Holgate did not condescend to tell the court
wherein the plan or method of construction these
gentlemen suggested was impossible of execution,
though he admitted it an ideal method under some con-
ditions or circumstances. And when he says the work
was impossible of construction by such methods, I
prefer to believe Mr. Chipman, whose experience in
this class of work vastly exceeded anything he seems
able to pretend to. He has chosen another field for his
professional ability.
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Mr. St. George did give a reason and only one rea-
son relative to the main part of the work, and that was
that the ground was wet. And on a minor point as to
the putting in of the concrete, he suggests the width of
the trench rendered Mr, Chipman’s plan impossible
to put it in without frames.

In this he overlooked Mr. Chipman’s theory that
the trench should never have been so. wide.. The re-
feree has allowed for the excavation to a greater width
than Mr. Chipman deemed necessary, and assuming he
has allowed the work for frames used, that part of
this expert’s evidence is thereby answered so far as
bearing on the issue of quantum before us.

It seems to me the entire issue as between the
experts is thus reduced to a question of the wetness
of the ground where the main sewer was constructed.

The difficulty from this cause of handling the work
is what all the witnesses dwell upon.

Mr. Chipman explained that if there was water it

had to be taken care of. He told how. He explained

why it-did not seem difficult.

The railway embankment cut off the Water from
the large area of lowland on which the shops were
being erected and it could not get across till reaching
a certain culvert at a distance from the main sewer.

The chief part of the sewer was thus out of reach
of water from that source. It seems highly improb-
able (I infer from what he says), that any under-
ground condition so existed as a conductor under the
railway track. It would, I suppose, affect its stability.
At least his explanation of the situation is unchal-

lenged.

Then, if water came from other sources it had to
be drained away, and if need be pumped away. He
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did not seem to expect this, but properly assumed the
possibility, though improbable, of need for much
pumping.

Not a word from either of these experts of re-
spondent to shew that was impossible unless at an
expense of say twenty thousand dollars, which this
work cost beyond what it is said to be worth.

They deal in generalities. Face to face with this
simple, or at least apparently simple, problem, they
give no reason to shew why it was insurmountable at a
moderate cost.

I find, further, on this subject of Water the follow-
ing from the report of the referee:

At page 338 witness Godfrey further states he
would not let the water go down the ditch. And Mr.
Peter Archibald, a well-known civil engineer of great
experience, heard on behalf of the plaintiff, tells us
also at page 256:

The surface drainage was not kept out of the trench, and the

water came in, and you could not expect anything else but slurry
when you left the surface water in.

Mr. Mackenzie tells us, at page 256, that “the first
thing that had to be done in doing that work was to
get the water off from the vicinity of the buildings.”
And that seems to explain a great deal. o

Then as to the shoring of the ditch, when dried by
proper drainage, however provided, they fail utterly
to shew why shoring could not have succeeded. The
evidence shews it was only tried at one place, although
a witness who could tell little about it says two places.

At this one place already referred to as 1,100 to
1,200 feet from the lower end of the sewer it was tried
when, I infer, evidently too late, as the bank had shewn
signs of breaking. It was done by men without ex-
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perience. The problem does not seem to have engaged
the attention of respondent or the chief engineer or
others of experience.

The foreman, who tells of this attempt, says:

Q. During the work were any of the railway officials there? A.
I think Mr. Mackenzie was there occasionally.

The truth seems to be that the best plan never was
considered by any one of experience.

There is not one of the entire outfit employed
directly to do so and who had the execution of the
work in charge that had experience of the kind neces-
sary to do it economically.

Respondent and the chief engineer do not seem to
have turned their minds in that direction.

Mr. Chipman is a man evidently of that wide ex-
perience in this class of work that lends weight to his
evidence. It reads as that of one who knows whereof
he speaks, and who is perfectly candid. It appeals to
one’s reason and common sense in a way that the
evidence of some others does not.

The referee saw and heard all these men giving
their evidence, and I think he evinced the experience
needed to appreciate it correctly. And I think he has
done so. »

As to the other work there was evidence relative to
the cost of sewer building in Moncton, and of excavat-
ing for and laying water-works pipes that shews the
cost thereof in that locality does not exceed what Mr.
Chipman estimates it should, and is well within what
the referee has allowed.

Respondent’s own contract there for the city con-
firms this. '

The doing of the work in winter was inexcusable
on all the evidence. To allow for that increased cost



VOL. XLIV.] SUPREME COURT OF CANADA.

is what there can be no excuse for unless we substitute
Mr. Mackenzie for the Minister who is responsible
therefor.

The evidence of Mr. Edington, the local engineer
for Moncton, relative to the cost of executing work
there for either water-pipes or sewers, is that of a man
who knew the local conditions better than any one else
unless respondent, and probably than he also. Com-
pare what he states and Mr. Chipman and others say
as to necessary cost of such work, and it seems impos-
sible to accept as reasonable the gross extravagance, to
put it mildly, involved in the enormous price by which
respondent’s charges exceed every estimate given upon
or in relation to a common every day sort of work.

As the referee says the evidence bearing on the
branch sewers work is mos{ meagre.

There occur to me only two possible things the re-
feree may not have allowed for. Omne is the question of
interest during the execution of the work. Interest
after its execution he has dealt with on a proper
legal basis, and the learned judge agrees therein. But
in executing any such work as this no doubt the con-
tractor is usually paid by progress estimates which
save him some outlay of interest. Mr. Chipman’s
figures probably proceeded on such conditions.

Again, the carpenter work involved in making
frames for cement or putting in shoring according to
Mr. Chipman’s plan may have been overlooked. I am
in doubt whether these elements of cost are covered by
his allowances or by Mr. Chipman’s estimates if the
nature of the soil needed heavier timbers than under
usual conditions. '

The strength of timber needed for shoring a small
part of the main sewer might have exceeded the usual
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thing. If the experts had directed thelr minds to this
point one could haveunderstood them. To say if was
impossible is entirely another story.

I incline to think what the referee allowed beyond
Mr. Chipman’s estimates would cover all these minor
things I refer to.

If there has been any oversight of them I have no
doubt they will be readily rectified. If not respond-
ent’s case is to blame.

The evidence maintains the referee’s findings and
should not now be disturbed for any such doubts as I
may have.

I think the appeal should be allowed with costs.

Durr J.—On the proper construction of the order
of reference I think the question referred for investiga-
tion was the “fair value” of the conipleted sewerage
and water-systems mentioned in the pleadings. By
that I think is meant the value to the Crown, but the
value estimated with'regard to the circumstance that
the construction of these systems was a necessary
work; in such circumstances the completed work
would be worth to the Crown just what it would cost
to reproduce them in the usual way, that is to say, to
have them constructed under a contract entered into

after a proper opportunity had been given for the

presentation of competitive tenders. I do not know
any other way of ascertaining such cost than estimat-
ing the reasonable cost of such works when executed in
a provident way. :

I disagree Wl“th the learned trial judge’s construc-
tion of the order for several reasons. In the first
place the statement of defence shews that the Crown
disputes liability, and denies that the works were exe-
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cated under its-authority. It then proceeds (par.5) 1911

as follows: TaE KING
.

5. The Minister of Railways has accepted and taken over the s@id VWALLBERG.

works on behalf of His Majesty and is willing to pay the fair value of Duff J
the same, but not the amount claimed, which is considered excessive. .

It is under this paragraph, and this paragraph
alone, that the reference was directed. It is, of course,
clear that what the Minister declares his willingness
to pay for, is the works “accepted and taken over,”
What were the works ‘“accepted and taken over”?
Surely the completed sewerage and water-systems. I
do not think any other meaning can fairly be attri-
buted to the paragraph. Then turning to the order
of reference ; paragraphs 2 and 3 are as follows:

2. This court doth order that it be referred to the registrar of
this court for inquiry and report and to ascertain the value of the
works executed by the plaintiff referred to in the statement of claim, /
and in respect of which this action is brought.

3. And this court doth further order that the amount to be ascer- /

tained shall be the fair value or price thereof allowed on a gquantum
meruit.

What are the “works executed by the plaintiff re-
ferred to in the statement of claim”? Can there be
any doubt that these works are the “sewerage and
water-system” referred to in paragraphs 4, 5 and 6, in
which the foundation of the claim is set forth? Then
the “works” of which the value is to be ascertained
being the sewerage and water-systems as completed .
by the respondent and taken over by the Minister, it -
appears to me that quantum meruit must be construed
as applied to this finished production, and not neces-
sarily to the energy expended and materials used I
wastefully or otherwise in attaining the result. If I
am right in these views the judgment of the learned

. trial judge cannot be sustained on the ground upon
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which he has placed it, and it is necessary, therefore,

to consider the question whether the conclusions of
the registrar are supported by the evidence before
him.

1t is, of course, undeniable that it would be a cir-
cumstance of great importance if it appeared that
the work done was really done under the direction of
Mr. Mackenzie, the chief engineer of the Intercolonial
Railway. Neither Mr. Mackenzie’s general compe-
tence nor his good faith has been directly impugned;
and we may take it that both Mr. Mackenzie and the’
respondent are for the purposes of this case free from
any imputation of dishonest collusion. No such
charge was directly made, and for my part I decline
to give any countenance to the motion that litigants
may get the benefit of suggestions of indirect dealing
without taking the responsibility of making their
charges in plain, unmistakable terms. I was strongly
impressed on the argument with the idea that the
learned registrar had failed to give due weight to the
contrast between an opinion attested by actual ap-
proval of the work-as done on the ground by an en-
gineer in a position of responsibility and opinions
given by experts necessarily resting upon an assumed °
state of facts .which they could not in the nature of
things verify for themselves. A careful examination

of the whole evidence has, however, convinced me that

there are many circumstances detracting from the
1mp0rtance which might normally be attached to
Mackenzie’s connection with this work. The arrange-
ment between Mackenzie and the respondent was ac-
cording to the both of them that Wallberg was to be

. paid his actual expenditure plus 15 per cent. as profit.

This arrangement was not only unauthorized, but in
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direct contravention of a public statute as Mackenzie
knew. No speciﬁcatidns were prepared and-no plan
(except one of grades) until after the completion of
the works. No provision was made for checking ex-
penditures. No accounts were given or asked until
the work was complete. - The respondent was left en-
tirely with regard to all these matters to his own de-
-vices and no information of the arrangement was
given to the Department until the respondent’s ac-

count was sent in. The supposed supervision by Mac- -

kenzie indeed as regards everything required to safe-
.guard the interests of the Department becomes—when
one examines the evidence—a myth. In face of these
facts I do not think Mackenzie’s approval of -the
..respondent’s methods mainly given ex post facto can
be regarded as carrying that weight to which in hap-
pier circumstances it might have been entitled. I re-
peat, I suggest no dishonesty or conscious wrongdoing,
but I cannot credit him with such an appreciation of
his responsibilities arising out of the transaction with
the respondent as might have been expected.

The learned registrar is, I think, fully justified in
his conclusion that there was quite sufficient evidence
of mismanagement to lead to the conclusion that the

actual expenditures as presented by ‘the respondent
~ could not be accepted as reliable evidence of the fair
cost of the work executed according to proper methods.
The respondent’s foreman, Godfrey, says that when
he came to the work in June, 1907, what had already
been done was in such a state that it was actually a
detriment. The chief difficulty to be encountered was
the presence of water in the excavations; and the evi-
dence is overwhelming that the course adopted was
~ obviously calculated to-aggravate, as it did aggravate,
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that difficulty; and there was, moreover, ample evi-
dence to shew that the methods of construction were
needlessly expensive,

As to the amount allowed by the registrar, al-
though on some particular points one might, if one
were treating the question as res nove have taken a
different view, I am not satisfied that on the whole or
in any important particular he has failed to do jus-
tice to the respondent’s claims.

ANGLIN J. (dissenting).—The principal question
for determination in this appeal is whether the basis
on which the learned judge of the Exchequer Court
has dealt with the plaintiff’s claim, or that adopted
by the registrar upon the reference to him, is correct.
Having regard to the fact that the plaintiff’s rights
rest entirely. upon the consent of the Crown, that ques-
tion must, in my opinion, be determined by a proper
interpretation of the terms in which that consent is
couched. It is contained in two documents—the plea
of the Attorney-Gteneral, and the order of reference.
The material paragraph of the statement of defence is
as follows:

5. The Minister of Railways has accepted and taken over the said

works on behalf of His Majesty, and is willing to pay the fair value of
the same, but not the amount claimed, which is considered excessive.

The order of reference contained these provisions:

2. This court doth order that it be referred to the registrar of this
court for inquiry and report, and to ascertain the value of the works
executed by the plaintiff referred to in the statement of claim and
in respect of which this action is brought.

3. And this court doth further order that the amount to be ascer-

tained shall be the fair value or price thereof allowed on a quanium
meruit.

As the latter document defines with some particu-
larity the basis on which “the fair value” is to be ascer-
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tained, for which in the former the Crown expressed
its willingness to pay, I think that, if there be a differ-
ence between them, the basis on which the plaintiff’s
claim is now to be dealt with must be sought in the
terms of the order of reference, rather than in those
of the plea. As a consent order, the order of reference

is binding on the Crown as a party defendant. No

step has been taken to set it aside. No attack has been:

made upon it as having been procured by fraud or
misrepresentation, or as the result of mistake, nor
has there been any repudiation of the authority of
counsel for the Crown to consent to it in the very
terms in which it issued. As I view it, the only ques-
tion open on this appeal is—under the order of refer-
ence on what basis should the registrar have disposed
of the plaintiff’s claim.

The C-rown, seeking to uphold the finding of the
registrar, maintains that the actual value of the com-

pleted work in sitil, constructed in the most economical-

method feasible, is the basis of compensation contem-
plated; the plaintiff contends that the fair cost of the
works in the circumstances in which they were in
fact executed, plus a reasonable profit, is what the
order of reference required the registrar to ascertain.
If the former -view be correct, I am quite unable to
understand why the clause of the order numbered 3
was inserted. Its presence in the order, in my opin-
ion, renders the position taken by the learned counsel
for the Crown quite untenable, and fully supports the
view of the learned judge of the Exchequer Court
that “the fair value or price” should be determined
on the basis of the fair cost of the works as executed
(excluding extra expense incurred through any negli-
gence or fault of the contractor), plus a reasonable

16
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&11 profit to him. I agree in the learned judge’s apprecia-

TeeKive tion of the relative value of the evidence of experi-
D.
Warzarrg, €nced men “who were present on the ground and saw

Angling, the actual state of affairs,” and that of expert “wit-
— nesses testifying after the completion of:the work.”
' In the absence of any evidence of fraud or collusion
on his part with the contractor, the testimony of an
engineer occupying Mr. Mackenzie’s position is cer-
tainly entitled to the greatest weight, and it would
require strong proof against-it to justify putting it
aside. The registrar has expressly found that there
was neither fraud nor collusion on the part of Mr.
Mackenzie; and the fact that he is still retained as
chief government engineer adds not a little to the

value of his evidence.

So far as the course taken by the contractor was
determined by the plans furnished him by the en-
gineer, or by his directions, no fault or negligence
should, in my opinion, be attributed to him. So far as
the manner of carrying on the work was left to his
own judgment and discretion, the contractor must be
answerable for any excess in cost owing to the adop-
tion of improper or extravagant methods.

An attempt was made in argument to impugn the
reliability of the evidence as to the time-keeping upon
the work. I think that attempt failed.

It was also contended that the respondent should
be disallowed the sum of $708.76 “expended for the
work on the so-called false start.” This work was done
by the contractor under the instructions of Mr. Mac-
kenzie, but was discontinued and abandoned under
similar instructions, because the Crown’s title to the
land upon which it was done was challenged. It forms
no part of the works “accepted and taken over” on
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behalf of His Majesty, and if the plaintiff’s right were
dependent upon that fact, this item must be disal-
lowed. But although it is not separately and speci-
fically mentioned in the statement of claim, the cost
of it is included in the expenditure for labour and
materials which go to make up the sum of $105,940.15
claimed by the plaintiff. As one “of the works exe-
cuted by the plaintiff referred to in the statement of
claim and in respect of which this action is brought,”
I agree with the learned judge of the Exchequer
Court that the work on this false start is covered by
the order of reference.

Much stress was laid in argument upon the ex-
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travagant cost of the work done by the plaintiff. On

the evidence in the record, and especially that of Mr.

Mackenzie, the responsibility for any excess in the cost

of the work properly done under his directions—if
there be any—must rest with him and not upon the
contractor. I agree with the learned judge of the
Exchequer Court that it would be manifestly unfair to
the latter to hold that he must suffer for having car-

ried out plans and followed the instructions of the

government engineer. This consideration, I think,
having regard to the terms of the order of reference,
determines in the plaintiff’s favour the claims made
on behalf of the Crown for deductions from the cost of
the works on account of an alleged excessive width of
the excavations.

As to the prices per yard to be allowed for the vari-
ous portions of the works, I find myself unable to say
that the view of the learned judge of the Exchequer
Court is erroneous.

But the evidence of Godfrey, a witness for the
plaintiff and his own foreman, discloses a somewhat

16%;
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li’Ll serious mistake made by the plaintiff in opening up

Tne Kive too great a length of excavation at once instead of ex-
WAIT’I:BEBG, cavating in short sections. This appears to have much
An‘g;i: ;. increased the difficulties in handling the surface water
—— —=serious enough under most favourable conditions—
and to have resulted in some work being rendered use-
less and in the subsequent taking out of material being
made more troublesome and costly. The method of
excavating was apparently left entirely to the judg-
ment of-the contractor. For this mistake responsi-
bility cannot be placed on Mr. Mackenzie’s shoulders.
The learned judge of the Exchequer Court appears
to have overlooked this matter; at all events he does

not seem to have taken it into account.

From the report of the registrar it is not possible
to gather what would be a fair deduction to make from
the amount allowed to the plaintiff by the learned
judge, to cover the cost of labour of which the benefit
was actually lost because of the plaintiff’s mistake in
excavating for too great a length of sewer at once, and
the increase in the cost of subsequent work due to
the same cause. I think it would not be satisfactory
to attempt to fix this amount by a study of the volum-
inous evidence before us without the assistance of
argument. ~Unless -the parties can agree upon the
amount by which the sum fixed in the judgment of
the Exchequer Court should be reduced in respect of
these matters, the case should go back to the registrar
in order that he may inquire and report upon it. If
the parties can agree, the finding of the Exchequer
Court may be varied accordingly; if not, it should be
varied by deducting from it the amount which shall
be ascertained to be proper.upon the réeference-to the
registrar. : a ’
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Having regard to the 5th paragraph of the state-
ment of defence, to the order of reference, and to the
terms of the memorandum of the Minister of Railways
under which the claim of the plaintiff was referred to
the Exchequer Court “for adjudication,” I cannot ac-
cede to the contention of counsel for the appellant that
the learned judge erred in directing a judgment de-
claratory of the plaintiff’s right to recover from the
Crown the amount which the Crown had formally ex-
pressed its readiness to pay and had asked to have
determined. With the effect of this adjudication we
are not concerned.

Neither can I accept the view of the appellant’s
counsel that the registrar’s report was not appealable.

Appeal allowed with costs.

Solicitor for the appellant: Jas. Friel.
Solicitor for the respondent: Harold Fisher."
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1911 JOHN REDDY (PLAINTIFF).......... APPELLANT;
S
*March 8, 9.
, *April3. AND

GEORGE R. STROPLE (DEFENDANT) . RESPONDENT.
ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Deed of land—Description—Ambiguity—Admissions,

In an action for trespass to land both parties claimed title from the
same source and the dispute was as to Which_fitle included the
locus. The deed under which S. claimed contained the following as
part of the description: “Then running in an eastwardly direction
along the said highway until it comes to a crossway in the
public highway and running in a southerly direction until it
comes to the waters of Broad Cove.” There were two crossways
in the highway and S. contended that the first one reached on
the course was indicated and R. that it was the second lying a
little farther west.

Held, reversing the judgment of the Supreme Court of Nova Scotia
(44 N.S. Rep. 332), Idington and Duff JJ. dissenting, that to
run the course to the first crossway would take it over land not
owned by the grantor; that there were other difficulties in the
way of taking that course; that S. had apparently for many
years treated the second crossway as the boundary; and what
evidence there was favoured that view. The construction should,
therefore, be that the crossway mentioned in the description was
the second of the two.

APPEAL from a decision of the Supreme Court of
Nova Scotia(1) reversing the judgment at the trial
in favour of the plaintiff.

The question at issue on the appeal is stated in the
above head-note.

*PRESENT:—Sir ‘Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

(1) 44 N.8. Rep. 332.
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Newcombe K.C. for the appellant.
Gregory K.C. for the respondent.

THE CHIEF JUSTIOE—I agree with Sir Louis
Davies; the appeal should be allowed.

Davies J.—I concur with the reasoning and con-
clusions of Justices Graham and Longley in the court
below, and would allow this appeal and restore the
judgment of the trial judge.

The case turns largely upon the construction to be
given to the language of the description in defendant
Strople’s deed dated February, 1886. That deed was
from the widow and heirs of the late James Reddy and

conveyed to the defendant “twelve acres more or less”

of fifteen acres owned in his lifetime by James Reddy.
A triangular piece of 2% acres at the northeast corner
was omitted, and it is contended on the part of the
plaintiff that the little piece of land in dispute about
made up the balance of the 15 acres. I think it clear
beyond reasonable doubt that the person who drew
the description in defendant’s deed had before him the
description in the late James Reddy’s deed, and that
the changes made in the language used in the defend-
ant’s deed were made to exclude that triangular 2§
acres and the disputed land.

The description in James Reddy’s deed of the land
in dispute read,
thence eastwardly on the margin of the said public highway untit it
comes to a stake standing in a heap of stones; thence due south nine

rods crossing the said highway to the head of Broad Cove aforesaid
at its N.W. angle.

In defendant’s deed that was changed to read

then running in an eastwardly direction along the said highway until
it comes to a crossway in the public highway and running in a
southerly direction until it comes to the waters of Broad Cove.
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The change made in the line. was clear. The old

description ran along the highway to a “stake stand-
ing in a heap of stones” and thence to the head of
Broad Cove at its N.W. angle. The description in
defendant’s deed ran along the highway eastwardly
until it came to a crossway and then not to the N.W.
angle of Broad Cove, but simply to the waters of the
Cove. i :
As a fact there were two “crossways” in the high-
way and this fact has given rise to the dispute. The
heap of stones up to which the line ran in James
Reddy’s deed lay, it is said, about midway between
the two crossways.

The majority of the court below held that by the
true construction of the description in Strople’s deed
the lingl ran along the highway past the first crossway
to this heap of stones and then to the waters of the bay.
The reason for so continuing this line past the first
crossway and on to the heap of stones was that such
a course did not do violence to the description as it
was a “southerly direction” and that unless such a
construction was adopted the line from the first cross-
way to the waters of the Bay would necessarily run
through another man’s land and embrace part of that
land in the lands conveyed to Strople. But such a
construction ignores altogether the limiting word
“until” in the description. The line is to run

in an easterly direction along the highway until it comes to a cross-
way, -

and then in a southerly direction to the waters
of the bay. That seems clearly to shew that it
was not to run along the highway past the “cross-
way” intended as the natural boundary mark to
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another natural mark not referred to, but apparently
deliberately omitted from the description.
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All these difficulties are avoided by construing the sng'pLE_
“crossway” mentioned in the description to refer t0 p,yiesy.

the second crossway lying a little further south.

Such a construction accords with that put upon it
by the parties themselves just after Strople got his
deed when the boundary fence was put up by Strople
with the consent of the Reddys. It avoids any diffi-
culty such as holding that the parties intended the
line from the highway to the waters of the Bay to run
across and include within the land eonveyed part of
another man’s land, and it gives Strople the full area
professed to be conveyed to him.

I do not wish to be understood as saying that the
mere fact of the line crossing another man’s land
would be conclusive against adopting it if the lan-
guage of the description was clear and certain that
such line was intended. But where, as in this case,
there were two crossways and it is uncertain which is
meant, if the adoption of one leads to such difficulties
and anomalies as I have referred to, and that of the
other leads to no difficulties at all, but accords with
the construction the parties themselves seem soon
aftér the deed to have adopted, I have no difficulty in
concluding that the latter construction is the true one.

IvingTON J. (dissenting).—One James Reddy died
intestate. His heirs either had disposed of all but
the land sold to respondent, or thought they had done
80, thirty years or more before this contest arose. -

One Michael Reddy, who knew, I infer, a great.deal
more about what he on behalf of the heirs had to sell
and intended to sell than we ever can know, sold re-
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spondent a piece of land which was supposed to be the
last that -the heirs had.

Henry Reddy pretends he shewed the now disputed
line to Strople, but does not pretend to have bought
the disputed land. He seems rather in the position of
the man who had removed his neighbour’s land marks,
as it were, taken possession of his lands for nothing
and for long years refused to recognize anybody’s
rights therein. And if I had to choose between his
story and that of the others, I should not be too hasty
in implicitly relying upon him. His evidence shews
how dangerous it is to depart lightly from the express
language in a deed. :

I infer from what appears in the description that
one Henry Reddy had before this grant to Strople,
got two and three-quarter acres of what James Reddy
left.

After payment of the price by Strople a deed pur-
suant to such sale was made on the 27th of February,
1886, by said heirs to him.

The description in that deed shews, by its refer-
ence to the course which cuts off two and three-quarter
acres of the block which formerly belonged to James
Reddy and runs along the lands of Henry Reddy for
nine and a half chains, what the parties were doing.
Taking several successive courses not disputed, it runs
till, using the words, )
é.nd then running in an eastwa;rdly direction along the said highway

until it comes to a crossway in the public highway, and running in a
southerly direction until it comes to the waters of Broad Cove, efc.

The appellant contends there is another crossway
on. the same highway further on and that this south-
erly divergence whatever it implies must be from the
second instead of the first crossway.
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But why so? What right to carry the course being
run along the highway, any further than the express
language permits?

One argument says: Oh, if you turned out sud-

denly at that first crossway and tried to reach Broad

Cove you would cross another man’s land and include
part of that in the deed.

Suppose it did, was that the first time another’s land
has been mistakenly included in a description ? We
have imported herein a good deal of evidence inad-
missible on any theory but that of ambiguity in the
deed. How can it be pretended there is any ambigu-
ity ? If “southerly’” must be held to mean due south,
as some contend (but I do not admit, and the sur-
veyor’s evidence says it does not mean), the line will
. reach Broad Cove and following the remaining course
along that cove to place of beginning, the description
is complete and no ambiguity exists.

The deed thereby covers and purports to convey
land that is now believed to have belonged to another.
But this very deed by its description includes in any
way it is read, the public highway just as much as it
does this other man’s land.

The deed may cover error, but not ambiguity. The
ambiguity is created by those who import into the ex-
press language that which it does not permit of, by
carrying the course along the highway beyond the
point at which that course ceases.

Any possible ambiguity arises from the use of the
word “southerly’” and is confined to that course alone
from the point where the preceding course ended.

Now let us try to bear in mind and see if we can
understand what the people framing this deed were
about.

253

1911
S
ReDDY
v,
STROPLE.

Idington J.




252

1911
——
REDDY
v.
STROPLE.

Idington J.

SUPREME COURT OF CANADA. [VOL. XLIV.

James Reddy’s heirs when represented by Michael
Reddy in this transaction, had no other land there to
sell but what admittedly is covered by the deed, and
this quarter of an acre of beach of no particular value,
but forming beyond doubt part of the same inheri-
tance.

Are we to suppose it was designed to exclude from
the sale this worthless bit? TFor what purpose was it
to be excluded ?

A southerly course from the first crossway to the
point on Broad Cove to which the land belonging to
James Reddy’s heirs extended, is undoubtedly what
the parties had in view.

The surrounding circumstances all point to that as
the meaning of “southerly.” And such a line may, if
intended to be a straight line, erroneously include a -
few feet of another man’s land.

Ifor reasons I have already assigned, how can that

affect the maftter ?

Giving effect to the evident purpose of the parties
as gathered from the surrounding circumstances, no
doubt can exist that it effectuated their purpose by
connecting the first crossway and the extreme south-

‘westerly point of the Reddy land touching the cove.

But is it absolutely necessary in view of these
circumstances to say that “southerly” must be taken
in an absolutely straight Iine ?

I think there is, if I may be permitted to say so,
gi-eat good sense in the view that Chief Justice Town-

‘send in the court below holds as to this course deviat-

ing slightly to avoid the inclusion of another man’s
land. : :

Again what is to be said when we find that for
twenty-three years after the deed to respondent these
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heirs never appeared to imagine they had any land
there.

In the case of Van Dieman’s Land Co. v. Marine
Board of Table Cape(1), at page 98, Lord Chancellor
Halsbury:

The contemporaneous exposition is not confined to user under the
deed. All circumstances which can tend to shew the intentions of the
parties whether before or after the execution of the deed itself may

be relevant, and in this case their Lordships think are very relevant
to the questions in debate.

If ever parties granting manifested their intention
the heirs of James Reddy did in this case. 'They as-
sumed for over thirty years partly before this deed and
chiefly after that they had no concern in this land.

If we turn to respondent’s intention, we find he
cropped for some years beyond the line he is now
sought to be restricted to, and when he fenced gives
reasons for placing it where he did"and then kept bars
in it for access to the land in question and used the
land in question from time to time for purposes of
hauling in sea-weed and drift wood and is corrobor-
ated in these regards. ,

The next neighbour never interfered, and when his
acts seemed to indicate a purpose to interfere, like a
man of sense he said it made no difference to him and
he made no contention. .

I need not follow at length the manifest absurdi-
ties in giving way to the second crossway. contention.

It is easy to see how the error in description arose

if réspondent is to be believed, and such evidence is
for this purpose admissible.
Clearly his evidence is. admissible as fixing the

point of the first crossway as point of thé southerly,

(1) [1906] A.C. 92.
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divergence. And if believed I do not see how 'that
point can be departed from.

But he goes further and tells that Michael Reddy
shewing the boundaries of what he sold said there was
a corner stake, near that point, of a pile of stones and
a stake in it. Being unable to find the pile of stones
they took the crossway as substantially at the point
from which to run southerly to the cove.

When this dispute arose then a surveyor took the
most westwardly point of land Reddy’s heirs had on
the cove and sighted a line from there that led to the
discovery of this very pile of stones and a stake.

I do not use this to shew that it is to govern, but
confirmatory of what respondent says did happen and
misled the parties at the time.

I cannot think there ever was a conventional line.
Much contradiction exists as to that agreement. One
side professes it settled everything, and the other that
it settled it only if found to be correct. This latter
condition is denied. A few questions and answers
from the evidence of appellant near the close of the
case settles that to my mind. He was recalled and
says:

Q. Referring to that agreement you signed in the house, you did
not see any sketch of the surveyor? A. No.

Q. Did you know he had a sketch? A. No.

Q. Did you know he was going to make a sketch? A. He said he -
was going to make a plan, that is what he said.

Q. “Reference may be had to the plan,” that was the plan you
had in mind that he was to make after he went home? A. All that 1
know is that he said he was going to make a plan. I supposed the
plan would be a plan of the land.

. Q. It was the particular plan that he was to make when he went
home that agreement was referring to? A. He did not say when he
was going to make it. He said he was going to make a plan.

Q. That was the one referred to in the agreement was the one he
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wag going to make? A. I supposed it would be a plan of all the land
he was going to make. )

Q. At all events you knew there was to be a plan made in connec-
tion with that agreement? A. Xe said that he was going to make
a plan.

Q. Did you understand there was to be a plan made or not in
connection with that agreement? A. I supposed when he said he was
going to make a plan that he would make one.

Q. In connection with that agreement? A. I could not say.

What was this plan for if all was ended ? 'Who
was to pay for it ? What does he mean ? It seems
to me this evidence is inconsistent with the theory of
a fence existent and a fence to be so many feet from
it as a finality of a dispute.

I think the appeal should be dismissed with costs.

Durr J. (dissenting).—The controversy in the
action out of which this appeal arises turns upon the
true construction of a conveyance dated 27th Febru-
ary, 1886, made between the heirs of one James Reddy
and G. R. Strople, the respondent, of a parcel of land
described therein in these words:

A certain lot or parcel of land, situate and being on the north
side of Broad Cove, in the Township of Manchester, in the County
of Guysborough, aforesaid, and being part of Lot number one, in
Hallowell’s Grant. Bounded as follows: Beginning at a white birch
tree on the north side of Broad Cove, aforesaid, and pear a small
brook, from thence crossing the public highway and running a due
course north until it comes to a stake in a heap of stones, against
Henry Reddy’s line, a distance of eleven chains, and from thence in
a morthwesterly direction along Henry Reddy’s, until it comes to
a stake in a stone pile, a distance of nine and one-half chains, and
from thence in a west, southwesterly direction until it comes to a
maple tree, and continuing on from that until it comes to the
public highway, and then running in an eastwardly direction. along
the said highway until it comes to a crossway in the public highway,
and running in a southerly direction until it comes to the waters
of Broad Cove, and thence in an eastwardly direction along the
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1911 waters of Broad Cove, until it comes to the place of beginning, con-
S taining by estimation 12 acres, more or less.

Reppy

STROPLE. This description may be conveniently followed by

Duff 7. referring to the subjoined sketch.
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The property in dispute lies between the main road
and the shore of Broad Cove and is bounded on the
east by the line AB, and .on the west by the line XY.
The respondent alleges that. this piece of land is in-
cluded. in the tract embraced on the above descrlptlon
and thls ‘the appellant denies.

. At each of the points marked.- G and B there is a
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“crossway” — by which term is designated a small
bridge carrying the travelled road across a narrow
stream or ditch; and the crucial point in the contro-
versy is whether the first or second of these bridges is
that which iy referred to as the “crossway” in the
description quoted. If the first, then it is hardly dis-
puted that the parcel in question is included in the
description, but if not then that parcel is clearly
excluded.

Applying the accepted canons of eonstruction I do
not think there is any 'difficulty in construing this
deed. The difficulty, if I may say so, appears to have
arisen from overlooking the rule— which, it may
be observed, is a rule of law — that where parties
have reduced their transaction to writing (and
especially where the law requires the transaction to
be expressed in writing) the words of the written in-
strument themselves construed with such aid as may
be legitimately obtained from extrinsic circumstances
are conclusively taken to express their intention.

There is a further rule which must be applied in
this case, and that is, (I state it in the words of Cole-
ridge J., in Shore v. Wilson(1), at page 525), that
where the language used in the deed in its primary
meaning is unambiguous, and that meaning is not ex-
cluded by the context, and is sensible with reference to
the extrinsic circumstances, then such primary mean-
ing must be taken conclusively as that in which the
words are used.

There can, I think, be no doubt about the primary
meanihg of the words used in this deseription in so
far as they affect the point in dispute. The deed

(1) 9 CL & F. 355.
17 :
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directs you to trace your boundary in an “easterly
direction along” the public highway

until it comes to a crossway in the public highway and running in a
southerly direction until it comes to the waters of Broad Cove.

I agree with the appellant that primd facie this
description requires you to change your direction
when you come to the crossway; and I think that
“running in a southerly direction until it comes to
the waters of Broad Cove” primd facie means that
the line is to be run in the same direction until the
destination is reached and that the direction is south.
On these points I agree, I say, with the appellant’s con-
tention and with the view of the learned dissenting
judges in the court below. The effect of the descrip-
tion then is this: In laying out the boundary you are
to go along the highway in an easterly direction until
you come to @ “crossway” and then you are to turn
south. There is no ambiguity about that as it stands.
It means as plainly as words can e}ipress it that when
you come to a “crossway”’ you are tochange your direc-
tion and turn south. Can it affect your course in the
least that having come to a “crossway” you are told
that there is another crossway further on ? Obvi-
ously it cannot; because you are to turn .south when
you come to a crossway, and you have come to a cross-
way. Itis quite clear then that here there is nothing in
the nature of an equivocation. It isquite clear, I mean,
when one remembers that the essential feature of an
equivocation is, as Lord Chancellor Cairns said in
ter v. Charter (1), at page 377, that the description shall
be “equally applicable in all its parts” to two persons
or two things. The suggestion is that a boundary

(1) L.R. 7 H.L. 364.
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traced by turning south at the first crossway and a
boundary traced by turning south at the second cross-
way are things to which this description is equally
applicable. That is obviously not so because it is plain
that the deed having directed you to turn south when
in passing along the highway you meet a crossway,
you are departing from the plain terms of the direction
when having met a crossway you, instead of turning

south, proceed easterly until you meet a second “cross-

way.” Nobody intending you to go on to the second
crossway would think of giving the direction con-
tained in this description. There is, therefore, noth-
ing in the nature of equivocation.

Are then the words of this description according
to which the boundary proceeds southwards from the
first crossway ‘“semsible with reference to the ex-
trinsic circumstances.”” The only difficulty suggested
is that a boundary so traced encloses property which
at the date of the conveyance was not the property of
the grantor. It is said that there is a presumption
that the grantor did not intend to convey what he did
not own and that this is sufficient to justify a depar-
ture from the primary meaning of this perfectly un-
ambiguous description and the adoption of the second
“crossway” as the point of divergence. The conten-
tion necessarily involves this that within the meaning
of the rule of construction I have stated the words of
an unambiguous description in a conveyance are not in
the primary meaning “sensible with reference to ex-
trinsic circumstances” when it appears that the parcel
described includes some property to which the grantor
had no title. That is a proposition for which no auth-
ority was cited for the reason, no doubt, that no auth-
ority giving it the slightest countenance can be dis-

17%%
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1311 covered; it is a proposition quite irreconcilable with

Reopy  principle.
Smf,;,m No conveyance by a vendor without title can, of
Duf g, COuUrse, pass a title. But at common law certain con-
—  veyances operated as it was said to convey an estate
“py wrong”; and in such cases, speaking broadly, if
the person making the conveyance afterwards acquired
the property the title passed, as it was said, by estop-
pel; that is to say, the vendor was by his conveyance
estopped from denying that he had a title at the time
it was made. A statutory grant, it is true, has not the
same effect; but in such grants there is usually, or, at
all events, frequently, a covenant for further assur-
-ance or an unqualified covenant for title which if the
grant were for valuable consideration would in the
absence of some countervailing equity be equally
effective to prevent the grantor from retaining the
property as against the grantee if he should after-
wards acquire it. 'What is the purpose of unqualified
covenants for title ? Of covenants for further assur-
ance ? To hold upon some such presumption as that
suggested that a description otherwise perfectly clear
is to be altered to exclude property to which the
grantor had no title is simply to tear up the deed.
But I need not pursue the argument into its details;
the point is quite settled by the authority of a decision
of this court. As Strong C.J. said delivering the
judgment of the majority of the court in Barthel v.
Scotten (1), at page 370:

it matters nothing in a case of this kind whether the grantor had
or had mnot title to all he assumed to convey; we are to construe
the description according to the language of the instrument ab-
stracted from all considerations as to title.

(1) 24 Can. S.C.R. 367.
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The result, however, seems equally clear if we seek
to gather the intention of the parties not (as the law
requires) from the language of the deed, but as if the
question of intention were at large — to be ascertained
from an examination of all the facts in evidence. One
thing the evidemnce establishes, I think, is that Strople
understood he was getting the property which then
belonged to the estate of James Reddy, a small part
of the estate having previously passed to Henry
Reddy.

The evidence of Henry Reddy is relied upon by the

appellants, but two circumstances corroborate Strople

in my view conclusively. First, there is no suggestion
of any reason why this small disputed piece of land
was omitted from the sale to Strople, and secondly, it
is hardly conceivable that rational people intending to
make the second crossway the point of departure
would have used the language we find in the deed.

The claim to a conventional boundary clearly fails.
The evidence establishes that no concluded agreement
was reached.

ANGLIN J.—With respect I would allow this appeal
and would restore the judgment of the learned trial
judge for the reasons given by Mr. Justice Graham
and Mr. Justice Longley. I should not have thought it
necessary to add anything to what they have said had
a.different view not been taken by some of my learned
brothers. On this account I shall refer briefly to the
evidence. )

The words of the description in the Strople deed,

running in ‘an easterly direction along the said highway until’ it

comes to a crossway in the public highway, =
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primd facie refer to the first crossway met with in the
highway, and only serious difficulties in the applica-
tion of the description as a whole, if the reference be so
taken, can justify their being referred to any other
erossway. But when the evidence discloses that the
next line of the boundary as described in the deed will,
if run from this first crossway, necessarily include a
considerable piece of land which the grantor did not
own, the presumption against an intention thus to
deal with a neighbour’s property necessarily puts one
upon inquiry whether the first crossway was really the
point of departure from the line of the highway which
the parties intended. When it is found that a little
farther on there is a second crossway — if anything
more marked and noticeable than the first — and that
a line run from it in the designated direction will with-
out any difficulty reach the place indicated in the
description as its terminus, the doubt becomes very
grave and a case at least of equivecation or latent
ambiguity is well established. We then properly look
to the circumstances to solve the doubt thus raised.

On the one hand the defendant swears that it was
all the land owned by Jas. Reddy which he bought (a
triangular piece of the property, 24 acres, he admit-
tedly did not buy), and that, at the time he was pur-
chasing, Michael Reddy, since deceased, pointed out
to him the first or western crossway as the point
where the boundary would cross the highway and turn
southerly. On the other hand Henry Reddy swears
that it was he who put the defendant in possession of
his property, and that in doing so he indicated to him
the second or eastern crossway as the point at which
his boundary turned southerly from the highway to
the water. He also says that the heirs of James Reddy
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retained, between the highway and the beach, a piece
of the land owned by James Reddy which had been
fenced in with his, Henry Reddy’s, adjoining property.
In this conflict of testimony the acts of the parties
maust be looked to in the hope that they may aid in
ascertaining where the truth lies.

The defendant admits that since he bought it his
land has been separated by a fence from the property
occupied by Henry Reddy, and later by Samuel Pyle.
This fence, put up by the defendant, was never at all
near the line which he now asserts to be the boundary.
It was first placed—Henry Reddy says by his permis-
sion — about 50 feet west of the second crossway;
some fifteen years ago it was moved back by the de-
fendant — Henry Reddy says upon his instructions —
to the line of the brook at the second crossway. After
he moved the fence back to the brook Strople ceased
“cropping” the 50 feet of land immediately west of it.
While admitting these facts Strople denies having
received the permission and instructions of Henry
Reddy to which the latter deposed.

Samuel Pyle partly corroborates Henry Reddy as
to the reservation of a piece of land by the heirs of
Jas. Reddy. More cogent corroboration is given by
the departure in the description in the Strople deed
from that in the deed to Jas. Reddy, the earlier part
of which was obviously followed in Strople’s deed.
Strople’s deed names a new point of departure from the
highway and it does not fix the point at which the
boundary strikes the waters of the cove as it was fixed
in Jas. Reddy’s deed. It is very difficult to explain these
changes on the hypothesis that Strople’s agreement
was to buy the whole of Jas. Reddy’s land, except the

23 dcre triangular piece in the northwest corner —
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no more and no less. Strople’s explanation of them
—that when Michael Reddy indicated the bound-
ary to him they could not find the pile of stones
and stakes beside the ‘highway mentioned in Jas.
Reddy’s deed — is certainly inadequate in view of the
ease with which this monument appears to have been
discovered when the surveyor, Mr. Taylor, was brought
down 23 years later “to run the line.” Strople’s ex-
planations as to the placing of his boundary fence
at and near the second crossway are equally unsatis-
factory.

Mr. Taylor, who gave evidence for the defendant,
says that when he was called in to run the line there
appeared to be “doubt” in Strople’s mind whether the
second crossway “was not the right bridge.” Taylor
does not say that Strople then pointed out the first
crossway to him as that mentioned in his deed or
shewn to him by Michael Reddy when he was purchas-
ing as the point of departure of the boundary line from
the highway. On the other hand Strople says he did,
on this occasion, shew the first crossway to Taylor,
Henry Reddy, John Reddy, Samuel Pyle and Stephen
Pyle, as the crossway mentioned in his deed. Yet he
admits that after he had done this he signed a memor-

Aandum accepting the fence at the second crossway as

his boundary, “if it was the correct line.”

All this evidence, in my opinion, affords substan-
tial proof that for many years the defendant treated
the second crossway as the true point of departure of
his boundary from the line of the highway. His cer-
tainty, when giving evidence at the trial, that it was
from the first crossway that his boundary turned
southerly, would seem to have been a mere doubt when
Mr. Taylor was called in — a doubt so slight that he
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signed an agreement placing the point from which his
boundary turned southerly, at least conditionally, at
the second crossway. While he may not be bound by
this agreement to the line of the second crossway as a
conventional boundary, his execution of it is not the
act of a man who was certain that he had, when pur-
chasing, been shewn the first crossway as the point
where his boundary left the highway. George Strople’s
conduct at and since the time of his purchase, in my
opinion, affords evidence more reliable than his testi-
mony at the trial as to what were shewn him as, and
what he really understood to be, the boundaries of the
land he bought. It is, I think, reasonably clear that,
until the dispute which precipitated the present litiga-
tion arose, all the parties interested acted on the as-
sumption that the defendant’s boundary followed the
highway easterly until it reached the second crossway,
when it turned southerly to the waters of the cove.

In view of these facts and of the difficulties in-
volved in running a line southerly from the first cross-
way to the waters of the cove, I resolve the equivoca-
tion in the description in the Strople deed by deter-
mining that it was the second crossway and not the
first which was intended by the words, “until it comes
to a crossway.” The person who prepared the Strople
deed probably had not in mind the existence of the
first crossway. This sufficiently accounts for his use of
the words, “until it comes to a crossway,” to indicate
the second crossway and affords an explanation much
simpler than, and quite free from such difficulties as
are involved in, that suggested on behalf of the defend-
ant, who, in order to avoid carrying his boundary line
across the lands of a stranger, would continue it
easterly along the highway beyond the first crossway
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13_}“ until it reaches the stake and pile of stones mentioned
RE;)DY in James Reddy’s deed, situate about midway between
Sreorre.  the first crossway and the second, and would then turn
Anglin J. it southerly to the waters of the cove along the line de-
——  fined in the James Reddy deed — thus reverting to the
description from which a distinct departure was made,
apparently deliberately, in preparing the description
of the land he purchased. Instead of turning south-
erly from the first crossway, to which it runs in a south-
easterly direction, the boundary, as now proposed by
the defendant would continue to follow the line of
the highway, deflecting more to the east, and, after
running in this direction about 100 feet, turning
abruptly to the south. That the words of the descrip-
tion in Strople’s deed — “and running in a southerly
direction until it comes to the waters of Broad Cove”
— designate a single straight line, T think, admits of
no dispute. The device to which the respondent is
driven, to obviate including part of Pyle’s property in
his deed, is not only inconsistent with the departure
which that deed makes from the description in the
James Reddy deed, but involves changing the single
straight line defined in his own deed as running south-
erly from the first crossway to the cove, into two lines,
one almost at right angles to the other, and the
first of them running easterly, not southerly, the de-
flection at the first crossway being northward rather

than southward as the call of the deed requires.

The only admissible solution of the equivocation or
latent ambiguity raised by the evidence of the actual
conditions on the ground appears to me to be to take
the second crossway as the point of departure from
the highway. -

The appeal should be allowed with costs in this-
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court and in the court en banc, and the judgment of 1911

—

the learned trial judge should be restored. REDDY
STBZ‘PLE.

Appeal allowed with costs.  ppin g,

Solicitor for the appellant: J. A. Fulton.
Solicitor for the respondent: D. P. Floyd.
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THE TORONTO RAILWAY COM-

PANY (DEFENDANTS) ...... e }APPELLANTS;

AND

WILLIAM TOMS (PLAINTIFF)..... . . . RESPONDENT.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Damages—N egligence—Physical injuries—Menital shock—~Severance
of damages.

T. was riding in a street car when it collided with a train. He was
thrown violently forward on the back of the seat in front of
him, but was able to leave the car and walk a short distance
towards his place of business when he collapsed and was taken
home in a cab. He was laid up for several weeks and never
recovered his former state of health. On the trial of an action
against the Railway Co. one medical witness gave as his opinion
that the physical shock received by T. was the exciting cause
of his condition, while others ascribed it to a disturbed nervous
system. Negligence on the part of the company was not denied,
but the trial judge was asked to direct the jury to dis